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INTRODDCTION  TO  THE  SIXTH  EDITION 


The  ol)jeot  of  this  work  is  to  presont  in  one  volnme,  of 
convciiit'iit  size,  a  practical  treatise  on  pleading-  and  prac- 
tice in  suits  in  chanceiy,  and  proceedings  of  like  nature, 
and  to  suggest  fonns  for  pleadings,  and  other  papers,  de- 
crees and  orders  necessary  in  the  preparation  and  con- 
ducting of  proceedings  in  chanceiy. 

It  is  intended  as  a  companion  work  to  "Puterbaugh's 
Common  Law  Pleading  and  Practice." 

Since  the  publication  of  the  fifth  edition  in  1902,  eighty- 
six  volumes  have  been  added  to  the  Illinois  Supreme 
Court  reports,  and  ninety-four  to  the  Illinois  Appellate 
Court  reports,  which  renders  a  revision  necessaiy. 

In  the  present  edition  the  text  of  the  entire  work  has 
been  re-arranged  or  re-written. 

A  number  of  new  forms,  and  additional  text  have  been 
added. 

References  are  made  to  the  latest  statutes  and  recent 
public  laws,  and  to  the  decisions  of  tlie  Supreme  Court  of 
Illinois  down  to  and  including  volume  272  and  of  the  Ap- 
pellate Courts,  down  to  and  including  volume  193  of  the 
reports  thereof. 

'  Special  attention  has  been  given  to  the  subject  of  the 
ascertainment  of  the  value  of  Dower,  Homestead,  etc. 
Several  additional  standard  tables  of  mortality'  and 
tables  of  discount  are  inserted,  together  with  rules  and 
exami)les  illustrating  their  use.  The  chapter  relative  to 
liractice  in  the  Supreme  and  Appellate  Courts  is  greatly 
amplified  and  new  forms  included. 

It  is  hoped  that  the  edition  will  meet  with  the  same 
impartial  favor  as  that  heretofore  extended  to  fonner 
editions. 

Leslie  D.  Puterbaugh. 

Peoria,  111.,  September  1,  1916. 
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Weight  of  evidence,  252. 
E.\ceptlons  unnecessary   in  chancery  causes,  254. 
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CHAPTER  XV. 

DECREES  AND  DECRETAL  ORDERS. 

Section  1.     Naithk  ok.  and  kinds  ok  hecukks,  255. 
Interlocutory  decree,  etc.,  256. 
Appeals  from,   257. 
Final  decree,  etc.,  257. 
2.     Forms  of  decuees,  258. 

Constituent  parts,  etc.,  258. 

Form,  caption  of  decree  or  order,  ivith  title  of  cause, 

258. 
Tlie  recitals,  etc.,  258. 

Evidence  to  sustain  decree  must  be  preserved,  259. 
Form,  recital  of  decree  or  order,  261. 
The   ordering  part,  261. 
Declaratory  part,   261. 
Decree  by  consent,  262. 
Nunc  pro  tunc  clause,  262. 
Drafting  decree,  263. 
Form,  general,  of  order,  2G4. 
Form,  general,  of  decree.  264. 
Form,  general,  of  decree  or  order,  264. 
When  decree  takes  effect,  264. 
Effect  of  reversal  of  decree,  265. 
Form,  order  for  cause  to  stand  over,  to  supply  proofs, 

266. 
Form,  order  of  reference  to  master,  266. 
Lien   of  money  decrees,  266. 
Lien  of  other  decrees,  266. 
3.    Costs,  267. 

CHAPTER  XVI. 

SUPPLEMENTAL  BILLS. 

Section  1.  Natiire  of,  and  when  proper,  269. 

2.  When  to  be  filed,  271. 

3.  Partie.s  to,  etc.,  272. 

4.  Frame  of  bill.   273. 

Prayer  of,  etc.,  273 

Form  of  bill,  for  specific  performance,  etc.,  274. 

Form  of  bill,  etc.,  275. 

5.  Petition  for  leave  to  file,  275. 

Form  of,  276. 

6.  Process,  etc.,  277. 

7.  Defenses  to,  277. 

Demurrer  to  bill,   277. 

Form  of  demurrer  to  bill,  278. 

Plea  to  bill,  278. 
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Practice  as  to  demurrers  and  pleas  to,  279. 
Form,  of  plea  to  liin,  279. 
Answer  to  bill,  279. 

8.  Replication  and  evidence,  280. 

Replication,    280. 
Evidence,  280. 

9.  Hearing,  etc.,  281. 

Entitling  orders   in,   281. 
Dismissing  bills  on,  281. 


CHAPTER  XVII. 

BILLS   IN   THE   NATURE   OF   SUPPLEMENTAL   BILLS. 

Section  1.    Originai,  bills  in  the  nature  of  supplemental  bills,  282. 
"When  proper,  282. 
Frame  of,  284. 
Form  of,  284. 
Proceedings   upon,   286. 
2.     Bills  to  carrt  decrees  into  execution,  286. 
Nature  of,  etc.,  2S6. 
Form  of,  288. 
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CHAPTER  XVin. 

BILLS  OF  REVIVOR. 

Nature  of  bill  of  revivor,  290. 
When  proper,  291. 

Before   decree,    291. 

After  decree,  292. 
Against  vi^HOM  to  be  filed,  293. 

Before  decree,  293. 

After  decree,  294. 
Frame  of  bill,  294. 

Must  pursue  original   bill.  294. 

Form  of  Mil  hefore  decree,  295. 

Form  of  bill  after  decree,  etc.,  296. 
Defenses  to,  297. 

Demurrer  to,  297. 

Plea  to,  297. 

Answer  to,  298. 
Replication,  299. 
Order  to  revive,  299. 

Form  of  order,  300. 
Hearing,  300. 
Effect  of  revivor,  302. 
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CHAPTER  XIX. 

BILLS  IN  THE  NATURE  OF  BILLS  OF  REVIVOR. 

Section  1.    Nature  and  uses  of,  304. 

2.  Parties  to,  306. 

3.  Frame  oe  bill,  306. 

Form  of,  307. 

4.  Defenses  to,  and  i'roceedings  upon,  308. 

CHAPTER  XX. 

BILLS   OF  REVIVOR   AND   SUPPLEMENT. 

Section  1.     Nature  of,  and  when  PRorEB,  309. 
Practice  upon,  310. 
Form  of,  310. 


CHAPTER  XXL 

BILLS  OF   REVIEW. 

Section  1.     Nature  or,  and  when  proper,  312. 
When  it  lies,  312. 
For  error  of  law,  314. 
Newly  discovered  evidence,  316. 

2.  Parties  to,  318. 

By  infants,  319. 

3.  Leave  to  file,  320. 

When  necessary,  320. 

When  unnecessary,  321. 

Performance  of  original  decree,  322. 

Where  to  be  filed,  322. 

Form  of  petition,  for  errors  of  law,  324. 

Same,  upon  discovery  of  new  matter,  324. 

4.  Within   what  time  to  be  brought,  325. 

Form  of  order  for  leave  to  file,  325. 

5.  Form  of  bills,  325. 

Amendment  to  bill,  327. 
Form  of  Mil,  for  error  of  law,  327. 
Same,  for  newly  discovered  evidence,  328. 
Same.  Affidavit  to  bill,  328.  ' 

6.  Defenses  to,  328. 

Plea,  329. 
Demurrer,  330. 
Answer,  331. 
Form  of  plea,  332. 
Form  of  demurrer,  332. 
Practice  upon,   333. 

7.  Decree,  333. 
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CHAPTER  XXII. 

BILLS  OF  DISCOVERY. 

Section  1.     Natx-re  of,  and  when  proper,  334. 

2.  Frame  of,  337. 

Form  of  bill.  338. 

3.  Defenses  to,  339. 

Demurrer  to,  340. 

Form  of  demurrer,  that  defendant  has  no  interest,  341. 

Same,  for  want  of  privity,  342. 

Plea  to,  342. 

Form   of  pl-eas  to,  etc.,   343. 

Same,  etc.,  343. 

Answer  to,  343. 

Practice  upon,   generally,   344. 

CHAPTER  XXIII. 

BILLS  OF   INTERPLEADER. 

Section  1.     Nature  of,  and  when  proper,   346. 
Nature  of,  346. 

2.  Frame  of  bill,  350. 

Affidavit  of  non-collusion,   350. 

Form  of  Mil,  351. 

Form  of  a/fidaint  of  non-colliision,  353. 

Form  of  bill  by  beneficiary  society,  353. 

3.  Defenses   to,   355. 

Demurrer  to,  355. 

Form  of  demurrer  for  want  of  affidavit,  355. 

Same,  for  not  showing  any  claim  of  right,  356. 

Same,  for  not  showing  any  right  in  complainant,  356. 

Answer  to,  356. 

Injunction  upon,  357. 

Form    of  order  for  injunction,   358. 

Taking  bill  as  confessed,  358. 

Evidence,  etc.,  358. 

4.  Hearing  and  decree,  359. 

Costs,  etc.,  361. 

Form  of  interlocutory  decree,  361. 


CHAPTER  XXIV. 

CERTIFICATE  OF  EVIDENCE. 

When  necessary,  etc.,  363. 

What  should  contain,  364. 
Form  of,  3GG. 
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CHAPTER  XXV. 

CROSS-BILLS. 

Section  1.    Nature  of,  369. 

Must  be  germane  to  original  bill,  371. 

When  not  proper,  373. 

Who  may  file—When  to  be  filed,  374. 

Parties   to,   375. 

Laches,  etc.,  376. 

Effect  of  dismissal  of  original  bill— cross-bill,  376. 

2.  Frame  of  CROss-mi.i,.  377. 

Form,  cross-bill  to  foreclosure  suit,  etc.,  378. 

Form,  i7i  nature  of  plea  puis  darrein  continuance,  380. 

3.  When  to  be  filed,  381. 

4.  Process  upon,  382. 

5.  Defenses  to.  383. 

Failure  to  answer,  383, 
Demurrer  to,  383. 
Pleas  to,  384. 
Answer  to,  385. 

6.  Proceedings  upon,  385. 


CHAPTER  XXVI. 

BILLS    AND    PETITIONS    TO    PERPETUATE    TESTIMONY. 

Section  1.    Nature  of  the  proceeding,  387. 

2.  Frame  of  a  bill  to  perpetuate  testimony,  387. 

Form  of  Mil  to,  390. 

3.  Defenses  and  proceedings,  391. 

Demurrer  to,  391. 
Answer  to,  392. 

4.  Petition  to  perpetuate  testimony,  392. 

The  petition,  etc.,  392. 

Docketing  petition — parties,  393. 

Commission    to    take   testimony.   393. 

Notice  to  parties  interested,  393. 

Where  parties  can  not  be  personally  served  with  notice 

■394. 
Notice  ordered  by  the  court,  394. 

Manner  of  taking  testimony — return — record,  etc.,  394. 
Interpreter,  when  necessary,  395. 

Depositions  may  be  used,  evidence,  limitation,  etc.,  395. 
Form  of  petition,  395. 
Affidavit  to,  395. 
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CHAPTER  XXVII. 

BILLS    RELATING   TO   PARTNERSHIP   MATTERS. 

Section  1.     When  a  dissolution  will  be  decreed,  396. 

2.  Account   between  P-Uitnebs,   399. 

Decree  for  balance  — Costs,  401. 
Limitations,   401. 

3.  Parties  to  bill,  402. 

4.  Appointment  of  a  receiver,  402. 

When   appointed,   402. 

5.  Forms  of  bills.  403. 

Form,  for  dissolution,  injunction,   etc.,   403. 

Form,  affidavit  to  bill,  405. 

Form,  for  an  account,  etc.,  injunction,  etc.,  406. 

6.  Forms  of  decrees  and  orders,  407. 

Form,   order  appointing  receiver,  407. 
,  Form,  decree  for  account,  etc.,  40S. 

Form,  final  decree  for  dissolution  and  account,  40S. 

CHAPTER  XXVITI. 

BILLS  TO  RESTRAIN  WASTE. 

Section  1.     Nature  of,  and  when  proper,   410. 
Waste  defined,  410. 
When  will  lie,  410. 
2.     Form  of  bill,  413. 

Form  by  landlord  against  tenant,  injunction,  etc.,  413. 

CHAPTER  XXIX. 

BILLS   TO    SET   ASIDE   JUDGMENTS. 

When  same  will  be  set  aside,  416. 
For  negligence,  417. 
For  fraud,  41S. 
Laches,  420. 
Bill  by   infant,  420. 

Form  of  bill  to  set  aside  judgment,  etc.,  421. 
Form  of  bill  to  set  aside  judgment  on  replevin  bond, 
422. 


CHAPTER  XXX. 

BILLS  TO  ENFORCE  VENDOR'S  LIEN. 

Nature,  of  proceedinos,  424. 
Principle  governing,  424. 
Against  whom  lien  exists,  425. 
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How  created  and  when  arises,  425. 

As  to  personal  property,  427. 

Waiver  of  lien — What  constitutes,  428. 

Not  assisnable,  430. 

Distinguished  from  lien   reserved  in  deed,  430. 

By  administrator  of  vendor,  431. 

Notice,  431. 

Lost  when  debt  is  barred  by  limitation,  432. 

Rents  and  profits,  432. 

Limited  to  unpaid  purchase  price,  432. 

Right  to  redeem,  432. 

Form  of  Mil,  433. 

Parties,  433. 

The  decree,  434. 

Form  of  decree,  434. 

CHAPTER  XXXL 

BILLS    FOR   DIVORCE. 

Section  1.    Natdbe  of,  436. 

Divorces  are  of  two  kinds,  437. 

1.  A  vinculo  matrimonii — a  total  divorce,  437. 

2.  A  mensa  et  thoro — from  bed  and  board,  437. 

2.  Causes  fob  divorce,  43S. 

Illinois  statute,  relating  to,  438. 

3.  JUKISDICTTON,    AND    WHEKE    COMMENCED,    438. 

Complainant  must  be  a  resident,  etc.,  439. 
Prosecuting  as  a  poor  person,  439. 
Effect  of  divorce,  legitimacy  of  children,  etc.,  440. 
Insanity  not  a  cause  for,  440. 

4.  Natural  impotency  at  time  of  marriage,  441. 

What  is,  etc.,  441. 

Form  of  bill  on  account  of,  444. 

5.  On  account  of  having  anotheb  wife  or  husband  living  at 

time  of  marriage,  444. 
Form  of  bill  on  that  ground,  445. 

6.  Adultery,  446. 

Circumstantial  evidence  of,  etc.,  447. 
Frame  of  bill  charging,  etc.,  447. 
Form,  by  husband  charging,  etc..  448. 
Form,  same,  by  wife,  praying  for  alimony  and  custody 
of  children,  449. 

7.  Willful  desertion,  451. 

Form,  bill  for  divorce  on  account  of,  453. 

8.  Habitual  drunkenness,  453. 

Defined,  etc.,  454. 

Form,  of  bill  on  charge  of,  by  wife,  praying  for  custody 

of  children,  alimony,  injunction,  etc.,  455. 
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9.     Attempting  the  life  of  the  other,  457. 
Form  of  bill  charging  the  same,  457. 

10.  Extreme  and  repeated  cruelty.  457. 

Form,  Mil  for  divorce  on  that  charge,  hy  husband.  461. 
Form,  same,  by  wife  praying  for  injunction,  etc.,  462. 

11.  Conviction  of  a  felony,  etc.,  464. 

Form,  hill  by  icife,  charging  conviction  of  felony,  etc., 

464. 
Prayer  to  be  alloived  to  resume  her  maiden  name,  464. 

12.  Defenses  to,  465. 

Collusion.  466. 
Condonation,  467. 
Recrimination,  468. 

13.  Cu.STODY  of  children,  469. 

14.  Injunctions  in,  471. 

When  proper,  471. 

15.  Hearing  and  decree,  472. 

Trial  by  jury,  472. 

Framing  an  issue  for  jury,  473. 

Form,  order  directing  issue  of  fact  to  be  tried  by  jury, 

473. 
In   case  of  default,   473. 
Confessions  of  defendant,  etc.,  474. 
Changing  of  wife's  name,   475. 
Proof  of  foreign  marriage,  475. 
Form,  decree  on  ground  of  adultery,  etc.,  475. 
Form,  same,  custody  of  children,  etc.,  475. 
Form,  decree,  extreme  and  repeated  cruelty,  etc.,  476. 

16.  Alimony  and  expenses,  477. 

Pendente  lite,  etc.,  477. 

Question  of  guilt  not  considered,  478. 

How  applied  for,  480. 

Form,  of  petition  for  alimony,  etc.,  pendente  lite,  480. 

Petition  liy  wife,  complainant,  481. 

Reference  as  to  amount  of  allowance,  481. 

Form,  order  of  reference  as  to  amount  of  allotvancc,  482. 

Form,  report  of  master  as  to  alloivance,  482. 

Form,  order  confirming  master's  report,  483. 

Form,  interlocutory  decree  for  alimony,  etc.,  pendente 

lite,  483. 
Permanent  alimony,   483. 
Solicitor's  fees,  487. 
Form<  of  decree  for  permanent  alimony,  487. 

17.  Enforcement  of  decree  for  alimony,  487. 

By   contempt  proceedings,  488. 
Form  of  petition  for  rule  upon  defendant  to  show  cause 
why  he  should  not  be  attached  for  contempt,  etc.,  490. 
Same,  order  to  show  cause,  etc.,  490. 
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Same,  writ  of  nttnchmciit  lor  contempt,  491. 
Same,  order  committing  defendant,  etc.,  491. 

By  sale  of  real  estate,  492. 
Homestead — Conveyance  of  may   be  decreed,   493, 
By  sequestration,  493. 
IS.    When  divorckd  person  mat  re-mabuy,  493. 
19.    Annulment  of  marriage,  495. 

When  will  be  annulled,  495. 

CHAPTER  XXXn. 

SEPARATE  MAINTENANCE. 

Section  1.    When  it  lies,  etc.,  497. 

Allowance,  when  and  how  granted,  497. 
Husband's  common  law  liability,  etc.,  497. 
Statutory  liability,  498. 
Grounds   for   separate   maintenance,   498. 

2.  Venue — Costs,   501. 

No  security  for  costs  required,  501. 

3.  Proceedings  to  obtain,  502. 

The  bill,  etc.,  502. 

Injunction,   etc.,   502. 

Form  of  bill  for  separate  maintenance,  etc.,  503, 

4.  Defenses  to,   504. 

5.  Practice  in,  decrees,  etc.,  504. 

Reference  to  master,  504. 

Form,,  order  of  reference,  etc.,  as  to  allowance,  505. 
Form,  report  of  master  as  to  evidence  and  allowance, 
505. 

6.  Alim,ony  and  permanent  allowance,  506. 

Alimony  pendente  lite,  506. 

Amount  of,  etc.,  508. 

Attorney's  fees,  509. 

Support  of  children,   510. 
Permanent   allowance,    510. 

Amount  of  allowance,  510. 

Modification  of,  512. 

Lien  on  real  estate,  512. 
Form,  decree  for  separate  maintenance,  etc.,  512, 

CHAPTER  XXXIII. 

BILLS   TO   CORRECT    MISTAKES    AND    REFORM    DEEDS. 

When  deeds,  etc.,  may  be  reformed,  514. 

In   voluntary  conveyances  deed   will   not   be   reformed, 

519. 
Wife's  contract  as  to  lands  of  her  husband — Dower,  520, 
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As  to  wife's  separate  property,  etc.,  520. 

Laches,  520. 

Parties  to  bill,  521. 

Parol  evidence  admissible  to  establish  mistake,  521. 

Form  of  hill  to  correct  deed,  521. 

CHAPTER  XXXIV. 

BILLS  RELATING  TO  TRUSTS. 

Section  1.     Natuke   of,   etc.,   523. 

Removal  of  trustee,  525. 

Appointment  of  trustee,  526. 

Construction  of  instruments,   etc.,   527. 

Construction  of  wills,  527. 

Execution  of  trust  cy  pres.,  528. 

Power  to  decree  sale  of  trust  property,  528. 

Voluntary  assignments,  529. 

Settlement  of  estates,  530. 

Bill  for  accounting  against  trustee,  530. 

Limitations — Laches,  533. 

Parties  to  bills,  534. 

Solicitors  fees  of  trustee,  535. 

2.      FOKMS  OF   BILLS, 

Form,  to  remove  trustee,  injunction  and  receiver,  535. 
Form,  for  appointment  of  new  trustee,  537. 
Form,  for  authority  to  lease  real  estate,  538. 

CHAPTER  XXXV. 

BILLS  TO  ENFORCE  CONTRIBUTION. 

Nature  of,  541. 

Jurisdiction,    541. 

As  between  sureties,  542. 

Contribution  between  wrong-doers,  544. 

As  between   joint   tenants,   545. 

Between  co-obligors,   546. 

Between  partners,  547. 

Between  legatees  and  devisees,  547. 

Between  stockholders,  547. 

Party   wall,   54S. 
Parties,  548. 

Necessary   allegations   of   hill   against   co-obligors,    549. 

Fo'rm  of  Mil  against  co-sureties,  upon  promissory  note, 
550. 

Same,  Jjy  heir  for,  551. 
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CHAPTER  XXXVI. 

BILLS  TO  DISSOLVE   INSOLVENT  CORPORATIONS. 

Natuuf,  of  proceedings,  552. 
The  statute,  552. 
Sufficiency  of  bill,  555. 
Preferences,    555. 
Parties,   555. 
Receiver,  556. 
Form  of  bill,  557. 

CHAPTER  XXXVII. 

BILLS  TO  FORECLOSE  MORTGAGES. 

Section  1.     General  nature  of,  562. 

Methods  of  foreclosing,  562. 

2.  When  PBorER,  562. 

Foreclosure  of  junior  mortgage,  564. 
Rights  of  junior  mortgagee  not  made  party  to  bill,  565. 
Rights  of  mortgagor's  grantee,  when  not  made  party  to 
bill,  565. 

3.  Parties  to,  565. 

Complainants,  565. 
Defendants,  566. 

4.  Frame  of  bill,  571. 

Form  of,  mortgagee  v.  mortgagor,  572. 

Form  of,  by  assignee  of  mortgagee  v.  mortgagor,  573. 

Form,  by  mortgagee  v.  executor  of  deceased  mortgagor, 

575. 
Form,  to  foreclose  mortgage  given  to  loan  association, 

576. 
Form,  by  mortgagee  v.  admr.  of  mortgagor,  etc.,  580. 

5.  Trust  deeds  and  sale  mortgages,  580. 

The  statute,  580. 
Form,  bill  to  foreclose  trust  deed  in  nature  of  mortgage, 
581. 

6.  Absolute  deeds  as  constructive  mortgages,  582. 

Nature  of,  583. 
The   statute,   582. 

Form  of  bill  to  foreclose  a  deed  absolute  on  its  face,  in- 
tended as  a  mortgage,  583. 

7.  Strict  i-orixi.osi're,  584. 

Parties  to,  5S5. 
Frame  of  bill,  585. 
FYame  of  decree,  586. 
Form  of  bill  for,  586. 

8.  Defenses  to,  588. 

Release  through  fraud,  588. 
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Cross  bill,  when  unnecessary,  5SS. 

Usury,  r.S9. 

Limitations — Laches,  590. 

Extension   agreement,   591. 

Set-off,   591. 

Defense  as  against  assignee,  592. 

Concurrent  remedies.  593. 

9.  Decree  of.  593. 

Mortgage  may  be  reformed,  594. 

Solicitor's  fees,  596. 

Taxes,  etc.,  598. 

Improvements  of  mortgaged  property,  598. 

Form,  foreclosure  and  sale,  pro  confesso,  598. 

Form,  same  on  hearing,  601. 

Form  strict  foreclosure,  601. 

Receiver,  602. 

Form,  master's  report  of  sale  in  foreclosure,  605. 

Deficiency  decree,  606. 

Form,  decree  confirming  master's  report  of  sale  and  for 

deficiency,    608. 
Dower  in  mortgaged  premises,  608. 

10.  WkITS  of  AS.SISTAXCE.  609. 

Against  whom  will  issue,  610. 

Proceedings  to  obtain,  610. 

Petitions  for  and  parties  to,  611. 

By  whom  granted,  611. 

May  Issue  in  vacation,  611. 

Execution  of  writ,  611. 

Form  of  petition  for  writ,  612. 

CHAPTER  XXXVIII. 

BILLS  TO  REDEEM. 

Section  1.    Nature  of,  etc.,  613. 

Deed  absolute  on  its  face,  when  deemed  a  mortgage,  614. 

2.  Who  may  bedeem,  etc.,  619. 

3.  Within  what  time  to  be  filed,  620. 

4.  Parties  to,  621. 

Complainants,  621. 
Defendants,  623. 

5.  Terms  of  redemption,  625. 

6.  Frame  op  niLi,.  627. 

Form,  by  heirs  of  mortgagor  against  mortgagee  to  re- 
deem, 627. 

Form,  bill  to  redeem  from  deed  absolute  on  its  face,  but 
intended  as  a  mortgage,   629. 

Form,  bill  to  redeem  goods  deposited  as  a  security,  etc., 
631. 
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Form,  hill  to  set  aside  decree  of  foreclosuc  hy  heir  of 
mortgagor  against  mortgagee,  etc.,  632. 
7.     Dechke,  634. 

Terms  of,  634. 

Form  of.  for  redemption,  etc.,  635. 

S.      BlI.I.S    TO    SKT    ASIDE    EXliCUTlON    SALES    AND   TO  REDEEM    TIIEllE- 
IKOJI,    636. 

When  proper,  636. 

CHAPTER  XXXIX. 

BILLS  FOR  SPECIFIC  PERFORMANCE. 

Section  1.     Nature  of,  and  when  propek,  639. 
Remedy  defined,   639. 
Requisites  of  contract,  639. 
Mutualit.v  required,  642. 
Form  of  contract,  643. 
Title  necessary,  043. 
Abstract  of  title,  644. 
Relief  discretionary  with   court,  645. 
When  will  be  enforced,  646. 

Contract   must   describe   land   with   certainty,   651. 
Forfeitures,  652. 
Contracts  relating  to  personalty  and  personal  services, 

652. 
When  husband  or  wife  not  party  to  contract,  654. 
Voluntary  agreements,  655. 
Lost  instrument,  656. 
Of  an  award,  656. 
Partnership  contracts,  656. 
Parol  contracts,  656. 
Laches,  660. 

Vendor  against  purchaser  or  his  assignee,  661. 
As  to  lands  outside  of  state,  661     . 

2.  Parties  to  bill.  662. 

3.  Frame  of  bill,  663. 

Tender,  664. 

Cross-bill,  666. 

Form,  for  specific  performance  of  a  written  agreement, 

vendee  v.  vendor,  666. 
Form,  same,  vendor  v.  vendee,  667. 
Form,  same,  on  a  bond  for  a  deed,  vendee  v.  the  legal 

representatives,  etc.,  of  vendor,  668. 
Form,  same,  lessee  v.   lessor  of  written  agreement  for 

lease,  etc.,  669. 
Form,  same,  to  enforce  agreement  to  make  mil,  670. 
4      Decree,  etc.  672. 

Declaration  of  right  to  specific  performance,  672. 
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Reference  of  title,  672. 

Payment  of  purchase  money  and  execution  of  convej- 

ance,   673. 
Delivery  of  deeds,  etc.,  673. 

Form,  decretal  order  for  reference  as  to  title,  etc.,  674. 
Form,  interlocutor}/  decree  for  an  account,  674. 
Form,  final  decree  for  specific  performance,  675. 
Terms  of  decree,  675. 
5.     Enfobcement  of  contract  to  dispose  of  PBOPEBTY  liV  Wir.L, 

677. 

CHAPTER  XL. 

PARTITION  SUITS. 

Section  1.     Nature  or,  and  how  instituted,  679. 

Power  of  court  to  adjust  equities,  etc.,  681. 

Parol  partition,  6S2. 

Rents — Improvements,  6S3. 

Contribution,  685. 

When  maintainable,  685. 

When  new  partition  may  be  had,  689. 

2.  Parties  to,  689. 

Necessary  parties,  689. 

Persons  under  guardianship,  691. 

Unknown   owners — Contingent   interests,   692. 

Unknown   owners — How  described,   692. 

Purchasers,  pendente  lite,  692. 

3.  Bill  or  petition,  693. 

Frame  of  petition,  693. 

Form  of  bill  for  partition.  694. 

Same,  between  two  heirs,  subject  to  widow's  dower,  696. 

Same,  for  partition  and  dower,  698. 

Saine,  petition  for  partition,  699. 

Same,  affidavit  to  petition,  699. 

4.  Process  of  appearance,  700. 

Service  as  in  chancery,  700. 
Notice    to    unknown    owners,    700. 
Notice  by  publication  and  mall,  700. 

5.  Interpleader,   700. 

Liens  on  shares  of  i)art  owners,  701. 
Limitations,  701. 

6.  Decree  for  partition,  701. 

Hearing,  701. 

Ai)pointmcnt  of  commissioners,  701. 

Allotment  of  dower   and   homosteud,  702. 

Owelty,  703. 

Costs  apportioned— Solicitor's  fees,  703. 

Form  of  decree  for  partition,  101. 
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Same,  and  appointing  commissioners,  708. 
Same,  and  for  dower,  709. 

7.  PKOCEEniNGS   BY   COMMISSIONERS,   710. 

Oath  of  commissioners,  710. 

Form  of  oath,  711. 

Duty   of  commissioners,   711. 

Report  of  commissioners,  712. 

Form  of  report,  713. 

Same,  where  premises  are  not  susccptihlc  of  division, 

714. 
Form  of  motion  for  fixing  solicitors'  fees,  714. 
Form  of  decree  confirming  report  of  commissioners  and 

fixing  solicitors'  fees,  714. 

8.  Exceptions  to  report  of  commissioners,  715. 

9.  Appeal  from  decree  for  partition,  716. 

10.  Decree   for  sale,   717.. 

Tlie  statute,  717. 
Dower  interest,  etc.,  718. 
Interest  of  unknown  owners,  719. 
Form  of  decree  for  sale,  720. 

11.  Exceptions  to  report  of  sale,  721. 

Form  of  exceptions  to  report  of  sale,  725. 

12.  Confirmation  of  sale — Distribution,  726. 

Tlie  statute,  726. 

Form  of  decree  confirming  sale,  720. 

Distribution  of  proceeds,  727. 

Form  of  order  for  distribution  and  fixing  solicitor's  fees. 

727. 
Same,  of  master's  report  of  distribution,  728. 
Proceedings  against  purcliaser  failing  to  comply   with 

bid,   728. 

13.  Miscellaneous  statutory  ibovisions,  729. 

Where  suit  brought,  729. 
Service  by  copy  on  non-residents,  729. 
Mortgages  and  other  liens — how  affected,  729. 
Appointment  of  receiver  pendente  lite,  730. 

CHAPTER  XLI. 

BILJLS  TO   SET  ASIDE  WILLS. 

Section  1.     Contest  of  wills  in  chancery,  731. 
Power  to  devise,  731. 
The  statute,  732. 
2.     Validity  of  wills,  734. 

Retiuisites  of  wills  for  probate,  734. 
Proof  of  execution,  734. 
Competency  of  witnesses  to  will,  738. 
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3.  Peoduced  by  undue  influence,  etc.,  740. 

Fiduciary  relation,  742. 

Holograpliic  will,  743. 

When  propriety  ot  will  may  be  considered,  743. 

Declarations  of  testator,  744. 

Prior  wills — When  competent  evidence  on  question,  744. 

Insane  delusions,  745. 

Belief  in  spiritualism,  747. 

4.  Want  of  capacity  to  make  a  will,  747. 

5.  The  bill,  751. 

Parties  to,  751. 

Sufficiency  of,  etc.,   753. 

Form,  of  bill  by  heirs  at  law  to  set  aside  a  will,  754. 

6.  Issue  of  fact  for  a  jury,  756.  , 

Verdict  of  jury,  etc. — How  far  conclusive,  757. 
Form  of  order  directing  an  issue  of  fact  as  to  validity 
of  will,  to  be  tried  by  a  jury,  758. 

7.  Decbee,   759. 

Form  of  setting  aside  a  icill,  etc.,  759. 

8.  Costs,  760. 

When  executors  liable  for,  760. 
Solicitors  fees,  760. 

9.  Tbial,  761. 

Evidence   761. 

Burden  of  proof,  761. 

Competency  of  witnesses  on  contest — Generally,  764. 

How  issues  may  be  proved,  767. 

What  evidence  competent,  767. 

CHAPTER  XLII. 

INJUNCTIONS. 

Section  1.    Nature  and  objects  of  the  writ — When  granted,  771. 
Preventative  or  mandatory,  772. 
Temporary  or  perpetual,  773. 
When  writ  will   be  granted,   773. 
When  writ  will  not  be  granted,  785. 
Injury  must  be  actually  threatened,  790. 
Suit  must  be  prosecuted  diligently,  790. 
Writ  releases  all  errors,  etc.,  791. 
2.     By  whom  orantici) — Pkocekdings  to  obtain,  791. 
Judges  authorized   lo  .s^rant,  791. 
When   master  in   chancery   may  grant,  792. 
Notice  of  application  required,  except  when,  etc.,  792. 
Form,  of  afTulavit  that  complainant  will  he  prejudiced  if 

notice  is  given,  793. 
Form  of  notice  of  application,  793. 
Form  of  affidavit  that  no  judge  is  present,  etc.,  794. 
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Form  of  order  for  injunction,  hy  judge,  794. 
Same,   by   master  in   chancery,   794. 
Verification  of  bill,  794. 
When  granted  on  Sunday,  795. 

Form  of  af/idavit,  when,  etc.,  795. 

3.  To    STAY    SUIT    OK    JUDOirKXT,    796. 

Venue,  796. 

Wliere  writ  may  be  served,  796. 

When   part  only  of  judgment  will   be  enjoined,   798. 

As  to  justice  of  the  peace  judgment,  798. 

4.  Bonds,  79S. 

When  judgment  is  enjoined,  798. 
In  other  cases,  799. 

Who  may  take,  SOO. 

WTien  and  where  to  be  filed,  800. 
6.     Dissolution  or  MooiricAxioN — Damaoks,   801. 
Form  of  motion  to  dissolve,  800. 
In  vacation,  801. 
Motion   on   evidence,   802. 
Afiidavits  on  motion,  802. 

Continuance  on  motion,  to  take  evidence,  etc.,  803. 
Depositions — Affidavits.  803. 
Depositions  used  on  final  hearing,  803. 
Further  bond  on  continuance  of  motion,  803. 
Suggestion  of   damages.   804. 
Form  of,  805. 

Assessment  of  damages,  806. 

Attorney's  fees  as  part  of  damages,  806. 

6.  Violation   of — Contempt,    808. 

Proceedings  thereon  in  vacation,  808. 

7.  Appeals,  810. 

From   order   dissolving   injunction,   810. 

When  operates  as  stay  of  proceedings,  810. 
From  order  granting  injunction,  811. 
Forrn  of  bill  to  enjoin  kcepiiit/  of  house  of  prostitution, 
812. 

CHAPTER  XLIII. 

CREDITORS'  BILLS. 

Section  1.     When   may  be  filed,   815. 
The  statute,  815. 

Remedy  at  law  must  be  exhausted,   816. 
Execution,   817. 

When  must  issue — return,  817. 

To  what  county,  819. 

When  may  be  returned,  819. 
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Judgments,  of  justice  of  the  peace,  819. 
In  U.   S.  courts,  819. 
Of  courts  of  other  states,  819. 

2.  What  may  be  reached  by,  820. 

Disclosure  by  answer  not  conchisive,   823. 

3.  Parties  to  the  bu^l,  824. 

Complainants,  824. 
Defendants,  825. 

4.  Priority  and  lien  of  bills,  827. 

5.  Frame  of  bill,  829. 

Creditor's  hill,  829. 

Bill  in  aid  of  execution,  831. 

Prayer  of  bill,  etc.,  832. 

6.  Receiveh  in  creditor's   suit,  832. 

Appointment  of — Duties — Powers,  etc.,   832. 

7.  Forms  of  bills,  orders  and  decrees. 

Form  of  creditor's  iill,  837. 

Short  form,  843. 

Form  of  afflcUivit,  843. 

Form,  of  bill  by  creditor  against  exerutrix  of  deceased 
debtor,  846. 

Form  of  order  appointing  receiver,  849. 

Form  of  order  referring  bill  to  master  to  examine  de- 
fendant and  witnesses,  850. 

Form  of  decree  that  complainant's  debt  be  paid  out  of 
funds  in  the  hands  of  receiver,  850. 

Form  of  petition  by  judgment  creditor  to  be  made  a 
party    complainant,    851. 

Form  of  order  on  said  petition,  852. 

Form,  of  bill  by  judgment  creditor  to  set  aside  a  fraudu- 
lent judgment  and  sale,  852. 

8.  Fraudulent  conveyances,   854. 

Conveyance  to  wife  or  relative,  8G0. 
Form  of  bill  to  remove  fraudulent  conveyance,  8G2. 
Form  of  decree  setting  aside  same,  in  aid  of  execu- 
tion, 864. 

CHAP/TER  XLIV. 

NE  EXEAT. 


Section  1. 


2. 


3. 


Nature  of,  and  when  proper,  867. 

When  granted,  867. 

The  statute,  868. 
Bill  for,  etc.,  869. 

Form,  ne  exeat  republica,  869. 

Form,  affidavit  to  bill,  870. 
How  obtained,  etc.,  871. 

By  whom  granted,  871. 
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Bill  or  petition  for,  871. 
Bond  to  be  given,  871. 
Order  to  clerk  directing  writ,  872. 
Form,  order  of  judge  yrantinfi,  etc.,  872. 
Form.,  order  of  master  granting,  etc.,  872. 
Proceedings  upon,  872. 

Defendant's  bond,  etc.,  872. 
Surety  may  surrender  principal,  873. 
Proceedings  in  court,  etc.,  873. 
Quashing  writ,  etc.,  873. 

CHAPTER  XLV. 

SUBROGATION. 

Nature  of,  874. 

In  wtiat  cases  it  applies,   874. 
Suretyship  or  guaranty,  876. 
Who  may  be  subrogated  generally,  878. 
Who  can  not  be  subrogated,  882. 
Limitations,  884. 
Parties,  884. 

Form  of  bill  hy  surety  to  he  subrogated  to  rights  of 
mortgagee,    884. 

CHAPTER  XLVI. 

LIS  PENDENS. 

Nature  and  object  of  rule,  S8G. 
What  necessary  to  create,  887. 
Actions  to  which  rule  applies,  888. 
When  it  begins,  890. 

CHAPTER  XL VII. 

MARSHALING  ASSETS. 

Natube  of  the  bcie,  etc.,  891. 
Of  partnership,  893. 
Inverse  order  of  alienation,  894. 
Administration  of  estates,  897. 

CHi\PTER  XLVIII. 

EQUITABLE  ESTOPPEL. 

Origin  of  doctrine,  900. 
When  applied  generally,  900. 
Essential  elements,  900. 
Illustration  of  the  rule,  907. 
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CHAPTER  XLIX. 

PROCEEDINGS    FOR    DOWER. 
Section  1.     Nathee  of  dower,  911. 

2.  To    \\U\T    PROPERTY    nOWEB    .ITTACHES,    915. 

The  statute,  9ir>. 

Courtesy  abolished,  915. 

Husband  and  wife  to  have  dower,  915. 

When  right  of  dower  attaches,  916. 

Aliens  entitled  to,  919. 

Lands  mortgaged  before  marriage,  919. 

To  secure  purchase  money,  920. 
Surplus  after  sale  on  mortgage,  921. 
Lands  held  in  severalty,  etc.,  921. 
Does  not  attach  to  estate  created  by  mortgage,  922. 

3.  Dower,  now  barreo,  922. 

By  jointure,  etc.,  922. 

Ante-nuptial  agreements,  923. 

Post-nuptial  agreements,  925. 

By   will,  etc.,  926. 

Where  husband  or  wife  die  without  issue,  etc.,  927. 

Renunciation  of  will,  etc.,  927. 

Form  of  renunciation,  928. 

Effect  of  divorce,  etc.,  928. 

Abandonment  and  adultery,  etc.,  928. 

Not   by   judgment,   etc.,   929. 

By  exchange  of  lands,  etc.,  930. 

By  merger,  930. 

Not  by  sale  under  order  of  court  for  payment  of  debts, 

930. 
By   trustee   of    insane   person,   930. 
By  limitation  or  laches,  931. 

4.  Elements   and   incidents   of   dower.    931. 

Transfer  of  dower  right,   etc.,  932. 

5.  Suits  for  dower.  933. 

Duty  of  heirs,  etc.,  to  assign,  etc.,  933. 

The  statute,  933. 

Who  may  file  petition,  etc.,  934. 

Where  filed,  934, 

Infants,  petitioners  or  defendants,  etc.,  934. 

Guardian   ad   litem,   934. 

6.  Frame  of  petition,  935. 

Parties  to,  93.'j. 

Unknown  defendants,  935. 

Answer  of  defendants,  936. 

Form,  of  petition  for  doioer  hy  iridoic,  936. 

Form  of  affldarAt  to,  937. 

Form  of  prtition  for,  by  husband,  937. 

Form  of  petition  by  heirs  to  have  dower  assigned,  938. 
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7.  Process  for  appearance,  938. 

How  summoned,  939. 
Unknown  parties,  939. 
Non-resident  defendants,  939. 
Notice   by    puljlication,   etc.,   939. 
Service  by  copy,  939. 

Setting  aside  decree  when  not  personally  notified,  etc., 
939. 

8.  Intkbpleadeb,  940. 

9.  Heabikg  and  decree,   etc.,   940. 

Form,  decree  for  dower,  etc.,  940. 

10.  COMMISSIOXEKS   TO   ASSIGN    DOWER,    941. 

Appointment  of,  941. 

Oatb,  941. 

Form  of  oath  of,  941. 

Duty  of,  942. 

Dower  may  be  assigned  in  body,  942. 

Homestead,  etc.,  942. 

11.  Allowance  in  lii:u  oe  dower,  943. 

When  land  can  not  be  divided,  943. 
Report  of  commissioners  assigning  dower,  946. 
Form,  report  of  commissioners,  946. 
Subject  to  the  direction  of  court,  947. 
How  lien  may  be  enforced,  947. 

12.  Damages  fob  refusal  to  assign  dower,  948. 

13.  Mode  of  ascertaining  value  of  dower,  etc.,  949. 

Table  1.     Wigglesworth's    Table,    951. 

2.  Discount  table  based  thereon,  954. 

3.  Annuity  table  based  thereon,  957. 

Rules  for  calculations  based  thereon,  961. 

4.  Portsmouth  or  Northampton  table,  966. 

5.  Carlisle  table,  969. 


CHAPTER  L. 


PROCEEDINGS  FOR  RELINQUISHMENT  OF  DOWER  OF  INSANE 

PERSON. 

The  statute,  972.  , 

When  proper,  972. 
Petition — oath — notice,  972. 
Decree,   973. 

Insane  person's  rights  secured,  973. 
Effect  of  conveyance,  973. 

Form  of  petition  for  appointment  of  trustcee  to  relinquish 
dower  of  insane  wife,  973. 
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CHAPTER  LI. 

PROCEEDINGS  TO  ENFORCE  MECHANICS'  LIENS. 

Section  1.     Nature  of  proceedings,  976. 

Practice,  976. 

Construction  of  statute,  977. 

Not  enforceable  against  public  coriiorations,  978. 

As  against  railroads,  978. 

Contractor  must  act  in  good  faith,  978. 

What  law  governs,  979. 

Concurrent  remedies,  979. 

Recent  legislation,  980. 

Where  a  lien  is  given;  980. 

When   lien   attaches,   982. 

To    what    will    attach,    982. 

Effect  of  other  security — Waiver,  985. 

Extent  of  lien,  986. 

Who  may   create,   988. 

Material,  etc.,  furnished  by  mistake,  989. 

Lands  belonging  to  married  women,  989. 

Breach  of  contract  by  owner,  991. 

Recovery   for  material,   991. 

Partial   performance — Quantum  meruit,  991. 

Right  to  reclaim  unused  material,  991. 

Contractor  to  give  statement,  991. 
Name  of  sub-contractor,  991. 

Limitation  as  against  third  parties,  994. 

Claim  for  Hen — What  shall  consist  of,  994. 

Liens   assignable,   995. 

Time  for  completion   of  contract,   996. 

When  claim  may  be  filed  and  when  amended,  996. 
As  to  error  in,  996. 

Proof  of  delivery  of  material  sufficient,  997. 

When  contract  relates  to  buildings  on  different  lots,  998. 

Delivery  of  material  at  one  building  good  for  all  build- 
ings,   99S. 
2.     Pbactice  and  pleauikgs,  999. 

When,  how  and  in  what  court  may  be  brought,  999. 

Several  claimants  may  join  in  suit,  999. 

Answers  to  stand  as  cross-bills,  999. 

Original   bill   not  to  be   dismissed    without   consent   of 

•  parties,  999. 

Claimants  may   contest   claims   of  each   other   without 
formal   issues— Rights  of  in  case  of  surprise,  999. 

Default — Limitations,  1000. 

Suits  may  be  instituted  in  case  of  death,  1001. 

Claims  not  due,  1003. 

Dismissal  of  suits,  1003. 
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Answer — Must  be  under  oath  unless  waived,  1003. 

Set-off— Recoupment.   1003. 

Labor   claims — Mow   established — How   contested,   1004. 

Amendments — Receivers,    1004. 

Parties  to  suit — Summons — Service — Diligence,  1005. 

Parties  complainant,  1006. 

Parties  defendant,  1006. 

Cross-bill,    1007. 

Replication,  1007. 

Certificate   of   evidence,    1007. 

Questions  between  contractors — No  preference,  1009. 

3.  Incumbrances,   1009. 

4.  Decuees,  etc.,  1012. 

Interest,  1012. 

Costs  of  proceedings,  1013. 

Attorney's  fees,  1013. 

Sale  of  premises — How  made,  1014. 

Courts  to  direct  application  of  proceeds,  1014. 

Redemption,   1016. 

5.  Sdb-contractoks,  1016. 

Who  are — Liens  of,  1016. 

Owner  liable  for  sub-contracts  after  notice  thereof,  1017. 

Fraudulent  price,  1018. 

Rights  of  sub-contractor  when  contractor  defaults,  lOlS. 

Sub-contractor  to  furnish  statement,  1019. 

What  to  contain,  1019. 

When  contractor  takes  partner,  1019. 

Lien  on  money,  bonds  or  warrants,  due  contractor,  1020. 

Public  improvements,  1020. 

Extra    worli    or    materials — Notice — Lien,    1022. 

Notice  when  owner  or  agent  not  found  in  county,  1024. 

6.  Other   provisions,    1024. 

Two  weeks'  wages — Preferred  claims,  1024. 

When  owner  notified  to  retain  money,  1024. 

Payments,  1024. 

When  money  due  sub-contractor  not  paid  within  ten 
days,  1025. 

Execution  before  justice — Transcript — Lien,  1027. 

Several   liens — Proceedings,    1027. 

Contractor  failing  to  complete  contract.  102S. 

Proceedings — Rights  of  parties,  102S. 

Payments  to   contractor,  1028. 
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CHAPTER  I. 


GENERAL  PRINCIPLES  OF  EQUITY  PLEADING. 

As  has  been  said  in  rogarel  to  ploadins'  at  law,  the  im- 
portant object  to  be  obtained  in  e(iuity  pleading-  is  to 
bring  the  subject-matter  of  contention  in  a  snit  to  an 
issue — to  a  point  where  a  matter  is  affirmed  on  one  side 
and  denied  on  the  other — to  render  the  facts  in  each  par- 
ty's case  plain  and  intolli,nil)le,  and  to  refer  the  points 
at  issue  to  the  court,  with  all  possible  simplicity,  for  its 
decision.  It  is  the  statement,  in  legal  form,  of  the  facts 
which  go  to  make  up  the  charge  and  defense  of  parties 
in  litigation;  and  its  substantial  rules  are  founded  in  the 
soundest  and  closest  logic.  Precision  and  brevity,  cer- 
tainty and  simplicity,  are  to  be  kept  constantly  in  view 
in  framing  pleadings.  All  superfluous  verbiage  and  use- 
less repetitions  should  be  carefully  avoided.  The  mode 
of  statement  must  be  such  as  to  make  the  pleadings  in- 
telligible to  the  parties  and  the  court,  without  recurring 
to  possible  facts  which  do  not  appear,  and  with  such  a 
degree  of  certainty  that  nothing  can,  from  that  pleading, 
be  presumed  to  the  contrary.^ 

1  Welf.  Eq.  PI.  3;  Mont.  Digest,  10,  and  notes,  Z.  S.  and  D.;  Co. 
Lltt.  303. 
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2  General  Principles  of  Equity  Pleading. 

The  ploadings  in  a  suit  in  equity  are  eommenced  on  the 
part  of  the  comphiinant  by  a  Bill  or  Inforniation.  The 
defense  consists  either  of  a  Demurrer,  which  is  a  defense 
by  law  upon  an  admission  of  the  facts  cliarged  in  the  bill ; 
or  a  Plea,  which  is  defined  by  Lord  Redesdale  to  be  "a 
special  answer,  showing  or  relying  uj)on  one  or  more 
things  as  a  cause  why  the  suit  should  be  either  dismissed, 
delayed  or  barred;"*  or  an  answer  to  the  charges  con- 
tained in  the  bill  or  information;  or  the  defendant  may 
demur  to  one  part  of  the  bill,  plead  to  another,  and  an- 
swer to  anotlier,  if  the  nature  of  his  case  requires  it.  To 
a  demurrer  the  complainant  may  join  as  in  proceedings 
at  law;  and  to  plea  or  answer,  reply,  which  is  tenned  a 
lie  plication.  These  various  pleadings  and  tlieir  respec- 
tive offices  will  be  considered  in  subsequent  chapters. 

Jurisdiction  of  courts. — Section  1  of  the  Chancery  act 
of  Illinois  provides : 

"That  the  several  Circuit  Courts  of  this  State,  and  Su- 
perior Court  of  Cook  County,  in  all  causes  of  which  they 
may  have  jurisdiction  as  courts  of  chancery,  shall  have 
power  to  proceed  therein  according  to  the  mode  herein- 
after prescribed ;  and  where  no  provision  is  made  by  this 
act,  according  to  the  general  usage  and  practice  in  courts 
of  equity.* 

"The  judges  of  said  courts  may  establish  rules  of  pro- 
ceeding in  chancery,  and  make  all  needful  oi'ders  and 
regulations  consistent  with  the  practice  of  courts  of  chan- 
cery, in  cases  not  provided  for  by  law.'" 

Section  50  of  the  Chancery  act  as  amended  by  an  act 
in  force  July  1,  liill,  provides  tiiat 

"The  court  may  hear  and  determine  bills  to  construe 
wills,  notwithstanding  no  trust  or  questions  of  trust  or 
other  (|uestioiis  are  involved  tlierein;  and  hear  and  de- 
termine bills  to  ai)point  trustees,  and  authorize  trustees 

sMltf.    Ch.    PI.    177;    see    Coop.  o  Rov.   Stat.    (1913)    IfiS;    1  J.  & 

Eq.    PI.    223;    Beanie's    PI.    Eq.    1.        A.  An.   Stat.  723;    MvChuj  v.  Nor- 

<  Rev.  Stat.  (litlS)  1G3;  1  J.  &  rts,  9  lU.  370;  McNannomy  v 
A.  An.  Stat.  723;  Mahar  v.  Walker,  03  IM.  App.  259.  S.  c.  167 
O'Harnf.  4  Cilin.  424.  111.  497;   t^chuittem  v.  Barnes,  107 

111.  App.  381. 
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to  loaso,  mortffaffo  and  soil,  imjirovo,  oxoliango  and  invest 
any  jjortion  or  all  oi'  any  trust  estate,  or  to  do  any  other 
acts  or  things,  or  exercise  any  power  and  discretion  which 
is  necessary  for  the  conservation,  ])reservation,  protec- 
tion or  hett(>rinent  of  said  estate  during  any  i)eriod  of 
contingency  ]iending  a  contingent  remainder  or  executory 
devise  or  otherwise;  and  may  also  hear  and  (h'termine 
bills  to  quiet  title,  and  to  remove  clouds  from  the  title 
to  real  estate,  and  bills  to  establish  and  confirm  titles 
to  real  estate  or  incumbrance  thereon,  whether  the  lands 
in  controversy  are  imjiroved  or  occui)ied,  or  unimproved 
or  unoccupied ;  and  the  taking  possession  of  such  lands, 
after  the  commencement  of  suit  by  the  party  claiming  the 
title  or  the  adverse  title,  or  any  one  under  or  through 
such  person  or  persons  shall  not  in  anjTvise  affect  the 
complainant's  right  to  a  final  decree  upon  his  bill. '"^^ 

The  amendment  in  1911  of  section  50  of  the  Cliancery 
act,  which  authorizes  a  court  of  equity  to  hear  and  deter- 
mine bills  to  appoint  trustees,  etc.,  does  not  indicate  that 
the  added  jurisdiction  vested  in  courts  of  equity  by  such 
section  should  extend  beyond  the  administration  of  trust 
estates  and  does  not  authorize  a  court  of  equity  to  con- 
vert a  legal  estate  into  a  trust  estate.^'' 

A  rule  of  court  when  adopted,  if  not  in  conflict  with  the 
statutes,"  has,  with  reference  to  the  practice  in  that  court, 
all  the  binding  effect  of  a  statute.'^ 

Courts  of  law  and  courts  of  chancery  possess  separate 
and  distinct  jurisdiction  although  presided  over  by  the 
same  judge.® 

In  cases  where  a  court  of  equity  has  concurrent  juris- 
diction with  a  court  of  law,  the  court  which  first  acquires 
jurisdiction  must  hold  and  exercise  it  until  the  litigation 
is  ended." 

6»Rev.  Stat.   (1913)   158;   1  J.  &  e  Ross  v.  Buchanan,  13  III.  55. 

A.  An.  Stat.  7S5.  o  Whitney    v.     Stevens,    97     III. 

6bH«w«  V.  Hunt,  271  111.  521.  482;   Bridge  Co.  v.  Eisele,  263   111. 

0  Linncmeyer   v.    Miller,    70    III.  50;   Mail  v.  Maxivell,  107  111.  554; 

244;    Hayward  v.  Ramsey,  74   111.  Plume   v.    Caldwell,    136    111.    163; 

372.  'Newman    v.    Bank,    156    III.    530; 

T  Axtell  V.  Pulsifcr,  155  111.  141.  Nolan  v.  Barnes,  268  III.  515. 
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COMMENCEMENT  OF  A  SUIT  IN  CHANCERY. 

Section  1.     How  Commenced. 

2.  Where  Commenced. 

3.  Security  fob  Costs. 

SECTION    I. 
HOW  COMMENCED. 

By  bill. — A  suit  in  chancery  is  commenced  by  filing  a 
bill  or  petition  with  the  clerk  of  the  proper  court.'  This 
bill  is  in  the  nature  of  a  petition  addressed  to  the  court 
or  chancellor,  and  contains  a  statement  of  the  facts  out 
of  which  the  complainant's  claim  arises,  and  prays  the 
relief  to  which  he  considers  himself  entitled. - 

The  filing  of  the  bill  is  the  commencement  of  the  suit, 
and  any  service  had  therein  on  process  issued,  or  by  pub- 
lication of  notice,  made  prior  thereto,  is  a  nullity.^ 

By  information. — If  th(>  suit  is  instituted  on  behalf  of 
the  government,  or  peoi)le,  or  those  who  jtartake  of  the 
])rer<)gative  of  the  same,  such  as  idiots  and  lunatics,  or 
whose  rights  are  under  its  i)urticular  protection,  such  as 

1  Rev.  Stat.  (1913)  164;  1  J.  &  nnridson.  162  III.  232;  Bishop  v. 
A.  An.  St.  733.  Thumpson.    I'.tfi    111.    206;    Wartier 

2  Story's   Eq.   PI.    §   7;    Barton's      v.   McUlrr.   260    111.   416. 

Suit    In    Eq.    39;    Hodfjrn    v.    Out-  ^  Hodijcn  v.  Outlery,  58  111.  431. 

liry,     58     111.     431;      Juliiisun     v. 

(4) 


Commencement  of  a  Suit  in  Chancery.  5 

objoots  of  jniWio  oh.irity,  etc.,  tlip  matter  of  complaint  is 
liresentod  to  llic  court  l)y  way  of  inl'ormatiou,  and  uot 
by  way  of  bill  or  pctitioii,'  by  the  proper  officers  of  the 
crown,  siovcrnnicnt,  or  pcopk',  as  by  the  attorney  general 
or  state's  attorney.  "When  the  suit  immediately  concerns 
liu^  rights  of  the  crown,  gov(>rnment  or  people,  alone,  the 
ollicers  proceed  ])nrely  by  way  of  information.^  When 
tlie  suit  does  not  innncdiatcly  concern  the  rights  of  the 
government  or  peojile,  it  is  brought  on  the  relation  of 
some  person,  wjiuse  interests  are  affected,  whose  name 
is  inserted  in  the  information,  and  is  termed  the  relator, 
and  he  is  answerable  for  costs. 

The  rules  of  practice  incidental  to  bills  in  chancery 
and  informations  differ  so  slightly  from  each  other,  that 
whatever  is  said  in  this  work  with  respect  to  bills,  may 
be  considered,  in  the  main,  as  applicable  to  informations.^ 
The  space  allotted  will  not  admit  of  a  si^ecial  reference  to 
informations. 


SECTION  II. 
WHERE  COMMENCED. 

Illinois  practice. — The  statnte  provides,  that 

"Suits  in  cliancery  shall  be  commenced  in  the  county  where  the  de- 
fendants, or  some  one  or  more  of  them,  resides,  or  if  the  defendants 
are  all  non-residents  then  in  any  county;  or  if  the  suit  may  affect  real 
estate,  iu  the  county  where  the  same  or  some  part  thereof  is  situated. 
Bills  for  injunctions  to  stay  proceedings  at  law,  shall  be  brought  in  the 
county  in  which  the  proceedings  at  law  are  had."  ^ 

The  statute  construed. — The  statute,  above  quoted,  re- 
quiring suits  affecting  real  estate  to  be  brought  in  the 
county  where  it  lies,  is  only  declaratory  of  a  general  prin- 
ci]ile  whieh  controls  courts  in  administering  equitable 
relief.    "Where  the  relief  sought  does  not  require  the  court 

*  story's  Eq.  PI.  §  8;  1  Dan.  Ch,  111.  ,520;  People  v.  Ry.  Co.,  172  111. 

PI.    101-107;    Welf.   Eq.    PI.    5S;    1  129. 

Dan.  Ch.  Pr.  1;   Lord  Red.  7.  ci   Story's  Eq.   PI.   §  8;    1   Dan. 

5  Coop.    Eq.    PI.    101-102;     Welf.  Ch.  Pr.  2. 

Eq.   PI.   59;    Story's   Eq.   PI.    §   7;  '  Rev.  Stat.  (1913)  163;  IJ.  &  A. 

yewbcrry   v.    Blatchford,    106    111.  An.  Stat.  725. 
5S4:   Atty.  Gen.  v.  R.  R.  Co.,  112 
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to  deal  directly  with  the  estate  itself,  then  the  case  is  not 
within  the  meaning  of  the  statute.^ 

Where  the  object  of  a  suit  is  not  to  affect  real  estate, 
the  jurisdiction  of  the  court  is  confined  to  the  county  of 
the  residence  of  the  defendants;  and  service  of  process 
upon  a  resid<'iit  of  another  county  will  not  confer  juris- 
diction.^ 

A  court  of  chancery  will  entertain  a  bill  for  relief 
when  the  defendant  resides  within  its  jurisdiction,  and 
the  relief  sought  can  be  obtained  by  acting  directly 
upon  the  person,  whether  the  suliject  matter  of  the  bill 
be  within  its  control  or  not.  Of  this  character  are  cases 
for  a  specific  performance  of  a  contract  for  the  convey-, 
ance  of,  or  relating  to,  land  beyond  the  jurisdiction  of 
the  court,  where  the  court  will  compel  a  conveyance  in 
accordance  with  the  mode  and  form  prescribed  by  the 
laws  of  the  country  in  which  the  land  is  situated;  and 
should  it  be  necessary,  in  order  to  carry  out  such  a 
decree,  the  defendant  may  be  prevented  by  a  ne  exeat 
from  leaving  its  jurisdiction  pendente  lite.  This  is  the 
rule  of  the  common  law,  and  the  statute  has  not  changed 
it.  But  a  court  of  chancery  will  not  entertain  a  bill 
where  the  relief  sought  renders  it  necessary  that  it 
should  act  upon  tlie  si^ecific  tiling,  unless  the  subject- 
matter  of  the  litigation  is  within  its  jurisdiction.  Thus, 
where  land  is  to  be  affected  by  the  decree,  as  in  tlie  cases 
of  petition  for  partition,  admeasurement  of  dower,  fore- 
closure of  mortgage,  or  the  enforcement  of  a  mechanic's 
lien  under  the  statute,  tlie  court  must  hi;  able  to  control 
it  directly,  or  it  lias  no  jurisdiction  of  the  case.  This  is 
also  a  i-ule  of  the  coiiiiiion  law,  which  tlie  statute  has  not 
changed." 

1^  Johnson  v.  Gibson,  IIG  III.  294;  i" /i;«os  v.   Iluntfi;  i  Gilm.  211; 

Ilutvhinson   v.   Horcc,   100   111.   11;  Cooh-y    v.    .Scarlett,    ;iS    111.  316; 

Conkry    V.    KnUjht,    104    111.    337;  Rirlianis    v.    Hyde,    21     III.  640; 

Sawyer    v.    Moyer,    ICi    111.    192;  linker  v.  Hoeknhrund,  118  111.  365; 

Furnaee  Co.  v.   Vinnedge,   106   111.  Johnson    v.    Gibson,    116    111.  21)4; 

650;  Baker  v.  lioekabrand,  US  111.  Hayes    v.    Olirien,    149    III.  403; 

365;  Cralt  v.  Ry.  Co.,  166  111.  5S0.  Cloud    v.    Greasley.    12.'')    111.  313; 

aMken    V.    Lloyd,    28    111.    331;  Craft  v.  Ry.  Co.,   166  111.  580. 
imiihinson   v.   I/oire,   100   111.   11. 
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section  iii. 
security  for  costs. 
When  required. — The  statute  provides, 

"That  in  all  actions  in  any  court  of  record  on  official  bonds  for  the 
use  of  any  person,  actions  on  the  bonds  of  executors,  administrators  or 
guardians,  qui  tarn  actions,  actions  on  a  penal  statute  and  in  all  cases 
in  law  or  equity,  where  the  plaintiff,  or  person  for  whose  use  an  action 
is  to  be  commenced,  shall  not  be  a  resident  of  this  State,  the  plaintiff  or 
person  for  whose  use  the  action  is  to  be  commenced,  shall,  before  he' 
institutes  such  suit,  file  or  cause  to  be  filed,  with  the  clerk  of  the  court 
in  which  the  action  Is  to  be  commenced,  security  for  costs."n 

The  statute  applies  to  any  species  of  action  at  law  or 
in  equity/-  and  to  a  writ  of  error  sued  out  of  the  supreme 
or  appellate  court  ;*^  but  if  an  action  is  brought  by  a  non- 
resident for  the  use  of  a  resident/*  or  by  two  plaintiffs, 
one  of  whom  is  a  resident  and  solvent/^  no  security  for 
costs  is  required.  The  fact  that  a  plaintiff  is  a  non- 
resident and  gave  no  bond  for  costs  does  not  affect  the 
validity  of  a  judgment  in  his  favor.'*' 

Non-resident  guardians. — Tn  all  suits  and  petitions  by 
non-resident  guardians  they  shall  give  a  bond  for  costs, 
as  in  cases  of  other  non-residents. *'' 

Suits  by  minors  by  next  friend. — By  section  18  of  cliap- 
ter  64,  entitled  "Uuanlian  and  Ward,"i**  it  is  provided 
that  suits  may  be  comnicneed  by  any  minor  by  his  next 
friend,  on  such  next  friend  entering  into  bond  for  costs, 
and  filing  the  same  in  the  court  where  such  action  may 
be  instituted. 

An  action  brought  by  the  next  friend  of  an  infant 
without  an  order  of  appointment  or  the  filing  of  a  bond 

11  Rev.  Stat.  (1913)  628;  2  J.  &  A.  liiplcy    v.    Morris,    2    Gilm.    381; 
An    Stat.   1667;    Randolph   v.   Em-  Hickman  v.  Haines,  5  Gilm.  20. 
ericfc,   13   111.   344;    Smith  v.   Kos-  ^*  Caton    v.    Harmon,    1    Scam. 
seter,  11  111.  119;  Adams  v.  Miller,  581;    Jenkins   v.   Pope,   93   III.   27. 
14   111.   71;    Whitehurst  v.   Coleen,  i^  Wood  v.  Ooss,  24  111.  626. 

53  111.  247;  Kolbe  v.  People,  85  111.  ^o  Palmer  v.  Riddle.  180  111.  461; 

336.  Plaff    V.    Exp.    Co..    251    111.    243. 

12  Casey  v.  Horton,  36  111.  234;  i?  Rev.  Stat.  (1913)  1347;  3  J. 
Farnsicorth  v.  Agnew.  27  111.  42;  &  A.  An.  Stat.  3294. 

Phelps  V.  Funkhouser,   40   111.   27.  is  Rev.  Stat.   (1913)   1342;   1  J.  4 

13  Roberts  v.   Fahs.   32   111.   474;       A.  An.  Stat.  3280. 
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for  costs,  will  not  bo  dismissed  if  such  boud  1 

when  so  ordered  by  the  court.     The  giving  of  the  bond 

for  costs  is  not  a  jurisdictional  matter.^^ 

Form  of  security  for  costs. — The  statute  requires  that 
the  security  to  bo  given  1)oforo  tho  commeneomont  of  the 
suit,  shall  be  substantially  in  the  following  form: 

No.  1. 
A.  B.  ^ 

vs.      I     (Title  of  Court.) 
C.  D.  J 

I  (B.  P.)  do  enter  myself  security  for  all  costs  which  may  accrue  in 
the  above  cause. 

Dated  this day  of ,  A.  D.  19—. 

(Signed)         E.  F.-» 

Surety — Approval  and  effect  of  bond. — Such  instru- 
ment is  required  to  be  signed  by  some  responsible  per- 
son, a  resident  of  this  State,  to  be  ajiiiroved  by  the  clerk, 
and  binds  such  person  to  ]iay  all  costs  which  may  accrue 
in  such  action,  either  to  the  opposite  party,  or  to  any  of 
the  officers  of  the  court  in  which  the  action  is  commenced, 
or  to  which  it  may  be  removed  by  change  of  venue  or 
appeal. ^^  A  l)ond  for  costs  covers  all  costs  without  ref- 
erence to  the  person  to  whom  they  may  accrue.--  It  was 
held  under  a  former  statute,  that  the  security  is  not 
bound  for  costs  made  against  his  principal  in  the  Su- 
preme Court  on  appeal.-^ 

Dismissal  for  want  of  security  for  costs. — If  a  suit  is 
comnu'iiccil  witlioiit  filing  such  security,  the  court  on 
motion  will  dismiss  the  suit  at  the  cost  of  tlio  attorney 
of  tho  plaintiff,  unless  such  security  shall  bo  filed  wiijiin 
such  time  as  shall  Ijo  allowed  by  the  court,  and  wh(>n 
so  fiU'd,  it  will  relate  back  to  the  commeneomont  of  the 
suit;  and  the  right  to  require  security  for  costs  will  not 
be  waived  by  any  i)leading  or  other  proceeding  in  the 

io  Railroad   Co.  v.   Latimer.   128  21  Rev.  Stat.    (Ifll.'?)   G2S;   2  J.  & 

111.   1C3;    Coal   Co.  v.   Qruber,   188      A.  An.  Stat.  IC.tuS. 
111.584.  ■^■■'Whiteliir.'it    v.    Coleen,    53    111. 

=11  Rev.  Sta(.    (1913)   628;   2  J.  &      247. 
A.  An.  Stat.  ]«(J7.  '^^  Clark   v.   Qiinrkeiiho.is,   28    111. 

112. 
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cause  ;-^  but  a  lat'k  of  a  IjoikI  for  costs  can  not  he  objected 
to  for  the  first  time  in  the  supreme  or  appellate  court.^'' 

Motion  to  dismiss  for  want  of  security  for  costs. — To 

support  a  motion  to  dismiss  a  suit  for  want  of  security 
for  costs,  on  tlie  jiTound  that  the  plaintilf  was  a  non- 
resident, the  defendant  must  file  an  affidavit,  sufficient 
to  ncR'ative  tlie  fact  tliat  the  plaintiff,  or  person  for 
whose  use  the  suit  is  brought,  was  a  resident  at  the  time 
of  the  commencement  of  the  suit.^" 

Rule  to  file  security. — Upon  a  motion  to  dismiss  a  suit 
for  want  of  security  for  costs,  if  the  plaintiff  is  shown 
to  have  been  a  non-resident  at  the  time  of  the  commence- 
ment of  the  suit,  the  court  will  enter  a  rule  on  the  plain- 
tiff to  file  security  within  such  time  as  may  be  fixed  by 
the  court.  The  suit  should  not  be  dismissed  without  giv- 
ing such  time.-^ 

Cross-motion. — On  a  motion  to  dismiss  for  want  of 
security  for  costs,  the  better  practice  is  for  the  plaintiff 
to  file  a  cross-motion  for  leave  to  supply  such  security 
and  it  will  be  granted. 

Objections  to  security. — Where  the  security  to  a  bond 
for  costs  is  objected  to,  it  is  incumbent  on  the  jiarty  pre- 
senting it  to  satisfy  the  court,  by  competent  proof,  that 
it  is  sufficient.^* 

After  action  brought. — In  regard  to  security  for  costs 
after  action  brought,  the  statute  provides  that, 

"If  at  any  time  after  the  commencement  of  any  suit  by  a  resident  of 
this  State,  he  shall  become  non-resident,  or  if  in  any  case  the  court 
shall  be  satisfied  that  any  plaintiff  is  unable  to  pay  the  costs  of  suit, 
or  that  he  is  so  unsettled  as  to  endanger  the  officers  of  the  court, 
with  respect  to  their  legal  demands,  it  shall  be  the  duty  of  the  court, 
on   motion   of  the  defendant  or   any   officer   of   the   court,   to   rule   the 

2<Rev.    Stat.    (1913)    62S;    2    J.  206;   O'Connell  v.  Rea.  r,l  lU.  SOU; 

&   A.   An     Stat.   1669;    Courson   v.  Johnson    v.    Huber,    134    111.    511; 

Browning.    78    111.    208;    Kimbark  McCune  v.   Steel  Co.,   87   III.   App. 

V.  Blundin.  6  Brad.  .539.  162. 

2!:  Meyer    v.     Wiltshire,    92     111.  ="  Lee  v.   Waller,    13    Brad.   403; 

395;  Hippach  v.  Bank.  69  111.  App.  Plan  v.  Ex  Co.,  251  111.  243. 

32.  -"  Buckmaster     v.     Beames,      3 

=«  Leadbeater    v.    Roth,    25    111.  Gilm.  97. 
587;   Buckland  v.  Goddard,  36  III. 
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plaintiff,  on  or  before  a  day  in  such  rule  named,  to  give  security 
for  the  payment  of  costs  in  such  suit;  if  such  plaintiff  shall  neglect 
or  refuse,  on  or  before  the  day  in  such  rule  named,  to  file  an  instru- 
ment of  writing  of  some  responsible  person,  being  a  resident  of  this 
State,  whereby  he  shall  bind  himself  to  pay  all  costs  which  have 
accrued  or  may  accrue  in  such  action,  the  court  shall,  on  motion, 
dismiss  the  suit,  proinded,  that  the  defendant  or  officer  making  such 
motion  shall  file  therewith  his  affidavit  or  the  affidavit  of  some  credible 
person,  stating  that  he  has  reason  to  believe,  and  does  believe,  that  in 
case  such  suit  is  prosecuted  to  a  conclusion,  a  judgment  will  be  ren- 
dered against  such  plaintiff  for  such  costs."-" 

The  motion  for  a  rule  on  tlio  jilaintiff  to  give  security 
for  costs  is  u.sually  based  upon  the  affidavit  of  the  de- 
fendant, or  the  officer  or  person  at  whose  instance  the 
application  is  made,  setting  fortli  the  ground  upon 
which  the  rule  is  asked.  Such  affidavit  may  be  as  fol- 
lows: 

No.  2.     Affidavit  for  rule  to  give  security  for  costs. 

In  the Court. 

C.  D.    ■^ 

ats.         yAssumpsit. 

A.  B.  I  C.  D.,  the  above  named  defendant,  makes  oath  and  says, 
that  A.  B.,  the  complainant  above  named,  is  unable  to  pay  the  costs  of 
this  suit  (or  state  any  other  ground  mentioned  in  the  statute);  affiant 
further  states  that  he  has  reason  to  believe,  and  does  believe,  that  in 
case  said  cause  is  prosecuted  to  a  conclusion,  a  decree  will  bo  rendered 
against  the  complainant  for  such  costs. 

C.  D.    . 

Subscribed  and  sworn,  etc. 

The  plaintiff  may  file  a  counter  affidavit,  denying  the 
insolvency,  or  other  matter;  and  in  that  case,  it  seems, 
the  rule  will  be  discharged.-'"  Sucli  motions  are  ad- 
dressed to  the  discretion  of  the  court,  and  its  decisions 
thereon  can  not  in  general  be  assigned  for  error;-''  but 
if  the  afiidavit  in  support  of  tlie  motion  is  insufficient, 
the  court  has  no  power  under  the  statute  to  grant  the 

=oRev.    Stat.    (1913)    f.28;    2    .1.  019;    Grsford   v.    Critzer,    2    Gilm. 

&  A.  An.  Stat.  1670.  698;  Clement  v.  Broum,  30  III.  43 

^"  Hamilinn     v.     Dunn.    22     111.  Railroad  Co.  v.  Sotith,  43  111.  176 

259;   Papineau  v.  Bclgards,  81  111.  O'Connell    v.    Rca.    51     111.    306 

61.  Tracy  v.  Bihle,  181   111.  331. 

81  Selby  V.  Hutchinson,  4  Gilm. 
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rulo,  and  if  it  doos  so,  its  decisions  may  ho  reviewed  in 
an  appellate"  coui-j.''-  Motions  of  tliis  kind,  hcin^'  dila- 
tory, arc  not  I'cj^ardcd  very  I'avoi'ahly  liy  the  courts,  and 
slight  evidence  has  usually  l)(>eii  held  sunieient  to  dis- 
charge the  rule.^'' 

Upon  a  motion  for  a  rule  upon  the  plaintiff  to  file 
additional  security  for  costs,  an  affidavit  is  insufficient 
which  only  avers  the  insolvency  of  the  plaintiff  and  his 
surety.  It  should  show,  in  addition,  that  the  circum- 
stances of  the  principal  or  surety  have  changed  since  the 
approval  of  th(>  form(»r  security. ^^ 

On  an  appeal  hj-  the  defendant  from  a  judgment  of  a 
justice  of  the  peace,  an  appellate  coui-t  will  not  grant  a 
rule  on  the  plaintiff  to  give  security  for  costs. ^•''  After 
the  cause  has  been  called  for  trial,  a  motion  for  a  rule 
to  give  security  for  costs  comes  too  late,  even  though  the 
affidavit  sets  forth  that  the  affiant  has  just  learned  that 
the  ]ilaintiff  is  insolvent,^"  hut  the  right  is  not  waived  by 
pleading  to  the  action.''^ 

Where  an  action  is  brought  in  the  name  of  one  person 
for  the  use  of  another,  and  the  defendant  moves  for  a 
rule  to  give  security  for  costs,  it  is  not  sufficient  for  the 
affidavit  to  show  the  insolvency  or  non-residence  of  the 
nominal  ])laintiff,  hut  it  must  also  show  that  the  bene- 
ficial plaintiff  is  insolvent  or  non-resident.^** 

Lack  of  bond  for  costs  can  not  be  raised  for  first  time 
on  appeal. ■■"' 

Overruling  a  motion  for  security  for  costs  based  upon 
an  affidavit  of  plaintiff's  non-residence  is  proper,  as  a 
matter  of  course,  where  plaintiff  files  a  counter-affidavit 

32  Ban  V.  Bruce,  27  111.  332;  Tra-  v.  Wilson.  38  111.  App.  97. 
gue  V.   Wells.   Breese,   297;    Hock-         s«  Railroad  Co.  v.   South.  43   111. 

ford    V.    Russell,    9    Bradw.    229;  176;    Edwards   v.   Helm,    4    Scam. 

Twining   v.   Martin,   65   111.    157.  142;    Erasure  v.  Zivimerly.  25   111. 

S3  Hippach  V.  Bank,  69  111.  App.  202;    Caton   v.    Harmon.    1    Scam. 

32;  Twining  v.  Martin,  65  111.  157;  581;  People  v.  Cloud.  50  111.  439. 
R.  Co.  V.  A'eefc,  185  111.  400;   Wilk-  37  Kimbark    v.    Blundin.    6   App. 

inson  v.  Cox.  228  111.  306.  539. 

Si  Ball  V.  Bruce,  27   III.  332.  3s  O' Conn  ell  v.   Rea.   51    III.   306. 

3:- Teague  v.  Wells.  Breese,  297;  sa  Meyer    v.     Wiltshire,     92     111. 

Campbell    v.    Giblin,    19    111.    54;  395;   Berkowitz  v.  Lester,  121  111. 

Adams  v.  Miller,  12  111.  27;   Kerr  99. 
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of  residence  in  this  State  and  there  is  no  further  showing 
as  to  the  matter  at  that  time,  although  it  subsequently 
appears,  from  plaintiff's  cross-examination  on  the  trial, 
that  he  was  not  a  bona  fide  resident  of  the  State  but  the 
court  was  not  asked  to  change  its  ruling  on  such  motion. ^'^ 
If  security  for  costs  is  given  after  action  is  brought, 
the  form  of  the  instrument  may  be  as  follows : 

No.  3.     Security  for  costs. 

In  the Court. 

A.  B.    -^ 

vs.  yAssutnpsit. 
C.  D.  J  1  hereby  enter  myself  security  for  costs  in  this  cause, 
and  acknowledge  myself  bound  to  pay,  or  cause  to  be  paid,  all  costs 
which  have  accrued,  or  may  accrue,  in  this  action,  either  to  the  oppo- 
site party  or  to  any  of  the  officers  of  this  court,  in  pursuance  of  the 
laws  of  this  State. 

Dated  this day  of ,  19 — . 

E.  F. 

Plaintiff  a  poor  person. — The  statute  provides  as  fol- 
lows: 

"If  any  court  shall,  before  or  after  the  commencement  of  any  suit, 
be  satisfied  that  the  plaintiff  is  a  poor  person,  and  unable  to  prosecute 
his  suit,  and  pay  the  costs  and  expenses  thereof,  the  court  may,  in  its 
discretion,  permit  him  to  commence  and  prosecute  his  action  as  a  poor 
person;  and  thereupon  such  person  shall  have  all  the  necessary  writs, 
processes  and  proceedings,  as  in  other  cases,  without  fee  or  charge. 
The  court  may  assign  to  such  person  counsel,  who,  as  well  as  all  other 
officers  of  the  court,  shall  perform  their  duties  in  such  suit  without 
any  fees,  charge  or  reward;  if  judgment  be  entered  for  the  plaintiff, 
there  shall  be  judgment  for  his  costs,  which  costs  shall  be  collected 
for  the  use  of  the  said  officers."-!! 

This  section  is  broad  enough  in  its  terms  to  include  all 
resident  plaintiffs,  whether  tliey  lie  adults  or  minors, 
who  are  poor  pca'sons,  and  wiio  arc  unable  to  jirosccute 
their  suits  and  i)ay  costs  and  expenses. ^- 

It  is  not  necessary  that  they  should  be  paupers.''* 
A  rule  of  court  as  to  right  to  i)ro,'<ecute  as  a  poor 
person,  not  in  accordance  with  the  slntulc  is  invalid." 

i<| /I'y.  Co.  V.  riiniiiU.  22G  111.  SS.  llC;    Coal   Vo.   v.    amber.    1SS    III. 

•<i  Rev.  Stat.   (191;!)    029;    2  .1.  &  ■'■■<  I'tuiilc    v.    ('hi/traii.1.    22S    111. 

A.  An.  Slat.   1C72.  I'.M. 

<-■  K.    H.    Co.    V.    Lane.    \?A)    111.  i' llii<l. 
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Upon  motion  to  dismiss  a  suit  Ity  iiii  infant  upon  llic 
jjfronnd  that  no  1)ond  for  eosts  has  boon  filed,  the  eourt 
may  allow  a  cross-motion  for  leave  to  in'oseeute  as  a 
l)oor  person,  upon  satisfactory  proof  that  l)()th  the  infant 
and  his  next  friend  are  insolvcmt.''^ 

AUowinsi:  the  plaintiff  to  sue  as  a  poor  person,  or 
requiring  security  for  costs,  is  discretionary  with  tiic 
trial  court.'"'  This  discretion,  however,  is  not  arbitrary, 
and  an  abuse  of  it  may  be  corrected  on  appeal. ^^ 

Affidavit  of  poor  person. — The  statute  also  provides 
that 

"If  prior  to  the  convening  of  any  term  of  any  court  of  record,  a  per- 
son desiring  to  commence  suit  in  su<  h  court  shall  file  with  the  Clerk 
therof  an  affidavit,  stating  that  he  is  a  poor  person  and  unable  to  pay 
costs,  and  that  his  cause  of  action  is  meritorious,  such  Clerk  shall 
Issue  and  the  Sheriff  shall  serve  all  necessary  process  without  requir- 
ing costs  Provided,  if  judgment  shall  be  rendered  against  such  plain- 
tiff;  it  shall  be  for  costs,  unless  the  court  shall  otherwise  order."-i8 

Section  14  of  Chapter  53  entitled  "Fees  and  Sala- 
ries," in  part,  provides  that 

"Any  person  desiring  to  bring  a  suit  or  to  file  papers  upon  an  appeal 
or  certiorari  or  change  of  venue,  as  a  poor  person,  shall  first  file  a  mo- 
tion for  leave  to  do  so,  supported  by  an  affidavit  describing  in  detail 
all  property,  real  and  iiersonal,  which  he  owns.  Such  motion  shall  be 
heard  by  the  court  in  term  time  or  by  a  judge  thereof  in  vacation,  or  by 
a  master  in  chancery  if  no  judge  be  present  in  the  county,  and  the  pro- 
posed plaintiff  may  be  orally  examined  under  oath,  and  if  such  court, 
judge  or  master  finds  that  said  proposed  plaintiff  is  a  poor  person  and 
unable  to  prosecnte  such  suit  and  to  pay  the  costs  and  expenses  thereof, 
an  order  shall  be  entered  permitting  him  to  begin  and  prosecute  such 
suit  without  paying  in  advance  the  fee  herein  specified  therefor.  Such 
order  shall  be  subject  to  review  in  term  time  on  motion.  If  the  defend- 
ant shall  settle  or  compromise  such  suit,  or  pay  or  deliver  to  plaintiff 
or  his  counsel  any  money  or  valuable  thing  because  of  such  suit,  with- 
out causing  such  fee  to  be  paid  to  the  clerk  of  the  court,  the  court  may 
enter  an  order  that  the  defendant  pay  such  fee,  and  the  same  shall  be 
collected  from  the  defendant  upon  a  fee  bill  to  be  issued  by  the  clerk 
to  the  sheriff  therefor."-'^ 

A  motion  for  leave  to  prosecute  as  a  poor  person, 

"  Coal    Co.    V.    Oruber,    188    111.  ■••  Tracy  v.  Bible.  ISl  111.  331. 

584.  ■"*  Rev.  Stat.    (1913)   629;   3  J.  & 

*«  Clement  v.  Brown.  30  111.  43;  A.  An.  Stat.  3040. 

229;    Behrman   v.    Livingston,    83  *»  Rev,  Stat.  (1913)  1257;  3  J,  fi 

lU    App.   51.  A.  An.   Stat.   3040. 
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under  this  section,  should  be  supported  by  an  affidavit, 
which  may  be  as  follows : 

No.  4-     Affidavit  on  motion  for  leave  to  prosecute  as  a  poor  person. 

(Venue,  and  title  of  cause.) 

A.  B.,  the  above  named  complainant,  makes  oath  and  says  that  he  Is 
a  poor  person,  and  unable  to  prosecute  his  suit  in  this  behalf,  and  pay 
the  costs  and  expenses  thereof;  that  he  is,  etc.  (here  insert  description 
in  detail  of  all  property  owned  by  complainant  or  any  other  fact  show- 
ing his  inability  to  give  security  or  to  pay  costs);  that  he  has  reason 
to  believe,  and  does  believe  that  he  has  a  meritorious  cause  of  action 
and  that  he  will  recover  a  decree  (or  judgment)  against  the  defendant. 

A.  B. 

Subscribed  and  sworn  to,  etc. 

An  affidavit  tliat  "complainant  is  a  poor  person  and 
unable  to  give  security  for  costs  and  that  lie  has  no 
property  exempt  from  execution,"  is  insufficient.'^" 

Counter-affidavits  are  permissible  upon  a  motion  for 
leave  to  prosecute  as  a  poor  person.^* 

60  Tracy  v.  Bible,  181  111.  331.  si  Behrman     v.     Livingston,     83 

111.   App.    51. 
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SECTION  I. 
DIVISION  OF  BILLS. 

Bills  in  chancery  are  divided  into  those  which  are 
original,  and  those  which  are  not  original.  If  tliey  relate 
to  matters  which  have  not  previously  been  brought 
before  the  court,  they  are  termed  original  bills,  such  as 
form  the  greater  part  of  the  business  of  a  court  of  chan- 
cery. Bills  not  original  are  those  which  relate  to  some 
matter  already  litigated  in  the  court  by  the  same  parties, 
and  which  are  either  an  addition  to,  or  a  continuance  of, 
an  original  bill,  or  both.^  There  is  another  class  of  bills, 
which  is  of  a  mixed  nature,  and  sometimes  partakes  of 
the  character  of  both  of  the  others.    Thus,  for  example, 

1  story's  Eq.  PI.  5  16;  1  Barb.  Ch.  Pr.  34;  Mitf.  Eq.  Pl.  23;  Coop.  Eq. 
PI.  43;   Barton's  Suit  in  Eq.  41. 
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bills  brono-lit  for  the  purpose  of  eross-litiiriition,  or  of 
pontrovertiiift'.  or  suspendinfi,  or  roversinc:  some  decree 
or  order  of  the  court,  or  of  obtaining  the  benefit  of  a 
former  decree,  or  of  carryins:  it  into  execution,  are  not 
considered  as  strictly  a  continuance  of  the  former  bill, 
but  in  the  nature  of  original  bills.'  And  if  these  bills 
require  new  facts  to  be  stated,  or  new  parties  to  be 
l)rought  before  the  court,  they  are  so  far  strictly  of  the 
nature  of  supplemental  bills. ^ 

Besides  the  different  divisions  of  bills  here  enumer- 
ated, original  bills  are  usually  divided  into:  frfit,  orig- 
inal bills  praying  relief;  and,  secondly,  original  bills  not 
praying  relief. 

Original  bills  praying  relief,  are  again  subdivided  into 
three  heads:  first,  original  bills,  praying  the  decree  of 
the  court  touching  some  right  claimed  by  the  person 
exhibiting  the  bill,  in  opposition  to  rights  claimed  by  the 
person  against  wliom  tlie  bill  is  exhbited;  second} y,  bills 
of  interpleader;  and,  thirdly,  certiorari  bills.* 

Original  bills  not  praying  relief  are  of  two  kinds: 
first,  liills  to  perpetuate  the  testimony  of  witnesses ;  and, 
secondly,  bills  of  discovery. 

Original  bills  ]n-aying  relief  are  those  most  usually 
filed,  and  they  will  be  more  fully  considered  than  those 
of  the  other  sort.  Bills  of  every  kind  will,  however, 
receive  consideration  under  pro^^er  heads. 


SECTION  II. 
CONSTITUENT  PARTS  OF  AN  ORIGINAL  BILL. 

The  ordiii.'ii-y  I'drm  and  stiiicfure  of  a  l)ill  in  equity, 
though  not  originally  prescribed  hy  any  positive  regula- 
tions, has  been  long  established  by  usage.  The  rules 
which  have  recently  been  promulgated  by  the  superior 
conifs  of  clijuicery  in  England,  and  by  the  Sui)r(Mne  Court 

2  2   story's   Kq.    PI.    §    16;    Coop.  "Story's  Eq.  PI.  §   18;    Dan.  Ch. 
Eci.  PI.  16.                                                    Pr.  3.'-,2. 

3  7b. 
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of  tlic  TTiiitod  States,^  Iiave  introduced  many  cliaMscs  in 
tlie  ancient  precedents,  and,  if  L'-eiiorally  followed,  will 
tend  to  rodnce  pleading'  and  i)racticc  in  equity  to  tiio 
simplicity  and  certainty  of  a  written  code ;"  and  prevent 
unnecessary  costs  and  expenses,  and  promote  brevity, 
succinctness,  and  directness  in  the  allegations  of  bills  and 
answers. 

It  was  formerly  supi)Osed  that  nine  distinct  jiarts  were 
necessary  to  every  bill  in  equity;  and  although  some  of 
these  are  now  admitted  to  be  useless,  it  will  be  conveni- 
ent in  analyzing  the  l)ill,  to  retain  the  ancient  divisions. 
Forms  of  the  constituent  parts  of  an  original  bill  will 
be  given  in  the  next  chapter. 

SECTION  III. 
I.     THE  ADDRESS. 

In  England,  the  bill  is  addressed  to  the  Lord  Chancel- 
lor, or  other  person  having,  for  the  time  being,  the  cus- 
tody of  the  great  seal.  In  the  United  States,  the  bill  is 
usually  addressed  to  the  judge  or  justices  of  the  court  in 
which  the  suit  is  brought,  by  their  proper  designation. 
This  address,  of  course,  contains  the  apj^roprite  and 
technical  description  of  the  court,  and  must  be  varied 
accordingly.'^  A  bill  is  defective,  which  is  not  addressed 
to  the  court  by  its  proper  and  legal  style.^ 

SECTION  IV. 
II.     THE  INTRODUCTION. 

The  introductory  part  should  contain  the  names  and 
description  of  the  persons  exhibiting  the  bill,  commonly 
called,  in  the  bill,  by  the  title  of  "your  orators  and  ora- 
trixes,"  according  to  their  sex;  or  simply  described  as 
the  "complainant,"  at  tlie  option  of  the  pleader.  The 
names   of  the  complainants,   and  their  places   of  resi- 

5  Rules  25-28  ot  the  Supreme  "Story's  Eq.  PI.  §  26;  Mitf.  Eq. 
Court   of   the   U.    S.,    promulgated      PI.  42;   Coop.  Eq.  PI.  9. 

Nov.  4,  1912.  »  Bow  v.  Britten,  2  Idaho  Terr. 

6  Barton's  Suit  in  Eq.  41.  33. 
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dence,  should  be  set  out  in  tlie  bill  with  so  much  certainty, 
that  the  court  and  adverse  part}'  may  know  where  to 
resort  to  com^jel  obedience  to  any  order,  rule  or  process 
of  the  court,  and  also  for  the  payment  of  costs." 

By  the  25th  rule  of  practice  for  the  courts  of  ecpiity 
of  the  United  States,  it  is  provided  that  it  shall  lie  suffi- 
cient that  a  bill  in  equity  shall  contain  in  addition  to 
the  usual  caption,  the  full  name,  when  known,  of  each 
plaintiff  and  defendant,  and  the  citizenship  and  resi- 
dence of  each  party,  and  that  if  any  party  be  under  any 
disability  that  fact  sluiU  be  stated.^" 

The  jurisdiction  of  the  United  States  court,  in  most 
cases,  depends  on  the  citizenship  of  the  parties;  tliere- 
fore,  such  citizenship  must  appear  in  the  face  of  the  bill ; 
otherwise  the  bill,  in  any  stage  of  the  proceedings,  may 
be  dismissed  on  motion ;^^  nor  is  it  sufficient  to  describe 
the  complainant  as  "citizen  or  resident."^-  The  want  of 
a  proper  averment,  in  respect  of  citizenship,  in  the 
Unitecl  States  courts,  may  be  taken  advantage  of  by  way 
of  demiirrer.^^ 

SECTION  V. 
III.     THE  PREMISES,  OR  STATING  PART. 

This  part  of  the  bill  will,  of  course,  vary  with  each  par- 
ticular cause  of  complaint.  It  contains  a  narrative  of  the 
facts  and  circumstances  of  the  complainant's  case,  and 
of  the  wrong  or  grievance  of  which  he  complains,  the 
names  of  the  persons  by  whom  committed,  and  against 
whom  he   seeks   redress.**     All   the  material   facts,   of 

"Lord  Red.  43;  Dan.  Ch.  Pr.  435,  and  cases  there  cited;  lUng- 
408;  Story's  Eq.  PI.  §  26;  Barton's  ham  v.  Cabot.  3  Dall.  3S2;  Jack- 
Suit  In  Eq.  42;  Smith's  Ch.  Pr.  son  v.  Ashton,  8  Pet.  148. 
82,  83;  Howr  v.  Harvey,  8  Paige  "i- Bingham  v.  Cabot,  3  Dall. 
Ch.  R.  73;  Gore  v.  Pettis.  4  Saund.  382;  Jackson  v.  Ashtoii.  S  I'ct. 
Ch.  403;  Vose  v.  PhiUirick,  3  148,  112. 
Stor.v,  335.  i-i  Story's  Eq.  PI.  S  49;   Wiiinipi- 

'"  See  Rules  of  Practice  in  U.  S.  seo;ire  Lake  Co.  v.  Woister,  9  Fos- 

Covirts  of  Equity,  post.  ter.  433. 

"  Howe  V.  Harvey,  S  Raise  Ch.  '<  Rarton's     Suit     in      lOq.     27; 

R.  73;  Dodge  v.  Perkins.  4  Mason,  Story's  Eq.  PI.  §  27;   Mitf.  Eq.  PI 
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which  the  oomplainant  proposes  to  offer  evidence,  must 
be  stated,  and,  as  a  s'oiioral  rule,  he  will  not  be  ixTinittcd 
to  offer,  or  require,  eviih'uce  of  any  such  fact  not  so 
stated. '•■'  The  facts,  as  stated  in  the  bill,  constitute  the 
only  iii-ound  of  relief.'*'  A  ^cfeneral  charge  or  statement, 
however,  of  the  matter  of  fact  is  suOicieiit;  and  it  is  not 
necessary  to  charge  minutely  all  the  circumstances  which 
may  conduce  to  prove  the  general  charge;  for  these  cir- 
cumstances are  j)roperly  matters  of  evidence,  which 
need  not  l)e  charged  in  order  to  let  them  in  as  proofs.*'' 
Tliis  i)art,  constituting  the  real  substance  of  the  bill, 
upon  which  tlie  court  is  called  to  act,  requires  great  skill 
and  judgment  to  frame  it  accurately;  and  if  it  has  not 
the  i)roper  legal  certainty,  the  defect,  as  we  shall  pres- 
ently see,  unless  removed,  may  become  fatal  in  every 
subsequent  stage  of  the  cause.** 

Certainty  required. — The  bill  must  have  a  reasonable 
certainty,  but  need  not  set  out  the  matter  with  that  decis- 
ive and  categorical  certainty  which  is  requisite  in  plead- 
ing at  common  law.*^  It  should,  however,  state  the  right, 
title,  or  claim  of  the  conqtlainant,  with  accuracy  and 
clearness;  and  it  should  in  like  manner  state  the  injury 


43;  Coop.  Eq.  PI.  9;  Equity 
Draftsman,  4,  note  c;  Archibald  v. 
Means.  5  Ired.  Eq.  R.  220;  Wright 
V.  Dame.  22  Pick.  55;  Lingan  v. 
Henderson.  1  Bland,  236;  Estep  v. 
Watkins.  Id.  4SG;  Oliver  v.  Pal- 
mer. 11  Gill  &  J.  426;  Hay  ward 
V.  Carroll.  4  Har.  &  J.  518. 

15  story's  Eq.  PI.  §  28;  Irnham 
V.  Child.  1  Bro.  Ch.  94;  Wilkes  v. 
Rogers.  6  Johns.  R.  565;  Gordon 
V.  Gordon.  3  Swanst  472;  Sidney 
V.  Sidney.  3  P.  Wms.  276;  Wat- 
kyns  V.  Watkyns,  2  Atl{.  96;  Pea- 
cock V.  Terry,  9  Georgia,  148. 

18  Skinner  v.  Bailey.  7  Conn. 
496;  Parker  v.  Carter.  4  Munf. 
273;  Coiiles  v.  Buchan/in.  3  Ired. 
Ch.  R.  374;  Miller  v.  Furse.  1 
Bailey  Ch.  R.  187;  United  States 
Bank  v.  Schultz,  3  Ham.  61;   Pin- 


son  V.  Williams.  23  Miss.  64; 
Brorkhausen  v.  Bochland.  137  111. 
547;  Reed  v.  Reed,  135  111.  482; 
Purdy  V.  Hall,  134  111.  298. 

1- Story's  Eq.  PI.  §  28;  Chicot 
V.  Legimse.  2  Ves.  317,  318; 
Wheeler  v.  Trotter,  3  Swanst.  177; 
Xesmith  v.  Calvert,  1  Wood  & 
Minn.  34;  Clarke  v.  Periam.  2 
Atk.  337. 

IS  Story's  Eq.  PI.  §  27;  Flint  v. 
Field.  2  Anst.  343;  Coop.  Eq.  PI. 
11;  White  v.  Yaw,  7  Vt.  R.  357; 
Harrison  v.  Kixon,  9  Pet.  483; 
Langdon  v.  Goddard,  2  Story,  267. 

iKl  Barb.  Ch.  Pr.  38;  3  Woodes. 
Lect.  55;  p.  370;  Cockrell  v.  Gur- 
ley,  26  Ala.  405;  Birley  v.  Staley. 
5  Gill.  &  J.  R.  432;  Tiernan  v. 
Poor.  1  Gill.  &  J.  R.  216;  Surget 
V.  Byers,  1  Hemp.  715. 
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or  grievance  complained  of,  and  the  relief  asked  of  the 
court.  The  other  material  facts  ought  to  be  plainly  yet 
succinctly  alleged,  and  with  all  necessary  and  convenient 
certainty  as  to  the  essential  circumstances  of  tune,  place, 
manner,  and  other  incidents. ^° 

Interest  of  parties. — The  bill  must  show  that  the  com- 
]dain;nit  has  an  interest  in  the  subject-matter  in  the 
suit;-^  a  mere  contingent  or  possible  interest,  or  proba- 
])ility  of  future  title,  is  insufficient.--  It  must  also  be 
shown  that  the  defendant  has  an  interest,  and  is  liable 
to  answer  to  the  complainant  therofor.^^  Parties  having 
conflicting  interests  in  the  subject  of  litigation  should 
not  he  joined  as  complainants  in  the  suit.-^ 

The  rule  has  long  been  established  that  in  equity  pro- 
ceedings the  plaintiff  must  show  an  actual  existing  inter- 
est in  the  subject  matter  of  the  suit  and  will  not  be  per- 
mitted to  bring  a  bill  for  ])art  of  a  matter,  only,  so  as  to 
expose  a  defendant  to  be  harassed  by  repeated  litigations 
concerning  the  same  thing;  that  the  bill  should  be  so 
framed  as  to  afford  ground  for  a  decision  on  the  whole 
matter  at  one  and  the  same  time,  and,  so  far  as  possible, 
prevent  future  litigation  concerning  it;  tliat  courts  of 
equity  discourage,  so  far  as  practicabh',  unreasonable 
litigation.-'^ 

One  of  the  favorite  objects  of  a  court  of  equity  is  to 
do  full  and  complete  justice  by  avoiding  multiplicity  of 
suits.-" 

While  an  objection  that  the  complainant  has  no  inter- 

20Mitf.    Eq.    PI.    41;    Coop.    Eq.  Ves.  Sr.  534. 

PI.  5;  Shepard  v.  Slicpard,  6  Conn.  -^  Grant  v.  Van  SchoonJiovcn,  9 

R.    376;     Egremont    v.    Coircn.    5  Paige  Cli.  R.  255. 

Beav.  620-623;  Qtiinn  v.  McMalion.  -^  1     Daniell's     Ch.     PI.     &     Pr. 

40  111.  App.  593.  — 6tli    Am.    ed.—    316,    330,    331; 

21  Mitf.  Eq.  PI.   156-7;    Smith   v.  Story's     Eq.     PI. — 10th     ed.— sec. 

HoUcnbeck,  46  111.  252;   Mansfield  2S7;     Mitford     &     Tyler's     PI.     & 

V.     lloaijUnd.    46     111.     359;     See  Pr.  in  Eq.  275;  Cooper's  PI.  *185; 

Smith  V.  JloUetibcck,  51  111.  223.  MeOovern    v.    McOovem,    2G8    111. 

2^  Rcid      V.      Yandcrhcydcn.      5  135. 

Conn.    719;    1    Barb.    Cli.    Pr.    39;  -a  Sprar    v.    CamphfU,    4    Scam. 

Soncty    V.    Price.    115     111.     023;  424;    McOovcrn  v.   McQovern,   268 

Qrcrn  v.  Grant,  143  111.  61.  III.    135. 

'i^  Att'y    Qcn.    v.     Whorwood,    1 
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est  in  the  suit  sliould  regularly  be  taken  by  demurrer  if 
tlie  dciVct  nppoars  on  the  face  of  tlie  bill  or  by  jilea  or 
answer  if  tlie  defect  does  not  so  a))pear,  yet  the  court 
itself  may  take  notice  of  such  want  of  interest  if  it 
apjicars  at  the  hcarin.n'.-^ 

The  statement  sliowiiii>'  the  rights  of  the  complainant, 
by  wliom  and  in  what  manner  he  is  injured,  or  in  what 
he  wants  the  assistance  of  the  court,  and  a  prayer  for 
relief  suitable  to  his  case,  and  for  that  purpose  that  the 
))rocess  of  the  court  may  issue  to  bring  the  defendants 
l)efore  it,  form  the  substance  and  essence  of  every  bill, 
and  must  not,  by  any  means,  be  omitted.-** 

The  complainant  is  not  bound  to  set  forth  his  adver- 
sary's rights  with  the  same  particularity  as  his  own. 
And  where  the  extent  and  character  of  those  rights  are 
more  particularly  within  the  knowledge  of  the  adverse 
party  a  precise  allegation  is  not  necessary,  and  it  is 
suflHcieiit  to  allege  generally  that  the  defendant  has,  or 
claims  to  have,  some  rights  relative  to  the  subject-matter 
of  the  controversy,  leaving  him  to  disclose  in  his  answer 
the  nature  and  extent  of  them.-^  Or  the  comi)lainaiit 
may  antici])ate  a  defense,  and  allege  any  matter  neces- 
sary to  explain  or  avoid  it;  or  omitting  to  do  so,  on  the 
coming  in  of  the  answer  he  may  introduce  the  new  matter 
into  the  case  by  an  amendment  to  the  bill.-'"' 

The  material  allegations  of  the  bill  must  be  clearly 
and  positively  averred  ;^^  and  not  by  way  of  recital. 
And  a  party  can  not  have  relief  upon  a  case  not  stated 
in  his  bill.^^ 

^T  McOovern    v.    McGovcrn,    2CS  Antwerp  v.  Hulhurd,  S  Blatchf.  U. 

III.  135;   'Solan  v.  Barnes,  268  III.  S.   C.   C.   282. 
515.  =>"  White  v.  Morrison.  11  111.  361; 

=s  1    Barb.    Ch.    Pr.    39;    1    Dan.  Harding  v.  Durand.  138  III.  515. 
412;    see   Elder    v.   Jones.    85    111.  '■''^  Primmer    v.    Patten,    32     111. 

384;   Smith  v.  Brittenham.  109  111.  528;     Story's    Eq.    PI.    Sec.     257; 

540;   Wolverton  v.  Taylor,  157  111.  Helm  v.   Cantrell.  59   III.   524. 
485;    Press    v.    Woodley,    160    III.  s2  Page  v.   Greeley.   75   111.   400; 

433.  Morton  v.  Smith.  86  111.  117;   Pin- 

^9  Morgan  v.  Smith.  11   111.  194;  neo    v.    Ooodspeed,    104     111.    184; 

Barring   v.   Sash,   1   Ves.   &   B.   R.  Morrison    v.    Smith,    130    111.    304; 

551;   1  Barb.  Ch.  Pr.  40;   Aiken  v.  Angela  v.  Angelo,  14G  111.  629. 
Ballard,    Rice    Ch.    13;     see    Van 
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Tlip  pleadiiiirs  should  consist  of  notliing  but  a  cloar 
stateineut  of  facts.  All  matters  of  inference  or  ar.nu- 
ment  are  impertinent,  and  will  be  expunged,  and  usually 
with  costs.-''^  Whatever  is  intended  to  be  proved  should 
be  alleged,  otherwise  evidence  can  not  be  received  of  the 
facts,^*  and  the  facts  ought  to  be  so  fully  and  particu- 
layly  stated  that  the  chancellor  can  see,  from  the  face  of 
the  bill,  whether  or  not  he  has  jurisdiction,  and  suppos- 
ing the  same  to  be  true,  tell  precisely  what  decree  to 
render.^^  And  if  a  bill,  as  presented,  does  not  exhi])it 
a  case  for  the  interference  of  a  court  of  equity,  it  may 
be  dismissed  or  demurred  to  for  want  of  equity,^®  but  it 
will  not  be  dismissed  for  that  cause,  unless  it  is  radically 
such,  so  that  no  discovery  or  proof  can  make  it  a  proper 
subject  of  equitable  jurisdiction.^'^  If  it  shows  grounds 
for  relief,  but  states  them  imperfectly,  it  may  be  aided 
by  the  proofs  or  admissions,^'*  but  if  the  facts  are  so 
imperfectly  stated  that  the  court  can  not  decide  upon  the 
merits  from  the  facts  alleged  the  bill  will  be  dismissed. •■'■' 
A  bill  must,  at  the  final  hearing,  show  that  the  matter 
of  it  is  within  the  jurisdiction  of  a  court  of  chancei'v.'" 

The  material  facts  relied  upon  for  relief  must  be  so 
distinctly  alleged  in  the  bill,  that  the  defendants  can 
readily  ])iit  them  in  issue,  or  the  relief  can  not  be  granted 
though  the  facts  be  ])roved;^'  and  no  admission  in   an 

33  Hood  V.  Inman,  4  Johns.  Ch.  s?  LeRoy  v.  Vrciler.  1  .Johns.  Ch. 

Rep.   437;    Chalmers   v.   Chalmers,  R.    417;     Holman    v.    Holman.    3 

4  Gill  &  J.  420;    Sheldon  v.  Rob-  Desau.   210;    Wright   v.   Davie,   22 

bins,  2  Root,  190.  Pick.  55. 

3<  Hayuard  v.  Carroll,  4  Har.  &  38  Edwards  v.  Massey.  1  Hawks, 

J.  518;   Parker  v.  Carter,  4  Munf.  359;   Fisher  v.  Utone,  3  Scam.  68. 

273;  //orfains  V.  W/ii/c,  2  Ired.  Ch.  s^  Fowler    v.     Sanders,    4     Call. 

R.  575;   Crorket  v.  Lee,  7  Wheat.  361;    Whittaker   v.    Depraffenreid, 

522;    Story's  Eq.   PI.   S   28.   257.  6  Ala.   303;    White  v.  Lewis,   2   A. 

sa  Pennehaker   v.    Wathan.    2    A.  K.  Marsli,  123;   Clark  v.  Hell,  2  B. 

K.  Marsh.  315;   Dunham  v.  Eaton,  Monroe,  1. 

etc.,  R.  R.  Co.,  1  Bond,  492.  ■>"  Estej)    v.    Watkins,    1    Bland, 

'^o  Reed    v.    Johnson,    24    Maine,  486;    Tovnshmd  v.   Duncan,  2  Id. 

322;    Morel   v.   Houston,   Charl.   R.  45;    Herbert   v.   Ilobbs.   3   Stewart, 

M.    284;    Winkler    v.    Winkler,    40  9;  Moore  v.  Dail,  Id.  155;  McGrew 

111.    179;    Sheldon  v.   Harding,    44  v.    Tombeckbee    Bank,    5    Porter, 

111.    68;    Vieley    v.    Thompson,    44  547;  Meyer  v.  Pfeiffer,  50  111.  485. 

111.  9;   Brucn  v.  Jiruen,  43  III.  408;  ■"  Harding  v.  Handy,  11   Wlieat. 

IHehards  v.  Ry.  Co.,  124  III.  516.  IT.    S.    103;    Skinn(r    v.    Bailey,    7 
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answer  to  n  liill  cnii,  under  ;uiy  ciroiunstances,  lay  the 
foundation  for  relief  under  any  speeilic  lioad  of  ecpiify, 
unless  it  bo  substantially  sot  forth  in  tlio  bill.'-  A  party 
can  not  make  one  case  by  his  bill  and  another  by  his 
proofs.**  And  a  defect  in  the  eharf^in.si:  part  of  a  l)ill  can 
not  be  sni)i)lied  by  a  subsequent  interro,sfatoi-y ;  and  the 
interrogatories  are  to  be  construed  by  the  charginji:  P'H't 
of  the  bill  ;■•*  nor  can  defects  in  the  chargin<>;  part  be  sup- 
plied by  any  subsequent  proceedings  in  the  casC"* 

Where  the  facts  stated  in  the  bill  are  disproved,  or  are 
defectively  stated,  relief  may  be  granted  in  some  in- 
stances upon  the  facts  stated  in  the  answer.*" 

"W'lu're  a  party  comes  into  equity  to  open  a  settled 
account  on  the  ground  of  error,  the  bill  must  contain  a 
precise  specification  of  the  errors,  otherwise  the  com- 
plainant will  not  be  allowed  to  prove  them  at  the  hear- 
ing, even  though  the  settlement  of  the  account  is  ex- 
pressed to  be  "errors  excepted,"  which  is  the  usual  form 
of  settling  accounts.''^ 

Where  a  jiarty  has  an  adequate  I'emedy  at  law,  a  court 
of  equity  will  not  interfere;**  except  in  cases  of  fraud. 
Fraud  is  a  matter  of  chancery  jurisdiction,  and  that 
court  would  not  lose  it  merely  by  the  statute  conferring 
a  similar  jurisdiction  upon  courts  of  law.*'' 

Conn.  496;   Wiggin  v.  Mayor,  etc.,  45;  West  v.  Hall,  3  Har.  &  J.  221; 

9  Paige  Ch.  R.  16;   Gihson  v.  Car-  Edwards  v.  Massey,  1  Hawks,  359. 

son.   3   Ala.    421;    Knox   v.    Smith.  ^^  Dratlry   v.    Murphy.    3    A.    K. 

4    How.    298;    Eidd   v.    Manley.    6  Marsh.   474;    Maury   v.   Lewis.   10 

Cush.  156;  Lundahl  v.  Hansen,  46  Yerger,  115. 

111.  App.  424.  ^''  Mebane  v.  Mebane.  1  Ired.  Eq. 

i^  Jackson    v.    Ashton.    11    Pet.  R.   403;    Baker  v.  Biddle,   1  Bald. 

229;    Thomas   v.    Warner.    15    Vt.  394. 

110;  Story's  Eq.  PI.  §  28,  257,  263;  *^  Puterhaugh  v.   Elliott.  22   HI. 

Crocker    v.    Lee,    7    Wheat.    522;  157;     Coughron    v.    Swilt.    18    HI. 

Maury  v.  hems.  10  Yerger,   115;  414;    City  v.   Kidder.   26   111.   351; 

Holman  v.  Gill.  107  111.  467.  School,  etc..  v.  Miller,  54  111.  338; 

*3  Rice  V.  McJohn.  244   111.   264;  Winkler   v.    Winkler.    40   111.    179; 

Ry.   Co.    V.   Ry.   Co..   245    111.    155;  Ohling  v.  Luitjens,  32  111.  23;   Tay- 

Burr  V.  Beckle.r.  264  III.  230.  lor  v.  Turner.  87  111.  296;   Gore  v. 

**  Mechanic's    Bank    v.    Levy.    3  Kramer.     117     111.     176;     Gage    v. 

Paige  Ch.  606;   Cowles  v.  Buchan-  Mayer,    117    HI.    632;     County    v. 

an,    3    Ired.    Ch.    374.  Davis,  143  111.  151;  Detroit  v.  Led- 

IS  Lingan  v.  Henderson,  1  Bland.  widge.  162  111.  305. 

236;    Townshend  v.  Duncan,  2  Id.  *«  Babcock  v.  McCamant,  53  111. 
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It  is  necessary  to  the  defense  of  remedy  at  law  that 
the  remed}'  sliall  be  as  clear,  efficient,  complete  and 
effectnal  as  the  remedy  in  equity.^" 

A  failure  by  the  defendant  to  raise  the  objection  that 
the  remedy  sought  by  the  bill  lieloiigs  properly  to  the 
domain  of  the  law  courts  is  a  waiver  of  the  objection 
and  the  rule  is  applicable  to  a  complainant  in  the  suit 
as  well  as  to  a  defendant/'^ 

A  complainant  must  allege  in  his  bill,  that  he  has  done, 
or  offered  to  do,  or  is  ready  to  perform,  everything 
necessary  to  entitle  him  to  the  I'elief  he  seeks,  or  a  suffi- 
cient excuse  for  its  non-performance/'-.  It  is  a  maxim 
of  equity,  of  universal  application,  that  he  who  seeks 
equity  must  do  equity.^* 

Where  the  facts  are  charged  in  the  bill  to  be,  or  must, 
from  the  necessity  of  the  case,  be,  witliin  the  knowledge 
of  the  defendant  only,  a  precise  allegation  is  not  neces- 
sary.^* 

A  bill  may  be  framed  with  a  double  aspect,  so  that, 
if  one  ground  fail,  the  complainant  may  rely  upon  an- 
other, which  may  be  inconsistent  with  the  former. •'*''* 

"Where  relief  is  sought  on  the  ground  of  fraud  or 
usury,  tlie  charges  should  not  be  general,  but  the  facts 
and  circumstances  upon  which  the  charge  is  founded 
should  be  fully  and  specifically  stated.''"'    If  an  allegation 

214;       Beaugenon      v.      Turcotte,  by  v.  Bean.  44  Mo.  379;    Winsloio 

Breese,    126;    Armstrong    v.    Cald-  v.  Noble.  101  III.  194. 

well.  2  Scam.  41.S;   Wcirich  v.  De-  ^*  Aiken    v.    Ballard.    Rice    Ch. 

Zoya.  2  Gilm.  385;   Seott  v.  Whit-  13;   Morgan  v.   Smith.  11  111.   194. 

low,    20    111.    310;    Glaatenhury   v.  ''S  Varick  v.  Smith.  5  Paige  Ch. 

McDonald,  44  Vt.  450;  Freeman  v.  R.   137;    Murphy  v.  Clark.  1   S.  & 

Keagan,  26  Ark.  373.  M.  221;  Bainrs  v.  McOer,  Id.  208; 

50  People   V.    Bordeaux.    242    111.  Hart  v.  Mch'cen,  Walker's  Ch.  417. 

327;   Shays  v.  Norton,  48  111.  100;  ^«  Newell  v.  Bureau  Co.,  37   111. 

Morris  v.  Thomas.  17  111.  112.  25;^;  Elston  v.  Blanchard,  2  Scam. 

■•^Miller  v.  Rowan,  251   111.  344.  420;     Hovey    v.    Holcomh,    11    111. 

52  Oliver  v.  Palmer.  11  Gill  &  .1.  660;  MeConnel  v.  Gibson,  12  111. 
426;  Walburn  v.  Ingilby,  1  M.vlnc  12S;  Klein  v.  Hnrine,  47  III.  430; 
&  Keene,  61;  DeWolf  v.  Pratt,  42  Henry  Co.  v.  Winnebago  Drain 
111.  198;  Warren  v.  Richmond.  53  Co.,  52  111.  299;  Smith  v.  Britten- 
111.  52;  Board  of  Supervisors  v.  ham,  98  III.  188;  Roth  v.  Roth. 
Henneberry.   41    III.    170.  104    111.    35;    Goodwin   v.    Bishop, 

53  Bispham'a   Prin.   Kq-   43;    Cor-  145  111.  421;  Endsley  \.  Johns,  120 
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be  equivocal,  and  two  meanings  present  themselves,  the 
one  most  unt'avoi'atilc  to  the  i)loa(ler  will  be  adopted.^'' 

Exhibits. — Tf  a  bill  makes  an  instrument  a  part 
thereof,  without  setting-  forth  the  contents,  or  annexing 
a  copy,  it  is  bad  on  denuirrer.^^  The  exhibits  are  not  a 
part  of  the  bill,  ])ut  are  part  of  the  proof,  and  can  not 
aid  defective  statements  in  the  bill.^"  Copies  of  deeds, 
filed  with  the  bill  as  exhibits,  are  made,  in  legal  intend- 
ment, portions  thereof,  and  should  be  objected  to  before 
the  hearing,  if  at  all.""  And  where  the  execution  of  a 
deed  has  been  admitted,  in  the  answer,  and  a  copy  has 
been  filed,  as  an  exhibit,  it  can  not  be  objected  to  for 
the  first  time  at  the  trial."'  The  practice  of  allowing  oyer 
is  unknown  in  chancery."^  If  n  discrepancy  exists  be- 
tween the  body  of  the  bill  and  an  exhibit  thereto,  the 
exhibit  controls."^ 

The  bill  must  state  the  whole  subject,  and  not  too 
many  subjects. — The  bill  must  be  brought  for  the  whole 
subject  in  dispute.  The  court  will  not  permit  a  bill  to 
be  brought  for  a  part  of  a  matter  only,  so  as  to  expose 
a  defendant  to  be  harassed  by  repeated  litigations  con- 
cerning the  same  thing;"*  nor  for  one  of  two  claims  upon 
the  same  defendant."^ 

Multifariousness.^As  the  bill  should  not  omit  any- 
thing which  is  material  to  state,  it  is  equally  important 
that  it  should  not  run  into  the  opposite  defect,  and 
attempt  to  embrace  too  many  subjects;  it  being  a  rule  in 

in.  469;   Breunng  Co.  v.  Wolford,  N.  C.  Eq.  R.  446. 

179  111.  252.  «=  Hamilton  v.  Downer,  152   III. 

"  HaUigan  v.   R.  R.  Co..  15  111.  651. 

558;    Lemon  v.   Stevenson.   36   III.  ^^  Field  v.  Brokaw,  40  111.  App. 

49;   Vining  v.  Leeman.  45  111.  24G;  371;     Murphy    v.    Harris.    57    111. 

Happy    V.     Morton,    33    111.    398;  App.  351;  Dreyer  v.  Golily.  62  111. 

West  V.  Schnebly.  54  111..  523.  App.   347;    Dempster  v.   Lansingn, 

•.••i  Martin    v.    McBryde,    3    Ired.  244   111.  402;   Benneson  v.   Savage, 

Ch.  531.  130  III.  352;  Allen  v.  Woodruff,  96 

59  Caton   V.    Willis,    5    Ired.   Ch.  111.  11. 

335;   see  Benneson  v.  Savage,  130  64  Mitf.  Eq.  PI.  133;   1  Barb.  Ch. 

111.   352.  Pr.  40. 

«»  Surget  V.  Byers,  1  Hemp.  715.  e-' Purfoy  v.  Purfoy,  1  Vern.  29; 

«i  Green   v.    Campbell,   2    Jones'  1  Barb.  Ch.  Pr.  40. 
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equity  tliat  two  or  more  distinct  subjects  can  not  be 
included  in  tlie  same  suit.  The  offense  against  tliis  rule 
is  termed  multifariousness,  and  will  render  a  Ijill  liable 
to  demurrer.®^.  Where  the  objection  is  not  raised  by 
demurrer  the  court  may,  in  its  discretion,  allow  the 
objection  where  raised  by  answer,  but  the  defendant  can 
not  insist  upon  it."' 

After  demurrer  overruled  and  answer  filed  the  objec- 
tion is  regarded  as  waived.''* 

When  not  so  taken  the  objection  may  be  regarded  as 
waived,  but  the  court  may  on  the  trial  of  a  case,  sua 
sponte,  enforce  the  objection.'^'' 

The  reason  for  the  rule  against  multifariousness  in 
a  bill  in  chancery  is  to  avoid  the  inconvenience  to  the 
defendant  of  being  compelled  to  present  unnecessary 
defenses  or  to  complicate  his  defense  by  combining  mat- 
ters which  have  no  necessary  connection  with  each 
other.'" 

As  to  what  constitutes  multifariousness,  it  is  impos- 
sible to  lay  clown  a  general  rule;  every  case  must  be 
governed  by  its  own  circumstances,  and  the  court  must 
exercise  a  sound  discretion  on  the  subject.'^  Joint  and 
separate  demands  can  not  be  joined  in  a  bill  without  ren- 
dering it  multifarious."-  And  as  a  bill  by  the  same  com- 
plainant, against  the  same,  or  various  defendants,  for 

66  1   Dan.   Ch.   Pr.   437;    1   Barb.  Maine,    SCO;     Oliver    v.    Piatt.     3 

Ch.  Pr.  40;    Supervisors  v.  Statifs  How.    U.    S.    333;    Ii!..    2    McLean, 

Attorney.    31     111.     68;     Oliver    v.  267;    ShieUls   v.    Thoyrias.    18   How. 

Piatt.  3  How.  U.  S.  R.  333;  Many  v.  U.   S.  253;    Fitrh   v.   Vreighton.   24 

Beekman  Iron  Co..  9  Paige  Ch.  R.  How.  U.  S.   \:>^\   McLean  v.  Hank. 

188;    Sepp   v.  Phelps.   92   111.   588.  3  McLean,  41,'');  Sedan  v.  Williams. 

«T  Barnes   v.    B.   B.   Co.,    238    HI.  4    McLean,   55;    Buird   v.   Jackson. 

582;  Labadie  v.  Hewitt,  85  111.  341.  98  111.  7S;   Stevens  v.  Collison.  249 

OS  Bird    v.    Bird,    218     111.     1.5S;  111.  225;   Bank  v.  Starkey,  268   HI. 

Bevans    v.    Murray,    251    111.    605;  22. 

Rissor    V.     Patton.    232     111.     353;  '■:  Harrison   v.   Ifof/f/.   2   Ves.   Jr. 

Hinff   V.   Lawless.    190    111.    520.  323;  Boyd  v.  Huyt.  5  Paige  Ch.  R. 

«"  riollcnbeck    v.    Cook.    ISO    111.  65;    Ingersoll  v.  Kirhy.  Walk.  Ch. 

65;    Gilmorc  v.   Sapp.   100   111.  297.  65;    Ryan   v.   Trustees.   14    111.   20; 

^»  Stevens    v.    Cullison,    249    111.  Burnett     v.     Lester,     53     111.    325; 

225.  West    V.    li'andall.    2    Mason,    181; 

"1  Oaines  v.  Chew,  2  How.  U.  S.  see  Atwill  v.  t'errett,  2  Blatchf.  C 

R.    619;     Warren    v.    Warren,    56  C.  40. 
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different  matters,  would  be  considered  multifarious,  so 
a  fortiori,  would  a  hill  by  several  complainants,  deraand- 
iu.c:  distinct  matters  against  the  same  defendant. ^•'^  But 
a  l)ill  does  not  become  multifarious  because  all  the  com- 
jilainants  are  not  interested  to  an  equal  extent.''* 

When  the  object  of  the  bill  is  sins'le,  to  establish  and 
obtain  relief  for  one  claim  in  which  all  the  defendants 
may  be  interested,  it  is  not  multifarious,  although  the 
defendants  may  liaA'e  different  and  separate  interests  ;''-'^ 
thus,  several  underwriters  on  a  policy  of  insurance  may 
join  in  a  bill  in  equity  a,e:ainst  the  assured.'®  A  bill  brought 
against  several  defendants,  seeking  redress  for  injuries 
arising  out  of  transactions  with  them  separately,  at  dif- 
ferent times,  and  relating  to  different  subjects,  would  be 
bad  for  multifariousness. ''' 

Two  good  causes  of  action,  arivsing  out  of  the  same 
transaction,  in  which  all  the  defendants  are  interested 
in  the  same  claim  of  right,  may  be  joined  in  one  suit 
without  being  multifarious.''*  But  if  a  claim  against 
several  defendants  is  joined  with  a  claim  in  which  one 
only  of  the  defendants  is  interested,  and  which  is  wholly 
disconnected  with  the  claim  against  all  the  defendants, 
all  or  either  of  them  may  demur  for  multifariousness."* 
A  bill  in  which  demands  against  the  defendant,  in  his 
private  capacity,  are  joined  with  demands  against  him 
as  executor,  etc.,  will  be  dismissed  on  demurrer.***    A  bill 

T^  Jones   V.    Garcia    Del    Rio,    1  ''''Coo   v.    Turner,    5    Conn.    86; 

Turn.  &  Russ.  301;  1  Barb.  Ch.  Pr.  Mix    v.    Hotchkiss,    14    Conn.    32; 

40;    Supervisors   v.   State's   Attor-  IngersoU  v.  Kirby,  Walk.  Ch.  6.5; 

ney,  31  lU.  67;   Sheriff  v.  Oil  Co.,  Burnett    v.    Lester,    53    IIJ.    325; 

7  Phil.  (Pa.)  R.  4;  Darey  v.  Lake,  Walker    v.    Taylor,    42    Ala.    297; 

46  Miss.  109;  Bonney  v.  Laml),  210  Burling  v.  Hammer,  20  N.  J.  Eq. 

111.  95.  220;    Supervisors  v.  State's  Attor- 

74  Kuye  V.  Moore,  1  Sim.  &  Stu.  ney,  31   III.  68. 

61;   1  Barb.  Ch.  Pr.  41;    Clarkson  i^  Varick  v.  Smith,  5  Paige  Ch. 

V.  De  Peyster,  3  Paige  Ch.  R.  320;  R.  137. 

Bank  v.   Carpenter,   Wright,   729;  ■">  Swift  v.  Eckford,  6  Paige  Ch. 

Shields  v.  Thomas,  18  How.  U.  S.  R.  22. 

253.  »o  Davone  v.   Fanning,  4   Johns. 

1^  Bughee  v.  Sargeant,  23  Maine,  Ch.  R.  199;   CHll  v.  Clagett,  2  Gill 

269;    Stevens  v.   Collison,   249   111.  &    J.     14;     Bryan    v.     Blythe,     i 

225.  Blackf.  249. 

re  Buckley  v.  Starr,  2  Day,  552. 
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is  not  multifarious  if  it  be  single  as  to  tlie  subject-matter 
and  object  thereof,  and  the  relief  sought,  if  all  the 
defendants  are  connected,  though  differently,  with  the 
whole  subject  of  dispute  f^  and  where  a  bill  is  framed 
with  a  two-fold  object,  either  for  a  specitic  delivery  of 
the  projierty,  or  an  enforcement  of  a  sujiposed  lien,  it  is 
not  multifarious/- 

It  seems  that  the  objection  of  multifariousness  is  con- 
fined to  cases  where  the  case  of  each  defendant  is  entirely 
distinct  and  separate  in  its  subject-matter  from  that  of 
his  co-defendants,  for  the  case  of  one  defendant  may  be 
so  entire  as  to  be  incapable  of  prosecution  in  several 
suits,  and  some  other  defendant  may  be  a  necessary 
party  to  only  a  portion  of  the  case;  in  which  latter  case, 
multifariousness  is  not  an  available  objection.** 

The  objection  of  multifariousness  frequently  raises 
merely  a  question  of  convenience  in  conducting  the  suit 
and  calls  for  the  exercise  by  the  court  of  its  discretion 
as  to  whether  the  various  causes  set  forth  in  the  bill  shall 
be  tried  in  a  single  suit  or  be  divided,  or  whether  a 
(l(>f('ndant  who  is  a  necessary  ])arty  in  resjiect  to  some 
matters  covered  by  the  bill  is  so  connected  with  the  other 
matters  involved  as  to  make  him  a  proper  party  in  re- 
spect to  tliem.*** 

Among  the  tests  used  in  determining  whether  a 
bill  is  multifarious  are  whether  the  bill  improperly  joins 
distinct  and  independent  matters,  thereby  confounding 
them,  whether  the  causes  of  action  united  in  the  bill 
require  separate  defenses  or  separate  decrees,  or  whether 
the  bill,  fairly  construed,  shows  a  single  object  and  seeks 
to  enforce  one  common  right. **-'^ 

If  tlie  owner  of  the  equitable  title  to  land,  in  a  bill  to 
compel  a  (•(uivcyance  of  the  legal  title  to  him,  should  join 
the  owner  of  adjoining  land  as  a  defendant  to  settle  a 

81  Watson  V.  Cox.  1  Ired.  Ch.  R.  5  Dana,  327. 

389;     Yann    v.    Ilargrt,    2    Dev.    &  »■' JKcnnvdy   v.    Kennedy,  2    Ala. 

Bat.  Ch.  31;  see  Payne,  v.  Hook,  7  571;    see    Sapp   v.    Phelps,  92    III. 

Wall  42.5.  588;   OUmore,  v.  Sapp.  100  111.  297. 

»-i  Murphy   v.   Clark.   1    S.   &   M.  "^  La7ides  v.  Landes,  268  111.  11. 

221;  Haines  v.  McOcc,  Id.  208;  9  ^'' Landcs  v.  Landrs.  268  111.  11. 
Yerger,  287;   M'hitney  v.  Whit7>cy, 
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disimtod  question  of  boundary,  the  bill  would  be  multi- 
farious.^* 

"Whoro  soparato  contracts  are  made  with  the  same 
in<livi(lual,  with  resjiect  to  the  same  subject-matter,  they 
may  be  comliiiied  in  one  1)111;'"  and  persons  holding  dis- 
tinct int(>rests  under  th(>  same  title  may  join  in  a  suit 
for  iuvesti.natiui;-  their  e(|uity;'''*  but  several  complainants 
claiming  distinct  rights,  having  no  community  of  inter- 
ests, can  not  join  in  tlie  same  action  ;**'■'  nor  can  several 
injuries  by  separate  i3ersous  be  joined  in  chancery  any 
more  than  at  law."" 

Several  property  owners  may  join  in  the  same  bill 
to  restrain  the  collection  of  an  illegal  tax  assessed 
against  them  severally,  asking  relief  against  the  same 
injury  on  the  same  ground. ®i 

A  partition  of  lands  is  not  a  pro]ier  matter  to  be  in- 
corporated in  a  bill  brought  under  the  statute  to  contest 
the  validity  of  a  will.'*- 

Scandal  and  impertinence. — In  framing  a  bill,  the 
solicitor  should  see  that  it  does  not  contain  statements 
or  charges  which  are  scandalous  or  imjiertinent;  for  if 
it  does,  it  may  be  excepted  to  by  the  defendant,  and  the 
court  will  order  such  ]iarts  to  be  expunged,  with  costs 
against  the  party  otfending."^ 

Scandal  consists  in  the  allegation  of  anything  which  is 
unbecoming  the  dignity  of  the  court  to  hear,  or  is  con- 
traiy  to  good  manners,  or  which  charges  some  person 
with  a  crime  not  necessary  to  be  shown  in  the  cause.^* 
To  which  may  be  added,  that  any  unnecessary  allegation 

^6  Hickman  v.  Cooke,  3  Humph.  Claymorpnn  v.   Gtiisse.  1  Mo.  131. 

640.  "'  Coal  Co.  V.  Blanchard.  54   lU. 

^T  Lynch  v.  Johnson.  1  Litt.  9S;  240;  Haruard  v.  Drainage  Co.,  51 

Hart   V.   McKeen.   Walk.    Ch.    417.  III.  130;   see  Cutting  v.  Gilbert,  5 

88  Tilford  V.  Henderson,  .1  A.  K.  Blatchf.  C.  C.  R.   259. 

Marsh.  483;  Scrimeyer  v.  Biichan-  '-'^  Hollcnbeek    v.    Cook,    180    III. 

non,  3  A.  K.  Marsh.  219;   Bank  v.  65. 

Carpenter.  Wright,   729.  »3  1  Dan.  Ch.  Pr.  451-2;   1  Barb. 

»« Barry  v.  Rogers,  2  Bibb,  314;  Ch.    Pr.    41;    McConnell    v.    Halo- 
Armstrong     V.     Athens      Co.,     10  bush,   11   111.   61;    Pinneo   v.   Good- 
Ohio,  235;   Ohio  v.  Ellis,  10  Ohio,  speed,   104   111.   184. 
456.  "1  Barb.  Ch.  Pr.  41;  Prac.  Reg. 

00  Burnett  v.  Lester,  53  111.  325;  383. 
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bearing  cruelly  upon  the  moral  character  of  an  individual, 
is  also  scandalous. '*'' 

When  a  bill  is  not  pertinent,  or  unnecessarily  reflects 
upon  the  opposite  party,  such  portions  of  it  will  be 
stricken  out,  at  tlio  cost  of  the  solicitor  so  offending. 
Neither  suitors  nor  solicitors  should  be  allowed  to  mani- 
fest their  personal  feelings  ui^on  the  records  of  the 
court."" 

Impertinence  is  the  same  kind  of  fault  in  pleadings  in 
equity  which  in  those  at  common  law  is  denominated 
surplusage.  This  at  law,  taken  in  its  largest  sense,  in- 
cludes the  introduction  of  unnecessary  matter  of  whatever 
description,  and  includes  the  admission  of  matter  wholly 
foreign,  as  well  as  of  matter,  which,  though  not  wholly 
foreign,  does  not  require  to  be  stated,  or  which,  if  stated, 
should  be  stated  with  conciseness."''  It  is  not  imperti- 
nence, in  a  bill  amended  after  answer,  to  adopt  the  lan- 
guage of  the  answer,  and  set  forth  its  averment  by  way 
of  jiretense,  with  a  charge  to  meet  them."*  In  a  bill  to 
remove  a  trustee,  it  is  not  scandalous  or  impertinent  to 
challenge  every  actof  the  trustee  as  misconduct,  nor  to  im- 
]>utp  to  him  corrupt  or  impro]ier  motives  in  the  execution 
of  his  trust ;  nor  to  allege  that  his  conduct  is  the  vindic- 
tive consequence  of  some  act  on  the  ])art  of  the  cestui 
(fue  trust,  or  of  some  change  in  his  situation.  But  it  is 
impertinent,  and  may  be  scandalous,  to  state  any  circmn- 
stances  as  evidence  of  general  malice  or  personal  hostil- 
ity; because  the  fact  of  malice  or  hostility,  if  established, 
affords  no  necessary  or  legal  inference  that  the  conduct 
of  the  trustee  results  from  such  motives,  and  because 
such  a  course  tends  to  render  a  bill  in  ecpiity  an  instru- 
ment of  inquisition  into  the  private  life  of  every  trus- 
tee."" 

Rule  LM,  of  the  i-ulos  of  practice  for  IT.  S.  Courts  of 
E(|ulty  i>i(ivid('s  lliat  the  right  to  except  to  bills,  answers 

«^>  Coffin   V.   Cooper,   6    Yes.    HM.  Maine,  214. 

»<>  McConnel  v.  Ilolohush,  U   Jll.  '"*  .S'cc/ri/  v,   Baclim.  2  Mad.  176. 

01;    1   Dan.  Ch.  Pr.  451.  ""  Itail).     C\\.     I'r.     41;     Karl    of 

i>7  Steph.  on  PI.  422;   1  narb.  Cli.  I'ortsmuiilh     v.     Frllows.     5     Mad. 

Pr.  41;    Lanydon   v.   Pickcrinij,    19  4.'iO. 
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and  otluT  proceedings  for  scandal  or  impertinence  shall 
not  ohtain,  but  that  the  court  may,  upon  its  own  motion  or 
initiative,  order  any  redundant,  impertinent  or  scandal- 
ous matter  stricken  out,  upon  such  terms  as  the  court 
may  think  fit.^ 

SECTION  VI. 
IV.     CONFEDERATING  PART. 

The  confederating  part,  contains  a  general  allegation 
or  general  charge  of  a  confederacy  between  tlie  defend- 
ants and  other  persons,  to  injure  or  defraud  the  com- 
plainant. The  usual  form  of  the  charge  is  that  the  de- 
fendants, combining  and  confederating  together  and 
with  divers  other  persons,  as  yet  to  the  complainant 
unknown,  but  whose  names,  wlien  discovered,  he  prays 
may  be  inserted  in  the  h\\\,  and  they  be  made  parties 
defendant  thereto,  with  proper  and  apt  words  to  charge 
them  with  the  premises,  in  order  to  injure  and  oppress 
the  plaintiff  in  the  premises,  do  absolutely  refuse,  etc., 
or  pretend,  ete.^  Though  the  charge  of  confederation 
is  usually  made  in  the  bill,  it  is  treated  as  entirely  nuga- 
tory, and  need  not  be  denied  or  responded  to  in  the 
answer,'  and  may  be  omitted  in  the  bill,  or  inserted,  at 
the  option  of  the  complainant."*  The  practice  of  insert- 
ing the  charge  arose  from  the  idea  that  parties  could  not 
be  added  to  the  bill,  by  amendment,  without  it,  but  it  is 
entirely  unnecessary  for  that  purpose.  The  mere  allega- 
tion of  coml)ination  or  confederacy  of  the  defendants, 
simply  as  such,  could  never  alone  have  been  a  just  foun- 
dation for  the  jurisdiction  of  a  court  of  equity  in  the  ab- 
sence of  all  other  proper  matter  to  sustain  it.  Confed- 
eracy or  combination,  as  a  gravamen,  seems  clearly  cog- 
nizable at  law.^ 

lU.  S.  Equity  Rules,  post.  Pr.  41;   1  Dan.  Ch.  Pr.  375. 

2  Story's  Eq.  PI.   §  29;   Barton's  ■•  Eq.  Pr.  U.  S.  S.  C.  1870,  Rule 

Suit  in   Eq.   33;    Coop.   Eq.   PI.   9;  21;  8  Ves.  404;   3  Mad.  11. 

Eq.   Draft.   5-6.  s  Barton's  Suit  in  Eq.  33,  note; 

s  Story's  Eq.  PI.  §  29;  Eq.  Draft.  Story's  Eq.   PI.   §  27-29;    Mitf.   Eq. 

5,    note    d;     liarton's    Suit    in    Eq.  PI.    40. 
33;    Coop.   Eq.   PI.   10;    1   Hoff.  Ch. 
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section  vii. 
v.  charging  part. 

Although  the  charging  part  of  the  bill  is  generally  in- 
serted, yet  it  is  not  essential  that  it  should  be.  That  part 
of  the  bill  may  be  omitted."  The  equitable  ground  of 
relief,  on  the  part  of  the  complainant,  must  appear  in 
the  stating  part  of  the  bill;  for  if  the  equity  only  appears 
in  the  charging  part,  the  bill  will  be  demurrable.''  If  the 
complainant  can  foresee  the  matter  which  the  defendant 
will  set  up  to  protect  himself  against  the  allegations  of 
the  bill,  such  matter  may  be  introduced  by  this  mode 
of  charging,  which  affords  an  opportunity  of  rebutting 
its  effects,  by  charging  facts  of  an  opposite  tendency. 
It  is  also  used  sometimes  for  the  purpose  of  discovering 
the  nature  of  tlie  defendant's  case,  or  to  put  in  issue 
some  matter  which  the  comiilainant  does  not  desire  to 
admit;"  for  which  purpose  the  charge  of  the  pretense  of 
the  defendant  is  held  to  be  sufficient."  Thus,  for  example, 
if  a  bill  is  filed  on  any  equitable  ground  by  an  heir,  who 
aiijirehends  that  his  ancestor  has  made  a  will,  he  may 
state  his  title  as  heir,  and  alleging  the  will  by  way  of 
pretense  of  the  defendant's  claiming  under  it,  may  make 
it  a  part  of  the  case,  without  admitting  it.^" 


SECTION  VIII. 
VI.     JURISDICTIONAL   CLAUSE. 

This  part  of  the  liill  is  intended  to  give  Jurisdiction  of 
the  suit  to  the  court  by  a  general  averment,  that  the 
acts  complained  of  are  contrary  to  equity,  and  tend  to 
the  injury  of  the  coiniilain.-int,  an<l  that  he  has  no  remedy, 

0  Welf.    Eq.    PI.    102;    Parhridgc  ori/  v.  Jl/o^csworift,  3  Atk.  626. 

V.  Ilai/craft.  11   Ves.   575;    Story's  "  Mitf.    Eq.    PI.    by    Jeremy,    43; 

Eq.   PI.  §   33;   Eq.  Pr.  U.  S.   S.  C.  PaibritUjc    v.    Ilayvrajt,    11    Ves. 

Rule  21.  574. 

T  Flint    V.    FU-Ul.    2    Anst.    543;  i"  Story's  Eq.  PI.  §  31;  Van  Hey- 

Farren's   Bill   in  Ch.   27;    Gregory  thuyseii's    Eq.    Draft,    p.    5;    Bar- 

V.  Molcsworth,  3  Attc.  (;2G.  ton's  Suit  in  Eq.  34;  "Weif,  Eq.  PI. 

"Barton's  Suit  in  Eq.  34;   Oreg-  103. 
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or  not  a  ooinpleto  rciiu'dy,  witliuut  the  assistance  of  a 
court  of  equity."  This  clause  in  the  bill,  however,  is 
wholly  unnecessary,  and  the  omission  of  it  does  not  ren- 
der the  bill  defective,'-  and  it  may  be  used  or  not,  at  the 
discretion  of  the  complainant.'''  The  avennent  does  not 
confer  jurisdiction,  but  the  facts  stated  in  the  bill  must, 
of  themselves,  make  a  case  within  the  jurisdiction  of  a 
court  of  chancery."  At  best,  therefore,  the  clause  is  a 
mere  superfluity. 

SECTION  IX. 
VII.     INTERROGATING  PART. 

The  interrogating  part  of  the  bill  contains  a  ])rayer 
that  the  defendants  may  answer  all  and  singular  the 
matters  contained  in  the  stating  and  charging  jmi'ts  of 
the  bill,  not  only  according  to  liieii-  respective  knowledge 
and  remembrance  of  the  facts  stated,  but  also  according 
to  the  best  of  their  several  and  res))ective  hearsay,  in- 
formation and  iK'lief.  The  l)ill  usually  requires  an  an- 
swer under  oath ;  but  unditr  the  statute  of  Illinois,  as 
well  as  several  other  states,  the  complainant  may  waive 
the  necessity  of  the  answer  being  made  on  the  oath  of 
the  defendant,  in  all  cases  except  where  the  bill  is  filed 
for  discovery  only;  and,  in  such  cases,  the  answer  may 
be  made  without  oath,  and  has  no  other  or  greater  force, 
as  evidence,  than  the  bill.^'^  A  bill  which  seeks  other  relief 
in  addition  to  a  discovery  may  waive  an  answer  under 
oath,'*  but  not  where  the  bill  is  for  discovery  only.'^ 
The  general  interrogatory  in  a  bill  is  sufficient  to  entitle 
a  party  to  a  full  answer  to  all  the  matters  stated."^    But 

11  Barton's    Suit   in    Eq.    27,   2S;  otit,  12  Shep.  341. 
Story's  Eq.  PI.  S  10,  34;  Coop.  Eq.  i-' Rev.  Stat.   (1913)   166;   1  J.  & 

PI.  10,   11.  A.  An.  Stat.  744. 

1=  Story's    Eq.    PI.    §    34;     Lord  '" //air  Co.  v.  Ltoi;!/,  161  III.  379; 

Red.  44;   1  Dan.  Cli.  Pr.  573,  note;  Millard   v.   Millard,   123   App.   264, 

Bateman   v.   Willoe.   1   Sch.  &   Lef.  s.  c.  221  111.  86. 
204;    Welf.   Eq.   PI.   104.  ^t  Hair  Co.  v.  Daily,  IGl  111.  379. 

13  Eq.  Draft.  5,  note  g.  ^»  .Jaqius  v.  Methodist  Church.  1 

n  Lord  Red.  44;   May  v.  Parker,  .lohns.  Ch.  R.  75;    Story's  Eq.   PI. 

12    Pick.   34;    Mitf.    Eq.   PI.   3.');    1  S  36,  38. 
Barb.   Ch.    Pr.    36;    Chase   v.   Pal- 
3 
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this  fact  has  not,  in  practice,  prechided  the  use  of  special 
interrogatories,  which  are  sometimes  regarded  as  of 
great  imi)ortance  in  enlarging  a  general  charge,  and 
extending  it  to  all  the  minute  and  collateral  circum- 
stances attending  the  fact. 

The  interrogatories  are  always  to  be  construed  by  the 
charging  part  of  the  bill,  and  must  be  founded  upon  the 
statements  or  charges  in  the  bill,  and  can  not  be  more 
extensive  than  these. ^*  If  there  is  nothing  in  the  prior 
part  of  the  bill  to  warrant  an  interrogatory,  the  defend- 
ant is  not  bound  to  answer  it;^"  but  if  he  does  answer  it 
the  matter  is  jDut  in  issue. ^^  The  interrogating  part  of 
the  bill  is  not  regarded  as  absolutely  necessary,  though 
it  is  generally  used,^^  especially  where  the  answer  of  the 
defendant  is  required  to  be  under  oath.  Where  the  com- 
plainant waives  the  necessity  of  the  answer  being  made 
on  the  oath  of  the  defendant,  no  good  reason  for  inter- 
rogatories exists,  and  they  may  well  be  dispensed  with. 

The  sworn  answer  of  a  defendant  to  a  bill,  when  the 
oath  is  not  waived,  can  only  be  overcome  by  the  evidence 
of  two  witnesses,  or  its  equivalent.^*  But  the  evidence 
of  two  witnesses  is  sufficient  to  overcome  the  statement 
in  a  sworn  answer,^*  or  it  may  be  overcome  by  a  single 
witness,  supported  by  corroborating  circumstances  equal 
to  the  testimony  of  another.-^  If  an  answer  is  not  sworn 
to  it  is  not  evidence  in  the  cause  for  any  puri)ose ;  it  per- 
forms the  office  of  a  plea  only.-"    When  the  oatli  to  an 

i»  Mechanic's   Bank   v.    Levy,    3  ==  Story's  Eq.  PI.  §  38. 

Paige  Ch.  R.  606;  Cowles  \.  Buch-  ^^  Barton    v.    Moss.    32    111.    50; 

ayum.   3   Ired.   Ch.   R.   374;    Muck-  Duncan      v.      Wilson.      Id.      517; 

Icston  V.  Brown,  6  \es.  G2:  Parker  Wriyhtman   v.   Hart,   37    111.    123; 

V.  Carter.  4  Munf.  273;  Story's  Eq.  Marple  v.  Scott.  41  111.  50;   Wildey 

PI.  §  35.  V.    Wchstcr,  42   III.   108;    Phelps  v. 

20  Eberly  v.  ilroff,  0  Harris,  2.''>«;  White,  18  111.  41;  Russell  v.  lius- 
Wigram  on  Disc.  74;  1  Bar)).  Ch.  sell.  54  111.  250;  Panlon  v.  Teft, 
Pr.  36;  Kisor  v.  Slansciler,  22  111.  366;  Salsbury  v.  Ware,  183 
Wright,  323;  JIaythorp  v.  Hook,  111.  505;  Bank  v.  Lyon,  185  111. 
1  Gill  and  .1.  270;   Story's  Eq.  PI.  343. 

§    36.  -'  Martin  v.  Evcrsal.  36  111.  222. 

21  1  Ves.  Sr.  534,  538;  Mitf.  Eq.  ':■  Salsbury  v.  Ware.  183  111.  512. 
PI.  38;  Story's  Eq.  PI.  §  36,  37;  ^o  Willis  v.  Henderson.  4  Scam. 
1  Dan.  Ch.  Pr.  432;  Eq.  Draft.  5,  13;  Chambers  v.  h'owe,  36  111.  171; 
note  g.  Hopkins   v.   Granycr,   52    111.   504; 
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niiswor  is  waivc^d  liy  the  bill,  an  aiiswor  on  oath  is  no 
inure  than  a  picadin.i;-,  and  docs  not  i-c(Hiii-o  the  testimony 
of  two  witnesses  to  overcome  it  ;  and  it  is  an  improijcr 
])ractice  for  a  solicitor  to  i>nt  in  an  answei'  for  his  client 
nnder  oath,  where  the  oath  is  waived.-'  And  the  effect 
of  i-e(|uirin.i;-  an  answer  niidcr  oath  'an  not  he  avoided, 
after  answer  has  been  tiled,  by  lilinii;  an  amended  bill 
waiving'  the  oath.  The  answer  nnder  oath  to  the  orii^inal 
hill,  would  still  he  evidence  on  the  hearing  of  the  case, 
so  far  as  it  is  responsive  to  the  liill.-^ 

See  chapter  7  pu.st,  entitled  "The  Defense  to  a  Suit." 


SECTION  X. 
VIII.     PRAYER  FOR  RELIEF. 

Tlie  liill  must  also  contain  a  prayer  for  relief.  This 
must  depend  upon  the  facts  of  each  case,  and  the  nature 
of  the  relief  sought,  and  should  be  framed  with  cfreat 
care.  Unless  there  is  a  ])rayer,  there  can  be  no  relief  for 
the  complainant.-"  And  if,  for  any  reason  founded  on 
the  substance  of  the  case,  as  stated  in  the  bill,  the  com- 
]ilaimint  is  not  entitled  to  the  relief  he  prays,  either  in 
whole  or  in  part,  the  defendant  may  demur.^" 

The  prayer  for  relief  is  divided  into  two  kinds:  Prayer 
for  specific  relief,  and  prayer  for  general  relief.  In 
most  cases  a  prayer  for  general  relief  is  sufficient  to 
enable  the  comjilainant  to  obtain  such  a  decree  as  his 
case  entitles  him  to;  but  it  is  the  usual  and  better  prac- 
tice for  the  complainant  to  pray,  first  for  such  specific 
relief  as  he  thinks  he  ought  to  have,  and  then  for  nen(>ral 
relief.-'''  l>ut  under  the  ]irayer  for  general  relief,  such 
relief  only  can  be  granted  as  the  case  stated  in  the  bill. 

Ransom    v.    Henderson,    114     lU.  so  Mitf.  Eq.  PI.  133;  1  Barb.  Ch. 

528.  Pr.  40;    Story's  Eq.   PI.   §   40;    see 

iTWillenburg  v.  Murphy,  36  III.  Gould  v.  Ryan.  14   III.   53;    Kuch- 

344;    Wallxvork    v.    Derby.    40    III.  rnheiser  v.  Becker,  41  111.  172. 

527;    Bickerdike  v.  Alien.   157   111.  -'i  Barton's     Suit     in     Eq.     46; 

95;    Koebel  v.   Doyle.   256   111.   610.  Story's  Eq.  PI.   §  40-43;    Van  Zan- 

^»Wylder  v.  Crane,  53   III.  490;  ten  v.   Van   Zanten,   269   III.   491; 

Stevenson  v.  Mathers,  67  111.  123.  McNab  v.  Heald,  41  III.  326. 

-»  Driver  v.  Partner,  5  Porter,  9. 
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and  sustained  by  the  proof,  will  justify.^^  When  there 
is  no  obstruction  to  the  particular  relief  prayed  for,  the 
complainant  can  not  abandon  it,  and  ask  a  different  decree 
under  the  prayer  for  different  relief.^'' 

It  is  never  safe  to  omit  the  in-ayer  for  general  relief, 
for  if  the  eomphiinant  should  mistake  the  relief  to  which 
he  is  entitled,  in  his  special  jn-ayer,  the  court  may,  under 
the  i)rayer  for  general  relief,  grant  him  such  relief  as 
he  ought  to  have,  consistent  with  the  case  made  in  the 
bill.^^  But  if  there  is  no  prayer  for  general  relief,  then 
if  the  coini)lainant  should  mistake  the  relief  to  which  he 
is  entitled,  no  other  relief  can  be  granted,  and  his  suit 
must  fail,  at  least,  unless  an  amendment  of  the  prayer 
is  allowed/"'' 

Every  fact  essential  to  the  complainant's  right  to 
nuiintain  his  bill  and  obtain  the  relief  sought  must  be 
stated  in  the  bill,  and  no  relief  can  be  granted  for  mat- 
ters not  charged  in  the  bill,  even  though  such  matters 
may  be  apparent  from  other  parts  of  the  pleadings  and 
the  evidence.^"'" 

Under  the  general  jirayer  for  relief,  the  court  will  only 
grant  such  relief  as  the  statements  of  the  bill  will  jus- 
tify,^" and  will  not  ordinarily  allow  a  bill  framed  for  one 


"-  Hobson  V.  McArthur.  16  Pet. 
182;  Gunnell  v.  Corkerill,  84  lU. 
319;  Stanley  v.  Valentine.  79  lU. 
544;  McMillan  v.  Jawrs.  105  111. 
194;  Hubbard  v.  Mttj.  Co.,  14  111. 
App.  40;  Russell  v.  Connors,  140 
111.  660;  Hatch  v.  Kizer.  140  111. 
5S3;  Davidson  v.  liurke.  143  111. 
139;  Walker  v.  Convrse.  14S  111. 
622;  Gibbs  v.  Dories.  168  III.  20r,; 
Shields  v.  Bush,  189  111.  534; 
Markham.  v.  Katzenstrin.  20il  111. 
607. 

a3  Allan  V.  Coffman,  1  Hibli.  469; 
llilleary  v.  Hurdle,  6  dill,  105; 
Kernciiay  v.  Carroway,  2  Dev.  403; 
Plea.wnts  v.  Glasscock,  1  S.  &  M. 
Ch.  17. 

■11  Wilkinson  v.  Beat,  4  Mad.  40S; 
Stanley  v.   Valentine,  79   111.   554; 


Hopkins  V.  Snedaker,  71  111.  449; 
Bremer  v.  C.  d  D.  Co.,  127  111. 
464;  Walker  v.  Converse.  148  111. 
622;  Rankin  v.  Rankin,  216  111. 
132. 

35  Story's  Eq.  PI.  S  41;  Coop. 
Bq.  PI.  14;  Cook  v.  Martin,  2  Atk. 
2;  Polk  V.  Clinton.  12  Yes.  62-65; 
Thomason  v.  Smilhson.  7  Porter, 
144;  Gibbs  v.  Davies.  168  111.  205; 
Villarje  y.  Ry.  Co..  204  111.  297; 
Casstevetis  v.  Casstevens,  227  111. 
547;  Stearns  v.  Glos.  235  111.  290; 
Schmidt  V.  Weber,  239  III.  377. 

••'•'•«  C.  P.  .£  St.  L.  Ry.  V.  Jackson- 
ville  Ry.,  245  111.  1B5. 

■^"  Gage  v.  Curtis.  122  111.  520: 
Fuller  V.  DaxHs,  184  111.  505;  Lan- 
Olois  V.  People,,  212  111.  75;  Mil- 
lard  V.  Millard,   221    111.   86;    Van 
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purposo  to  answer  for  anotlicr,  especially  if  tlie  defeiid- 
aiit  may  be  surprised  or  i)rejudiced  by  it.  If,  therefore, 
the  complainant  has  doubts  as  to  the  relief  he  ought  to 
have,  he  should,  as  he  may,  frame  his  bill  with  a  double 
aspect,  so  that  if  the  court  should  decide  against  him  in 
one  view  of  the  case,  it  may  yet  afford  him  assistance  in 
another.-'"  This  may  be  done  although  such  aspects  are 
inconsistent,  if  each  alternative  case  alleged  would  en- 
|title  the  complainant  to  relief.^* 

SECTION  XI. 
IX.     PRAYER   OP"   PROCESS. 

TIlis  part  of  the  bill  jirays  ]iroeess  to  compel  the  de- 
fendant to  ajjpcar  and  answer  the  bill,  and  abide  the 
determination  of  the  court  on  the  subject.  Care  must 
be  taken  to  insert  the  names  of  all  persons  who  are 
intended  to  be  made  parties;  for  it  is  a  general  rule 
that  none  are  parties,  although  named  in  the  bill,  against 
whom  process  is  not  prayed.^"  The  ordinary  process 
prayed  is  a  writ  of  sulipoena,  or  summons,  as  provided 
in  Illinois,  which  requires  the  defendant  to  appear  and 
answer  the  bill  on  a  certain  day,  named  in  the  writ.  If 
the  complainant  wishes  an  injunction  against  the  defend- 
ant, he  must  not  only  pray  for  it  in  the  prayer  for  relief, 
but  also  in  the  prayer  for  process.'*"  A  prayer  for  gen- 
eral relief  will  not  be  sufficient  to  authorize  it.-**  If  only 
a  temporary  injunction  is  wanted,  the  bill  must  also  con- 
tain a  formal  prayer  for  it.-*^ 

Zanten    v.    Tan    Zanten,    269    III.  520. 

491.  ^^  Bcarb.  Ch.  Pr.  37;    Story's  Eq. 

"  Story's  Eq.  PI.  §  42;   Dan.  Ch.  PI.  §  44;  Coop.  Eq.  PI.  16;  Fawkes 

Pr.   4.34,   441;    1   Hoff.   Ch.   Pr.   49;  v.  Pratt.  1   P.  Wms.  593;    Windsor 

Mitf.  Eq.  PI.  38;  Coop.  Eq.  PI.  14;  v.    Windsor,   2    Dick.    707;    Elmen- 

Farwell    v.    Hardino,    96    111.    32;  fior/  v.  Delany.   Hopk.   555. 

Scuddrr  v.  Youno.  25  Maine,  153;  *o\   Barb.   Ch.   Pr.   37;    Wood  v. 

Colton  V.  Ross.  2  Paige  Ch.  R.  396,  Beadcl.  3  Sim.  273. 

and    the    case    there    cited    as    to  4i  Barb.   Ch.    Pr.    37;    Wright   v. 

proper  forms  of  prayer  for  relief;  Atkyns.  1  Yes.  &  B.  314. 

Henderson    v.    Harness.     184     111.  « Walker  v.  Devereaux.  4  Paige 

520.  Ch.   R.   229. 

^^  Henderson  v.  Harness.  184  111. 
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section  xii. 
frame  of  bill. 

TTe  have  now  given  ttie  nine  formal  parts  of  an  origi- 
nal hill  praying  relief,  as  it  is  generally  framed,  upon 
which  Loi'd  Eedesdale  has  made  the  following  remarks: 
"Some  of  them  are  not  essential ;  and,  particularly  it  is  in 
the  discretion  of  the  person  who  prepares  the  bill  to 
allege  any  pretense  of  the  defendant  in  opposition  to  the 
plaintiff's  claims,  or  to  interrogate  the  defendant  spe- 
cially. The  indiscriminate  use  of  these  parts  of  a  bill,  in 
all  cases,  has  given  rise  to  a  common  reproach  to  prac- 
tisers  in  this  line,  that  every  bill  contains  the  same  story, 
three  times  told.  In  the  hurry  of  business,  it  may  be 
difficult  to  avoid  giving  ground  for  the  reproach.  But  in 
a  bill,  prepared  with  attention,  the  parts  will  be  found 
to  be  perfectly  distinct,  and  to  have  their  separate  and 
necessary  operation."'** 

Rule  25  of  the  courts  of  equity  of  the  United  States 
provides  that  it  shall  be  sufficient  that  a  bill  in  equity 
shall  contain  a  short  and  plain  statement  of  the  grounds 
u))on  which  the  court's  jurisdiction  de]ieuds,  and  of  the 
ultimate  facts  upon  which  the  plaintiff  asks  relief,  omit- 
ting any  statement  of  evidence,  and  a  statement  and 
prayer  for  any  special  relief  pending  the  suit  or  on 
final  hearing,  which  may  be  stated  and  sought  iu  alterna- 
tive forms.** 


SECTION  XIII. 
SIGNING  OP  BILLS. 

Except  in  cases  where  an  injunction  is  asked  for,  or  a 
discovery,  or  an  answer  on  oath  is  recjuired  froni  the 
defendant,  bills  are  usually  signed  by  the  solicitor  alone, 
and  not  by  the  party.''"  If  the  complainant  sues  in  per- 
son, however,  it  must  be  sigiicil  by  him.   And  in  that  case,  it 

13  1    .Mitf.    Kq.    PI.    47;     Story's  *^  Hutch      v.      Eustaphieve,      1 

Erj.   PI.   §  4G.  riiirko,  G3;    1  Barb.  Ch.   Pr.  43. 

*i  See  U.  S.  E(niity  Riilcs.  post. 
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seonis  that  it  need  not  be  siuiicd  liy  counsel.^".  Tlio  sonoral 
rule,  however,  is  that  the  liill  must  he  sij»iied  by  counseh 
And  if  it  is  not  so  signed,  it  will  he,  on  motion,  stricken 
from  tlie  files ;  or  it  may  ho  ilemurred  to  for  that  cause. ^^ 
Sig-ning  hy  counsel,  on  the  hack,  is  held  sufficient.^^ 

The  twenty-fourth  rule  of  practice  for  the  courts  of 
equity  of  the  United  States  provides  that  every  bill  or 
other  pleading  shall  be  signed  individually  by  one  or 
more  solicitors  of  record,  and  such  signatures  shall  be 
considered  as  a  certificate  by  each  solicitor  that  he  has 
read  the  jileading  so  signed  by  him ;  that  upon  the  in- 
structions laid  before  him  regarding  the  ease  there  is 
good  ground  for  the  same ;  that  no  scandalous  matter  is 
inserted  in  the  pleading;  and  that  it  is  not  interposed  for 
delay.*" 

The  great  object  of  this  rule  is  to  secure  regularity, 
relevancy  and  decency  in  the  allegations  of  the  bill,  and 
the  responsibility  and  guaranty  of  counsel,  that  he  re- 
gards the  bill  as  being  properly  filed.  Hence  it  is  that 
counsel  are  held  responsible  for  the  contents  of  the  bill ; 
and,  if  it  contains  matter  which  is  irrelevant,  impertinent 
or  scandalous,  such  matter  may  be  expunged,  and  the 
counsel  may  be  ordered  to  pay  costs  to  the  party  ag- 
grieved.^" 


SECTION  XIV. 
VERIFICATION  OF  BILLS. 

There  is  no  rule  in  Illinois,  requiring  bills  in  eases  of 
general  equity  cognizance  to  be  sworn  to.  If  a  bill  seeks 
a  discovery  of  deeds  or  writings,  and  prays  relief 
founded  thereon,  and  the  relief  so  prayed  be  such  as  might 


«1   Hoff.    Ch.    Pr.    97;    1    Barb.  Hulinos,  5  Cranch,  C.  C.  637. 

Ch.   Pr.   44.  ■'s  Dwight  v.  Humphreys,  3  Mc- 

*- Dillon   V.    Francis,    Dick.    OS;  Lean,   104. 

French  v.  Dear,  5  Ves.  547;   Kirk-  ^f  See  U.  S.  Equity  Rules,  post, 

ley  V.  Burton.   5   Mad.   378;    Cary  so  story's    Eq.    PI.    §    47;    Coop. 

V.  Hatch,  2  Edw.  Ch.  R.  190;  Pat-  Eq.    PI.    18,    19;    Gilb.    For.    Rom. 

ridge   v.   Jackson.   2   Edw.   Ch.    R.  210,    211;    McConnel   v.   Holoiush, 

520;  Story's  Eq.  PI.  §  47;  Roach  v.  11  III.  61. 
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Le  obtained  at  law,  if  tlie  deeds  or  writings  were  in  the 
custody  of  the  complainant,  he  must  annex  to  his  bill 
an  affidavit  that  they  are  not  in  his  custody  or  power, 
and  that  he  knows  not  where  they  are,  unless  they  are 
in  the  hands  of  the  defendant,  otherwise  the  bill  will 
be  demurralile.^^  But  if  tlie  relief  souglit  extends  merely 
to  the  discovery  of  the  instrument,  or  is  otherwise  such 
as  can  only  be  given  in  a  court  of  equity,  such  an  affi- 
davit is  not  necessaiy.-'^^ 

An  amendment  to  a  verified  bill  in  chancery  which 
merely  enlarges  and  amplifies  a  statement  in  the  bill, 
may  be  made  without  being  sworn  to  y'-^  jiarticularly 
where  the  defendant  demurs  and  thus  admits  the  truth  of 
the  amendment.®^" 

Where  the  bill  seeks  an  injunction  it  should  be  verified 
by  affidavits.'*^  It  will  not  suffice  to  swear  to  the  material 
facts  upon  information  and  belief.  They  should  be  posi- 
tively sworn  to.'"^^  And  where,  upon  an  ex  parte  applica- 
tion for  an  interlocutory  injunction,  the  comjilainant 
states  the  facts  on  which  his  equities  rest  upon  informa- 
tion and  belief,  he  should  present  affidavits  of  their  truth 
from  the  persons  of  whom  his  knowledge  is  obtained, 
and  who  can  swear  positively  to  the  facts.'''''  An  excep- 
tion, however,  is  recognized  in  the  case  of  an  injunction 
in  aid  of  a  creditor's  bill  against  the  judgment  debtor 
alone,  no  tliird  parties  ])eing  joined  as  defendants,  and  in 
such  case  it  is  sufficient  if  the  com]ilaiiiant  swears  upon 
information  and  belief  as  to  the  recovery  of  tlie  judgment 
and  return  of  execution  tDilla  honaJ'"- 

61  story's  Eq.  PI.  §  477,  478,  288,  =3«  FoM'/cr  v.  Fowler.  204  111.  82. 
311;    Coop.   Eq.   PI.   125;    liyves   v.  04  High  on   Inj.   S   !)S4-'JS7. 
Uyvvs,  S  Ves.   34S;    and   see   lius-  ^''  Camphi'U  v.  Morrison.  7  Paige 
sell  V.   Clarke,   etc.,   7   Crancli,   69,  Ch.  R.  157;  Rehoul's  Heirs  v.  Beh- 
89;   1  Story's  Eq.  .lur.  §  71.  rens,  5  Ala.  An.  79;  Cutlett  v.  Mc- 

62  Lord  Red.  Tr.  PI.  112,  11,3;   1  Donald.  13  Ala.  An.  44;   Stirlen  v. 
Mad.   Ch.    Pr.    26,   7,    197;    White-  Ncustadt,  50  III.  App.  378;  Neil  v. 
church  V.  Oolding.  2  P.  Wras.  541;  Oldach.  86  III.  App.  354. 
Murplty   V.    Murphy.    1S9   111.   3()6;  f"' High  on   Inj.  S  9S4;   Campbell 
Hospital  V.   People.   22;;   111.   244.  v.    Morrison.   7   Paige  Ch.   R.   11)7; 

'•■■^  Marble    v.     lionhotel.    35     111.  Unnk   v.   Skinner.   9   Paige  Ch.   R. 

240;   Gregg  v.  liroirer.  67  111.  .^25:  30n. 

liooth  V.  Wiley.  "[02  \]\.  Hi:  Fouler  Mi  Hamersley       v.     M'ickofJ.     S 

V.  Fowler.  204   111.  S2.  I'ai^o  Ch.  R.  72;    Scizer  v.  Seizer, 
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Tlic  g('ii»'i-nl  rule  applicahlc  to  the  vorilication  of  hills 
ill  ('(|nity  is  that  the  allidavit  siidiild  lie  in  such  form  as 
to  siil),j('ct  the  ])arty  iiiakiii.n'  it  to  a  prosecution  for  per- 
jury in  case  the  matter  sworn  to  proves  to  he  false. 
The  usual  form  of  such  verification  is  that  the  party 
verifying;  has  read  the  liill  suhscrihed  hy  him  (or  has 
heard  it  read)  and  knows  the  contents  thereof,  and  that 
the  same  is  tiiie  of  his  own  knowledge  except  as  to  mat- 
ters which  are  tlierein  stated  to  be  on  his  information 
and  belief,  and  as  to  these  matters  he  believes  them  to  be 
true.^' 


SECTION   XV. 
PARTIES  TO  BILLS. 

It  cannot  be  expected  that  in  a  condensed  work  of  this 
kind,  the  important  consideration  as  to  who  are  proper 
and  necessary  parties  to  a  bill  can  meet  with  an  ex- 
tended examination.  This  is  a  subject  of  great  practical 
importance,  and  of  no  inconsiderable  difficulty  in  a  great 
variety  of  cases.  The  reader  is  referred  to  Chapter  IV 
of  Story's  Equity  Pleadings,  1  Daniel's  Chancery  Prac- 
tice, Chapter  V,  and  Barbour  on  Parties,  where  these 
authors  have  devoted  a  great  deal  of  attention  and  a  large 
space  to  the  subject.  A  brief  summary  of  the  rules  in 
relation  to  proper  parties  to  proceedings  in  chancery  is, 
however,  indispensable,  and  will  be  given. 

Who  should  be  made  parties.— In  chancery,  all  the 
parties  in  interest,  and  whose  rights  may  be  affected, 
ought  to  be  made  parties  to  the  bill ;  and  if  the  court  is 
called  upon,  in  the  exercise  of  its  discretion,  to  dispense 
with  the  proper  parties,  some  reason  therefor  ought  to 
be  disclosed  in  the  bill.-"* 

i9  Paige  Ch.  R.  605;   High  on  Inj.  v.    Campbell,   4    Scam.   424;    Whit- 

§   984-986.  ney  v.  Mayo,  15  III.  251;   Prentice 

5T3  Dan.  Cii.  Prac,  2171;  Farrell  v.   Kimball.  19   111.  320;    Hoare  v. 

V.  Heiberg,  262  111.  407.  Harris.  11  III.  24;   Smith  v.  Rotan, 

!ii>  Oilham  v.  Caitns.  Breese.  164;  44  III.  506;  Hassett  v.  Ridgley.  49 
Scott  V.  Moore,  3  Scam.  306;  Mar-  111,  197;  Hickenbotham.  v.  Black- 
tin  V.  Dryden,  1  Gilm.  187;   Spear  ledge,  54  III.  316;  Heffron  v.  Gage, 
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The  general  rule  is  that  all  persons  having  equitable 
rights  in  the  subject  of  (lisi)ute,  as  well  as  persons  having 
legal  rights  therein,  should  be  made  parties. ^^ 

All  persons  so  circumstanced  that,  unless  their  rights 
are  bound  hx  the  decree,  they  may  cause  future  molesta- 
tion to  the  party  against  whom  relief  is  sought,  should 
be  brought  before  the  court."" 

In  order  to  render  one  a  necessary  party  it  must  ap- 
pear that  he  may  be  compelled  to  respond  to  the  prayer 
of  complainant's  bill,  and  if  there  is  nothing  he  is  called 
upon  to  do,  or  can  be  compelled  to  do,  as  a  duty,  he  is  not 
a  necessary  party. "^ 

Courts  will  take  notice  of  the  omission  of  proper  de- 
fendants in  the  bill,  though  no  demurrer  be  interposed, 
when  it  is  manifest  that  tlie  decree  will  have  the  effect 
of  depriving  them  of  their  legal  rights."-  If  the  answer 
to  a  bill  discloses  an  interest  in  a  third  person  in  the 
subject-matter  of  the  suit,  he  should  be  made  a  defend- 
ant in  the  bill,  that  he  may  have  an  opportunity  of 
defending  his  interests,  which  might  otherwise  be  af- 
fected without  a  hearing,"*  and  the  court  either  of  origi- 
nal jurisdiction  or  a  court  of  review  should  of  its  own 
motion,  without  waiting  for  action  by  the  complainant, 
defendant  or  al)sent  party,  require  such  party  to  be 
brought  in,"*  even  if  no  objection  is  made  by  any  party 
litigant.  There  are  some  exceptions  to  the  general  rule 
that  all  persons  interested  in  the  subject-matter  in  the 
suit  should  be  made  parties;  but  one  general  rule,  how- 
ever, governs  all  these  exceptions,  and  that  is,  that  as 

149  111.  1S2;   HoneU  v.  Foster.  122  Herrington   v.    Huhbard.    1    Seam. 

111.  276;   Dorman  v.   Brrrrton,  140  569;    Bohan    v.    OaUoway,    IS    111. 

111.  153;  Land  Co.  v.  Peck.  112  111.  75;    Prentice    v.    Kimhnll.    19    111. 

408.  320;   Knopf  v.  Board.  173  111.  196; 

^f  Gerard  v'.  Bates.  124   111.   150;  Yillaf/e  v.   Village,  163  111.  9. 
Gordon   v.    Johnson.    1S6    111.    l.S;  'i^  Herrington     v.     Huhbard.     1 

Moore  v.  Munn.  69  111.  591;   Nolan  Srani.  569;    Lvsk  v.   Thateher.   102 

V.  Barnes.  26S  111.  515.  111.   60. 

f^"Cnandlcr    v.     Ward.     1S8     111.  ''■'Knopf  v.  Board,   173  111.   196; 

322;  1  Dan.  Ch.  Pr.  241.  Gordon    v.    Johnson,    186    111.    18; 

61   L.  rf  ^^  ff?/.  Co.  V. /?,i/.  Co..  174  Ahernathie  v.   Rich,   229   111.   412; 

111.  448.  Nolan  v.  Barnes,  268  111.  515. 

'i  Payne  v.  Avery,  21  Mich.  524; 
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the  olijoct  of  flic  I'lilc  is  ti)  a('coiii|ilisli  llio  purpose  of 
justice  between  all  of  the  ))artics,  and  as  it  is  a  rule 
founded  in  some  sort  upon  jiuhlic  convenience  and  policy 
ratiier  than  upon  j)ositive  princi])les  of  inunici])al  or  ii:en- 
eral  jurisprudence,  courts  of  equity  will  not  suffer  it  to  be 
applied  so  as  to  defeat  the  very  pur])ose  of  justice,  if  they 
can  dispose  of  tiie  merits  of  the  case  before  them  without 
prejudice  to  the  rights  or  interests  of  other  persons  who 
are  not  parties;  or  if  the  circumstances  of  the  ease  ren- 
der tile  ajiplication  of  the  rule  imi)ractical)]e,  and  if  the 
persons  thus  interested  are  unknown  to  the  complainant, 
or  are  exceedingly  numerous  and  so  scattered  that  tlieir 
places  of  residence  cannot  lie  ascertained  without  great 
and  extraordinary  difficulty  they  need  not  be  made  par- 
ties.«-' 

Where  the  members  of  a  voluntary  association  are 
numerous  and  it  is  impracticable  to  liring  them  all  be- 
fore the  court,  service  nj^on  a  part,  to  act  for  the  other 
members  of  the  association  as  well  as  for  themselves,  is 
sufficient  to  give  a  court  of  equity  jurisdiction  of  the  as- 
sociation."" 

A  jierson  interested  in  the  subject-matter  of  a  suit  in 
equity,  refusing  to  join  with  the  complainant,  may  be 
made  a  defendant,  though  his  interest  is  with  the  com- 
plainant,"^ and  if  in  his  judgment  the  bill  does  not  fully 
or  accurately  set  out  the  facts  be  may  su])])ly  the  defects 
by  answer  and  introduce  evidence  on  the  hearing."**  And 
if  it  apjiear  to  the  court  that  a  person  who  may  be  inter- 
ested disclaims  all  interest  in  the  controversy,  he  need 
not  be  made  a  pjarty."^ 

How  described. — Parties  to  suits  in  chancery  should  be 
descril)cd  liy  their  proi)er  names,  if  known  ;  if  their  names 

»^  Willis  V.  Henderson.  4   Scam.  487;  Nolan  v.  Barnes.  268  111.  515. 

13;  Webster  v.  French,  11  111.  254;  fi"  Warfield    v.    Williamson.    233 

Whitney    v.    Mayo,    15    111.     252;  111.  487. 

Smith  V.  Rotan,  44   111.   506;    Pal-  «t  Sinith  v.  Sachet,  5  Gilm.  534; 

mer   v.    Wood,    48    111.    App.    630;  Whitney    v.    Mayo.    15    111.    2,52; 

Land   Co.   v.    Peck,    112    111.    435;  Morse  v.   Hovey.   9    Paige   Ch.   R. 

R.   R.   Co.   V.   Kerr.   153    III.    182;  197;  7acfcsora  v.  A'orris,  72  111.  364; 

Chiiljoil   V.    Arthur.    158    III.    600;  Roby  v.  Commrs.,  252  III.  575. 

Loan  Co.  v.  R.  R.  Co.  173  111.  439;  «»  Roby  v.  Commrs.,  252  III.  575. 

Warficld    v.    Williamson,    233    III.  «»  Johnson  v.  Rankin.  3  Bibb,  86. 
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are  unknown,  tbey  must  Ix'  made  parties  in  the  manner 
prescribed  b}'  statute.'"'  Parties  may  be  made  to  a  bill 
under  an  averment  that  they  have,  or  pretend  to  have, 
title  to  land ;  and  if  the  charge  in  the  bill  is  untrue,  by 
disclaiming',  they  may  obtain  costs.  Such  parties,  if  there 
is  no  ecpiitable  ground  of  relief  shown  against  them, 
should  demur  separately — not  join  in  a  general  de- 
murrer."^ 

Persons  under  disability. — Suits  in  chancery  may  be 
commenced  and  pi-osecuted  by  infants,  either  liy  guardian 
or  next  friend,  and  by  conservators  on  l)elialf  of  the  jjcr- 
sons  they  rciiresent."-  Tlie  suit  must  ))e  in  tlii^  name  of 
the  minor  by  his  next  friend  or  guardian  ;''^  and  an  order 
of  court  appointing  a  next  friend  is  unnecessary.'^  The 
next  friend  may  be  selected  after  the  suit  is  commenced.'^^ 

One  whose  interests  are  adverse  to  those  of  the  minor 
can  not  act  as  a  next  friend.''" 

Joinder  of  parties. — Where  a  tax  is  sought  to  be  levied 
without  authority,  several  ])roi)eity  owners,  having  a 
common  interest  in  tlie  subject,  and  asking  relief  against 
the  same  injury,  on  the  same  ground,  may  join  in  a  l)ill 
to  restrain  its  cobection,"'^  or  on  a  bill  iiled  by  a  siugk^ 
tax-payer,  equity  may,  by  a  single  decree,  restrain  the  col- 
lection of  the  entire  tax.''* 

Want  of  proper  parties,  misjoinder,  etc. — Where  the 
want  of  proper  jiarties,  or  a  misjoinder,  ai»i)ears  U]ion  the 
face  of  the  bill,  advantage  of  it  may  he  taken  by  demurrer 
or  motion  to  dismiss;  where  tlie  want  of  parties  does  not 
so  ap])ear,  a  i)lea  or  answer  setting  up  the  fact  is 
proper.'"'    The  want  of  necessary  jiarlies  is  not,  however, 

■!«  Kirkham     v.    Justice.    17     HI.  (7u((/;('i(/7(  v.  /f.  7^.  Co.,  51  111.  App. 

107.  491 ;  /•  C.  R.  Co.  V.  Latimer,  128  111. 

T  Finch  V.  Martin.  1!)  111.  lO.f,.  IfiS. 

72  Rev.  Stat.   (1913)    IGl;    1  J.  &  'f' lAnehaugh  v.  Atu-atcr.  173  111. 

A.  An.  Stat.  728.  613. 

':i //oore   V.    Harris.    11    111.    24;  ''  llarward  v.  Drain   Co..  .'Jl    111. 

Holmes  v.  Field.  12  III.  431;  Star-  130;  Mt.  C.  R.  Co.  v.  lilanchard,  54 

art   V.   Howe.    17    111.    71.  111.  240;  CortKcH  v.  lVn«i)is.  71  111. 

7<  French      v.      Crcalh.      Breese  488. 

(Becrher's  ed.)   111.  R.  31.  ■>»  Knopf  v.   Rank.   173   111.    IOC. 

-'■•Stumps  V.  Kelley,  22  111.   140;  t"  I'rentice    v.    Kimhall.    l!t    111. 
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a  ground  for  dismissal  in  the  first  instance;  Liit  if  the 
oomiilain.-int  nonl('(>ts  or  rofnscs  to  make  tlio  necessary 
l)arties,  alter  ohjection  made,  the  hill  will  he  dismissed,'*" 
without  prejudice.**^  Tf  the  ohjection  is  not  taken  until 
the  hearin.ij,  the  court  nun'  order  the  case  to  stand  over, 
on  terms,  with  liherty  to  the  complainant  to  amend,  hy 
adding  such  new  parties  as  may  seem  to  be  necessary;**^ 
but  it  can  not  he  ur.u'ed  at  the  hearin.n',  uidess  it  is  man- 
ifest that  a  decree  can  not  lie  made  without  l)ringing  other 
parties  before  the  court.*^  If  neither  ])arty  raises  the 
ohjection,  it  is  competent  for  the  court  to  go  on  and  settle 
the  rights  of  the  parties  before  it,  without  prejudice  to 
those  who  are  not  parties/* 

When  the  rights  of  jiarties  not  l)efore  the  court  are 
intimately  connected  with  the  matter  in  dispute,  so  that 
a  final  decree  can  not  be  made  without  materially  affect- 
ing their  interests,  the  objection  may  be  taken  at  the  hear- 
ing, or  on  appeal,  or  on  error.*^ 

SECTION  XVI. 
ANCIENT   BILLS. 

It  may  be  profitable  here  to  give  the  form  of  an  ancient 
bill,  taken  from  the  proceedings  of  the  Record  Commis- 
sion. Barton,  in  his  history  of  a  suit  in  equity,*®  gives 
the  form;  and  speaking  of  it,  says,  it  was  filed  in  the 

320;    ffpi'ar  v.   Camplell,   4   Scam.  Miller  v.   McCan.   7   Paige  Ch.   R. 

424;  Hcott  v.  Bennett.  1  Gilni.  646;  451;  McLaiighliii  v.  VanKeuren,  21 

Gerard     v.     Bates.     124     III.     150;  N.  J.  Eq.  R.  379. 

Johnson  v.  Huber.  134  111.  515.  n-^  Cannon  v.  Norton,  14  Vt.  178; 

»"  Singleton    v.    Gale.    8    Porter,  see    Woods   v.    Scott.    Id.    518;    De 

270;    Knapp    v.    Marshall,    26    111.  La  Vergne  v.  Everton.  1  Paige  Ch. 

63;    Thomas  v.  Adams.  30  111.  37;  R.   181;    Gerard  v.  Bates,   124   111. 

Starne  v.   Farr.  17   Bradw.   491.  150. 

8iAfn«s  V.  Mims,  3  J.  J.  Marsh.  »*  Lorillard   v.    Coster,    5    Paige 

103;   Rowland  v.  Gorman.  1  J.  J.  Ch.  R.  172. 

Marsh.    76;     Barry    v.    Rogers,    2  ^^  Prentice    v.    Kimball.    19    111. 

Bibb,  304;   Wallace  v.  Hawley.  4  .1.  320;   KnopI  v.  Board,  173  111.  196; 

J.  Marsh.  622;   Gillett  v.  Hickling,  Gordon  v.  Johnson,  186  111.  18. 

16  Bradw.  392.  "s  Barton's  Suit  in  Eq.  39,  note 

82  Feicft    V.    Hooper,    20    Maine,  (1). 
159;   Nash  v.  Smith,  6  Conn.  421; 
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reigii  of  Henry  V,  to  compel  a  defendant  to  snrrender  a 
message  wliicli  was  the  inheritance  of  the  phuntitf ,  Kath- 
arine. It  will  be  perceived  in  how  small  a  compass  the 
whole  is  contained,  and  yet  how  completely  it  takes  in 
the  equity  of  the  case. 

No.  5.     Form  of  an  Ancient  Bill. 

To  the  Reverend  Father  in  God.  the  Bishop  of  Winchester,  Chancellor 
of  England ; 
Beseecheth  humbly  your  poor  orator,  John  Bell,  of  Calls,  soldier,  and 
Katharine,  his  wife,  that  whereas  William  Atte  Wode,  otherwise  called 
William  Atte  Downe,  of  Rochester,  father  of  said  Katharine,  since  dead, 
heretofore  was  seised  in  his  demesne  as  of  fee  of  one  messuage  with  the 
appurtenances  in  Rochester,  situated  in  the  churchyard  there — the 
which  William,  in  the  feast  of  St.  Michael,  in  the  twenty-second  year 
of  the  reign  of  King  Richard  II,  since  the  conquest,  let  to  farm  to  one 
Simon  Stelhard,  of  Gillingham,  the  same  messuage  with  the  api)urte- 
nances,  for  term  of  seven  years  then  next  ensuing,  for  a  certain  sum  to 
him  annually  to  be  paid;  the  which  Simon,  within  the  first  two  years, 
was  ousted  by  the  executors  of  the  said  William,  because  he  would  not 
attorn  to  them  in  payment  of  the  rent  of  the  said  messuage — the  which 
messuage  was  since  then  several  times  alienated  to  divers  persons, 
and  now  so  it  is,  very  gracious  Lord,  that  one  Piers  Savage,  now 
occupier  of  the  same  messuage,  for  which  he  hath  not  paid  more  than 
mark,  hath  oftentimes  been  required  to  deliver  the  same  to  the  said 
John  and  Katharine,  as  the  heritage  of  the  same  Katharine;  and  he 
hath  not  delivered  the  same,  nor  yet  will,  hut  detains  it  in  destruction 
of  their  poor  estate  and  perpetual  disherison  of  the  same  Katharine,  if 
they  should  not  obtain  a  remedy  by  your  gracious  aid  in  this  behalf; 
and  the  which  John  and  Katharine  are  so  poor,  and  the  said  John  so 
ill,  that  they  can  not  pursue  the  common  law.  Please  your  very  gra- 
cious Lordship  to  consider  the  premises,  and  thereupon  to  grant  a  writ 
to  the  said  Piers  to  appear  before  you  at  a  certain  day  upon  a  certain 
pain,  by  you  to  be  limited,  to  answer  of  the  matter  aforesaid,  and  to 
do  right,  as  good  conscience  demandeth  it,  and  this  for  the  love  of  God, 
and  in  work  of  charity. 

The  following  general  account  of  tlu'se  tuicicnt  bills  is 
taken  from  Spenee's  History  of  Equitable  Jurisdiction, 
vol.  1,  p.  ;567 : 

"The  phiintiff  in  his  bill  siin])ly  detailed  the  facts.  It 
was  not  necessary  that  the  bill  should  use  any  particular 
pIii;is<'<)]ogy,  or  that  it  should  define  or  descrilx'  the  cjiuse 
of  suit  in  any  set  or  definite  terms,  as  in  a  declaration  at 
law ;  it  was  not  founded  on  any  regula  juris;  it  frequently 
sought  relief  against  some  rule  of  law.     All  that  the 
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plaintiff  liad  to  show  was,  that  liis  was  a  case  which  oiiglit 
to  ho  cntortaincd  under  tlio  ]K)W(>rs  g'ivon  Ity  the  c^eneral 
di^ogation.  The  hills  almost  nniversaily  pray  a  sub- 
poena; sonu'tiiiies  a  writ  of  lidhcds  corpus  ciiiii  causa,  or 
writ  of  certiorari  ak)iie;  sometimes  for  sul)pa')ta  as  well 
as  one  or  the  other  of  those  writs;  in  some  instances  a 
sergeant-at-anus,  to  hrin,;;-  up  the  defendant,  is  prayed 
for;  sometimes  an  injunction.  Some  of  the  hills  pray  for 
the  surety  for  the  peace  as  well  as  other  relief;  many  of 
the  hills  simply  ask  relief  generally.  In  some  instances 
the  hill  consists  of  interrogatories,  upon  which  it  prays 
the  defendant  may  he  examined.  The  hills  always  con- 
clude in  terms  of  supjdication,  as  'for  the  reverence  of 
God  and  for  work  of  charity;'  the  plaintiff  sometimes  ad- 
ding, 'and  he  shall  ever  pray  for  you;'  'and  your  petiti- 
tioner  shall  ever  pray,'  etc.,  is  still  ai)pen(led  to  every 
l)etition  to  the  chancellor.  In  ancient  times  the  suJ>pa')ia 
was  not  issued  unless  the  case  stated  in  the  ))ill  was  con- 
sidered to  warrant  it,  and  the  chancellor  sometimes  took 
the  advice  of  some  of  the  judges  on  the  suhject.  Some- 
times a  letter  was  first  written  by  the  chaneelhjr,  urging 
the  defendant  to  do  justice  to  the  plaintitf. "" 

87  Barton's  Suit  in  Eq.   39,  note    (1). 


CHAPTER  IV. 

FORMS  OF  THE  CONSTITUENT  PARTS  OF  AN 
ORIGINAL  BILL. 

I.     THE  ADDRESS. 

fi.     In  the  CiJTiiit  Court  of  the  Uniterl  States. 
To  the  Tudges  of  the  Circuit  Court  of  the  United  States  for  the  District 
of  . 

7.     In  Illinois. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In   Chancery   sitting: 
(The  nddress  for  the  various  state  courts  can  be  arranged  according 
to  the  title  of  the  court.) 

II.     THE   INTRODUCTION. 

.9.     By  a  complainant  under  no  disabilities. 

Your  orator,  A.  B.,  of  the  county  of ,  respectfully  represents  unto 

your  honors  that,  etc.: 

9.     By  an  unmarried  icoman. 

Your  oratrix.  C.  D.,  of  the  county  of ,  respectfully  represents  unto 

your  honors  that,  etc. 

10.     By  a  married  woman  against  her  husband,  or  other  person. 

Your  oratrix,  C.  D.,  wife  of  D.  D.,  of  the  county  of ,  respectfully 

represents  unto  your  honors,  that,  etc.: 

//.     By  husband  and  wife. 
Your  orator  and  oratrix.  A.  B.,  and  C.  B.,  his  wife,  of  the  county  of 
,   respectfulUy   represents  unto  your   honors,  that,  etc. 

/,?.     By  an  infant   by  his  father  and  next  friend. 

Your  orator,  A.  B.,  of  the  county  of  ,  an  infant  under  the  age  of 

twenty-one  years,  to  wit,  of  the  ago  of years,  by  E.  B,.  of  the  same 

county,  his  father  and  next   friend,  respectfully   represents  unto  your 
tinnora  that,  etc. 
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/~'a.     By  an  infant  by  liis  fjiiardian. 

Your  orator,  A.  B.,  of  the  county  of ,  an  infant  under  the  age  of 

twenty-one,  to  wit,  of  the  age  of   — —  years,  by   E.   P.,  of  the   same 
county,  his  guardian,  respectfully  represents  unto  your  honors  that,  etc. 

IS.     By  a  corporation. 

Your  orator,  the Company,  a  corporation  duly  established  by  the 

laws  of  the  State  of ,  respectfully  represents  unto  your  honors  that, 

etc. 

In  the  Circuit  Court  of  the  United  States. 

14.  A.  B.,  of ,  and  a  citizen  of  the  State  of ,  brings  this  his 

bill  against  C.  D.,  of ,  and  a  citizen  of  the  State  of  ,  and  E.  F.. 

of ,  and  a  citizen  of  the  state  of ;  and,  thereupon,  your  orator 

complains  and  says  that,  etc.i 

III.     THE   PREMISES  OR  STATING  PART. 

15.  That,  etc.  (Here  insert  all  the  facts  and  circumstances  of  the, 
complainant's  case,  ami  of  the  wrong  or  grievance  complained  of.  and 
conclude  stating  part  as  follou-s:)  And  your  orator  well  hoped  that  no 
disputes  would  have  arisen  touching  the  said,  etc.,  etc.,  (stating  the 
subject-matter)  ;  but  that  the  defen'' mt  would  have  complied  with  the 
reasonable  request  of  your  orator,  as  in  conscience  and  equity  he  ought 
to  have  done. 

IV.     THE  CONFEDERATING  PART. 
(This  part,  as  we  have  seen,  may  he  omitted  at  the  option  of  the 
pleader.) 

16.  But  now  so  it  is,  may  it  please  your  honors  that  the  said  C.  D., 
combining  and  confederating  with  divers  persons,  (or,  if  there  are  sev- 
eral defendants,  then  thus:  combining  and  confederating  with  E.  P. 
and  G.  H.,  and  with  divers  other  persons;  or,  the  said  L.  M.  and 
N.  M.  combining  and  confederating  together  and  with  divers  per- 
sons) at  present  unknown  to  your  orator,  whose  names,  when  dis- 
covered, your  orator  prays  he  may  be  at  liberty  to  insert  herein  with 
apt  words  to  charge  them  as  parties  defendant  hereto,  and  contriving 
how  to  wrong  and  injure  your  orator  in  the  premises,  he,  the  said  C.  D., 
absolutely  refuses  to  comply  with  such  request,  and  he  at  times  pretends 
that,  etc.  (Here  follows  the  stati'ment  of  the  defendant's  supposed 
ground  on  which  he  avoids  the  complainant's  claim,  and  this  should  be 
matter  disproved  or  traversed  in  the  charging  part  of  the  bill.) 

V.     CHARGING  PART. 

(This  part  of  the  hill  may  also  be  omitted  at  the  pl<:nder's  option.) 

17.  That  the  defendant  sometimes  alleges  and  pretends  {stating  the 
supposed  ground  of  the  defendant),  and  at  other  times  he  alleges  and 

1  Rule  25  of  the  Rules  of  Practice  for  the  Courts  of  Equity  of  tho 
U.  S.,  post. 
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pretends,  etc.;  whereas,  your  orator  charges  the  contrary  thereof  to  be 
the  truth,  and  that  (statino  the.  special  matter  with  which  the  com- 
plainant meets  the  defendant's  supposed  case.) 

VI.     JURISDICTIONAL   CLAUSE. 

(This  clause  may  be  omitted  as  unnecessary.) 

18.  All  which  actings,  doings,  and  pretenses  of  the  defendant  (or  de- 
fendants) are  contrary  to  equity  and  good  conscience,  and  tend  to  the 
manifest  wrong,  injury  and  oppression  of  your  orator  in  the  premises. 
In  consideration  whereof,  and  inasmuch  as  your  orator  is  entirely 
remediless  in  the  premises,  according  to  the  strict  rules  of  the  common 
law,  and  can  only  have  relief  in  a  court  of  equity,  where  matters  of 
this  nature  are  properly  cognizable  and  relievable.  To  the  end  there- 
fore, etc. 

VII.  INTERROGATING  PART. 

(In  many  cases  this  part  is  unnecessary.) 

19.  To  the  end,  therefore,  that  the  said  C.  D.  and  the  rest  of  the  con- 
federates, when  discovered,  may,  upon  their  several  and  respective 
corporal  oaths,  full,  true,  direct  and  perfect  answers  make  to  all  and 
singular  the  matters  hereinbefore  stated  and  charged  (or  to  all  and 
singular  the  preniiscs.  or.  to  all  and  singular  the  charges  and  matters 
aforesaid),  as  fully  and  particularly  as  if  the  same  were  hereinafter 
repeated,  and  they  thereunto  distinctly  interrogated  (or  as  fully  in 
every  respect  as  if  the  same  were  here  again  repeated,  and  they  there- 
unto particularly  interrogated);  and  that  not  only  as  to  the  best  of 
their  respective  knowledge  and  remembrance,  but  also  as  to  the  best  of 
their  several  and  respective  information,  hearsay  and  belief  (or,  ac- 
cording to  the  best  of  their  respective  knowledge,  information  and  be- 
lief); and  more  especially,  that  they  may  answer  and  set  forth: 

1.  Whether,  etc.  (Here  follow  interrogatories  to  be  answered  by  the 
defendant.) 

2.  Whether,  etc. 

VIII.  PRAYER  FOR  RELIEF. 

20.  (After  the  interrogating  part.)  And  that  the  defendant  may 
come  to  a  fair  and  just  account,  etc.  (Here  state  the  particular  relief 
asked;)  and  that  your  orator  may  have  such  further  and  other  relief 
in  the  premises  as  the  nature  of  his  case  shall  require,  and  to  your 
honors  shall  seem  meet. 

IX.  PRAYER   FOR  PROCESS. 

21.     Prayer  for  summons. 
May  it  please  your  honors  to  grant  the  writ  of  summons  in  chancery, 

directed  to  the  sheriff  of  the  said  county  of ,  comnianding  him  that 

he  summon  the  defendant,  C.  D.,  to  appear  before  the  said  court,  on  the 
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first  day  of  the  next term  thereof,  to  be  held  at  the  <^ourt  house  in 

,  In  the  county  of  ,  aforesaid,  and  then  and  thore  to  answer 

this  bill,  eti'. 

21a.  Prayer  for  siibpana. 
May  it  please  your  honors  to  giant  unto  your  orator  the  writ  of  sub- 
poena of ,  to  be  directed  to  the  said  C.  D.,  and  the  rest  of  the  con- 
federates when  discovered,  thereby  commanding  them  and  every  of 
them,  at  a  certain  day  and  under  a  certain  penalty,  therein  to  be  spe- 
cified (or,  therein  to  he  inserted),  personally  to  be  and  appear  before 
this  honorable  court,  and  then  and  there  to  answer  all  and  singular  the 
premises,  and  to  stand  to,  perform  and  abide  such  order  and  decree 
therein,  as  to  your  honors  shall  seem  meet. 

21  J).    Prayer  for  injunction. 

(After  the  prayer  for  summons  or  suhpana  as  in  the  two  last  forms, 
add    t}ie   following:) 

And  may  it  please  your  honors  to  grant  unto  your  orator  the  people's 
writ  of  injunction,  to  be  directed  to  the  said  C.  D.,  restraining  him,  etc. 
(Here  insert  the  matter  to  he  enjoined),  until  the  further  order  of  said 
court. 


CHAPTER  V. 


PROCESS  FOR  APPEARANCE. 

Section     1.  Summons. 

2.  Service  and  Return. 

3.  Notice  by  Publication. 

4.  Service  by  Copy  of  Bill. 

5.  Unknown    Defendants. 

6.  Entry  of  Atpearance. 

7.  Attac-hment. 

8.  Attachment  with  ProclamXtion. 

9.  Commission  of  Rebellion. 

10.  Sergeant-at-akms. 

11.  Sequestration. 

SECTION  I. 
SUMMONS. 

Section  8  of  the  Clianeery  act  provides  that 

"Upon  the  filing  of  every  bill,  the  clerk  ot  the  court  shall  thereupon 
issue  a  summons,  tested,  dated  and  sealed,  as  a  summons  in  common 
law  suits,  directed  to  the  sheriff  of  the  county  in  which  the  defendant 
resides,  if  the  defendant  be  a  resident  of  this  State,  requiring  him  to 
appear  and  answer  the  bill  on  the  return  day  of  the  summons;  and 
where  there  are  several  defendants  residing  in  different  counties,  a 
separate  summons  shall  be  issued  to  each  county,  including  all  the 
defendants  residing  therein."  i 

The  statutory  iirovisioiis  as  to  the  t'onii  and  iii.iinu'r  of 
issuiiiti"  suiiiinoiis  are  iiiandatdry.- 

A  sunimuiis  made  retunialile  ci.i;!!!  tcrius  after  date  is 
void,  and  service  thereof  does  not  coid'cr  juiisdiction  of 
defendant. •''  Tt  must  lie  nn<ler  seal,^  and  contain  tlie 
names  of  all  the  complainants,^  and  where  the  summons  is 

iRev.  Stat.    (1913)    1C4;    1  J.  &  111.  G18. 

A.  An.  Stat.  733.  ■>  Gnrhnid  v.  Biitton.  12  111.  232. 

i  Aws  V.   Hankcy.   12S   111.   523;  '■  Hichanlson    v.     TlidiniKiDn.    41 

Orei'uwood  v.  Murphy.  131  111.  604.  111.   202;    Miller  v.  Handy,   40   111. 

8  Hochlander  v.  Hochlander,  73  448. 
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dated  less  than  ten  days  licl'dic  tlic  rcliiiii  day  it  is  void." 
And  wliero  a  sunnnons  is  held  void,  it  will  be  quaslied  on 
motion.''  But  snch  defeets  can  not  l)o  taken  advantage  of 
after  a  general  appearance.^ 

Suits  against  insurance  companies — Venue — Process. 
— Section  7  of  the  Practice  act  provides  that 

"The  courts  of  record  of  the  county  wherein  the  iilaintiff  or  complain- 
ant may  reside,  shall  have  jurisdiction  of  all  actions  hereafter  to  be 
commenced  by  any  individual  against  any  insurance  company,  either 
incorporated  by  any  law  of  this  State  or  doing  business  in  this  State. 
And  all  process  issued  in  any  cause  commenced  in  the  county  wherein 
the  plaintiff  may  reside,  wherein  an  individual  may  be  plaintiff  or  com- 
plainant, and  any  such  company  defendant,  may  be  directed  to  any 
county  of  this  State  for  service  and  return.''^ 

Suits  by  infants,  etc. — Section  5  of  the  Chancery  act 
provides  tliat 

"Suits  in  chancery  may  be  commenced  and  prosecuted  by  infants, 
either  by  guardian  or  next  friend,  and  by  conservators  on  behalf  o£  the 
persons  tbey  represent."i" 


SECTION  II. 
SERVICE  AND  RETURN  OP  SUMMONS. 

The  ninth  section  of  the  Chancery  act  of  Illinois  pro- 
vides that  "every  summons  in  chancery  shall  be  made 
returnable  to  the  next  term  of  the  court  after  the  date 
thereof,  or  the  next  succcding  term  thereafter."  And 
section  ten  of  the  same  act  ])rovides  that  "if,  in  any  suit 
in  chancery,  the  process  shall  not  be  returned,  executed, 
on  or  before  the  retui-n  day  thereof,  the  clerk,  if  recpiired, 
shall  issue  an  alias,  plurics,  or  other  process  without  an 
order  of  the  coui-t  therefor."*^ 

How  served. — Section  11  requires  that 

"Service  of  summons  shall  be  made  by  delivering  a  copy  thereof  to 
the  defendant,  or  leaving  such  copy  at  his  usual  place  of  abode,  with 

6  Carter    v.    Rodrivald.    108     III.  A.  An.  Stat.  4742. 
351.  1"  Rev.  Stat.   (1913)   164;   1  J.  & 

'  H annum  v.  Thompson.  1  Scam.  A.  An.  Stat.  728;  Burger  v.  Potter. 

238;   Anglin  v.  Nott,  1  Scam.  39.5.  32  III.  66. 

»Easton  v.  Altum.  1  Scam.  250.  n  Rev.  Stat.   (1913)   164;   1  ,T.  & 

»Rev.  Stat.  (1913)   1859;   2  J.  &  A.  An.  Stat.  735. 
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some  person  of  the  family,  of  the  age  of  ten  years,  or  upwards,  and 
informing  such  person  of  the  contents  thereof.  If  service  is  not  had 
at  least  ten  day  before  the  return  day  of  such  summons,  the  cause  shall 
stand  continued  till  next  term  of  the  court."i2 

Service  of  summons  issued  in  a  chancery  proceeding 
against  minor  defendants  by  delivering  a  copy  of  the 
summons  for  the  minor  defendants  to  the  complainant  in 
the  bill  and  informing  sucli  complainant  of  its  contents 
does  not  give  the  court  jurisdiction  of  the  minors  so 
served,  and  a  decree  rendered  upon  such  service  is  void 
as  to  them.i^ 

AVhere  minor  defendants  are  properly  in  court  and  rep- 
resented by  a  guardian  ad  litem,  it  is  not  necesssary  that 
they  again  be  brought  into  court  by  a  new  summons  upon 
the  filing  of  a  supijlemental  bill.^* 

Where  one  occupies  a  fiduciary  or  representative  rela- 
tion to  a  person  or  the  subject-matter  to  be  affected  by 
an  action  or  proceeding  and  has  some  personal  interest 
in  such  proceeding,  either  as  a  party  or  otherwise,  antag- 
onistic to  the  interests  of  those  whom  he  represents,  ser- 
vice of  jurisdictional  process  ujion  him  will  not  confer 
jurisdiction  even  though  the  statute  may  provide  for  ser- 
vice upon  one  occupying  such  relation. ^^ 

On  corporations — Return. — It  is  provided  by  Section  8 
of  the  Practice  act,  that 

"An  incorporated  company  may  be  served  with  process  by  leaving  a 
coi)y  thereof  with  its  president,  if  he  can  be  found  in  the  county  in 
which  the  suit  is  brought;  if  he  shall  not  be  found  in  the  county,  then 
by  leaving  a  copy  of  the  process  with  any  clerk,  secretary,  superinten- 
dent, general  agent,  cashier,  principal  director,  engineer,  conductor, 
station  agent,  or  any  agent  of  said  company  found  in  the  county;  and 
in  case  the  projier  officer  shall  make  return  upon  siu'h  process  that  he 
can  not  in  his  county  find  any  clerk,  secretary,  superintendent,  gen- 
eral agent,  cashier,  principal  director,  engineer,  conductor,  station 
agent,  or  any  other  agent  of  said  company,  then  such  coniiiany  may 
be   notified   by    piibliration    and    mail    in    like    manner    and    with    like 

^i  II).;  see  Mack  v.  Brown.  7'^  III.  Clark  v.   Tlioiiip.suii.    17   111.  25. 
295.  ^'Packard  v.   III.   T.  &  S.  Bank, 

i3Hemmer    v.    Wolfcr,    124    lU.  L'fil   III.  450. 
435;    Mining   Co.   v.   Edwards,    lO:!  ^'•People  v.  Fcickc,  252  111.  415; 

111.   472;    Lee   v.   Fox,   89   III.   226;  llrmmrr   v.    Wo//tT,    124    111.    435; 

Vilkins  v.  O' Sullivan,  79   111.  524;  llcppc  v.   Szczepanski,  209  111.  88. 
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effect  as  is  provided  in  sections  twelve  and  thirteen  of  an  act  entitled 
'An  act  to  regulate  tlie  practice  in  courts  of  ciiancery.'  "is 

If  a  foroiji'ii  corporation  is  transacting  its  corporate 
business  in  tliis  state  and  has  an  agent  here  process  may 
he  seiTcd  iijion  it  the  siiine  as  ni)on  a  (h)mestic  corpo- 
ration." 

Such  agent  must,  liowcver,  have  power  to  represent  the 
corporation  in  tlie  transaction  of  some  i)art  of  the  busi- 
ness contemplatcil  liy  its  cliartor.''* 

On  receivers  of  corporations. — The  Practice  act  further 
provides,  tliat 

"The  receiver  or  receivers  of  any  incorporated  company  may  be 
served  with  process,  by  leaving  a  copy  of  such  i)rocess  with  such 
receiver  or  receivers,  if  he  or  they  can  be  found  in  the  county  in  which 
the  suit  is  brought;  if  he  or  they  shall  not  be  found  in  the  county, 
then  by  leaving  a  copy  of  such  process  with  any  clerl?,  secretary  or 
superintendent,  general  agent,  engineer,  conductor,  station  agent  or 
any  agent  in  the  employ  of  such  receiver  or  receivers,  who  may  be 
found  in  the  county  in  which  such  suit  is  brought."i'-> 

On  non-resident  or  co-partnership. — Section  13  of  the 
Practice  act  provides  that 

"Any  non-resident  person  or  any  co-partnership,  the  members  of 
whii'h  are  all  non-residents,  but  having  a  place  or  places  of  business 
in  any  county  of  this  State  in  which  suit  may  be  instituted,  may  be 
sued  by  the  usual  and  ordinary  name  which  such  person  or  co-partner- 
ship has  assumed  and  under  which  such  person  or  co-partnership  is  do- 
ing business  and  service  of  process  may  be  had  in  such  county  upon 
such  person  or  co-partnership  by  serving  the  same  upon  any  agent  of 
such  person  or  co-partnership  within  this  State."2o 

The  word  "non-residents,"  used  in  section  1.3  of  the 
practice  act  of  1907,  which  authorizes  service  of  process 
upon  an  agent  of  a  co-partnership  "the  members  of  which 
are  all  non-residents  but  having  a  place  of  business  in 
any  county  of  this  state  in  which  suit  may  be  instituted," 
means  non-residents  of  the  county.  Its  purpose  is  to  place 
such  partnerships  upon  a  basis  simihir  to  that  of  corpora- 
tions with  reference  to  bringing  suits  by  service  of  pro- 
cess upon  an  agent.*^ 

16  Rev.   Stat.    (1913)    1859;    2   J.  "Rev.   Stat.    (1913)    1859;    2   J. 

&  A.  An.  Stat.  4743;  Nelson  v.  Hy.  &  A.  An.  Stat  4746. 

Co.,  225  111.  197.  2"  Rev.  Stat.  (1913)  1860;  5  J.  & 

IT  Booz  V.  Ry.  Co.,  2.".0  111.  376.  A.  An.  Stat.  4747. 

18  Booz  V.  Hy.  Co.,  250  111.   376.  21  Watson  v.  Coon,  247  111.  414. 
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A  state  statute  which  autliorizes  a  personal  action  to 
lie  brought  against  a  non-resident  i>artnershi]i  bj'  service 
of  summons  upon  an  agent  of  the  i)artnership  is  in  con- 
flict with  tlie  Federal  Constitution,  and  a  judgment  so 
recovered  in  a  foreign  state  against  an  Illinois  partner- 
ship will  not  lie  enforced  by  the  courts  of  Illinois.-^ 

On  trustee  of  railroad. — Section  12  of  the  Practice  act 
provides  that 

"A  trustee  or  trustees  operating,  managing  or  controlling  a  railway 
may  be  served  with  process  by  leaving  a  copy  of  such  process  with 
such  trustee  or  trustees,  if  he  or  they  can  be  found  in  the  county  in 
which  the  suit  is  brought;  if  he  or  they  shall  not  be  found  in  the 
county,  then  by  leaving  a  copy  of  such  process  with  any  clerk,  secre- 
tary, superintendent,  general  agent,  engineer,  conductor,  station  agent, 
or  any  agent  in  the  employ  of  such  trustee  or  trustees  who  may  be 
found  in  the  county  in  which  such  suit  is  brought."=3 

When  defendant  exempt  from  service  of  summons. — 

The  weight  of  authority  seems  to  be  clearly  in  favor  of 
the  proposition  that  all  persons  who,  in  the  discharge  of 
their  duties,  are  in  attendance  upon  courts  of  justice,  or 
are  going  to  or  returning  therefrom,  are  exempt  from 
service  of  the  writ  of  summons,  as  well  as  arrest  on  civil 
process.  The  exemption  is  alike  the  privilege  of  the  per- 
son and  the  privilege  of  the  court  and  is  designed  to  ren- 
der the  administration  of  justice  free  and  untramraeled, 
and  to  protect  from  improper  influence  all  those  who  are 
concerned  in  it.-* 

It  extends  alike  not  only  to  parties,  witnesses,  attor- 
neys, jurors,  and  all  others  who  are  assisting  in  the  ad- 
ministration of  justice  and  who  are  in  the  immediate  pres- 
ence of  the  court  themselves,  but  to  those  who  are  in 
attendance  upon  subordinate  tribunals,  and  to  officers 
who  are  api»ointed  to  assist  them  in  the  discharge  of  their 
duties;-'''  but  a  party  while  engaged  in  taking  depositions 
to  be  used  in  his  own  suit  in  another  state,  is  not  privi- 
leged from  service  of  summons.^® 

22  Ficrreer  V.  Far.son,  26S  111.  435.  ^■' Oreer  v.   Yornip.   120   111.    184, 

2s  5  J.  &  A.  An.  Stat.  4747;   Rev.  and  cases  cited. 
Stat.    (1913)    1860.  '»  Oreer  v.  Young.  120   111.   184; 

'^Oreer  v.  Young,  120  111.   184;  Casscm   v.   Oalvin,   158    III.    30. 
regg  v.  Sumner,  21  111.  App.  110. 
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The  return. — The  return  of  tlio  .service  of  a  siiniinoiis, 
except  when  otherwise  provided  by  the  statute,  must  sliow 
the  time  wlien,  upon  whom,  and  how  tlie  service  was 
made.  A  return  statini"'  tliat  tlie  sunnnons  has  been  duly 
served  on  C.  D.  according  to  law  is  not  sufficient.^' 

Service  of  summons  by  delivering  a  copy  without  read- 
ing the  writ  to  the  defendant,  is  insufficient  to  sustain  a 
judgment  by  default  in  the  absence  of  a  statute  making 
that  mode  of  service  sufficient.^* 

The  service  must  be  made  strictly  in  accordance  with 
the  statute,  and  so  shown  by  the  return  of  the  officer, 
or  the  court  will  not  have  jurisdiction  of  the  person. ^^ 
Where  the  service  is  insufficient  to  confer  jurisdiction, 
the  decree  as  to  the  defendants  is  a  nullity,  and  may 
be  (luestioned  in  a  collateral  proceeding.^" 

Where  rights  of  third  persons  have  been  acquired  in 
good  faith  a  return  of  an  officer  showing  service  of  sum- 
mons can  not  be  contradicted;  Imt  as  against  parties 
acijuiring  rights  with  notice  the  return  is  not  conclusive 
and  may  be  impeached  by  clear  and  satisfactory  evi- 
dence,^^  showing  it  to  be  untrue,  through  fraud,  accident 
or  mistake;-'-  but  it  will  not  be  set  aside  solely  upon  the 
uncorroborated  evidence  of  the  party  upon  whom  service 
is  claimed  to  have  been  made.^* 

Where  service  is  by  summons,  parol  evidence  will  not 
be  heard  to  prove  or  to  aid  it.  It  is  otherwise  when  it  is 
by  publication.^* 

If  the  return  of  the  officer  does  not  show  the  date  of  the 
service,  but  the  decree  recites  ' '  that  the  defendants  were 

■^T  Ban  V.  Shattuck.  16  111.  299; 
Wilson  V.  Grcathouse,  1  Scam.  174; 
liiUingaU  v.  Gear.  3  Stam.  575; 
mUer  V.  Handy,  40  111.  448;  Law 
V.  Grammes.  158  111.  492. 

-'<  Law  V.  Orommes.  158  111.  492. 

'«Cost  V.  Rose,  17  111.  276;  Boy- 
land  V.  Boyland,  18  111.  551;  Mil- 
ler V.  Mills,  29  111.  431;  Pigpott  v. 
Snill.  59  111.  106;  Qreenuood  v. 
Murphy,    131    111.    604. 

3"  Botsford  V.  O'Connor,  57  111. 
72;   Hochlander  v.  Hochlander,  73 


111.   613;   see  McNab  v.  -Youn!; 

,  81 

III.   11;    Burr  v.  Bloemer, 

174 

111. 

638. 

31  Kochman    v.    O'Neill, 

202 

111. 

11«;    Hilt  V.   Heimberyer, 

235 

111. 

235. 

32  Kochman   v.    O'Neill, 

202 

IlL 

110. 

33  76  id. 

34  Botsford   V.    O'Connor, 

,    57 

in. 

72;    Divkison  v.  Dickison, 

124 

111. 

483. 
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duly  sensed,"  such  roeital  lias  been  held  to  cure  the  de- 
fect in  the  return.-'^  And  a  return  "this  writ  personally 
served  by  delivering  copies  of  the  same  to  the  within 
named  defendants,"  is  sufficient. 

In  such  case  the  court  will  presume  that  the  service 
was  had  on  such  defendant,'"'  but  a  service  ' '  on  the  within 
named  defendant,"  not  giving  the  name,  there  being  two 
defendants  named  in  the  summons,  is  insufficient.*'' 

Where  service  is  made  by  delivering  a  copy  to  a  third 
person  the  return  must  state  the  name  of  the  person  to 
whom  the  copy  was  delivered ;  that  he  was  over  ten  years 
of  age ;  a  memlier  of  the  family  of  the  defendant ;  that  it 
was  at  the  defendant's  usual  place  of  abode;  and  that  the 
officer  informed  such  person  of  the  contents  thereof.^* 

If  the  return  fails  to  state  the  name  of  the  person  with 
whom  the  copy  of  the  summons  was  left,*"  or  that  he  was 
a  member  of  the  family,*'^  or  that  it  was  at  the  defend- 
ant's usual  |)lace  of  abode,*^  or  that  the  officer  informed 
the  person  with  whom  he  left  the  cojiy,  of  the  contents 
thereof,^-  it  is  defective.  Service  upon  a  defendant  by 
leaving  a  copy  with  the  complainant  is  void."  But  where 
a  copy  is  left  with  tlie  wife,  for  lier  husband,  at  her  resi- 
dence, it  will  be  presumed  to  be  the  place  of  the  abode  of 
tlie  husband.-*^  The  return  must  state,  however,  that  it 
was  at  his  or  his  wife's  residence.*'^ 

A  return  is  sufficient  which  gives  only  the  surname 
and  initials  of  a  defendant,  where  it  shows  it  was  served 

»5  Kirard  V.  Gar(/)!('r,  39  III.  125;  522;     Monlgoiiicrij     v.     Brown,     2 

Logan  v.  Williams,  76  III.  175.  (Jilm.  5S1;   Uivilhliss  v.   U7/j(»inc 

30  Barnes    v.    Hazleton,    50     111.  20  111.  425. 

429;    Oreen.man  v.  Harvey.,  53  111.  *i- Boy  land    v.    Boylaiid.    18    III. 

386;    Martin  v.   Har(jarden,   46   111.  551;  Pipgott  v.  Snell,  59  111.  106. 

322;  Iledijrs  v.  Mace.  72  111.  472.  y^  Thompson    v.    WUihrrgi-r,    56 

■"  Richardson    v.    Thompson,    41  111.    3S5;     Greenwood    v.    Murphy, 

111.    202;     WIritman    v.    Fisher,    74  131   111.   697. 

111.147.  i-'Henimer    v.    Wolfer,    124    111. 

■■>»  Uivilbliss  V,   W'hilmire.  20   111.  435. 

425;   Fisher  v.  Fisher,  54  111.  234.  ^t  Prieto  v.   Duncan,   22  111.   26; 

31'  Montfiomery  v.  Brown,  2  Gilni.  see  Mack  v.  Brown,  73  111.  295. 

5S4.  i^- Miller   v.    Mills,    29    111.    431; 

*"  Townsend  v.   Origils,   2   Sraiii.  ^Vl:lls  v.  Htuiiiph.  SS  111.  5G. 
rh6;    Boyland   v.   Buyland,    IS    111. 
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(ui  the  pci-son  iianu'd  in  the  suiiinioiis  in  whicli  his  full 
namo  was  given. ■"^ 

Denying  service — Plea  in  abatement. — A  defendant 
may  put  in  issue  the  fact  of  i\\v  service  of  process  upon 
him,  liy  plea  in  abatement,  and  then  contradict  the  offi- 
cer's return,  wliich  is  only  pri»ia  facie  evidence  of  the 
trutli  of  the  facts  therein  recited.''''  But  where  process  is 
defective  on  its  face,  or  the  return  of  service  is  of  itself 
insufficient,  the  defect  may  be  taken  advantage  of  by 
luotion  to  quash  or  dismiss.''*' 

Continuance  for  publication  or  service. — Section  15  of 
the  Clianceiy  act  provides,  that 

"If  for  want  of  due  publication,  or  service  in  time,  the  cause  shall 
be  continued,  then  the  same  proceedings  may  be  had  at  a  subsequent 
term  of  the  court  as  might  have  been  had  at  the  term  to  which  said 
summons  is  returnable."^' 


SECTION  III. 
NOTICE  BY  PUBLICATION. 

Section  12  of  the  Chancery  act  provides  that 

"Whenever  any  complainant,  or  his  attorney,  shall  file  in  the  office 
of  the  clerk  of  the  court  in  which  his  suit  is  pending,  an  affidavit  show- 
ing that  any  defendant  resides,  or  hath  gone  out  of  this  State,  or  on  due 
inquiry  can  not  be  found,  or  is  concealed  within  this  State,  so  that 
process  can  not  be  served  upon  him,  and  stating  the  place  of  residence 
of  such  defendant,  if  known,  or  that  upon  diligent  inquiry  his  place 
of  residence  can  not  be  ascertained,  the  clerk  shall  cause  publication 
to  be  made  in  some  newspaper  printed  in  his  county,  and  if  there  be 
no  newspaper  published  in  his  county,  then  in  the  nearest  newspaper 
published  in  this  State.s"  containing  notice  of  the  pendency  of  such 
suit,  the  names  of  the  parties  thereto,  the  title  of  the  court,  and  the 
time  and  place  of  the  return  of  summons  in  the  case;  and  he  shall 
also,  within  ten  days  of  the  first  publication  of  such  notice,  send  a 
copy  thereof  by  mail,  addressed  to  such  defendant,  whose  place  of 
residence  is  stated  in  such  affidavit.     The  certificate  of  the  clerk  that 

16  Verdun  v.  Barr,  253  111.  120.  v.  Young,  120  III.  184. 

*' Union  Bank  v.  Bank,   90   111.  .     *»  Oreer  v,  Young,  120  111.  184; 

56;   R.  R.  Co.  v.  Keep,  22  111.  9;  see  7ns.  Co.  v.  Palmer,  81  111.  88. 
HoUouay    v.    Freeman.    Id.    197;  J"  Rev.  Stat.   (1913)   165;    1  J.  & 

Sibcrt    v.    Thorp.    77    111.    43;    Ry.  A.   An.    Stat.   739. 
Co.  \    McDermid.  91  111.  170;   Kas-  '^"People  v.  Read,  256  111.  408. 

aing  V.  Griifith,  87  111.  205;    Greer 
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he   has   sent  such   notice   in   pursuance   of   this   section,   shall   be   evi- 
dence."5i 

If  notice  or  publication  is  siven  or  made  before  the  bill 
is  filed  it  will  not  confer  jurisdiction  on  the  court.^^ 

The  publication  may  be  made  in  a  religious  paper,^^ 
or  in  a  pajior  devoted  hirsioly  to  legal  matters  and  court 
notices,"'^  liut  not  in  a  paper  published  on  Sunday,^^  nor 
in  one  which  is  confined  to  a  particular  class  of  the  com- 
munity,^'^  nor  in  one  printed  in  a  foreign  language.^** 

The  newspajier  must  have  been  pulilished  for  at  least 
six  months  prior  to  the  first  publication  of  the  notice.'" 

It  has  been  held  under  a  former  statute  that  service 
by  i^ublication  was  not  complete  without  the  issuance  of 
a  summons  and  a  return  of  non  est  iiirciifiis.^^ 

In  construing  notices  in  chancery  proceedings  and 
other  instances  where  notices  are  required,  the  real  ques- 
tion is  not  whether  the  notice  is  formally  and  technically 
correct,  but  whether  the  object  and  intent  of  the  law  were 
substantially  attained  thereby.'*^ 

Time  of  publication.— Section  13  provides  that  the  no- 
lice  required  may  be  given  at  any  time  after  the  com- 
mencement of  the  suit,  and  shall  be  published  at  least 
once  in  each  week  for  four  successive  weeks,  and  no 
default  or  preceding  sliall  be  taken  against  any  defendant 
not  served  with  summons,  or  a  copy  of  the  bill,  and  not 
ai)pearing,  unless  forty  days  shall  intervene  between  the 
first  imblication  of  the  notice,  and  the  first  day  of  the 
term  at  which  such  default  or  proceeding  is  proposed  to 

51  Rov.  Stat.    (1913)    164;    1  J.  &  ^'«  Polzin    v.    Rand.    250    III.    ,561. 

A.  An.  Stat.  735;  see  Section  9  of  57  Rev.  Stat.  (1913)  1698;    1  J.  & 

Chapter  100,  entitled  "Notice."  A.  An.  Stat.  4458. 

'•2  Hodpen  v.  Outtcry.  58  111.  431.  ^".Jacobus  v.  Smith.  14  III.  359; 

''^  Hermandcz    v.    Drake,    SI    111.  Smith  v.  Trimble.  27  111.  152;   Mc- 

34.  Daniel    v.     Correll.     19     111.     226; 

'■i  Kerr  V.  Hitt.  75  111.  51;    Rail-  Campbell  v.  MeCahan.  41  111.  45. 
ton  V.   Lauder.  126   11,1.   219;    Maas  '''■>  ilnije   v.    Peo/ile.   223    HI.    410; 

V.    Hess.    140    111.    576;    Pentezl    v.  Iroquois    Co.    v.    Wilkin    Co.,    181 

Squire,  161  111.  34Q.  HI.  ,")S2;   Michael  v.  Mace,   137  III 

''■■  McChesney  v.  People,  145  111.  485;  Clark  v.  Mar  field,  77  111.  258: 

614;  Kerr  v.  Hitt,  75  111.  51;  R.  R.  Ooudy  v.  Hall.  36  III.  313. 
Co.  V.  People,  189  111.  119. 
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bo  (akoii/'"  Tliis  section  sooiiis  to  have  been  amonded  by 
soction  5)  of  chaptor  100  of  flic  statutes,  entitled  "No- 
tices," which  provides  that  in  all  suits  where  service  by 
pulijicatiou  is  reciuired,  it  siiail  l)e  saflicient  publication  if 
such  notice  shall  be  published  for  at  least  four  (4)  suc- 
c(>ssive  weeks,  the  tirst  jnililication  to  1)0  at  least  thirty 
(.'>())  (lays  next  jirior  to  tiic  liist  day  of  the  term  of  such 
court,  in  some  newspaper  of  .i;-eneral  circulation  in  the 
county  in  wJiicli  such  suit  may  bo  brought,  and  that  the 
clerk  shall  mail  coi)ies  to  defendants  at  their  last  known 
place  of  residence  as  stated  in  the  affidavit  within  ten 
days,  etc."* 

Affidavit — Mailing — Certificate. — S  t  r  i  c  t  com]iliance 
with  the  statute  is  necessary  to  i;ivo  jurisdiction  over  non- 
residents."^ The  affidavit  should  follow  the  language  of 
the  statute."''  AVant  of  proper  notice  to  one  of  several 
defendants  can  be  urged  by  him  alone."^ 

It  is  not  necessary  to  state  in  the  affidavit  the  street 
and  number  of  the  residence  of  defendant."'' 

The  law  does  not  require  that  the  recital  in  the  affidavit 
should  be  absolutely  true,  if  good  faith  is  used  and  rea- 
sonable diligence  exercised  in  endeavoring  to  learn  the 
l)lace  of  residence;  and  if  the  affidavit  is  made  on  inform- 
ation and  belief  obtained  after  exercising  such  diligence 
and  good  faith,  it  is  a  sufficient  compliance  -with  the  stat- 
ute."" 

An  affidavit  for  publication  of  notice  in  a  chancery  case 
which  states  that  certain  defendants  are  not  residents  of 
the  State  is  not  defective  because  it  does  not  state  that 
they  cannot  be  seVved  with  process,  as  that  statement  is 

««Rev.  Stat.    (1913)    16.",:    1  ,T.  &  Kircher  v.  Kratin(7.  145  111.  App.  1; 

A.  An.  Stat.  737;  see  Clark  v.  .War-  l^paUling  v.  Fahrnry,  lOS  111.  App. 

field,    77    111.    2^S:    Trevor   v.    Col-  602;   Tobin  v.  Brooks,  113  111.  App. 

gate,   181   111.   129.  79. 

61  Rev.  Stat.  (1913)  1697:  4  .1.  &  '-^  Fergus    v.    Tinkham,    3S    111. 

A.    An.    Stat.    4457;    see    proof    ot  407;    Rhoades  v.   Rhoades,   8S   111. 

publication,  page  62,  post.  1:19. 

0^  McDaniel    v.    Correll,    19    lU.  ''■•  Hannns  v.  Hannas,  110  lU.  53; 

226;    Schaefer  v.  Eienzel.   123   111.  Scliaefer  v.   Kienzel,    123    111.    430. 

430;  see  Miehael  v.  Mace,  137   III.  «<' Connely  v.  Rue,  148   111.  207; 

485.  MeEvilly  v.  Brounfteld,  258  111.  49. 

03  Reedy  v.  Canficld,  159  111.  254; 
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required  only  when  a  defendant  is  concealed  witliin  tlio 
State  or  on  due  inquiry  cannot  be  found. '^^ 

One  making  an  affidavit  as  a  basis  for  luililication  of 
notice  is  bound  to  make  due  inquiry  to  ascertain  the  place 
of  residence  of  a  non-resident  defendant,  and  while  he 
may  state  the  fact  of  his  own  knowledge,  yet  if  his  in- 
formation results  merely  from  inquiry  he  must  neces- 
sarily state  such  place  of  residence  upon  information  and 
belie"f.«« 

An  affidavit  of  inability  to  find  certain  defendants  in  a 
chancery  suit  brought  in  this  State,  or  to  ascertain  their 
l)lace  of  residence  upon  diligent  inquiry,  will  not  be  held 
bad  or  defective  merely  because  sworn  to  by  a  party  in 
another  State.*"* 

An  affidavit  for  publication  must  be  filed  within  a  rea- 
sonable time  after  it  is  sworn  to,  or  notice  given  in  pur- 
suance of  it  will  confer  no  jurisdiction.  Twenty  days  is 
held  to  be  an  unreasonable  tinie.^" 

The  affidavit  shoidd  aver  in  the  language  of  the  statute, 
that  upon  diligent  inquiry,  the  place  of  residence  of  the 
defendant  could  not  be  ascertained;  or  it  should  give  such 
facts  as  will  warrant  such  conclusion.  The  affidavit  should 
relate  to  his  residence,  and  not  to  his  whereabouts.''^  If 
the  affidavit  fails  to  comply  with  the  statute,  the  court 
acquires  no  jurisdiction  over  the  person  of  the  defendant, 
and  a  decree  rendered  against  him  is  void.'' 

A  certificate  of  the  clerk  that  he  has  mailed  the  notice, 
addressed  to  the  defendant,  is  prima  facie  evidence  that 
the  notice  was  received.'* 

A  notice  mailed  to  anotluu'  address  iJinn  that  stated  in 
the  affi<lavit  is  iusullicient  to  confer  juiisdit't ion.''' 

Proof  of  publication. — The  first  section  of  the  statute 
of   Illinois,  entitled  "Notices,"  provides: 

(iT  Alliircht  V.  Hiltlr,  2tS  lU.  72.  ■'^  Hartung  v.  Hartunp.  S  Bradw. 

an  AlhrcrJit  v.  Hiltlr.  24S  lU.  72.  1.5fi;     Malacr    v.    Damron,    3]     lU. 

<i«  Jolnison    V.    Oih.sun,    110  111.  App.   572;    see  Johnson  v.   Oibson, 

294.  I1fi   III.  294;   see   Connely  v.   Hue. 

T>  Campbell  v.  AfvVahan,  41  III.  MS   111.   207. 

4.5;    Reitz   v.    TJie   People,    11  111.  t-^  Bic'-erdikc   v.    Alien,    157    111. 

518.  95. 

T^  Anderson    v.     Aiidrrson,  229  t'' Amlcison  v.  Anderson,  229  U\. 

111.  538.  538. 
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"That  when  any  uotico  slmll  be  roquirod  by  law,  or  tlio  onlor  of 
court,  or  by  any  contract,  to  be  iiublishcd  In  any  newspaper,  and  no 
other  mode  of  provins  the  same  is  provided,  the  certificate  of  the  pub- 
lisher, by  himself  or  his  authorized  agent,  with  a  written  or  printed 
copy  of  such  notice  annexed,  stating  the  number  of  times  which  the 
same  shall  have  been  published,  and  the  dates  of  the  first  and  last 
papers  containing  the  same,  shall  be  sufficient  evidence  of  the  publi- 
cation therein  set  forth. "to 

The  certificate  of  the  publisher  must  state,  at  least,  the 
dates  of  the  first  and  last  pulilh-ation  of  the  notice,''''  and 
it  is  the  safer  and  better  practice  to  have  stated  the  dates 
of  each  and  every  publication.  To  fix  date  for  undated 
notice,  reference  may  be  had  to  the  date  of  the  newspaper 
containing  the  notice  ;'*  or  it  may  be  shown  by  other  evi- 
dence f^  or  the  affidavit  of  the  publisher.'*'* 

The  secretary  of  a  newspaper  corporation  has  no  im- 
plied authority,  by  virtue  of  his  office,  alone,  to  make  a 
certilirate  of  i)ul)lication  for  .such  company.**^ 

If  tlie  publisher's  certificate  is  signed  by  an  agent,  the 
authority  as  agent  must  appear;  but  if  the  puljlisher  is 
a  firm  or  corporation,  the  signature  of  a  member  of  the 
firm  or  officer  of  the  corporation,  showing  his  official  con- 
nection with  the  newspaper,  is  sufficient;*^  but  a  certifi- 
cate which  does  not  purport  to  be  signed  by  the  publisher 
or  his  agent,  is  of  no  effect  as  it  does  not  comply  with 
the  statute.*' 

A  certificate  which  does  not  state  that  the  newspaper 
was  of  "general  circulation"  is  insufficient,*'*  but  it  is 
sufficient  upon  collateral  attack.*'  As  has  been  said  the 
news])aper  must  have  been  i)itblisbed  for  at  least  six 
months  pnov  to  fii'st  publication  of  notice.*** 

-o  Rev.  Stat.  (1913)  1G97;  4  J.  &  si  Citv  v.  Stein.  2.-2  111.  409. 

A.  An.  Stat.  4456;   see  Conncly  v.  fi"- Fox  v.  Turtlr.  bT,  111.  377;  see 

Rtip.  148  III.  207.  Pentzel  v.  Squire,  161  111.  346. 

T!  Butler  V.  Chicago.  5G  111.  341;  ^^  Kearney  v.   City.  163  III.  293. 

Allen    v.     Chicago,     57     111.     264;  «*  Spalditig  v.   Fahrney,   108  111. 

Brown  v.  Chicago,  G2  111.  106.  App.  602. 

7»  Finch  v.  Sink,  46  111.  169.  85  Hereford    v.    People,    197    111. 

'"  Spellman    v.    Matheuson,    65  222. 

111.  306;  Pierce  v.  Carhton.  12  111.  sc  Rev.    Stat.    (1913)    169S;    4   J. 

358;   tingle  v.  City.  172  111.  17h.  &  A.  An.  Stat.  4458. 

8u  Taylor  v.  Reid,  103  111.  349. 
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As  in  the  case  of  personal  service  of  summons,  it  will 
be  presumed  from  the  recitals  of  the  decree  as  to  the 
jurisdiction,  that  in  ample  time,  before  the  decree  is 
rendered,  proper  publication  notice  was  had,  and  a  cor- 
rect certificate  of  the  mailing  of  notice  and  of  jniblication 
was  before  tlie  court,  and  even  if  the  certificates  of  pub- 
lication and  mailing,  which  appear  in  the  record,  are 
defective,  the  i>resumption  is  that  other  evidence  of  the 
facts  was  offered  as  a  basis  for  the  finding  of  the  court.**' 

No.  22.    Affidavit  for  publication — non-residence  of  defendant — stating 
place  of  residence. 
State  of  Illinois,     1 

County  of  r^" 

In  the  Court. 

To  the  Term,  19—. 

A.  B.         ^ 

vs.  y      In  Chancery. 

C.  D.  &  E.  V.  J 

A,  B.,  the  above  named  complainant,  on  oath  states,  that  E.  F.,  one 
of  the  above  named  defendants,  is  not  a  resident  of  this  State,  but  as 
affiant  is  informed  and  believes,  he  now  resides  in,  etc.  (Here  insert 
the  place  of  rcsidenci;   if  knoti-n.)  A.   B. 

Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D.  19 — . 

,  Clerk. 

No.  23.  Affidavit  for  publication — non-residence  of  defendants — place  of 
residorce  not  knuvn. 

(State  the  venue  and  title  of  cause,  as  in  above  form.)  A.  B.,  the 
above-named  complainant,  on  oath  states  that  the  above-named  defend- 
ants, C.  D.  and  E.  F.,  are  not  residents  of  this  State;  affiant  further 
states  that  he  has  made  diligent  inquiry  to  learn  their  places  of  resi- 
dence, and  has  been  unable  to  ascertain  the  same.  That  he  (Here 
state  the  particular  efforts  and  inquiry  made.)  A.  B. 

Subscribed,  etc 

No.  2!i.  Affidavit  for  publication — tliat  the  defendant  can  not  be  found. 
(State  the  venue  and  title  of  cause,  as  in  No.  22.)  A.  B.,  the  above- 
named  complainant,  on  oath  states  that  he  has  made  due  Inquiry  to 
learn  the  place  of  residence  of  the  said  defendants,  C.  D.  and  E.  P., 
and  is  unable  to  ascertain  the  same.    Afflant  furtlier  states  that  the  last 

known   place  of  residence   of  the  said   defendants   was   in ,   in   this 

State,  which  place  they  left  about years  ago,  since  which  time  this 

'1  Barm  It  v.  IVo?/.  Til  111.  70;  v.  Drone,  1S7  111.  17.5;  R.  R.  Co. 
Harris  v.  Lester,  SO  111.  :!07;  Mat-  v.  People.  189  111.  119;  see  Trevor 
thews  V.  Hoff,  113  HI.  90;   Bradley      v.  Vohjate,  181  111.  129. 
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affiant  has  been  unable  to  obtain  any  information  as  to  their  reaidenee. 
although  he  has  made  inquiries  of  the  former  neighbors  and  acquaint- 
ances of  the  said  defendants,  and  of  such  of  their  Ivnown  relatives  as 
would  be  likely  to  be  knowing  to  their  place  of  residence.  A.  B. 

No.  25.    Affidavit  for  publication — that  the  defendant  is  concealed  ivith- 

in  this  State. 
{State  the  venue  and  title  of  cause  as  in  Xo.  2.i.) 

A.  B.,  the  above  named  complainant,  on  oath  states  that   the  above 

named  defendant,  C.  D.,  resides  in  in  this  State;   and  that  he  is 

concealed  within  this  State,  so  that  process  cannot  be  served  upon  him. 
Affiant  further  states  that,  etc.  (Here  state  the  circumstances  which 
induce  a  belief  that  the  defendant  is  concealed  and  the  efforts  made  to 
obtain  service.)  A.  B. 

Subscribed,  etc. 


SECTION  IV. 
SERVICE  BY  COPY  OF  BILL. 

Sootion  14  of  the  Chancery  act  provides  that  "tlie  com- 
phtiiiaiit  may  cause  a  cojiy  of  the  hill,  together  with  a 
notice  of  the  commencement  of  the  suit,  to  be  delivered  to 
any  defendant  residing  or  being  witliout  tliis  State,  not 
less  than  tliirty  days  previous  to  tlie  coraniencement  of 
the  term  at  which  such  defendant  is  required  to  appear; 
which  service,  when  proved  to  the  satisfaction  of  the 
court,  shall  be  as  effectual  as  if  such  service  had  been 
made  in  the  usual  form,  within  the  limits  of  this  State. 
The  service  l)y  a  copy  of  tlie  bill  may  be  proved  by  the 
affidavit  of  the  person  serving  the  same,****  made  before 
any  officer  authorized  to  administer  oaths  in  the  place 
where  the  aflidavit  is  made;  or  in  case  the  service  is  made 
in  any  foreign  country,  before  any  United  States  minister 
or  consul  residing  in  the  country  where  the  same  is 
made."*® 

This  section  applies  to  and  includes  non-resident  in- 
fant defendants  who  are  sued,  as  well  as  aduJts.'"' 

It  will  be  observed  that  the  foregoing  section  refers 

««  Townsend  V.  Toicusrnd.  21  lU.  oo  Hale    v.    Hale.    146    111.    227; 

540.  Townscnd    v.     Toicnsend,    21     III, 

89  Rev.  Stat.   (1913)   165;   1  J.  &  540. 
A.  An.  Stat.  738. 
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only  to  the  spi-v'ioe  of  defendants  "residing  or  being 
without  this  State."  Parties  residing  within  the  State 
can  not  be  served  with  a  copy  of  the  bill,  and  decrees 
rendered  under  service  by  copy  of  the  bill  are  said  to 
be  only  binding  in  this  State,  or  on  residents  thereof.""^ 

A'o.  26.     Koticc  to  be  served  with  a  copy  of  bill  on  non-resident  defend- 
ant. 
State  of 


Illtnois,     T 

Of—  h 


County 

In  the  Court. 

A.  B.      "I 
IS.  Lin  Chancery. 

C.  D.      J 

To  the Term.  A.  D.  19—. 

To  C.  D..  the  above-named  defendant: 
You  are  hereby  notified  that  a  bill  in  chancery,  with  a  copy  of  which 

you  are  herewith  served,  has  been  filed  against  you  in  the  court 

of county,  in  the  State  of  Illinois,  by  the  said  A.  B.,  complainant, 

to  the term,  A.  D.  19 — .     Now,  unless  you  shall  personally  be  and 

appear  before  said  court,  on  the  first  day  of  the  term  thereof,  to  be  held 

in  ,  in  said  county,  on  the  day  of  ,  A.  D.  19 — ,  and  plead, 

answer  or  demur  to  the  said  bill,  the  same  and  the  matters  and  things 
therein  charged  and  stated  will  be  taken  as  confessed,  and   a  decree 

entered  against  you  according  to  the  prayer  of  said  bill.  , 

Solicitor  for  the  Complainant. 

No.  27.     Affidavit  of  the  service  of  copy  of  bill  and  notice. 
State  of  

County  of 

G.  H.,  of  etc.,  upon  his  oath  states,  that  he  served  a  copy  of  the  fore- 
going bill  In  chancery,  and  notice  of  the  commencement  of  suit,  upon 
C.  D.,  of,  etc.,  the  defendant  named  in  said  bill,  by  delivering  the  same 
to  him  personally,  on  the  day  of  ,  A.  D.  19 — .  G.  H. 

Subscribed,  etc. 

Service  by  copy  of  (he  bill  does  not  confer  jurisdiction 
on  the  court,  of  llic  person  of  the  defendant,  so  as  to 
('iial)h'  it  to  reiKh'r  a  personal  money  decree. "- 

W'liile  tlie  statute  does  not  in  terms  reciuire  tliat  the 
notice  siinll  be  signed  ])y  the  complainant,  the  better  prac- 
tice is  tiiat  lie  do  so."* 

01  Bishop  V.  Witherel.  9  Wal.  U.  Bickcrdilcc  v.  Allen.  157  111.  95. 

S.  R.  814;   W.  Tel.  Co.  v.  Tel.  Co..  "^wunams  v.  Williams.  221  III. 

49  111.  90.  541;   Vluyd  v.  Trotter,  118  111.  391. 

I'Cloyd  v.  Trotter,  118  HI.  391; 
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It  is  not  necessary  that  ;i  suiiiiiioiis  slioiild  l)e  issued 
and  returned  not  found,  before  service  can  be  had  under 
the  foreq-oin.si:  statute.''^  Wliere  the  affidavit  is  made 
before  an  ollicer  of  aiiotlicr  State,  proof  of  authority  to 
a(huinister  oatlis  should  be  made.'"'' 

Tiie  notice  of  the  commeneenient  of  a  chancery  suit  and 
tlie  copy  of  the  bill  to  which  th(>  notice  is  attached  are  to 
l)e  considered  as  one  instrument,  and  the  fact  that  the 
term  at  wliich  the  defendant  is  to  appear  is  not  stated 
in  the  notice  does  not  render  service  thereof  insufficient, 
if  the  term  of  court  appears  from  the  attached  copy  of 
the  bill."" 

Service  of  a  notice  and  copy  of  the  bill  less  than  thirty 
days  before  the  tenn  at  which  the  defendant  is  required 
to  ai))iear  does  not  preclude  the  acquiring  of  jurisdiction 
where  default  is  not  entered  until  the  term  following  the 
one  at  wliich  the  defendant  was  required  to  appear,  the 
beginning  of  which  is  more  than  thirty  days  from  the 
time  the  notice  and  copy  were  served.*' 


SECTION  V. 
UNKNOWN   PERSONS    AS    DEFENDANTS. 

Unknown  parties — Affidavit — Notice. — Section  7  of  the 
Chancery  act  reciuii'es  tliat 

"In  all  suits  in  chancery,  and  suits  to  obtain  title  to  lands,  in  any 
of  the  courts  of  this  State,  if  there  be  persons  interested  in  the  same, 
whose  names  are  unknown,  it  shall  be  lawful  to  make  such  persons 
parties  to  such  suits  or  proceedings,  by  the  name  and  description  of 
unknown  owners,  or  unknown  heirs  or  devisees  of  any  deceased  per- 
son who  may  have  been  interested  in  the  subject-matter  of  the  suit 
previous  to  his  or  her  death;  but  in  all  such  cases  an  affidavit  shall  be 
filed  by  the  party  desiring  to  make  any  unknown  person  a  party, 
stating  that  the  names  of  such  persons  are  unknown;  and  process 
shall  be  issued  against  all  parties,  by  the  name  and  description  given 
as  aforesaid;  and  notices  given  by  publication,  as  is  required  in  this 
act,  shall  be  sufficient  to  authorize  the  court  to  hear  and  determine  the 
suit,  as  though  all  parties  had  been  sued  by  their  proper  names. "as 

»«/6t(f.  tn  M'iUiams  v.  Willinms.  221   III. 

'"■Trpvor  v.  Colpate.  1S1  III.  129.  541. 

»i  Williams  v.  Williams.  221  111.  "'Rev.  Stat.   (1913)   164;   1  J.  & 

541.  A.  An.   Stat.  731. 
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Tlio  fact  tliat  a  bill  on  its  face  makes  unknown  holders 
of  notes  parties,  does  not  make  tiiem  parties  to  the  suit 
where  no  stejis  are  taken  to  brin.t!,'  them  into  court  by  pub- 
lication of  notice  or  otherwise.'"' 

It  is  not  error  to  render  a  decree  pro  coiifrsso  aii'ainst 
unkniwn  heirs,  wliere  it  does  not  appear  from  the  record 
that  they  were  minors.^ 

One  who  is  made  a  party  to  a  bill  to  foreclose  a  mort- 
i!,ai;e,  whicli  is  afterward  dismissed  by  the  complainant, 
on  the  reversal  of  the  d<'cree,  and  wlio  resides  in  the 
county  where  a  second  bill  of  foreclosure  is  hied,  can 
not  be  made  a  party  under  tlu>  designation  of  an  unknown 
]ierson.  Such  a  person  is  not  the  description  contem- 
phited  by  the  statute. - 

Parties  to  suits  in  chancery  should  be  described  by 
their  proper  names,  or  the  name  l)y  whicli  they  are  known 
and  called,  if  their  names  are  known;  and  if  their  names 
are  unknown,  they  can  only  lie  made  parties  defendant  in 
pursuance  of  Section  7,  al)ove  quoted.^ 

Lien  creditors,  having  knowledge  of  the  existence  of 
incnml)rances,  are  ]nit  u])on  in(|uiry  to  learn  the  owner- 
ship of  such  indeliteilness  at  the  time  of  bringing  their 
suit,  i^'aiiing,  by  the  exercise  of  reasonable  (lilig(Mice,  to 
ascertain  tb.e  names  of  such  incumbi'ants,  so  as  to  prop- 
erly make  them  jini'ties  defendant,  tliere  would  seem  to 
be  no  reason  why  tiiey  may  not  avail  themselves  of  the 
l)rovisions  of  the  chancery  code  relating  to  unknown 
owners.* 

A'o.  3.S.     Affidavit  for  puhJicntion — iinknouii  parties. 
(Venue  anrl  title  of  eause,  as  in  7\o.  2i.) 

A.  B.,  the  above  named  conipliunant,  on  oath  states,  that  he  is  in- 
formed and  believes  and  so  states  the  fact  to  be,  that  there  are  persons 
interested  in  tliis  suit,  as  the  heirs  of  C.  M.,  deceased;  and  that  the 
names  and  residence  of  such  persons  are  unlinown  to  this  athant. 

A.  B. 
Subscribed,  etc. 

<">  Chandler  v.  Ward,  188  Til.  322.  i  Plioenia-  Muf.  7ns,  Co.  v.  Unteh- 

I  X  nrlin  v.  Snyder.  78  III.  .';28,  in,  r,  Bradw.  621;  Qerard  v.  Bates, 

■iMulvcy  V.  (lililmn.1,  87  111.  ;Hi7.  ll-'l    111.   I.-.O, 
»  l\ul:ham  v.  Justice,  17  111.  107. 


Process  for  Appearance.  69 

The  alinvc  I'onn  can  I'oadily  Itc  made  to  coiifonii  to  the 
facts  in  eaeli  ])arti('ular  case. 

Where  an  aflichivit,  filed  witli  a  bill,  states  tliat  the 
defendants,  except  one,  heirs,  etc.,  and  persons  unknown, 
are  interested  in  tiie  suit,  are  non-residents,  etc.,  and 
tiiore  is  an  affidavit  in  due  form,  tlie  court  w\\\  be  .iijivcn 
jurisdiction  as  fully  as  if  tlie  defendants  had  been  before 
the  court  by  their  proper  names.^ 

A  coniidainant  need  not  prove  that  a  deceased  person 
has  left  heirs,  nor  need  he  prove  wlio  are  such  heirs.® 

It  has  been  held  that  a  notice  to  the  unknown  lieirs  and 
lesj:al  representatives  of  a  deceased  person,  is  not  suffi- 
cient to  i)ring  before  the  court  the  unknown  heirs  of  such 
person's  deceased  wife,  whose  interests  are  subsequently 
disclosed  by  tlie  ]tleadings,  on  a  bill  for  partition." 

Section  4.3  of  the  chancery  code  provides  tliat 
"All  decrees,  orders,  jiulgments  and  proceedings,  made  or  had  with 
respect  to  unknown  persons,  shall  have  the  same  effect,  and  be  as  bind- 
ing and  conclusive  upon  them,  as  though  such  suit  or  proceeding  had 
been  instituted  against  them  by  their  proper  names."8 

A  decree  against  the  unknown  heirs  and  devisees  of  a 
person  supposed  to  be  dead,  when  he,  in  fact,  is  living, 
is  void  as  to  him." 

It  also  has  been  held  that  where  "unknown  owners"  are 
7nade  parties  defendant,  and  they  are  non-resident  or 
tlieir  addresses  are  unknown,  two  affidavits  are  impera- 
tively required — the  first  afiidavit  for  tlie  jiurjiose  of  pro- 
curing issue  of  process,  and  the  second  affidavit  to  au- 
thorize the  clerk  of  the  court  to  cause  notice  by  publica- 
tion to  such  defendants  to  be  made,  as  directed  by  other 
statutory  provisions.^" 

SECTION  VI. 
ENTRY  OF   APPEARANCE. 

Effect  of. — A  voluntary  appearance  to  the  action  gives 
jurisdiction  of  the  party   so  aiipearing;^^  and  such  an 

■■Pile  V.  McBratney.  15  111.  314;  A.   An.   Stat.   7C7.    (Compare  with 

in    the   case    stated,    an    approved  section    19,    supra.) 

form  is  given.  »  Burton  v.  Perry.  14fi  III.  71. 

n  Jb.  ^0  Breed   v.   Baird,   139    111.   App. 

-  Purdy  V.  Henslee,  97   111.   389.  l.''>. 

9  Rev.   Stat.    (1913)    167;    1    .1.  &  ^Wrull    v.    Keener.    IS    111.    65; 
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appearance  waives  any  defect  or  irregularity  in  the  pro- 
cess, whether  the  same  is  void  or  only  voidable,^^  or  any 
defect  in  the  service  of  process/^  or  in  the  return.** 

It  cures  the  alleged  insufficiency  of  an  affidavit  of  non- 
residence  ;'^  but  in  order  that  an  entry  of  apjiearance  may 
bind  a  party  it  is  essential  that  he  be  intelligent  enough 
to  comprehend  the  meaning  of  his  act.*® 

An  appearance  gives  no  jurisdiction  of  the  action 
where  the  court  has  not  jurisdiction  of  the  subject-mat- 
ter.*' 

The  appearance  of  minors  can  not  be  entered.  Juris- 
diction of  their  persons  can  only  be  acquired  by  personal 
service  or  by  publication.*^    And  so  of  insane  persons.*' 

An  entry  of  appearance  by  an  attorney  gives  jurisdic- 
tion of  a  party  beyond  the  reach  of  process.^" 

Where  the  record  recites  an  appearance  by  the  defend- 
ants by  their  solicitor,  it  will  be  construed  as  an  ap]iear- 
ance  by  all  those  not  served  with  process  as  well  as  those 
served,^*  and  where  a  demurrer  is  filed  in  the  names  of 


Miles  V.  Goodwin,  35  111.  53;   TVig-  v.  Harrington,  116  III.  113. 

gins  V.  Chicago.  68  111.  372.  i'>  Humphrey  v.  Netchall.   48   111. 

i^  Easton  v.  AUum.  1  Scam.  250;  116. 
Mitchell  V.  Jacobs.  17  111.  235;  Mc-  i<->  Lodge  v.  Zuhlkc.   120  111.  298; 

Fadden    v.    Fortier.    20    111.    509;  Bradford   v.   Abend.   89    III.   7S. 
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46;   Wilson  v.  Roots,  119  111.  379;  Sullivan  v.   fiullivan,   42    111.   315 

Mix  V.  People,   106   111.   425;    Iron  Kerr  v.  Stoallow.SS  111.  279;  Flake 

Works    V.    Ry.    Co.,    141    111.    491;  v.   Carson,  33  111.  318;   Humphrey 

Baldwin  v.  McClelland.  152  111.  42;  v.    KewhaU.   48    111.    116;    Kelly   v. 
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t*  Vance  v.  Funk.   2   Scam.  263;  Bank.  1  Scam.  45. 
Ryan  v.  Driseoll.  83  111.  415;   Beal 
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two  dofendants,  one  of  wliom  only  is  served,  it  is  an  ap- 
pearance by  both.-- 

Wliere  one  of  several  defendants  appears  and  goes  to 
trial  he  waives  any  objection  for  want  of  a  return  upon 
process  as  to  the  others.-^ 

What  constitutes. — The  filing  of  a  plea  to  the  merits,^* 
even  if  afterward  withdrawn  by  leave  of  court,-"'  or  of  a 
l)lea  to  the  jurisdiction  and  standing  by  it  on  demurrer,^* 
or  of  a  demurrer  to  a  declaration,  operates  as  a  full  ap- 
pearance. 

Whether  general  or  limited. — A  defendant  may  in  a 
pro|H'r  case  make  a  qucif^i  appearance  for  the  purpose  of 
objecting  to  tlie  manner  in  which  he  is  brought  before  the 
court,  or  to  show  that  he  is  not  legally  before  the  court  at 
all ;-'  but  where  a  party  makes  motions  in  a  case  without 
limiting  his  appearance  for  a  special  purpose,  the  appear- 
ance is  taken  to  be  general.^* 

No.  2Sa.    Entry  of  appearance  by  defendant. 
{Venue  and  title  of  cause  as  in  No.  22). 

I  hereby  waive  service  of  process  and  enter  my  full  appearance  as  a 
defendant  in  and  to  tlie  above  entitled  cause,  to  the  present  term  of  said 
court,  and  consent  that  any  and  all  orders  may  be  entered  and  proceed- 
ings had  therein,  as  fully  and  with  the  same  force  and  effect  as  though 
I  had  been  duly  and  regularly  served  with  process  of  summons  herein 
more  than  ten  days  prior  to  the  first  day  of  said  present  term  of  said 
court. 

Want  of  authority  to  enter. — An  appearance  by  attor- 
ney is  presumed  to  be  by  authority,^**  but  the  presumption 


iiFrazier  v.   Resor,    23    111.    88.  Abbott    v.    Semple,    25    III.    107 

23  Oilson  V.  Powers,  16  111.  355.  Hchoonhoven   v.   Qott,   20   111.    46 

2*  Dart  V.  Hercules.  34  111.  395;  McNabb   v.    Bennett.    66    III.    157 

Fonville  v.  Monroe,  74   111.   126.  Flake  v.  Carson,  33  III.  318;  Miles 
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487.  V.  People,  165   111.   502;    People  v. 

iT  Crull   V.    Keener,    18    111.    65;  Cem.  Assn.,  266  111.  32. 
Johnson     v.     Buell,     26     111.     66;  2»  Whittaker  v.   Murray.    15   111. 

Klemm  v.  Dewes.  28  111.  317;   Mc-  293;   Thompson  v.  Emmert.  15  111. 

Xabb     v.     Bennett,    66     111.     157;  415;  Leslie  v.  Fischer,  62  111.  118; 

.Yicholes  V.  People,  165  111.  502.  Ferris  v.  Bank,  158  III.  237;   Mfg. 

-■s  Cru»   V.    Keener,    18    111.    65;  f'o.  v.  Wilcox.  180  111.  246. 
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of  autliority  may  be  rebutted  by  proof,'"^  and  where  an 
attorney  withoiit  authority  enters  the  appearance  of  a 
defendant  in  a  case,  a  judgment  or  decree  rendercMl 
against  said  defendant  is  absolutely  void,  and  its  validity 
may  be  questioned  in  a  court  of  equity,  or  the  attorney 
may  in  an  appropriate  action  be  held  to  respond  in  dam- 
ages.^' 

Withdrawal  of. — An  appearance  can  not  be  vrithdrawn 
without  special  application  and  leave  of  court  granted. ^^ 

Where  the  defendant  withdraws  his  appearance  and 
pleas,  he  will  be  deemed  to  abandon  the  defense  inter- 
posed f^  but  where  he  has  pleaded  to  the  merits,  his  ap- 
pearance is  not  withdrawn  by  the  withdrawal  of  his 
plea.-''* 

The  withdrawal  of  an  attorney  from  the  ease  after 
entering  the  general  appearance  of  the  defendant  by 
authority  and  tiling  a  demurrer,  does  not  withdraw  the 
demurrer,  or  affect  the  court's  jurisdiction  over  the  de- 
fendant.''^ 

A  general  appearance  stands  in  lieu  of  the  service  of 
process,  and  a  party  whose  general  appearance  has  been 
entered  in  a  cause  is  no  more  entitled  to  withdraw  from 
the  case  than  one  who  has  been  regularly  served  with  pro- 


SECTION  VII. 
FAILTlRE    TO   APPEAR   OR    ANSWER— ATTACHMENT. 

Section  16  of  the  Chancery  act  provides,  that 

"Ever.v  defendant  who  shall  be  summoned,  served  with  a  copy  of  the 
bill  or  petition,  or  notified  as  required  in  this  act,  shall  be  held  to 
except,  demur,  plead  or  answer  on  the  return  day  of  the  summons; 
or  if  the  summons  is  not  served   ten  days  before  the  first  day   of  the 
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li'.'M  V.  Frothingham.  nrcese,  331;  ISO  III.  240. 
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term  at  which  it  is  returnable,  by  the  first  day  of  the  next  teriiK  or  in 
case  of  service  by  copy  of  the  bill,  or  by  notice,  at  the  expiration  of 
the  time  required  to  be  given,  or  within  such  further  time  as  may  be 
granted  by  the  court;  or  in  default  thereof,  the  bill  may  be  taken  as 
confessed. "37 

Wliere  a  dofendaiit  has  been  personally  served  with  siili- 
poona  or  siiinmons,  or  notified,  lie  is  bound  to  appear  and 
answer  to  the  cliarges  preferred  ag-ainst  him  in  tlie  bill 
within  the  time  limited  by  the  statute  or  tlie  practiee  of 
the  court,  or  comiiulsory  process  may  be  awarded  aj^'ainst 
him,  for  his  contempt  in  nenlectinsj:  the  requisitions  of  the 
subpoena  or  summons.  Ai^pearance  was  formerly  abso- 
lutely necessary  in  every  case,  before  any  decree  could 
be  rendered  aejainst  him.  Where  the  defendant  did  not 
voluntarily  obey  the  injunctions  of  the  writ  by  entering 
his  appearance  on  its  return,  a  long  chain  of  process  was 
resorted  to,  ending  in  a  sequestration  of  his  property, 
for  the  purpose  of  compelling  an  appearance.  There 
were  many  cases,  however,  in  which  the  complainant  had 
no  effectual  remedy;  as  where  the  defendant  could  not 
be  served  with  process  at  all;  or  where,  notwitlistanding 
the  commitment  of  his  person,  and  the  sequestration  of 
liis  property,  he  persisted  in  refusing  to  appear  and  put 
in  his  answer.  To  make  the  process  of  the  court  more 
effectual  there  are  various  statutory  enactments,  both  in 
England  and  the  different  States  of  tliis  country,  pro- 
viding for  a  decree  pro  confcsso  founded  uj^on  the  state- 
ments of  the  complainant's  bill.  The  process  for  effecting 
a  compulsory  appearance  has  fallen  into  comparative 
disuse  since  the  passage  of  these  statutes.-''* 

The  first  of  these  processes  is  an  attachment,  which  is 
in  the  nature  of  a  capia.<^.  at  common  law,  and  is  directed 
to  the  sheriff,  commanding  him  to  attach  or  take  up  the 
person  of  the  defendant,  and  bring  him  into  court. 

In  ordinary  cases,  as  where  the  oath  of  the  defendant  is 
waived,  the  complainant  will  not  necessarily  require  an 
answer,  but  will  seek  to  obtain  a  decree  by  default.  But 
where  the  object  of  the  bill  is  to  obtain  a  discovery,  as  in 
a  creditor's  bill,  and  the  like,  where  an  answer  under 

37  Rev.    Stat.    (1913)     165;    1    J.      Snyder,  78  111.   528. 
&    A.    An.    Stat.    739;    Newlin    v.  38  Barton's  Suit  in  Eq    83-S4. 
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oath  is  requisite,  and  the  defendant  fails  to  put  in  an 
answer,  further  steps  must  be  taken  to  procure  an  an- 
swer. 

The  statute  further  provides,  that 

"If  a  defendant  in  any  proceeding  in  equity,  having  l)een  served  'witti 
summons,  or  personally  notified,  as  provided  in  this  Act,  shall  fail  or 
refuse  to  appear  or  answer  the  bill  of  complaint,  he  may  be  attached 
and  otherwise  proceeded  against  according  to  the  practice  in  equity 
in  cases  of  coDtempt."39 

How  obtained. — Under  the  old  practice,  where  ser- 
vice was  had  by  a  delivery  to  the  defendant  of  a  copy  of 
the  bill,  or  where  the  sulipoena  was  served  by  the  com- 
plainant or  his  solicitor,  it  would  seem  to  be  necessary  to 
show  such  service  by  affidavit,  before  an  attachment 
would  be  ordered.  But  in  Illinois,  where  the  summons  in 
chancei-y  is  served  by  the  sheriff  of  the  county,  and  the 
evidence  of  such  service  is  required  to  be  shown  by  the 
officer's  return,  an  affidavit  of  the  service  would  be  unneces- 
sary, as  the  court  will  act  upon  the  officer's  return.  An 
affidavit  showinc:  that  a  discovery  is  necessary  from  the 
defendant  as  to  the  matters  of  the  bill,  may,  however,  be 
required. 

If  the  defendant  appears  personally,  or  is  brought  into 
court  by  the  sheriff  on  the  return  of  the  attachment,  for 
not  answering,  he  must  put  in  his  answer  and  pay  the 
costs  incurred  by  his  contempt,  instnnter,  or  within  such 
time  as  the  court  shall  appoint,  or  be  committed  until  he 
complies.'"' 

Where  a  party  is  in  contempt,  the  court  will  not  grant 
an  application  in  his  favor,  wliicli  is  not  a  matter  of  strict 
right,  until  he  has  purged  liis  contempt.'*'  He  must  clear 
his  contempt  before  he  can  take  any  effectual  proceedings 
in  the  cause;  and  if  he  be  in  custody  for  want  of  an  an- 
swer, he  can  not  be  liberated  tlierefroni  before  he  has  tiled 
his  answer,  paid  or  tendered  the  costs  of  his  contempt, 
and  obtained  an  order  of  his  discharge.^- 

If  the  coiniilainant  amends  liis  bill,  he  waives  his  pro- 

3»Rev.  Stat.   (1913)    167;  1  .1.  &      Ch.    64fi. 
A.  An.  Stat.  747.  <=  1    Barh.    Ch.    Pr.    88;    Gold's 

♦"  1  Barb.  Ch.   Pr.  88.  Doct.  of  Eq.  l.SB. 

*^  Johnson    v.    Pinney,    1  F.age 
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cess  of  oontompt;''*  and  if  lie  accepts  the  dofondant's  an- 
swer, or  replies,  or  moves  npon  it,  which  implies  accept- 
ance, he  can  not  nse  the  process  of  contempt  for  the  pur- 
pose of  getting  costs.** 

No.  29.     Order  where  defendant  appears,  or  is  brought  into  court  hy 
attachment  and  adrnits  his  contempt,  that  he  put  in  his  answer  with- 
in a  specified  time. 
(.Caption,  tcith  title  of  cause  as  in  No.  22.) 

It  appearing  to  the  court  that  the  defendant  C.  D.,  being  in  contempt 
for  not  appearing  or  answering  to  the  bill  of  complaint  in  this  cause,  a 
writ  of  attachment  had  issued  against  him,  dire<ted  to  the  sheriff  of 
the  county  of  ,  returnable  forthwith  :  whereupon  the  sheriff  has  re- 
turned that  he  had  attached  the  defendant  C.  D.,  and  has  him  in  cus- 
tody before  the  court;  and  the  said  C.  D.,  now  being  before  the  court, 
and  consenting  to  put  in  his  answer  in  this  suit,  and  to  pay  the  costs 

of  his  contempt,  when  duly  taxed,  on  motion  of  Mr.  ,  solicitor  for 

the  complainant,  it  is  ordered  that  the  said  C.  D.,  put  in  his  answer 

to  the  bill  of  complaint  within  days  from  the  date  of  this  order, 

or  that  the  complainant  may  apply  to  this  court  for  such  further  orders 
as  may  be  just. 

No.  SO.     Order  for  commitment  of  defendant  for  disobeying  order  to 

put  in  his  answer. 
(Caption,  with  the  title  of  cause  as  in  No.  22.) 

An  order  having  been  duly  entered  in  this  cause  on  the  day  of 

,  19 — ,  requiring  the  defendant  C.  D.  to  put  in  his  answer  to  the 

bill  of  complaint  within  days  from  the  date  of  said  order,  or  that 

In  default  thereof  the  complainant  might  be  at  liberty  to  apply  to  this 
court  for  such  further  order  as  might  be  just;  and  it  appearing  to  the 
court  that  the  defendant  C.  D.  has  failed  to  put  in  his  answer  as  re- 
quired by  said  order;  and  this  court  now  adjudging  the  said  C.  D. 
to  have  been  guilty  of  the  misconduct  alleged,  and  that  such  mis- 
conduct was  calculated  to,  or  did  actually  defeat,  impair,  impede  or 
prejudice  the  rights  or  remedies  of  the  complainant  in  this  cause,  it 
is  thereupon,  on  motion  of  Mr.  ,  solicitor  for  the  complainant,  or- 
dered that  the  said  C.  D.  be,  and  he  is  hereby  ordered,  to  stand  com- 
mitted  to   the  common    jail   of  the   county   of  ,   there   to    remain 

charged  upon  this  contempt  until  he  shall  have  put  in  his  answer  as 
aforesaid,  unless  the  court  shall  see  fit  sooner  to  discharge  him.  And 
it  is  turtlier  ordered  that  a  warrant  issue  for  that  purpose. 

No.  SI.     Order  of  reference  when  defendant  does  not  submit  to  answer 

exceptions. 
(Caption,  and  title  of  cause  as  in  No.  22.) 

Exceptions  for  insufficiency  having  been  filed  to  the  answer  of  the 
defendant  C.  D.  on  the  — —  day  of last,  and  the  said  C.  D.  not  hav- 

••3  Oray  v.   Campbell,   1  Russ.   &  **  Anon,  15  Ves.  174. 

My.  323. 
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ing  submitted  to  answer  said  exceptions,  it  is  ordered  that  it  be  re- 
ferred to  the  master  in  chancery  of  this  court  to  look  into  said  bill 
and  answer  of  the  defendant  C.  D.,  and  such  exceptions,  and  report 
whether  said  exceptions  are  well  taken  or  not. 

No.  Si.     Order  in  case  of  contempt,  for  not  answering — where  defend- 
ant denies  his  contempt — directing  the  filing  of  interrogatories,  etc. 

{Caption,  with  title  of  cause  as  in  Ko.  .,'..'.) 

It  appearing  to  the  court  that  the  defendant  C.  D.,  being  in  contempt 
for  not  appearing  or  answering  to  the  bill  of  complaint  in  this  cause,  a 
writ  of  attachment  had  issued  against  him,  directed  to  the  sheriff  of 

the  county   of  ,   returnable  forthicitU;   whereupon   the  sheriff  has 

returned  that  he  had  attached  the  defendant  C.  D.,  and  has  him  in 
custody  before  the  court;  and  the  said  C.  D.  being  now  before  the 
court,  and  denying  that  he  is  guilty  of  the  misconduct  alleged  against 

him,  it  is  ordered  that  the  complainant  do  within  days  file  with 

the  clerk  of  this  court,  interrogatories  specifying  the  facts  and  circum- 
stances alleged  against  the  said  C.  D. ;  and  that  he  serve  a  copy  thereof 
on  the  said  C.  D.;   and  that  the  said  C.  D.  put  in  written  answers  to 

such  interrogatories,  upon  oath,  and  file  the  same   within  days. 

after  the  time  when  such  interrogatories  are  served  on  him,  in  the 
ofBee  of  the  clerk  of  this  court.  And  it  is  furtlier  ordered,  that  it  be 
referred  to  the  master  in  chancery  of  this  court,  to  examine  the  said 
C.  D..  on  oath,  upon  the  said  interrogatories;  and  to  take  such  further 
proofs  as  either  party  may  produce  before  him  in  relation  to  the  alleged 
contempt;  and  that  he  report  such  answers  and  proofs  to  this  court. 
And  it  is  further  ordered  that  the  said  sheriff  detain  the  defendant  in 
his  custody;  and  that  the  said  C.  D.  attend,  from  day  to  day,  before  this 
court,  until  the  further  order  of  the  court. 

No.  33.     Interrogatories  for  the  examination  of  a  party  in  contempt  for 

not  answering. 

{Title  of  cause,  and  venue  as  in  No.  22.) 

Interrogatories  to  be  exhibited  on  the  part  of  the  complainant, 
for  the  examination  of  C.  D.,  the  defendant  in  this  cause,  pur- 
suant to  an  order  made  in  said  cause  on  the  day  of  , 

19—. 

First. — Were  you  not,  on  or  about  the day  of last,  or  at  any 

other  and  what  time,  duly  served  with  a  summons  in  the  abo\e  entitled 
cause?  When  and  by  whom  and  how  was  such  service  made?  Answer 
this  interrogatory  fully  and  particularly. 

Second. — Is  not  the  writ  of  summons  now  shown  to  you  the  one 
served,  and  a  copy  of  the  same  left  with  you?     Answer  fully. 

Third. — Were,  etc.  (Here  insert  siicli  additional  interrogatories  as 
may  be  deemed  necessary.) 

,  Sol.  for  Complainant. 


Process  for  Am-EAUANcu.  77 

-Vo.  S'l.     Answer  to  interrogatories  in  the  last  form, 
(Title,  and  venue  as  in  No.  22.) 

The  answer  and  examination  of  C.  D.,  tlic  defendant  in  this  cause, 
to  the  interrogatorits  exhibited  by  the  conii)lainant  for  his  ex- 
amination, pursuant  to  an  order  of  this  court,   made  in  said 

cause,  on  the  • day  of  ,  19 — . 

To  the  first  i«terrogatory,  this  defendant  answers  and  says,  that  etc 
To  the  second  interrogatory,  lie  answers  and  says,  tliat  etc.   (and  .so 
on). 

Sworn  and  subscribed  to  before  me  this  day  of 19 . 

,  Master  in  Chamery. 

On  a  reference  of  this  natnre  tlie  master  is  not  author- 
ized to  receive  the  ex  parte,  affidavits  of  witnesses,  unless 
the  onh'r  of  reference  ex])ressly  authoi'izes  liim  to  do  so. 
The  parties  must  proihice  and  examine  the  witnesses  be- 
fore the  master;  so  that  they  may  be  cross-examined  by 
the  adverse  party.''^ 

yo.  3.7.     Order  convicting  defendant  of  a  contempt  after  his  examina- 
tion upon   interrogatories. 
(Caption,  and  title  of  cause  as  in  No.  22.) 

A  writ  of  attachment  having  been  heretofore  issued  out  of  and  under 
the  seal  of  this  court,  against  the  defendant  C.  D.,  for  his  contempt  in 
not   ansu-ering   the   complainant's    bill,    directed   to   the    sheriff   of   the 

county  of  ,  and  returnable  forthwith;  and  the  said  sheriff  having 

returned  that  he  had  attached  the  said  C.  D.,  and  taken  his  body,  and 
had  him  in  custody  before  the  court;  and  the  said  C.  D.  having  been 
by  virtue  of  such  attachment  personally  before  the  court,  on  the  said 

day  of  instant;    and   denying  the  alleged   contempt,   it   was 

thereupon  ordered  that  the  complainant  in   this   cause  should,   within 

days,  file  In  the  oihce  of  the  clerk  of  this  court  interrogatories 

specifying  the  facts  and  circumstances  alleged  against  the  said  C.  D.; 
and  that  he  serve  a  copy  thereof  on  the  said  C.  D. ;  and  that  the  said 
C.  D.  should  put  in  written  answers  to  such  Interrogatories,  upon  oath, 
and  file  the  same  within  days  after  the  service  of  such  interrog- 
atories; and  that  it  should  be  referred  to  the  master  in  chancery  of 
this  court,  to  examine  the  said  C.  D.,  on  oath,  upon  such  interroga- 
tories, and  to  take  such  further  proofs  as  either  party  might  produce 
before  him  in  relation  to  the  alleged  contempt;  and  it  now  appearing 
to  the  court  from  the  report  of  the  said  master,  and  the  answers  and 
proofs  thereto  annexed,  that  the  said  C.  D.  has  committed  the  con- 
tempt with  which  he  is  charged,  and  this  court  now  adjudging  him  to 
have  been  guilty  of  the  misconduct  alleged,  and  that  such  misconduct 
was  calculated  to,  or  did  actually  defeat.  Impair,  impede  or  prejudice 
the  rights  of  the  complainant  in  this  cause,   it  is  therefore  ordered, 

that  a  fine  of dollars  bo,  and  the  same  is  hereby  imposed  upon  the 

said  C.  D.  for  his  said  misionduct.    And  it  is  further  ordered,  that  the 

*i  ('umjninijs      v.      Wagoner,      7  Paige,  603. 
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said  C.  D.  do  pay  to  the  said  complainant  the  costs  and  expenses  of  the 

proceedings  for  such  misconduct,  and  now  taxed  at  the  sum   of  

dollars.  And  it  is  further  ordered,  that  the  said  C.  D.  be,  and  he  is 
hereby  directed  to  stand  committed  to  the  common  jail  of  the  county 

of ,  there  to  remain  charged  with  this  contempt  until  he  shall  have 

fully  answered  the  said  bill  of  complaint,  and  paid  such  fine  and  costs; 
unless  the  court  shall  see  fit  sooner  to  discharge  him.  And  that  a  war- 
rant issue  for  that  purpose. 

No.  36.     Order  for  further  answer  after  report  of  master. 
(Caption,  and  title  of  cause  as  in  No.  22.) 

The  answer  of  the  defendant  C.  D.  having  been  reported  insufficient 
in  the  matters  of  the  first  and  fourth  exceptions  thereto,  by  the  niastei 
in  chancery  to  whom  the  exceptions  of  the  complainant  to  such  answer 
were  referred,  and  the  report  of  the  said  master  being  approved  by  the 
court,  against  the  defendant  C.  D.,  it  Is  therefore  ordered  that  the  said 
C.  D.  put  in  a  further  answer  to  the  matters  of  the  said  first  and  fourth 

exceptions  within  days  from  this  date,  and  pay  the  costs  of  such 

exceptions. 

No.  37.  Order  to  refer  seeond  or  third  answer  on  the  old  exceptions. 
(Caption,  and  title  of  eause  as  in  No.  22.) 

Exceptions  having  been  heretofore  taken  to  the  answer  of  the  defend- 
ant C.  D.,  and  such  answer  having  been  reported  insufficient  in  the 
matters  of  the  first  and  fourth  exceptions,  the  defendant  has  put  in  a 
second  (or  third)  answer  to  the  bill  in  this  cause;  which  answer  the 
complainant  alleges  to  be  insufficient  in  the  matters  of  the  said  first 
and  fourth  exceptions.  It  is  therefore  ordered  that  it  be  referred  to 
the  master  in  chancery  of  this  court,  to  whom  such  exceptions  were 
originally  referred,  to  look  into  the  bill  of  complaint,  the  answer  of  the 
defendant,  and  the  said  first  and  fourth  exceptions,  and  to  report 
whether  such  second  (or  third)  answer  is  sufficient  in  the  matters  of 
the  exceptions,  or  not. 

No.  S8.     Order  for  an  attachment  on  third  answer  being  held  insuffi- 
cient. 
(Caption,  and  title  of  cause  as  in  No.  22.) 

The  third  answer  filed  by  the  defendant  C.  D.  having  been  reported 
insufficient,  on  a  reference  to  the  master  in  chancery  upon  the  original 
exceptions,  in  the  matters  of  the  first  and  fourth  exceptions,  and  the 
report  of  said  master  having  been  filed  and  hatiiig  become  absolute.  It 
is  ordered  that  an  attachment  issue  against  the  defendant  C.  D. 

No.  SO.     Order  for  examination  of  defendant  on  interrogatories,  etc.,  on 

third  answer  being  held  insufficient. 
{Caption,  and  title  of  cause  as  in  No.  22.) 

The  third  answer  of  the  defendant  C.  1).  having  been  reported  Insuffl- 
clent,  on  a  reference  to  the  master  upon  the  original  exceptions,  in  the 
matters  of  the  first  and  fourth  exoe|)tions,  and  the  report  of  the  said 
master  having  been  filed,  and  having  become  absolute,  an  attachment 
was  thereupon  issued  against  the  said  C.  D.,  In  pursuance  of  an  order 
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of  this  rouit   rendered   on   the  day   of  last.     And    the   said 

C  D.,  now  beinK  porsonally  before  the  court  by  virt\ie  of  the  said 
attachment,  and  this  court  now  adjudging  the  defendant  to  have  been 
guilty  of  the  misconduct  alleged,  and  that  such  misconduct  was  cal- 
culated to,  or  actually  did  defeat,  impair,  impede  or  prejudice  the 
rights  or  remedies  of  the  complainant  in  this  cause,  it  is  therefore 
ordered  that  the  said  C.  D.  be  examined  ujion  interrogatories  before  the 
master  in  chancery  of  this  court,  to  the  points  wherein  his  said  third 
answer  is   reported  insiilfuient;    and   that  he  stand   committed   to   the 

common  jail  of  the  county  of  until  he  shall  have  answered  such 

interrogatories   to  the   satisfaction   of   the   said   master,   and    paid   the 

costs  incurred  by  reason  of  his  death,  now  taxed  at  dollars;   and 

that  a  warrant  issue  for  that  purpose.  And  it  is  further  ordered,  that 
the  sheriff  of  said  county  do  keep  the  defendant  in  his  actual  custody 
until  the  court  shall  have  made  some  order  in  the  premises,  and  that 
he  take  the  said  C.  D.  before  the  said  master  to  be  examined,  at  such 
times  as  such  master  shall  appoint. 

Xo.   liO.    Master's  report   upon  exceptions   to  answer  for  insufficiency. 

In  the  — —  Court. 

Term,  19—. 

A.  B.     ^ 

vs.         L     In   Chancery. 
C.   D.    J 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 
In   pursuance  of  an   order  of  this  court  made  in   the  above  entitled 

cause,  on  the  day  of .  19 — ,  whereby  it  was  referred  to  me,  as 

master  in  chancery  of  this  court,  to  look  into  the  complainant's  bill  of 
complaint,  the  answer  of  the  defendant  C.  D.,  and  the  exceptions  taken  to 
said  answer  by  the  complainant,  and  report  whether  said  exceptions  are 
well  taken  or  not,  I,  the  said  master  in  chancery,  do  hereby  respectfully 
certify  and  report,  that  having  been  attended  by  the  counsel  ot  the  re- 
spective parties,  and  having  looked  into  said  bill  and  answer,  and  the 
exceptions  taken  thereto,  and  having  duly  considered  the  same,  1  find 
that  the  first  and  fourth  exceptions  to  said  answer  are  well  taken,  and 
that  the  second,  third  and  fifth  exceptions  are  not  well  taken. 

,  Master  in  Chancery. 

County. 

No.  41.     Further  answer  after  exceptions  and  amendment. 

In  the  Court. 

Term,  19—. 

C.  D.     ^ 

jts.        y     In  Chancery. 
A.  B.        J 

The  further  answer  of  the  defendant  C.  D.  to  the  original  bill  of  com- 
plaint; and  the  answer  of  the  same  defendant  to  the  amended  bill  of 
the  complainant. 
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This  defendant,  saving  and  reserving  to  himself  the  same  benefit  of 
exception  to  the  said  original  and  amended  bill,  as  by  his  former  an- 
swer to  the  said  original  bill,  is  saved  and  reserved  for  answer  thereto, 
or  so  much,  etc.,  {as  in  Ko.  100)  answers  and  says,  etc. 

And  this  defendant,  in  further  answer  to  such  original  bill,  as  to  the 
matters  of  the  first  exception  taken  by  the  complainant  to  his  former 
answer,  says,  etc.,  {and  so  on.) 

And  this  defendant,  for  further  answer  to  the  amendments  made  to 
such  original  bill,  says,  etc. 

No.  'i2.  Master's  report  as  to  siiffiricncy  of  defendant's  examination. 
(  Title  of  raiise,  and  venue  as  in  No.  '/O.) 

To- the  Honorable  Judges  of  the Court  of  the  County  of ,  in  the 

State  of  Illinois, 

In  Chancery  sitting: 

In   pursuance  of  an  order  of  this  court  made  in  the  above  entitled 

cause,  on  the day  of ,  19 — ,  whereby  it  was  referred  to  me,  as 

master  in  chancery  of  this  court,  to  examine  the  defendant,  C.  D.  on 
interrogatories  to  the  points  wherein  his  third  answer  to  the  bill  in 
this  cause  was  reported  insufflcient,  I,  the  said  master,  do  hereby  re- 
spectfully certify  and  report  that,  having  been  attended  by  the  coun- 
sel for  the  respective  parties,  and  having  caused  the  said  C.  D.  to  be 
brought  before  me,  I  axamined  him  upon  oath  upon  the  written  inter- 
rogatories filed  for  that  purpose,  and  also  viia  voce,  and  that  his  exam- 
ination thereto  is  contained  in  a  schedule  hereto  annexed,  marked  A. 
And  I  do  further  certify  and  report  that,  in  my  opinion,  the  said  ex- 
amination is  sufficient. 

All  of  which  is  respectfully  submitted. 

Dated  at,  etc. 

,  Master  in  Chancery.  , 

No.  'iS.    Exceptions  to  master's  report  on  exceptions  to  ansicer. 
(Title  of  cause  and  venue  as  in  No.  J/O.) 

Exceptions  taken  by  the  complainant  to  the  report  of  the  master  in 
chancery  of  this  court,  to  whom  it  was  referred  to  report  as  to  the 
exceptions  filed  to  the  answer  of  the  defendant  C.  D. 

First. — For  that  the  said  master  has.  in  and  by  his  said  rejiort,  cer- 
tified that,  etc.  (Here  set  out  the  coords  in  the  report.)  Whereas  the 
said  master  ought  to  have  certified  that  the  exceptions  to  the  answer 
of  the  defendant  C.  D.  were  well  taken,  and  that  the  said  answer  of  the 
defendant  C.  D.  was  imperfect,  insufficient  and  evasive  in  the  particu- 
lars excepted  to. 

Second.— Vor  that  the  siiid  master  has  cerlified,  etc.   {a»d  so  oti.) 

In  all  of  which  particulars  the  rejiort  of  the  said  master  is  erroneous, 
and  the  complainant  appeals  therefrom  to  the  judgment  of  this  hon- 
orable court. 

Sol.  for  Complainant. 
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-Vo.  }}.     Affiilarit  to  ohtain  an  attaihinntt  against  the  defendant  for  not 

ansiocring. 
(Title  of  cause  as  in  Xo.  .}0.) 

A.  B.,  the  above  named  complainant,  on  oath  statrs,  that  a  discos  pry 
is  necessary  in  tliis  cause  from  the  defendant,  as  to  the  matters  of  the 
said  bill  of  complaint,  and  the  several  interrogatories  therein  con- 
tained. 

Subscribed,  etc.  A.  B. 

No.  .}.5.  Order  for  an  aftachment  for  not  ansvcrinr;. 
(Caption,  with  title  of  cause.)  It  appearing  to  the  court  that  the 
defendant  herein  was  duly  served  with  summons  in  this  cause,  more 
than  ten  days  before  the  first  day  of  the  present  terra  of  this  court,  to 
appear,  except,  demur,  plead  or  answer  the  complainant's  said  bill  of 
complaint;  and  it  further  appearing  to  the  court  that  the  defendant 
has  failed  (or  refused)  to  appear  or  answer  the  said  bill  of  comjjlaint, 
as  required  by  law;  on  motion  of  Mr.  ,  solicitor  for  the  complain- 
ant, it  is  ordered,  that  an  attachment  be,  and  the  same  is  hereby 
awarded  against  the  said  defendant,  C.   D.,   returnable  forthwith. 


SECTION  VIII. 
ATTACHMENT  WITH  PROCLAMATION. 

If  the  sheriff  to  whom  the  writ  of  attachment  is  di- 
rected apprehends  the  defendant,  he  is  detained  in  cus- 
tody until  he  enters  his  appearance  and  puts  in  an  answer 
to  the  comi)hunant's  bill.  If  the  sheriff  returns  non  est 
inventus,  he  is  not  to  be  found,  an  additional  process  is 
awarded  against  the  defendant,  which  is  termed  an  at- 
tachment witJi  proclamation;  wliich,  l)esides  the  ordinary 
form  of  attachment,  directs  the  sheriff  to  cause  public 
proclamations  to  be  made  throughout  the  county,  to  sum- 
mon the  defendant  on  his  allegiance,  personally  to  appear 
and  answer  the  charges  brought  against  him.^" 

SECTION  IX. 
COMMISSION  OF  REBELLION. 

If  the  writ  of  attacjnnent  with  prncljunation  be  re- 
turned nnn  est  inventus,  and  the  defendant  still  remains 
in    contempt,    a    commission    of    rebellion    is    awarded 

4«  Barton's    Suit    in    Bq.    85;     1      Rom.  77;  1  Dan.  Ch.  Pr.  C06. 
Barb.    Ch.   Pr.    62,   63;    Gilb.    For. 
6 
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against  him  for  not  obeying  the  proclamation  aecording 
to  his  allegiance.  This  commission  is  generally  directed 
to  commissioners  therein  named,  who  are  jointly  and  sev- 
erally commanded  to  attach  the  defendant,  wherever  he 
may  be  found  witliin  the  State.  The  reason  given  for  this 
process  being  directed  to  commissioners,  and  not  like 
the  writ  of  attaclmient  to  the  sheriff,  is,  "that  the  de- 
fendant is  a  rebel  and  contemner  of  the  laws,  and  to  be 
dealt  with  as  such ;  and  as  the  sheriff  can  not  be  supposed 
to  be  capable  of  executing  all  the  process  directed  to  him 
in  person,  it  may  be  inconvenient  to  trust  so  great  a 
power  with  the  deputies  of  his  appointment,  and  there- 
fore tlie  court  appoints  its  own  commissioners,  who  are 
intrusted  to  do  everything  very  carefully,  and  are  an- 
swerable to  the  court  for  their  miscarriage."'*' 


SECTION  X. 
SERGEANT-AT-ARMS. 

By  the  English  practice,  if  the  commission  of  rebellion 
is  returned  non  est  inventus,  the  court,  on  motion  to  that 
effect,  will  dis]iatch  a  sergeant-at-arms  in  search  of  the 
defendant.  It  is  said,  however,  that  the  English  course 
in  this  respect  can  not  be  pursued  here ;  our  statutes  hav- 
ing virtually  taken  away  from  the  sergeant-at-arms  the 
power  of  executing  the  process  of  court.^**  The  sheriffs 
of  the  respective  counties  are  made  officers  of  the  court  to 
execute  the  process  tliereof. 


SECTION  XI. 
SEQUESTRATION. 

The  office  of  llic  writ  of  sequestration  in  chancery  prac- 
tice is  to  fiiinisli  a  remedy  by  which  property  may  be 
taken  possession  o|'  hy  the  court  in  order  lo  enforce  obe- 

<■  Gilb.  For.  Rom.  77;  Hinde  Ch.  ■<»  1    HolT.    Ch.    Pr.    12G,    note;    1 

Pr.  116;   1  Dan.  Ch.  GIO;    Burton's  I!;irb.  Ch.  Pr.  CC;   Harton's  Suit   in 

Suit  in  Eq.  86,  note   (1);    1   Barb.  Eq.  87. 
Ch.   Pr.   r,?,. 
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tlience  to  its  docroo,  and  wliilo  tlio  writ  is  now  soldom 
used  it  is  nut  prohibited  nor  obsolete  but  is  reco.i;:nized 
by  statute  in  Illinois,  and  may  be  resorted  to  whenever 
necessary.''^ 

The  writ  of  sequestration  in  chancery  runs  as^ainst  the 
I)ro[)erty  of  a  contumacious  defendant  and  is  a  proceed- 
ing in  rem,  while  a  contempt  proceeding  is  against  the 
person  of  a  contumacious  defendant  and  is  in  personam. 
Such  remedies  arc  tiicrefore  concurrent.^" 

'So.  1)6.     Order  for  sheriff  acting  as  sergeartt-at-arms. 
(Caption,  and  title  of  cause  as  in  No.  22.) 

The  defendant  C.  D.  being  in  contempt  for  not  appearing  and  answer- 
ing to  tlie  bill  of  complaint  in  this  cause,  and  a  commission  of  rebel- 
lion having  been  heretofore  issued  out  of  and  under  the  seal  of  this 
court,  directed  to  certain  commissioners  therein  named,  commanding 
them  to  attach  the  said  C.  D.  as  a  rebel  and  contemner  of  the  law,  and 

to  have  him  before  this  court,  on  the  — —  day  of instant;  and  the 

said  commissioners  having  returned  that  they  had  made  diligent 
search  and  inquiry  after  the  said  C.  D.  so  as  to  attach  his  body  by 
virtue  of  the  said  commission,  but  that  notwithstanding  all  their  en- 
deavors they  could  not  meet  with  him  for  that  purpose,  as  by  such 
commission   and  the  return  thereto  appears.   It  is  thereupon   ordered 

that  the  sheriff  of  the  county  of  ,  now  attending  this  court  at  its 

present  term,  and  executing  all  the  powers  and  duties  of  a  sergeant- 
at-arms,  do  forthwith  go  and  take  the  said  C.  D.  into  his  custody,  and 
him  safely  keep,  and  bring  him  immediately  into  this  court,  before 
the  court,  to  answer  for  his  contempt,  and  to  do  and  receive  what  this 
court  shall  thereupon  further  order  in  the  premises.  And  it  is  further 
ordered  that  the  said  sheriff  do.  with  all  convenient  speed,  certify  to 
this  court,  under  his  hand,  his  doing  In  the  premises. 

Upon  tliis  order  a  warrant  to  the  sheriff  acting  as  ser- 
geant-at-arms  will  issue. 

If  the  defendant  is  taken  upon  any  of  the  processes 
mentioned  in  this  chapter,  he  is  committed  to  the  jail, 
unless  he  enters  his  appearance  and  answers  accord- 
ing to  the  practice  of  the  court ;  and  also  clears  his  con- 
tempt by  paying  of  the  costs  and  tine  imposed  by  reason 
of  his  contumacious  behavior.  But  if  he  likewise  eludes 
the  search  of  the  sheriff  while  acting  as  sergeant-at-arms, 
a  sequestration  issues.    This,  like  the  commission  of  re- 

*»  Manning  v.  Securities  Co.,  242  t^"  Ibid. 

III.  584. 
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bellion,  is  awarded  upon  motion,  grounded  on  the  return 
of  the  sheriff,  as  sergeant-at-arms,  and  is  directed  to  cer- 
tain commissioners  therein  named,  authorizing  and  com- 
manding them  to  possess  themselves  of  all  his  personal 
estate  whatever,  and  the  rents  and  profits  of  his  real 
estate,  until  satisfaction  is  made  of  the  complainant's  de- 
mands, and  the  court  shall  further  order.^' 

No.  J/Ga.     Order  for  a  sequestration. 
(Caption,  and  title  of  cause  as  in  No.  22.) 

The  defendant  being  in  contempt  for  not  appearing  and  answering 
the  bill  of  complaint  in  this  cause,  and  a  warrant  having  been  issued  to 

the  sheriff  of  the  county  of  ,  attending  this  court  at  its  present 

term,  and  as  such,  executing  all  the  duties  of  a  sergeant-at-arms,  re- 
quiring him  forthwith  to  go  and  take  the  said  C.  D.  into  his  custody 
and  bring  him  into  this  court  to  answer  for  his  contempt,  in  pursu- 
ance of  an  order  of  this  court  made  on  the day  of  ;   and  the 

said  sheriff,  acting  as  sergeant-at-arms,  having  returned  that  he  had 
made  diligent  search  and  inquiry  after  the  said  C.  D.,  but  that  he  did 
so  abscond  and  secrete  himself  that  he  could  not  be  found  to  be  ap- 
prehended, as  by  the  said  warrant  and  the  return  thereof  appears;  it 
is  therefore  ordered  that  a  commission  of  sequestration  do  issue 
against  the  said  C.  D.,  directed  to  E.  F.,  G.  H.  and  J.  K.,  commission- 
ers, directing  them  to  sequester  the  personal  estate  of  the  defendant 
C.  D.,  and  the  rents,  issues  and  profits  of  his  real  estate,  until  the  de- 
fendant C.  D.  shall  appear  to  the  bill  of  complaint  in  this  cause,  clear 
his  contempt,  and  this  court  shall  make  an  order  to  the  contrary. 

Upon  this  order  being  niadc,  a  writ  of  secjuestration 
will  issue. 

ti  Barton's  Suit  in  Equity,  8S. 
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TAKING  RILI.S  AS  CONFESSED. 

Section     1.  Default. 

2.  Rights  of  Defendant  aftek  Default. 

3.  Setting  Aside  Default. 

4.  Setting  Aside  Decuke,  When  Defendant  is  Not  Per- 

sonally Notified. 


SECTION  I. 
DEFAULT. 

When  it  may  be  taken. — The  sixteenth  section  of  the 
act  rciiiilntiiii;-  the  practice  in  the  court  of  chancery,  in 

Illinois,  provides  tliat 

"Every  defendant  who  shall  be  summoned,  served  with  a  copy  of  the 
bni  or  petition,  or  notified  as  required  in  this  act,  shall  be  held  to  ex- 
cept, demur,  plead  or  answer  on  the  return  day  of  the  summons;  or  It 
the  summons  is  not  served  ten  days  before  the  first  day  of  the  term 
at  which  it  is  returnable,  by  the  first  day  of  the  next  term;  or  in  case 
of  service  by  copy  of  the  bill,  or  by  notice,  at  the  expiration  of  the 
time  required  to  be  given,  or  w'ithin  such  further  time  as  may  be 
granted  by  the  court;  or  in  default  thereof,  the  bill  may  be  taken  as 
confessed."! 

To  except,  in  the  section  referred  to,  means  to  object  to 
the  proceedings  by  motion  or  suggestion  to  the  court. 

Rule  to  answer. — There  is  no  rule  of  practice  in  Illi- 
nois requiring  the  court  to  enter  a  rule  on  defendant  duly 
served  with  process  to  answer.  It  is  the  duty  of  the  de- 
fendant to  a  bill  to  ajipear  at  the  time  he  is  required 
by  the  summons,  and  inter] lose  his  defense,  and  if  he  fails 
to  do  so,  he  is  in  default,  and  the  bill  may  be  taken  as 
confessed  against  him.  If  he  desires  further  time  than  the 
ten  days  allowed  by  the  statute,  after  the  service,  to  pi'e- 

1  Rev.  Stat.    (1913)    165;    1  J.  &   A.   An.   Stat.   739. 

(85)         . 
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pare  his  defense,  he  should  apply  to  the  court  for  further 
time;  and  if  he  makes  no  defense,  the  practice  warrants 
a  decree  pro  confesso  on  the  return  day  of  the  summons, 
if  the  service  is  sufficient.* 

The  correct  practice,  however,  on  overruling  a  demur- 
rer to  a  bill,  is  for  the  court  to  enter  a  rule  on  the  defend- 
ant to  answer.  But  the  court  may  render  a  decree  pro 
confesso  thereon.^  But  it  is  regarded  as  the  better  prac- 
tice, when  preliminary  motions  or  exceptions  to  the  pro- 
ceedings are  disposed  of,  to  enter  a  rule  to  answer.* 

A  pro  confesso  order  may  be  made  on  service  by  pub- 
lication witliout  a  rule  to  answer.^ 

Defavdt. — Where  the  defendants  are  persons  not  under 
disability,  and  a  default  is  entered,  decree  pro  confesso 
follows  as  a  matter  of  course.  Such  decree,  if  warranted 
by  the  averments  of  the  bill,  is  unassailable.® 

Effect  of  a  default. — A  default  admits,  all  material 
facts  which  are  projierly  alleged  in  tlie  bill,  but  nothing 
further.''  And  if  the  bill  omits  to  state  the  complainant's 
claim  specifically,  a  final  decree  can  not  be  rendered, 
even  after  a  pro  confesso  order,  without  proof.*  It  is 
error  to  render  a  decree  for  more  than  is  claimed  in  the 
bill."  A  decree  can  not  be  taken  against  a  defendant  not 
answering,  unless  a  default  has  been  taken. ^" 

-  Orobb  V.  Cushman.  45  111.  124;  Bridges   v.    Stevcnso7i.   10   Bradw. 

Michael  v.  Mace.  137   111.  485.  369;    Laird    v.    Allen,    82    III.    43; 

3  Miller    v.    Davidson.    3    Glim.  Parke  v.   Brown.   12   Bradw.   291; 

528;   Roach  v.  Chapin,  27  111.  197;  Koster    v.    Miller.    149    lU.    195; 

Wangelin    v.     Goe.    50     111.     459;  Brewing   Co.   v.    Wolford,   179    111. 

Briusehke   v.    Verein.    145    111.    433.  252;   Rice  v.  McJohn.  244  111.  264; 

U)ttoua  V.   Walker.  21   111.  610:  People  v.  Clark.  268   111.  156. 

Brusehke  v.  Verein.  145  111.  433.  ^  Piatt  v.  Judson.  3  Blackf.  237; 

■-Michael  v.  Mace.  137  111.  485.  Fellows  v.  Shelmirc.  5  Blackf.,  48; 

''Monarch       Brewing       Co.       v.  Cunningham  v.  t^telle.  1  LItt.  52; 

Woltord,  179  III.  252;  Roby  v.  Chi-  see  7'/io»i,son  v.  Morris,  57  III.  333; 

cage  Title  and  Trust  Co.,  194  Id.  Hoffman  v.   Schoyer,   143   111.   598. 

228;    Dunfee   v.    Loan   Ass'n.    206  '■>  Carter   v.    Lewis,    29    111.    503; 

111.    133;    aios   V.    Hhedd,    21S    111.  Mills  v.  Heeney.  35   III.  173;   Pid- 

209;     Williams    v.     Williams.    221  geon     v.     Trustees.     44     111.     501; 

111.  541.  Breese  v.   Becker.   51    111.   84;    Oh- 

T  Cronan  v.  Frizell,  42   111.   319;  ling   v.   Luitgens.   32   111.   23;    Mar- 

De    Leuw    v.    Neely,    71    111.    473;  tin  v.   Hargardine.  46  111.  323. 

Madison  Co.  v.  Smith.  95  111.  328;  i"  Shields  v.  Bryant.  3  Bibb.  525. 
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Eiitcriii,?  a  docriH'  /)/o  c(mf('ssn  airaiiist  a  dofondaiit. 
without  disposing  of  liis  dcimirrci-  to  the  hill  is  t'rror.'^ 

A  rule  upon  a  party  to  j)load  h}-  a  certain  day  does  not 
liar  Iiis  riglit  to  amend  tlH>  jileading  tluM'eafter,  if  condi- 
tions arise  under  whicli  lie  would  have  a  right  to  amend 
had  the  rule  not  been  entered. ^^ 

If  tlie  complainant,  after  a  default,  amends  his  ])in,  or 
tiles  a  supplemental  bill,  it  will  have  the  elTect  to  vacate 
the  order  of  default,  and  the  defendant  may  put  in  an 
answer.^^ 

A  defendant  against  whom  a  pro  coufesso  order  is 
entered  is  bound  to  know  that  the  bill  maj'  be  thereafter 
amended  upon  leave  granted,  and  that  he  may  be  ruled 
to  answer  the  amended  bill  without  special  notice  to  him, 
and  if  the  amendment  is  made  and  the  rule  is  entered 
he  may  be  defaulted  a  second  time  upon  failure  to  an- 
swer.'* 

While  the  decree  pro  confesso  concludes  the  defendant 
as  to  all  matters  of  fact  properly  alleged  in  the  bill,  yet  he 
can  not  be  held  to  have  confessed  all  matters  of  law  so 
alleged.'^ 

Evidence  on  bill  confessed. — Section  eighteen  of  the 
statute  of  Illinois,  relating  to  chancery  practice,  provides 
that 

"Where  a  bill  is  taken  for  confessed,  the  court  before  a  final  decree 
is  made,  if  deemed  requisite,  may  require  the  complainant  to  produce 
documents  and  witnesses  to  prove  the  allegations  of  his  bill  or  may 
examine  him  on  oath  or  affirmation  touching  the  facts  therein  alleged. 
Such  decree  shall  be  made  in  either  case  as  the  court  shall  consider 
equitable  and  proper."is 

Where  adult  defendants  permit  the  bill  to  be  taken  as 
confessed,  they  thereby  admit  the  truth  of  the  allega- 
tions of  the  bill,  and  the  practice  fully  warrants  the  ren- 
dition of  a  decree  granting  relief,  without  proof,  if  the 
bill  contains  equity.  If  the  court  has  reason  to  believe, 
or  from  any  cause  is  apprehensive  that  injustice  is  likely 

'iJoest   V.   Adrl.   209    111.    432.  ^*  Ruppe  v.   Glos.  251   111.  80. 

12  B.  Co.  V.  People.  214  111.  471.  ^■' Ames  v.  Holmes.   190  111.   .561. 

t^  Gibson   v.   Reese.   r,0   111.   383;  i«  Rev.  Stat.   (1913)    165;    1  J.  & 

see    Blark    v.    Lusk,    69    111.    70;  A.  An.  Stat.  741. 
Ruppe  V.  Glos.   251   111.   80. 
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to  result  from  granting  the  relief  without  proof,  then  it 
should  be  required.  But  tliis  is  a  matter  of  sound  discre- 
tion in  the  chancellor,  and  its  omission  or  requirement 
can  not  be  assigned  for  error,!''  unless  the  record  dis- 
closes that  the  action  has  resulted  in  wrong  to  the  defend- 
ants. If  complainant  fails  to  furnish  proof  upon  being 
required  to  do  so,  the  court  may  dismiss  the  bill." 
Where  there  are  non-resident  defendants,  only  served 
by  publication,  the  courts  are  more  inclined  to  require 
proof  than  in  cases  where  there  has  been  actual  ser- 
yjppis  Where  the  court  determines  to  hear  evidence 
upon  a  default,  it  is  not  necessary  that  the  same  should 
be  reduced  to  writing  and  be  preserved  in  the  record  of 
the  case.^" 

A  l)ill  can  not  be  taken  as  confessed  as  against  minors, 
and  the  evidence,  to  be  preserved  in  the  record,  must 
warrant  a  decree  against  them.^^  When  the  bill  fails  to 
show  a  right  to  the  relief  given  the  decree  will  be  re- 
versed.^- 

2\o.    'il.     Form   of  decree  pro   confesso  against   defendants  notified  'by 

publication. 

And  now  this  cause  having  come  on  to  be  heard  upon  the  bill  of 
complaint  herein;  and  it  appearing  to  the  court  that  a  summons  was 
duly  issued  in  this  cause  against  the  defendants  A.  B.  and  C.  D.,  re- 
turnable to  the  present  term  of  this  court;  and  it  further  appearing 
to  the  court  from  said  summons  and  the  return  thereon,  and  the  affida- 
vit of  E.  F.,  complainant  tiled  herein,  that  the  defendant  A.  B.,  upon 
due  inquiry  can  not  bo  found,  and  that  upon  diligent  inquiry  his  place 

17  GIos  V.   Shedd.   218   111.   209.  103. 

i«  Van  Vall^rnburph  v.  Trustees,  -'i  McClay  v.  Norris.  4  Gilm.  370 

fiG    111.    103;    Hoffman   v.    Sehoyer,  White    v.    Morrison.    11    111.    365 

143  111.  59S.  Preston    v.    Hodcjen,    .")0     111.     60 

i^  Moore  v.   Tilman.   33   111.   35S;  WiUhlte    v.    Pierre.    47    111.    413 

t^iillivan   V.    SuUivan.    42    111.    316;  Xnhols   v.    Thornton.   16   111.    113 

Cronan     v.     FrizeU.  .42     111.    319,  Bree  v.  liree.  51   HI.  372;   Master- 

Grubb    V.     Crane,    4    Scam.    153;  son  v.  Wiswould,  18  111.  48;  Moore 

Ferr/uson  v.  l^utphen,  3  Glim.  547;  v.  School  Tr..  19  111.  83;  Quigley  v. 

Manchester  y.  McKee,  i  GWm.hW;  Roberts.    M     111.    503;     Martin    v. 

Boston  V.  Nichols,  47   111.   353.  Ilarpardine.   46    111.    322;    Hale   v. 

■^«  Smith  V.  Trimble,  27  111.  152;  Hale.  146  111.  227. 
Harmon   v.  ■  Campbell.    30    111.    25;  ■■'■■' Walters    v.    M'altcrs,    132    111. 

lienneson  v.  Bill,  62  111.  408;    Van  467. 
Valkenburgh    v.    Trustees,    66    111. 
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of  residence  ran  not  be  ascertained;  and  that  the  defendant  C.  D.  is 
a  non-resident  of  this  State,  and  that  his  place  of  residence  is  stated 
in  said  affidavit;  that  a  notice  of  the  filing  of  the  bill  herein,  and  the 
pendency  of  tr.is  suit,  addressed  to  the  said  defendants  A.  B.  and  C.  D.. 
giving  the  names  of  the  parties  thereto,  the  title  of  the  court,  the  time 
and  place  of  the  return  of  the  summons  issued  thereon  in  this  cause, 

has  been  duly  published  in  the  ,  a  secular  newspaper  of  general 

circulation,  printed  and  published  in  said  county  of ,  at  least  once 

in   each  week   for  four  successive  weeks,  the  first  publication  thereof 

having  been  made  on  the day  of ,  19 — ,  and  at  least  forty  days 

having  intervened  between  the  said  first  publication  and  the  first  day 
of  the  present  term  of  this  court. 

It  is  therefore  ordered  that  the  said  defendants  A.  B.  and  C.  D.  come 
into  court  here  and  i)lead,  answer  or  demur  to  the  said  bill  instanter; 
and  said  defendants  being  now  severally  three  times  solemnly  called 
so  to  come  and  plead,  answer  or  demur  herein,  come  not,  but  make 
default  in  that  behalf,  and  thereupon,  on  motion  of  complainant's  solic- 
itor, it  is  ordered,  adjudged  and  decreed  by  the  court  that  as  to  them, 
and  each  of  them,  the  said  bill  be  taken  as  confessed. 


SECTION  II. 
■  RIGHTS  OF  DEFENDANT  AFTER  DEFAULT. 

A  distinction  exists  between  decrees  pro  confesso, 
under  the  statute  for  want  of  appearance,  and  decrees 
pro  confesso,  for  want  of  answer  after  appearance.  In 
the  former  case  there  being  no  one  whom  the  complain- 
ant can  serve,  proceedings  may  be  ex  parte.-^ 

Therefore  when  a  bill  has  been  taken  pro  confesso,  for 
want  of  aijpearance,  no  notice  is  required  to  be  given  to 
tlie  defaulted  defendant  to  api)ear  before  the  master  on 
the  reference.  But  where  default  is  had,  for  want  of 
answer  after  appearance,  the  defendant  is  entitled  to 
notice.-* 

A  defaulted  defendant  has  a  riglit,  however,  to  be  pres- 
ent before  the  master,  if  he  desires,  and  upon  the  master 
making  his  report,  he  may,  if  he  chooses,  file  exceptions 
and  resist  its  approval, ^^  or  he  may,  upon  a  writ  of  error, 

-s  Dan.    Ch.    Pr.,    Section    1175;  Craig    v.    McKinncy.    72    111.    305; 

ran    Valkenbiirgh   v.    Trustees.   66  Bruner  v.  Battcll.   83   111.  317. 

111.  103.  ^-^  Moore  v.  Titman,  33   111.  358; 

■i*2  Dan.  Ch.  Pr.,  Section   1152;  Bruner  v.  Battell,  S3  111.  317. 
Sluore    V.     ntman.     33     111.     35.S: 


90  Taking  Bills  as  Conferred. 

insist  that  the  averments  of  tlio  hill  do  not  justify  a 
decree,^"  hnt  he  can  not  (juostion  the  sufReieney  of  the 
evidence  to  support  the  decree,  if  it  is  within  the  allega- 
tions of  the  bill.-' 


SECTION  in. 
SETTING  ASIDE  A  DEFAULT. 

A  motion  to  set  aside  a  default,  for  not  filing  an  answer 
in  chancery,  should  be  based  upon  an  affidavit,  setting 
forth  clearly  and  specifically  the  reasons  for  setting  it 
aside,  and  be  accompanied  by  an  answer,  and  an  offer  to 
file  the  same.^* 

An  application  to  set  aside  a  default  is  addressed  to  the 
discretion  of  the  court,  and  a  reviewing  court  rarely 
reviews  the  exercise  of  the  discretion,  and  then  only  to 
prevent  great  injustice.^® 

The  party  making  ajiplication  to  have  a  default  set 
aside,  must  support  it  by  an  affidavit,  showing  that  tlie 
default  was  taken  without  any  fault  or  negligence  on  his 
part,  and  that  there  is  merit  in  his  defense,  stating  what 
such  defense  is,  so  that  the  court  may  see  whether  it  is 
sufficient.^"  The  motion  should  be  made  at  the  term  at 
which  the  default  is  entered. •'* 

=0  Oault  V.  Hoaffland,  25  111.  2G6;  Bell  v.  Nims,  51  111.  171;  Scales  v. 

Htephrns   v.  Bichnrll.   27   111.   444;  Labor.    51    HI.   232;    Terry   v.    Eu- 

Harmon    v.    Campbell.    30    111.    25;  reka  College.  70  111.  236;    Earll  v. 

Hanans  v.  Ilnnans.  110  111.  !'j3;   R.  Chicago.    136    111.    288;     Culrer    v. 

R.    Co.    V.    Aekley.    171    111.    100;  Brink,    180    111.    548;     Oeffinger    v. 

Armstrong  v.  Association.  17G  111.  Kleitcr.  227  111.  598. 
298;   Brewing  Co.  v.   Wolford.  179  ■*"  Rich  v.  Ilathauay,  18  111.  548; 

111.  252;   Ames  v.  Holmes.  190  I!l.  Kalkaska   Manuf.   Co.   v.    Thomas. 

561;   Rice  Co.  v.  McJohn,  244   111.  17      Bradw.      235;      Koerner      v. 

264.  Gauss.  57  111.  App.  668;   Whittaker 

^T  Oault  V.  Hoagland.  25  III.  241;  v.   Whittaker.  151   111.  266;   Culver 

Glos    V.     Swigart.     156     111.     229;  v.  Brink.  180  111.  548. 
Brewing    Co.   v.    Walford.    179   111.  ^i  Messervey     v.     Beckwith.     41 

252.  111.  452;  Cook  v.  Wood.  24  111.  295; 

2S  Dunn  V.  A'pcffin,  3  Scam.  292;  Simith     v.     Wilson.     26     111.     186; 

Orubb  V.  Crane,  4  Scam.  153;  Nor-  Scales  v.  Lobar.  51  111.  232;   Ayer 

ton   V.  Hixon.   25   111.   440.  v.   City.   149   111.   262. 

■■«  Fo"man  v.  Wood.    11   111.  203; 
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No.  'iS.     Affidavit  in  support  of  motion  to  set  aside  a  defaujt. 
In  the Court. 

C.  D.     ^  Term,   19—. 

ats.        Lin  Chancery. 

A.  B.     J 

C.  D.,  the  above  named  defendant,  makes  oath  and  says,  that,  etc. 
{Here  state  facts  showing  the  absence  of  negligence  in  not  putting  in 
an  answer  in  apt  time.)  Affiant  further  states,  etc.  {Here  state  such 
facts  as  show  a  meritorious  defense  to  the  bill.)  Affiant,  therefore, 
prays  that  the  default  heretofore  entered  in  this  rause,  against  him, 
may  be  set  aside;  and  that  he  may  be  permitted  to  file  his  answer 
herewith  exhibited,  and  which  he  now  offers  to  file  in  this  cause. 

C.  D. 

Subscribed  and  sworn,  etc. 

Counter  affidavits  improper. — The  admission  of  c^ounter 
aflidavits  upon  a  motion  to  open  and  set  aside  a  default 
is  improper.^^ 

A'o.  .'i9.     Order  setting  aside  a  default  and  decree  pro  confesso. 
{Insert  title  and  rrnuc,  as  in  No.  22.) 

This  cause  having  come  on  to  be  heard  upon  the  motion  of  C.  D., 
defendant,  to  set  aside  the  default  and  decree  pro  confesso  herein; 
together  with  the  affidavit  filed  in  support  of  said  motion,  and  the  pro- 
posed answer  to  be  filed  herein;  and  it  appearing  to  the  court,  that 
{Here  insert  the  facts,  showing  the  absence  of  negligence  in  not  putting 
171  an  answer  in  apt  time);  and  it  further  appearing  to  the  court,  that 
(Here  insert  such  facts  as  shoiv  a  meritorious  defense  to  the  bill} ;  and 
the  court  having  heard  the  allegations  and  arguments  of  counsel  for 
the  parties,  respectively,  and  being  fully  advised  in  the  premises,  doth 
order,  adjudge  and  decree  that  the  defendant  C.  D.  be  allowed  to  be 
heard  touching  the  matters  of  such  decree  upon  {state  the  terms,  as 
payment  of  costs,  etc.)  ,a.n6  that  the  said  defendant  be  allowed  to 
file  his  answer  to  said  bill  of  complaint;  and  that  the  matters  to  be 
determined  in  said  decree  stand  continued  and  undetermined  until  the 
further  hearing  of  this  cause  hereof;  until  which  time  the  rights  of 
the  respective  parties  shall  stand  reserved. 


SECTION  IV. 

SETTING  ASIDE  DECREE  WHEN  DEFENDANT  IS  NOT   PERSON- 
ALLY NOTIFIED. 

Tlie  nincleonth  section  of  the  chancery  code,  provides, 
tliat 

32  Kalkaska  Manuf.  Co.  V.  Thom-  Kimball,   85    111.   582;    his.   Co.   v. 

as.    17     Bradw.     235;     Phillips    v.  Dill.   91   III.   178;   Nelson  v.  Assn., 

Blaggc.   ?,  .lohns.    141;    Hanford   v.  73  111.  App.  133. 
McNair.   2  Wend.   286;    Mendell  v. 
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"When  any  final  decree  shall  be  entered  against  any  defendant  who 
shall  not  have  been  summoned,  or  been  served  with  a  copy  of  the  bill, 
or  received  the  notice  required  to  be  sent  him  by  mail,  and  such  person, 
his  heirs,  devisees,  executor,  administrator,  or  other  legal  represent- 
atives, as  the  case  may  require,  shall,  within  one  year  after  notice 
in  writing  given  him  of  such  decree,  or  within  three  years  after  such 
decree,  if  no  such  notice  shall  have  been  given  as  aforesaid,  appear  in 
open  court,  and  petition  to  be  heard  touching  the  matter  of  such  de- 
cree, and  shall  pay  such  costs  as  the  court  shall  deem  reasonable  in 
that  behalf:  the  person  so  petitioning  may  appear  and  answer  the 
complainant's  bill,  and  thereupon  such  proceeding  shall  be  had  as  it 
the  defendant  had  appeared  in  due  season  and  no  decree  had  been 
made.  And  if  it  shall  appear,  upon  the  hearing,  that  such  decree 
ought  not  to  have  been  made  against  such  defendant,  the  same  may  be 
set  aside,  altered  or  amended  as  shall  appear  just;  otherwise  the  same 
shall  be  ordered  to  stand  confirmed  against  said  defendant.  The 
decree  shall,  after  three  years  from  the  making  thereof,  if  not  set  aside 
in  manner  aforesaid,  be  deemed  and  adjudged  confirmed  against  such 
defendant,  and  all  persons  claiming  under  him  by  virtue  of  any  act 
done  subsequent  to  the  commencement  of  such  suit;  and  at  the  end 
of  the  said  three  years,  the  court  may  make  such  further  order  in  the 
premises  as  shall  be  required  to  carry  the  same  into  effect/'ss 

Tlie  ri,o-lit  to  oi»('ii  a  decree  on  compliance  with  the  stat- 
ute is  alisohite.^^ 

A\'here  a  ]ierson  is  made  a  ]iarty  to  a  foreclosure  pro- 
ceediiii;:  by  ])iiblication  as  an  unknown  owner,  the  decree 
is  for  tlire(>  years  snl),ject  to  tlie  right  of  such  person 
under  section  19  of  the  chancery  act,  to  appear  and  an- 
swer the  bill,  but,  sul)ject  only  to  that  right,  the  decree  is 
linal,  and  enforceable  the  same  as  if  had  on  personal 
service.""' 

The  written  notice  of  the  entry  of  the  decree  must  be 
something  more  than  a  mere  letter  from  a  co-defendant, 
statin.g.  in  .general  terms,  the  I'esnlt  of  the  litigation,  of 
which  the  recipient  of  the  letter  lias  had  no  ]ii'evious 
notice. ■"■'  It  is  not  re(|nired  that  such  ])erson  shall  per- 
sonally appi'ar  in  court,  and  it  is  sufficient  if  he  files  a 
])etition  through  a  duly  autliorized  agent  and  solicitor.^^ 

rjion  (iling  a  i)etitiou  fov  the  ]iurpose  within  the  time 

3;' Rev.  Stat.    (1913)    IGf);    2  .T.  &  ■■:■  Ilciiiroth     v.     Frost.     250     111. 

A.  An.   Stat.   742;    see  Hacklemnn  102. 

V.     Ildiklenian.    199    111.    84;     .Wo-  ■'i' Kj»(77i  v.  //im^pr,  241  111.  .114. 

Ihiax   V.  Matliias.  202   111.   12.",.  it  ffi.^wnn    v.     Wirrtli.    244    III. 

•T  r/i«)-r/i   V.  Field,  IS,';  111.  112.  ?,?,. 
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limited,  a  defendant  is  entitled,  as  a  matter  of  ri,2:ht,  to 
lile  an  answer  and  be  heard  in  the  case.  The  petition  is 
not  required  to  set  np  or  disclose  his  claim  or  defense 
and  is  not  demnrrahle.  TIi^  should,  however,  file  his  an- 
swer in  writing  to  the  original  bill,  or  his  demurrer 
tiH>reto,  and  the  court  should  decide  as  to  the  sufficiency  of 
the  defense  from  the  written  ])leadings.^'* 

Filing  such  petition  is  not  an  entry  of  appearance  pre- 
cluding the  defendant  from  attacking  the  decree  for  want 
of  jurisdiction  of  his  person.^* 

\Vhen  a  petition  is  filed  under  the  statute  referred  to, 
the  correct  practice  is,  to  let  the  former  decree  stand 
until  the  final  hearing,  and  then  make  such  decree,  either 
setting  aside  the  former  one,  and  dismissing  the  bill,  or 
conlirming  or  modifying  the  decree,  as  the  equities  of  the 
case  may  require.^"  Such  decrees  are  interlocutory 
only.^^  It  would  be  a  technical  error  to  vacate  the  decree, 
upon  the  filing  of  the  petition,  and  liefore  the  final  hear- 
ing;*^ yet  if  by  so  doing  no  injury  is  occasioned  to  any 
one,  the  proceedings  will  not  be  reversed  and  set  aside 
for  that  reason;"  nor  can  such  irregularities  be  attacked 
collaterally.^* 

A  decree  may  be  set  aside  after  three  years  from  its 
r(>ndition  by  proceedings  begun  within  three  years.  The 
original  decree  shonld  not  be  set  aside  upon  the  allowance 
of  the  petition  for  leave  to  file  an  answer,  but  it  shonld 
stand  until  the  hearing.*"  On  the  final  hearing  the  origi- 
nal decree  is  presumed  correct  until  overcome  by  the  evi- 
dence.'"' 

W'hei-e  the  answer  filed  under  section  19  is  in  proper 

•IS  Trustees  v.  Field.  135  TU.  112.  Mulford    v.     Stalzenhack,    46  III, 

30  Correll    v.     Greider.     245     111.  "OS:    Bank   \.'  Humphreys,   47  III. 

378.  227. 

*«  Southern  Bank  V.  Hum pJi I eijs,  -i^  Mulford     v.     Stalzenback,  46 

47  111.  227;  Lawrence  v.  Lawrence,  111.  ,S03. 

73    111.   577.  *^  Bank    v.    Humphreys.    47  111. 


<i/(i.;  Lyon  v.  Rohbins,   46   III. 


ZZl. 


276;    Sale    v.    Fike,    54    111.    292;  *■>  Bank    v.    Humphreys.    47    111. 

Tompkins    v.    Wiltberger,    56    111.  227;   Buck  v.  Beekley.  45  111.  100; 

385;    Hodgen    v.    Guttcry.    58    111.  Lyon  v.  Robbins.  4fi  111.  276. 

431.                                     •  *<iBruncr  v.  Battcll,  S3  111.   317. 
t^Buck  V.  Beekley,  45  111.   100: 
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form  and  there  is  nothing  about  it  to  authorize  the  court 
to  strike  it  from  the  tiles  on  motion,  tlie  effect  of  such  a 
motion,  there  being  no  replication  on  file,  is  an  offer  to 
submit  the  cause  for  hearing  on  the  bill  and  answer, 
under  section  29  of  the  Chancery  act.*'' 

Under  section  19  of  the  Chancery  act,  if  a  defendant 
who  was  not  summoned  or  served  with  a  copy  of  the  bill 
or  did  not  receive  the  notice  re(iuired  to  be  sent  him  by 
mail,  files  his  petition  and  otherwise  complies  with  the 
requirements  of  said  section  19,  he  is  entitled  to  file  his 
answer  to  the  bill  as  a  matter  of  right  and  be  heard  as 
though  he  had  answered  in  the  first  instance.'*''* 

Upon  the  filing  of  a  petition,  disclosing  the  petitioner's 
right  to  answer,  the  cause  should  proceed  the  same  as  any 
other  chancery  suit,  excejit  that  the  decree  stands  pend- 
ing the  hearing,  and  will  not  be  confirmed,  set  aside, 
altered  or  amended  until  the  hearing  is  concluded.'"  " 

If  the  decree  is  set  aside  under  the  statute  within  three 
years,  it  annuls  all  rights  acquired  under  it.**  And  all 
persons,  including  purchasers  for  value,  acquiring  inter- 
ests pendeide  lite  under  the  decree  which  is  liable  to  be 
opened  under  section  19,  are  chargeable  with  notice  of  its 
conditional  character.'"' 

This  section  does  not  apply  to  a  proceeding  by  an  ad- 
ministrator to  sell  real  estate  to  pay  debts,-"^"  nor  to  a  con- 
demnation judgment.'^"" 

Applies  to  decrees  of  divorce. — Section  19  above 
(juotcd,  aijjjlies  to  a  decree  of  divorce  as  well  as  to  any 
other.  Such  a  decree  is  not  absolute  until  three  years 
after  it  is  rendered,  but  conditional,  and  subject  to  be  set 
aside,  even  though  the  comi>laiiiant  may  have  married 
before  it  is  set  aside.  Persons  acquiring  rights  under 
such  a  decree  can  not  be  protected  against  the  effects  of 
its  being  set  aside  in  the  three  years.-'* 

*■!  Churvh  V.   Page,  257    III.   472.  o"  Thcrrv.i    v.    Tlirnns,    267    III. 

<T>  Church  V.  Pape,  257  111.  472.  r.ot  Ry,  Cn.  v.  Orcenficld,  268  111. 

*^^  Church   v.  Page.  257   111.  472.  94. 

*>*  Martin  v.  Gilmorr.  72  111.  19:!.  ''^  hawrcncr  v.  Laicrcncc.  71!   III. 

*«  Bank    v.    Humphreys,    supra;  577;    Casucll    v.    Casicell.    120    111. 

f'oal  d   til.   Co.  V.   Mining  Co.,   Ill  377;     Whittalccr   v.    Whiltakcr.    51 

111.  32.  111.  Ap)..  264;   S.  C,  151   III.  266. 
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When  vacated  at  next  terra. — It  is  provided  in  section 
17  of  the  ohaiR'cry  coilo,  that 

"If  the  defendant  shall  appear  at  the  next  term  and  offer  to  file  his 
answer  to  the  bill,  the  court  may  permit  him  to  do  so.  upon  his  showing 
sufficient  cause  and  paying  the  rosts  of  the  preceding  terms.  In  such 
case  the  decree  shall  be  vacated  and  the  cause  may  be  proceeded  in 
as  in  other  cases."52 

Whether  this  provision  of  tlie  statute  has  reference  to 
decrees,  ordering  a  bill  to  be  taken  for  confessed,  or  to 
final  decrees,  admits  of  some  doubt.  Where  more  than 
two  years  has  elapsed,  after  the  decree  ordering  the  bill 
to  be  taken  as  confessed  against  the  defendant,  before 
any  motion  was  made  to  vacate  the  decree,  it  has  been 
liehl  that  the  motion  comes  too  late.  Setting  aside  de- 
crees under  this  section  of  the  Chancery  act,  has  been 
the  subject  of  ineidental  discussion  in  numerous  cases  in 
the  Illinois  Supreme  Court,  and  in  every  instance  the 
matter  has  been  treated  as  being  within  that  sound  legal 
diseretion  with  which  Circuit  Courts  are  clothed,  that  will 
not  be  reviewed  in  a  reviewing  court  unless  there  has  been 
such  abuse  as  may  work  palpable  injustice.  The  very 
terms  employed  in  the  statute  give  sanction  to  this  con- 
struction. It  is  said,  the  "court  may  permit"  defendant 
to  file  his  answer  to  the  bill  against  him  upon  his  showing 
sullicient  cause.  Leave  is  not  given  as  a  matter  of  right, 
but,  for  what  the  court,  in  the  exercise  of  a  sound  legal 
diseretion,  shall  deem  "sufficient  cause,"  such  defendant 
may  be  permitted  to  open  the  decree  against  him,  on  pre- 
setting his  answer  to  the  bill,  and  defend  as  to  the  merits 
of  the  cause,  but  not  otherwise.^^ 

The  petition  need  not  disclose  the  nature  of  the  de- 
fense.^* 

Notice  of  the  motion  should  be  served  upon  the  oppo- 
site party.^* 


02  Rev.  Stat.   (1913)   165;   1  J.  &  Schneider  v.   Seibert.  50   111.   289; 

A.   An.  Stat.   741.  Bowman    v.    Bovyman,    64    III.    75: 

■'•3  Smith    V.    Brittenham.    88    111.  Powell  v.   Clement,  78   111.  20. 

291;  see  Dunn  v.  Keegin.  3  Scam.  ^*  Church  v.  Field,  135   111.  112 

292;  Orubb  v.  Crane,  4  Scam.  155;  ;■■•  Axtel     v.     Pulsifer,     155     IH. 

Korton     V.     Hiron,     25     111.     456;  141. 
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No.   50.    Petition  to  set  aside  decree   by  a  defendant  not  personally 

notified. 

In  Chancery. 

Court. 

Term,   19—. 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  In 

the  State  of  Illinois, 

In  Chancery  sitting: 
The  petitioner,  C.  D.,  of  etc..  the  above  named  defendant,  respectfully 
represents  unto  your  honors,  that  on,  etc.,  the  above  named  complain- 
ant, A.  B.,  exhibited  his  bill  of  complaint  against  the  petitioner  as 
defendant,  in  this  honorable  court,  in  tliis  suit,  and  on  making  affida- 
vit of  the  non-residence  of  the  petitioer,  procured  publication  to  be 
made  to  notify  him  of  the  commencement  and  pendency  thereof;   and 

that  on,  etc.,  being  at  the term  of  this  honorable  court,  a  pro  con- 

fesso  decree  in  said  entitled  suit,  was  rendered  against  the  petitioner, 
as  by  the  record  and  proceedings  in  this  cause  will  more  fully  and  at 
large  appear.  And  the  petitioner  further  represents  unto  your  honors 
that  he  has  not  been  summoned,  or  served  with  a  copy  of  the  said 
bill  of  complaint,  or  received  the  notice  of  the  pendency  of  the  suit, 
required  to  be  sent  him  by  mail,  by  the  clerk  of  this  court,  and  has 
received  no  notice  in  writing  of  such  decree. 

The  petitioner,  therefore,  appears  in  this  honorable  court,  and  asks 
to  be  heard  touching  the  matters  of  such  decree,  upon  such  reasonable 
terms  as  to  the  court  may  seem  just,  in  pursuance  of  the  statute  in 
such  case  made  and  provided.  And  the  petitioner  presents  herewith 
his  answer  to  the  said  bill  of  complaint,  and  asks  that  he  may  be  per- 
mitted to  file  the  same  in  said  cause,  and  that  upon  the  hearing,  the 
court  will  order  that  said  decree  be  set  aside,  altered  or  amended  as 
to  the  court  may  seem  just;  and  that  the  court  will  grant  the  peti- 
tioner such  other  relief  in  the  premises  as  to  equity  shall  appertain. 

0.  D. 
State  of  Illinois,   "i 

County  of j'^^' 

0.  D.,  of  etc.,  on  oath  states,  that  the  matters  set  forth  in  the  fore- 
going petition  are  true  in  substance  and  in  fact. 

0.  D. 

No.  51.     Decree  to  set  aside  a  decree  where  a  defendant  was  not  per- 

so7)aUy  notified. 

(Title  and  venue,  as  in  No.  22  ante.) 

And  now  on  this  day,  this  cause  cause  on  for  hearing  upon  the  peti- 
tion of  the  defendant  to  set  aside  the  decree  heretofore  rendered  In 
said  cause,  on  the  ground  that  he  had  not  been  summoned,  or  served 
with  a  copy  of  said  bill  of  com|)laint,  or  received  any  notice  of  the 
pendency  of  said  suit,  as  required  by  statute  in  such  case  made  and 
provided;   and  the  court  having  read  the  answer  offered  and  pro|)osed 
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to  be  filed  In  said  cause,  and  the  affidavit  filed  in  support  of  said  peti- 
tion, and  tha  records  of  said  cause,  and  tlie  court  tliereupon  being 
fully  advised  in  the  premises,  doth  order,  adjudge  and  decree,  that 
the  defendant  be  allowed  to  appear  in  open  court  and  to  file  his  pro- 
posed answer  to  said  bill  of  complaint,  touching  the  matters  of  such 
decree  upon  the  payment  of  all  such  costs  as  have  heretofore  ac- 
crued in  said  cause;  and  that  in  the  meantime  the  said  decree  shall 
staud  affirmed,  until  the  further  order  of  the  court,  subject  to  be  set 
aside,  altered,  amended  or  affirmed,  as  shall  appear  just. 


CHAPTER  VII. 


THE  DEFENSE  TO  A  SUIT. 

Section  1.  Peoceedikgs   by   Defendant   Previous   to   Putting   in   His 
Answer. 

2.  Dismissal  of   Bill. 

3.  The  Different  Sorts  of  Defense. 

4.  Demurrer  to  a  Bill. 

5.  Fleas  to  a  Bill. 

6.  Answer  to  a  Bill. 

7.  Disclaimer. 


SECTION  I. 

PROCEEDINGS  BY  DEFENDANT  PREVIOUS  TO  PUTTING  IN  HIS 

ANSWER. 

Every  defendant  who  sliall  be  summoned,  served  with  a 
copy  of  tlie  bill  or  petition,  or  notified  as  required  by  the 
statute,  shall  be  held  to  except,  demur,  plead  or  an- 
swer on  the  return  day  of  the  summons.^ 

The  term  to  except  as  used  in  the  statute  of  Illinois, 
means  to  object  to  tlie  proceedings  by  motion  or  sugges- 
tion. Tlius  where  the  com])lainaut,  Ijeing  a  non-resident, 
fails  to  give  security  for  costs,  the  defendant  may  move 
1()  dismiss  for  that  reason.  Other  cases  in  wliich  motions 
would  l)e  projx'r  will  naturally  suggest  theniselvcs  to  the 
reader. 

Exception  to  bill  for  scandal  or  impertinence. — The 

o]),ject  ol'  a  ])lca(liHg  of  any  kind  is  to  state  the  facts  upon 
which  the  rights  of  the  parties  de))eu(l,  and  nothing  more. 
AVliere  a  bill  in  chancery  contains  irrelevant  and  imperti- 
nent matter,  such  as  mere  legal  arguments  and  reasons 
occurring  to  counsel  why  this  or  that  step  should  or 
should   not  !)('  taken,  and  tlie  violation  of  the  rules  of 

iRev.   Stat.    (1913)   165;    2  J.  &   A.  An.  Stat.  739. 

(98) 
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l)loa(lin,2:  is  palpal)]o  and  ,s;ross,  flio  oourt  itsolf  will  diroct 
that  llic  irrelevant  and  impeilineut  matter  be  elimi- 
nated.- 

It'  the  hill  contains  any  scandalous  or  impertinent  mat- 
ter, the  defendant  may,  before  pnttins:  in  his  defense,  take 
exceptions  to  the  bill;  to  the  end  that  the  objectionable 
matter  ma}'  be  expunged.'' 

Exceptions  to  a  bill  for  scandal  or  impertinence  are  to 
be  taken  in  the  same  manner  as  exceptions  to  an  answer 
for  insufliciency,  etc.,  and  may  be  submitted  to  in  like 
manner  and  within  the  same  time.  If  tliey  are  not  sub- 
mitted to,  the  defendant  must  refer  them  in  the  same 
manner,  or  they  will  be  considered  as  abandoned.* 

If  the  defendant  designs  to  except  to  the  bill,  he  must 
do  so  before  putting  in  his  answer,  or  submitting  to  an- 
swer by  obtaining  an  order  for  further  time;  as  by  an- 
swering or  submitting  to  answer  the  bill,  be  waives  all 
objections  to  it."^ 

The  practice  upon  exceptions  to  bills  for  scandal  or  im- 
pertinence being  the  same  as  that  upon  exceptions  to  an- 
swers, it  will  be  sufficient  to  refer  the  reader  to  that 
part  of  this  work  relative  to  exceptions  to  answers.^ 

A'o.  52.    Ejcccptions  to  a  bill  for  impertinence  or  scandal. 

In  the  Court. 

Term,  19—. 

C.   D.    ^ 

ats.         Lin  Chancery. 

A.  B.    J 

Exceptions  taken  by  C.  D.,  defendant,  to  the  bill  of  complaint  of 
A.  B.,  complainant,  filed  against  him. 

First— FoT  that  the  allegations  in  the  7th,  Sth,  9th,  10th  and  11th 
lines  of  the  4th  folio  of  the  said  bill  in  the  words  following,  to-wit: 
(Here  insert  the  matter  objected  to)  are  impertinent,  and  ought  to  be 
expunged. 

Second — For  that  the  allegations  in  the  said  bill  commencing  with 
the  word  "the"  in  the  Sth  line  of  the  Sth  folio,  and  ending  with  the 
word  "you"  in  the  12th  line  of  the  10th  folio  thereof,  are  scandalous 
and  impertinent,  and  should  be  expunged. 

2  Pinneo   v.    Goodspeed.    104    111.  Pickerixfj,  19  Maine,  214. 
184.  ■•  1  Barb.  Ch.  Pr.  101. 

3  1    Barb.    Ch.    Pr.    101;    1    Dan.  -Wfi.;    Anon.,    2    Yes.    Sr.    631; 
Ch.    Pr.   4.T1-2;    McConnell   v.    Hol-  Woodward  v.  Astley.  Bund.  304. 
lobusli,     11    111.    61;     Langdon    v.          'See  post,  Chap.  VIII. 
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Third — For  that,  etc.   (and  so  on.) 

In  all  which  particulars  this  defendant  insists  that  the  complain- 
ant's bill  of  complaint  is  irrelevant,  impertinent  and  scandalous: 
wherefore  this  defendant  excepts  thereto,  and  prays  that  the  imjjerti- 
nence  and  scandal  of  the  said  bill  of  complaint,  excepted  to  as  afore- 
said, may  be  expunged  with  costs. 

Solicitor  for  Defendant. 

Motion  for  production  of  papers. — The  court  or- 
ders tlio  production  of  books  and  papers  previous  to 
the  final  liearing  of  a  cause  upon  two  principles  onh' — se- 
curity ])ending  the  litigation,  and  discoveiy  or  inspection 
for  the  purpose  of  the  suit." 

The  court  will,  upon  the  apjilication  of  the  defendant, 
before  answer,  under  special  circumstances,  order  that 
the  complainant  should  not  compel  him  to  answer  until 
within  a  stated  time  after  the  production  of  certain  docu- 
ments set  forth  in  the  bill,  wJien  it  appears  that  their 
l)roduction  is  essential  to  enable  the  defendant  to  put  in 
his  answer.* 

Motion  for  security  for  costs. — We  have  already  seen 
that  a  uon-residcut  comiiiainant  must  give  security  for 
costs  before  filing  his  bill.  If  he  fails  to  do  so,  the  suit 
will  be  dismissed  on  motion,  supported  by  an  atlidavit, 
which  must  distinctly  negative  the  fact  that  he  was  a  resi- 
dent at  the  time  the  suit  was  commenced.® 

A  suit  instituted  by  two  complainants,  one  of  whom  is 
a  resident,  will  not  be  dismissed  for  want  of  a  bond  for 
costs. ^"^ 

Time  for  making  motions. — All  motions  of  a  dilatory 
nature  must  be  interposed  at  the  first  opportunity.  If 
tliere  is  any  delay  in  making  such  motion,  the  reasons 
for  the  delay  must  appear.^^  A  motion  of  this  kind  comes 
too  ia1e  al'ter  a  general  appearance  in  tlie  cause.    As  to 

'  Watts    V.    Lawrence,    3    Paige  liucklanrf  v.  Goddard.  ?.6  III.  20fi; 

Ch.  R.  I!i9.  see  also  liiplry  v.  Marris,  2  Gilm. 

» Prinrcss    of   Wales   v.    Karl    of  ^Sl;    Hickman  v.   Ilaincs,   5  Gilm. 

Liverpool,  1  Swanst.  114;   1  Barb.  20;    Farnsworth  v.  Agnew,  27   III. 

Ch.    Pr.    101;    Jones   v.    Lewis.    2  42;   Roberts  v.  Fahs.  32  III.  474. 

Sim.  &  Stu.  R.  242;  see  Cornell  v.  ^"  Wood  v.   Goss,  24   111.   626. 

liiisluUk.  3  PalKB  Ch.  R.  160.  ii  Miller  v.  Metztjer,  16  111.  390. 

0  Lead  heater  v.  Itolli,  27^  111.  .''iST; 
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what  is  a  general  appearance,  it  is  held  that  where  a  de- 
iVnilaiit  has  niiide  several  successive  motions  in  a  cause, 
without  in  such  motions  limiting  his  api)earance  to  the 
special  purposes  thereof,  he  has  appeared  generally.^^ 

When  writ  or  service  will  be  quashed  on  motion. — If 

llio  writ  is  not  undci'  seal,"  or  docs  not  d(>scril)c  correctly;'* 
or  is  imjiroporly  made  returnable ;""'  or  does  not  contain  the 
names  of  all  the  complainants  ;^^  or  the  date  of  the  sum- 
mons is  less  than  ten  days  before  the  return  day;^'  or 
does  not  show  witli  certainty  in  the  court  of  what  county 
the  defendant  is  required  to  appear,^*  and  in  similar  cases, 
the  summons  is  void  and  can  be  quaslied  on  motion.  But 
such  defects  as  we  have  shown,  can  not  be  taken  advan- 
tage of,  after  a  general  appearance.  Defects  in  service  of 
l)rocess,  affidavit  for  pulilication,  notice  and  certificate 
thereof,  and  service  on  privileged  defendants,  can  no 
doubt  be  reached  on  motion. 

SECTION  II. 
DISMISSAL  OF   BILL. 

When  a  bill  will  be  dismissed  on  motion. — It  has  been 
the  practice  in  this  State  for  many  years,  on  a  motion 
to  dismiss  the  bill,  to  give  such  motion  the  effect  of  a  de- 
murrer to  the  bill  for  want  of  equity.  A  motion  to  dis- 
miss in  such  a  case  may  be  regarded  as  an  oral  demurrer. 
It  admits  the  facts  alleged  in  the  bill,  and  calls  for  the 
judgment  of  the  court  upon  them.^" 

rs  Abbott  V.  Semple,  25  111.  107;  ^<^  Richardson   v.    Thompson,    41 

Frazer  v.  Resor,  23  111.  8S;   Miles  111.  202. 

V.    Goodwin,   35   111.   53;    Flake  v.  it  Matthews  v.  Hoff.  113  III.   90. 

Carson,  33  III.  518;  McNab  v.  Ben-  ^^^  Orendorff  v.  Stanberry,  20  III. 

nctt.  66  111.  157.  89;    Gill  v.   Hoblit,   23    111.    473. 

13  Beauhine   v.    Sabine,   2   Scam.  i»  Hickey  v.  Stone,   60   111.   458 

460;    Garland   v.    Britton,    12    III.  Brill  v.   Stiles,  35   111.   308;    John 

232;    Besimer    v.    People,    15    111.  son     v.     R.     Co.,     Ill     111.     413 

440.  Higgins   v.    Bullock,    73    111.    205 

n  Richardson    v.    Thompson,    41  Gardt    v.     Brown,     113     111.     475 

111.   202;    Miller  v.  Handy,   40   111.  Grimes    v.    Gi-imcs,    143    111.    550 

448.  Exchange  v.  McClaughrey,  148  111. 

1^  Hochlander  v.  Hochlander,  73  372;    Smith  v.  Eockersberger,  173 

111.  618.  III.  201. 
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A  bill  will  never  be  dismissed  upon  such  a  motion,  how- 
ever, unless  it  is  clear  that  no  amendment  can  help  it.'" 

Where  a  suit  is  brought  without  authorit}',  the  bill  will 
be  dismissed  upon  the  facts  being  made  to  appear.^^ 

A  motion  to  dismiss,  which  assumes  the  office  of  a  plea 
in  abatement,  will  not  be  entertained  unless  the  objection 
appears  on  the  face  of  the  papers.  If  other  objections  are 
to  be  considered  they  must  be  presented  by  a  plea  in 
abatement  so  that  an  issue  of  fact  can  be  made  and  tried.^^ 

A  motion  by  the  defendants  to  a  bill  to  dismiss  the 
same  for  want  of  equity  made  at  the  close  of  the  com- 
plainant's evidence,  is  not  considered  proper  practice, 
and  it  amounts  to  nothing  but  a  submission  of  the  case 
to  the  chancellor  on  the  merits.^'' 

Dismissal  by  complainant. — A  complainant  has  the 
right  to  dismiss  his  bill  on  his  own  motion,  at  any  time 
before  the  entry  of  a  final  decree,  provided  no  cross-bill 
has  been  filed.^* 

And  this  is  so  even  after  the  case  has  been  taken  under 
advisement.-^ 

And  such  a  dismissal  amounts  to  a  dismissal  without 
prejudice.^® 

Until  an  inchoate  plaintiff  or  complainant  has  come  into 
the  record,  or  a  judgment  or  decree  has  been  reached,  the 
control  of  the  action  remains  with  the  active  plaintiff, 
or  complainant  wlio  may  either  continue,  compromise, 
abandon  or  dismiss  the  action,  but  as  soon  as  a  person 
similarly  situated  with  the  original  ])laintiff  or  complain- 
ant has  come  into  the  record  in  a  i)roi)('r  way  as  party 
plaintiff  or  complainant,  he  becomes  vested  with  an 
interest  in  such  subject-matter  of  the  action,  and  tiiere- 

20  Thomas  v.  Adams.  30  111.  37;  sen,  1U5  HI.  230;  Paltzcr  v.  John- 
Grimes  V.  Grimes,  143  111.  5.50.  ston,     213     111.     33S;     Pingrcy    v. 

21  Mix  V.  People,  116  111.  265.  Union,   246    111.    109;    FiscMicimer 
=2  McNal)  V.  Bennett,  66  111.  157.      v.  Kuprrsmith,  258  111.  392.. 

23  Thoru-orlh  v.  Scheets,  269  2''  Langlois  v.  Matthiessrv.  155 
111.  573.  111.  230. 

24  2  Dan.  Ch.  Pr.;  Piirdi/  v,  ■'•■  itntrs  v.  Skidmorc.  170  111. 
Hriish-r.  97  111.  3S9:  Oaf/r  v.  233;  Willianui  v.  lireitung,  216 
rsailrj/.  119  111.  540;  Tthiir  v.  Rrnd-  111.  299;  Fisrhheimer  v.  Kuper- 
inn.   99    111.   600;    lieiUy   v.    Hrilhi.  smith,   258   111.   392. 

130  III.  ISO;    lAinfflois  v.  Matthies- 
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after  nothing-  can  be  done  by  the  original  plaintiff  or 
complainant  in  derogation  of  his  rights  and  intei"ests. 
The  original  plaintiff  or  complainant  still  has  a  right  to 
prosecute  the  action,  Imt  he  cannot,  without  the  consent 
of  his  added  co-iilainliff  or  comi)lainant,  abandon  or  dis- 
continue it.-^ 

After  a  decree  the  complainant  can  not  dismiss  his  bill 
except  by  consent,  but  after  a  reversal  of  a  decree,  he 
may  do  so;  the  effect  of  reversal  is  to  leave  the  cause 
pending  for  hearing,  as  if  no  decree  had  been  rendered.-'" 

A  bill  should  not  be  dismissed  on  motion,  except  for 
want  of  ecpiity  on  its  face.^* 

A  decree  dismissing  a  bill  needs  no  evidence  to  sup- 
port it.29 

Where  a  bill  states  a  good  cause  for  equitable  relief 
it  is  error  to  dismiss  the  bill  on  mere  motion  of  the  de- 
fendant unless  the  complainant  has  been  guilty  of  inex- 
cusable delay  in  prosecuting  the  suit.^" 

2!o.  5S.     Order  allowing  the  complainant  to  dismiss  his  l)ill. 
{Caption,  and  title  of  cause  as  in  No.  130.) 

The  complainant  applying  to  dismiss  his  bill  in  this  cause,  on  motion 
of  Mr.  L..  M.,  solicitor  for  the  complainant,  it  is  ordered  that  leave 
to  dismiss  the  same  be  granted  accordingly,  upon  the  complainant 
paying  to  the  defendant  his  costs  in  this  sut,  to  be  taxed. 

No.  5Ii.     Final  decree,  dismissing  Mil  at  the  hearing. 
(Proceed  as  in  No.  130,  to  the  *,  and  continue:     That  the  complain- 
ant's said  bill  of  complaint  be  and  the  same  is  hereby  dismissed,  with 
costs  to  the  defendant,  to  be  taxed. 

Dismissal  for  want  of  prosecution. — A  court  has  power, 
independently  of  any  statute,  to  dismiss  a  suit  for  the 
failure  of  the  plaintiff  to  prosecute  it  with  due  diligence, 
where  no  sufficient  excuse  for  the  delay  is  presented.^^ 

"Atlas  Bank  v.  Nahant  Bank,  417;    Grimes    v.    Qrimes,    143    111. 

23    Pick.    480;    Hirshfield   v.    Fitz-  550. 

gerald,    157   N.   Y.   166;    Miller   v.  20  Bank  v.   Baker,   161   111.   2S1; 

Anderson,  269   111.   608.  Exchange  v.  McClaughrey,  148  111. 

i7^Mohler  v.  Wiltberger,  74  111.  372. 

163;  Reilly  y.  Reilly,  139  111.  180;  so  Leonard   v.    Garland,   252    111. 

Flaherty   v.    ilcCormick,    123    111.  300. 

525.  31  Sanitary  Dist.  v.  Chapin,  226 

'a  Johnson   v.    Ry.    Co.,    Ill    111.  111.  499. 
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In  a  proper  case  the  court  may,  of  its  own  motion,  dis- 
miss a  cause  for  want  of  diligent  prosecution,  but  whether 
its  action  in  that  regard  will  be  sustained  by  a  court  of 
review  depends  largely  upon  particular  circumstances. '^ 

It  is  the  duty  of  a  comiDlainant  to  prosecute  his  suit  with 
due  diligence  and  if  there  is  unreasonable  delay  his  bill 
ought  to  be  dismissed ;  but  the  purpose  of  the  courts  and 
the  law  is  to  accomplish  justice,  and  to  give  every  litigant 
an  opportunity  to  present  his  cause  unless  he  has  been 
guilty  of  such  negligence  as  to  forfeit  his  right.^^ 

A  bill  to  contest  a  will  should  not  be  dismissed  by  the 
court  for  want  of  diligent  prosecution  without  en!.ering 
some  order  to  expedite  the  cause,  even  though  counsel 
for  the  complainants  has  not  been  as  active  as  he  should 
have  been  to  secure  service  on  certain  of  the  defendants, 
where  the  time  fixed  by  law  for  filing  a  bill  to  contest  the 
will  has  expired  and  counsel  is  in  court  asking  for  a  con- 
tinuance to  the  next  term  and  for  an  order  for  an  alias 
summons.** 

Costs  on  dismissal. — It  is  provided  by  section  21  of 
the  Practice  act  tliat: 

No  snit,  action  or  proceeding,  at  law  or  in  equitij,  shall  he 
dismissed  for  ivant  of  prosecution  at  any  time  except 
ivhen  such  cause  shall  he  actually  reached  for  trial  in  its 
order  as  set  for  trial,  or  upon  the  short  cause  or  daily 
trial  calendar  of  the  court;  hut  in  any  suit  in  equity  the 
court  may,  on  uiotion  and  notice  to  tlie  complainant  for 
the  cause  sIio}V)t,  mal'e  an  order  according  to  the  state  of 
the  suit  to  speed  tlie  cause  ivithin  a  reasonable  time  to  he 
fixed  in  such  order,  and  on  failure  to  comply  therewith 
may  dismiss  the  suit  for  tvant  of  prosecution.'^'^ 
Section  18  of  the  act  entitled  Costs,  provides  that: 

"Upon  the  complainant  dismissing  Ills  bill  in  equity,  or  the  defend- 
ant dismissing  the  samo  for  want  of  prosecution,  the  defendant  shall 
recover  against  the  complainant  full  costs."3o 


s2  7o«  V.  Yolt.  257  111.  419.  A.  An.  Stat.  4753. 

■■i^Yolt  V.   Yott.  257   111.   419.  :"' Rev.    Slat.    (191S)     630;    2    J. 

"tYott  V.  Yott,  257  111.  419.  &  A.  An.   Stat.    I()77. 

.'"•-'Rev.  Stat.    (lOlli)    1861;    J.  & 
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SECTION  in. 
THE  DIFFERENT   SORTS   OF  DEFENSES. 

Tho  (lefonse  to  a  suit  in  equity  may  be  either  by  de- 
ntin rcr,  I)y  plea,  by  onsirer  or  by  disclaimer. 

1.  By  demurrer,  by  wliicli  lie  ai)i)eals  to  the  judgment 
of  the  court,  whether  lie  shall  be  compelled  to  answer  the 
bill  or  not.  This  species  of  defense  is  resorted  to  where  it 
aiijiears  ui)on  the  face  of  the  bill  itself  that  there  is  no 
ecpiity  in  the  case  on  the  part  of  tlie  complainant. 

2.  By  plea,  by  which  he  shows  why  the  suit  should  be 
dismissed,  delayed  or  barred.  A  plea  sets  up  matter  of 
defense  not  appearing  in  the  bill. 

8.  By  aiisirer,  controverting  the  case  stated  by  the 
conifdainant,  the  defendant  may  confess  and  avoid,  or 
traverse  and  deny,  the  several  parts  of  the  bill;  or,  ad- 
mitting the  case  made  by  the  bill,  may  submit  to  the  .judg- 
ment of  the  court  upon  it,  or  upon  a  new  case  made  by 
the  answer,  or  both. 

4.  By  a  disclaimer,  the  defendant  may  at  once  termi- 
nate the  suit  by  disclaiming  all  right  or  interest  in  the 
matter  sought  by  the  bill. 

5.  By  demurrer,  plea,  ansiver  and  disclaimer,  or  by 
two  or  more  of  them,  provided  each  relates  to  a  separate 
and  distinct  part  of  the  bill. 

A  cross-bill  may  also  be  considered  a  species  of  de- 
fense.^^ 

The  above  is  the  general  order  of  pleading  to  be  pur- 
sued by  the  defendant.  All  pleas  of  a  dilatory  charac- 
ter, and  objections  of  that  nature,  must  be  interposed  at 
the  earliest  opportunity.'''* 

The  equity  of  a  bill  can  be  questioned  only  by  demurrer 
or  on  the  hearing,  but  a  motion  to  dismiss  for  want  of 
equity  apparent  on  the  face  of  the  bill  or  for  want  of 
jurisdiction,  is  treated  as  a  demurrer,  admitting  all  facts 
well  pleaded  by  the  bill.^** 

37  Galatin   v.   Ericin.   Hopk.   Ch.  Peeples    v.    Peeples,    19    111.    270; 

R.  48,  .08;  1  Barb.  Ch.  Pr.  105.  Gilmore  v.   Nowland,   2G   111.   200; 

3fi  Conley  v.   Good,   Breese,   135;  Archibald  v.  Argall,  53  111.  307. 

Duncan  v.   Charles,  i   Scam.   561;  3a  Leonard    v.    Arnold,    244    111. 

Wilson    V.    Xettleton,    12    111.    61;  429;  Lavin  v.  Comrs.,  245  111.  496; 
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section  iv. 
demurrer  to  a  bill. 

Its  nature  and  uses. — Whenever  any  ground  of  defense 
is  apparent  upon  the  face  of  the  bill,  either  from  matters 
therein  stated,  or  from  defects  in  its  frame,  or  in  the  case 
made  by  it,  the  proper  mode  of  defense,  is  by  demurrer.*" 
The  word  demurrer  comes,  as  Lord  Coke  has  said,  from 
the  Latin  word  demorari,  to  abide;  and,  therefore,  he  that 
demurs  in  law,  is  said  to  abide  in  law.  He  will  go  no  fur- 
ther until  the  court  has  decided  whether  the  other  party 
has  shown  sufficient  matter  in  point  of  law  to  maintain 
his  suit.'*^ 

A  demurrer  is  in  bar  of  the  relief  sought,  and  it  pro- 
ceeds upon  the  ground  that,  admitting  the  facts  stated  in 
the  bill  to  be  tnie,  the  complainant  is  not  entitled  to  the 
relief  he  seeks.  It  is  always  founded  upon  some  strong 
point  of  law,  going  to  the  absolute  denial  of  the  re- 
lief sought;  but  defects  in  substance  are  not  supplied 
or  aided  by  it,  nor  defective  statements  of  title  or  claims 
to  relief  cured  by  it.  The  demurrer  only  admits  that 
which  is  well  stated  or  pleaded,  and  for  the  purpose  of 
that  issue  only." 

It  does  not  admit  any  matters  of  law  which  may  be 
suggested  in  the  bill,  or  inferred  from  the  facts  stated 
in  it;  nor  any  fact  that  is  not  specifically  charged;*^  nor 

Canal  Com.  v.  Village,  179  111.  214;  371;    Rohij  v.  Cossitt,  78  111.   638; 

Grimes    v.    Grimes,    143    111.    550;  Harris  v.  Cornell.  80  111.  14;  John- 

Tieley    v.    Thompson,    44    111.    9;  son  v.  Roberts,  102  111.  655;   Oage 

Emerson  v.  R.  Co.,  75  111.  176.  v.    Bailey,    115    111.    646;    Oreig   v. 

*o  McCloskey   v.   McCormick,   44  Russell,  115  III.  483;   Lawrence  v. 

111.   336;   Wangclin  v.  Ooe,  50  111.  Trainer,  136  111.  474  ;Crerar  v.  Wil- 

459;  Story's  Eq.  PI.  §  441;  2  Barb.  Hams.  145  111.  625;   Martin  v.  Me- 

Ch.  Pr.  105;   Mitf.  Eq.  PI.  107.  Call,  247  111.  484. 

41  Co.  Litt.  71,  note  b:  Coop  Eq.  ^-t  ytoire  v.  Riissrll.  36  III.  IS; 
PI.  110:  Blark  Com.  314;  Story's  Walton  v.  Wrstuoorl.  73  111.  125; 
Eq.  PI.  §  441.  Juilson    v.    Htrplnns.    75    111.    225; 

42  Barton's  Suit  in  E;q.  96;  1  Sterling  v.  Higbee,  134  III.  577; 
nan.  Ch.  Pr.  601;  Stow  v.  Russell.  R.  R.  Co.  v.  Horan,  131  111.  288; 
36  111.  18;  Mills  v.  Broum,  2  Scam.  Trust  Co.  v.  R.  R.  Co.,  157  111. 
549;  Moore  V.  Hoisington,  31  111.  641;  Martin  v.  MvCall,  247  111. 
243;  Newell  v.  Supervisors.  37  III.  484. 

253;  Dunham  v.  Hyde  Park,  7J  111. 
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which  tho  bill  shows  cannot  l)c  inquired  into  on  the  hear- 
ing.''■• 

Conclusions  of  law  set  out  in  a  bill  by  the  pleader  are 
not  admitted  on  demurrer,  as  facts  as  alleged  in  the  bill, 
and  not  conclusions  of  law,  are  what  govern  in  determin- 
ing whether  or  not  a  bill  is  good  on  demurrer.  Legal 
conclusions  may  be  treated  as  surplusage.^"  It  is  not  the 
province  of  a  demurrer  to  set  out  new  facts. ^•''"' 

A  demurrer  is  an  appearance  in  the  cause;  and  a  gen- 
eral demurrer  waives  objections  to  the  jurisdiction  of  the 
person.*® 

But  defects  in  the  jurisdiction  of  the  subject-matter  of 
the  suit  can  not  be  waived.*^ 

A  general  dcnnurrer  to  a  bill  challenges  the  equity  of 
the  case  therein  presented,  and,  if  not  multifarious,  must 
be  overruled  if  the  bill  sets  out  any  case  for  equitable 
relief,  however  imperfectly,*^  and  it  will  be  overruled  if 
the  bill  can  be  sustained  upon  any  theory  of  the  case.*** 

A  demurrer  may  be  to  the  whole  bill,  or  a  part  only  of  the 
bill  and  the  defendant  may,  therefore  demur  as  to  part, 
]»lead  as  to  another  part,  and  answer  as  to  the  residue  of 
the  bill.  But  each  of  these  modes  of  defense  must  be 
actually  applied  to  different  and  distinct  parts  of  the 
bill,  and  so  applied  that  each  will  be  consistent  with  the 
other;  so  that  one  will  not  overrule  the  other."" 

Thus,  for  example,  if  there  is  a  demurrer  to  the  whole 
bill,  an  answer  to  a  part  thereof  is  inconsistent,  and  the 
demurrer  will  be  overruled."^ 

**  Martin  v.  McCall,  247  111.  484.  Beesman    v.     Citv,     16     111.     484; 

4''  County   V.   Merrigan,    191    111.  Leigh  v.  Mason,  1  Scam.  249. 

484;  Mason  v.  Mason.  219  111.  619;  ■»' story's  Eq.  PI.   §   443;   Broion 

Blake  V.  Ogdrn.  223  111.  204;   Hoss  v.    Hogle,    30    111.    119;     Gooch    v. 

V.   Clark.  225   111.  326;    Forster  v.  Green,  102  111.  507;  Snow  v.  Coun- 

Machinery  Co.,  266  111.  287.  sclman,  136  111.  191. 

4s«  Wood  V.   Papendick,   268    111.  *»  Ibid. 

383.  50  story's   Eq.    PI.    §   442;    Coop. 

*«New  Jersey   v.   New   York,    6  Eq.  PI.  112,  113;   Scanlan  v.  Seora- 

Pet.  323;    R.  R.  Co.  v.  R.  R.  Co.,  Ian.  134  111.  630. 

63   N.   Y.   176;    Handy  v.  Ins.   Co.,  si  Story's  Eq.  PI.  §  442;   Brill  v. 

37  Ohio  St.  366.  Stiles,  35  111.  305;   Gordon  v.  Rey 

^^  Tillage     v.     Leavitt.     181     111.  nolds,  114   III.   118. 
416;    Peak   v.  People,   71    111.   27S; 
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For  the  same  reason,  if  there  is  a  demurrer  to  a  part 
of  a  l)ill,  there  can  not  he  a  plea  or  answer  to  the  same 
part  without  overruling  the  demurrer."^ 

After  answer  it  is  too  late  to  demur,  unless  the  answer 
is  tirst  withdrawn  by  leave  of  court.^^ 

If  a  demurrer  is  too  general,  that  is,  if  it  covers,  or  is 
applied  to  the  whole  bill,  when  it  is  good  to  a  part  only ; 
or  if  it  is  a  demurrer  to  a  ijart  only,  but  is  not  good  to  the 
full  extent  which  it  covers,  but  is  only  so  to  a  part,  it  will 
be  overruled  ;•''•'  for  it  is  a  general  rule,  that  a  demurrer 
can  not  be  good  as  to  a  part  which  it  covers,  and  bad  as 
to  the  rest ;  and  therefore  it  must  stand  or  fall  together.^^ 

If  the  court  sustains  a  demurrer  in  part,  and  overrules 
it  as  to  the  residue,  the"  complainant,  by  amending  his 
bill,  and  the  defendant,  by  answering  the  amended  bill, 
waive  the  irregTilarity.'^" 

It  was  formerly  the  rule  that  if  a  demurrer  did  not 
cover  so  much  of  the  l)ill  as  it  might  l)y  law  have  ex- 
tended to,  it  would  be  held  bad,"'''  but  this  doctrine  has 
been  changed  by  the  orders  of  the  English  Court  of  Chan- 

A  demurrer  may  be  put  in,  and  several  causes  assigned ; 
and  if  one  cause  is  good  to  the  whole  extent  of  the  de- 
murrer, and  another  is  bad,  the  demurrer  will  be  sus- 
tained; for  if  both  are  bad  the  defendant  may,  ore 
tenus,  assign  new  causes  of  denmrrer  at  the  argument, 
to  matters  of  substance,  although  not  to  matters  of  form ; 
so  that  any  one  good  cause  existing  of  record,  or  other- 
wise assigned,  will  do.°'' 

When  there  are  several  defendants,  if  ilicy  all  join  in 
one  demurrer  to  a  bill,  the  d(>murrer  may  lie  good,  and  be 
sustaine(l,  as  to  one  of  the  defendants,  and  be  bad,  and 

S2  story's   Eq.   PI.   §   442;    Hard-  4S5;     Marshall    v.     Vickshurii,    15 

ing  V.  Olncosc  Co..  182  III.  641.  Wall.    14G. 

'-^liriU    V.    Stiles.    35    111.    305;  f^  Story's  Eq.  PI.  §  443. 

Oordon  V.  lieynolds.  m  ll\.  US.  se  i     Craig     &     Phil.,     R.     379; 

84  Story's  Eq.  PI.  §    443;  Broicn  Story's  Eq.  PI.  §  443. 

V.    Hoole.    30    in.    119;     Sjimo    v.  r.ii  story's    Eq.    PI.    §    443;    Bar- 

Counsclma7i.   13G    111.   191.  ton's  Suit  in  Equity,  9G;  Coop.  Eq. 

1.5  Ibid.  PI.  112-113. 

soPecfc   V.   Burgess,    Walk.    Ch. 
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overrulod  as  to  tlie  others;  for  tlie  defense  may  be;  j^ood 
as  to  oue  person,  and  wholly  inapplicable  to  another."'' 

The  demurrer,  however,  of  one  of  several  defendants, 
is  sufTifient  to  raise  the  question  of  the  sufficiency  of  the 
bill.'i 

Where  a  demurrer  will  lie. — If  a  bill  shows  upon  its 
face  that  there  is  a  want  of  sufficient  ])arties,®^  or  a  mis- 
joinder of  i)arti('s,"^  a  demurrer  will  lie;  but  it  must 
point  out  wlio  are  the  proper  parties.^"* 

If  the  want  of  jurisdiction,""  or  the  bar  of  the  statute 
of  limitations,  or  defenses  of  a  kindred  character,®"  or  the 
statute  of  frauds"^  apjiear  upon  the  face  of  the  bill,  it 
will  be  obnoxious  to  a  demurrer,  unless  circumstances  are 
alleged  taking  the  case  out  of  those  statutes."^ 

In  considering  the  sufficiency  of  a  bill  in  chancerj"  all 
matters  which  go  to  the  jurisdiction  of  the  court  may  be 
taken  advantage  of  by  demurrer,  whetlier  specially 
pointed  out  by  the  demurrer  or  not;  for  whenever  it 
ai)pears  that  the  case  made  by  the  bill  is  not  brought 
within  the  class  of  cases  which  courts  of  equity  assume 


«o  story's  Eq.  PI.  §  445;  Coop. 
Eq.  PI.  113;  Barstow  v.  ISmith, 
Walk.  Ch.  394. 

81  /.  L.  Co.  V.  Speyer,  13S  III. 
137. 

«*  Story's  Eq.  PI.  §  541;  Spear 
V.  Cavipbell.  4  Scam.  424;  Pren- 
tice V.  Kimball.  19  111.  320;  King 
V.  Gooduin.  130  111.  102;  Buda  F. 
Co.  V.  Col.  Cel.  Co..  55  111.  App. 
381;  Johnson  v.  Miller,  55  111. 
App.  168. 

<i3  Burger  v.  Potter.  32  111.  66; 
Christian  v.  Crocker.  25  Ark.  327; 
Melick  V.  Melick.  2  Green  N.  .1.  R. 
156. 

«<  Story's  Eq.  PI.  §  543;  Por- 
tones  V.  Badenoch,  132  111.  377. 

85  Smith  V.  Morehead.  6  Jones' 
N.  C.  'Dq.  360;  «.  R.  Co.  v.  Mch- 
ols.  57  111.  464;  Exchange  v.  Mc- 
Claughrey,  148   111.  372;    Turpin  v. 


Dennis,  139  III.  274. 

«8  Henry  Co.  v.  Winnebago,  etc., 
52  111.  299;  Id.  52  III.  454;  Switzer 
V.  Skiles,  3  Gilm.  529;  Trustees  v. 
Wright,  12  111.  432;  Harris  v.  Mc- 
Intyre.  118  III.  275;  Kerfoot  v. 
Billings,  160  111.  563;  Coryell  v. 
Klchm,  157  III.  462;  Gunton  v. 
Hughes,  181  111.  134;  CooUdge  v. 
Rhodes,  199  III.  24. 

«r  School  Trustees  v.  Wright.  12 
111.  432;  Smtzer  v.  Skiles,  3  Gilm. 
529;  but  see  Lear  v.  Chouteau,  23 
111.  39;  Hull  V.  Peer,  27  111.  312; 
Hamilton  v.  Downer,  152  111.  651; 
Goldstein  v.  Jfathan,  158  111.  641; 
Cloud  V.  Greasley,  125  111.  313. 

«8  Henry  Co.  v.  Drain  Co.,  52  111. 
454;  Story's  Eq.  PI.  §§  503,  760, 
751;  Ilett  v.  Collins.  103  III.  74; 
Furlong   v.   Riley,   103   III.   628. 
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the  power  to  hear  and  determine,  it  shows  that  there  is 
no  equity  in  the  bill.'^' 

A  demurrer  will  also  lie  where  the  bill  is  multifa- 
rious;"" or  shows  iipon  its  face  that  the  complainant  has 
an  adequate  remedy  at  law;''^  except  in  cases  of  fraud^^ 
and  trusts;"^  in  which  courts  of  equity  retain  jurisdiction, 
notwithstanding  courts  of  law  may  also  have  jurisdic- 
tion. 

An  objection  of  adequate  remedy  at  law  may  be 
taken  by  a  general  demurrer  for  want  of  equity  and  the 
objection  may  be  called  to  the  attention  of  the  court 
upon  argiiment  of  the  demurrer,  or  if  not  made  by  de- 
murrer defendant  may  specifically  point  out  such  objec- 
tion in  his  answer;  but  if  the  court  is  competent  to  grant 
the  relief  sought,  the  objection  comes  too  late  when  made 
after  an  answer  is  filed  not  pointing  out  such  objection.''* 

The  objection  of  adequate  remedy  at  law  may  be 
taken  advantage  of  though  not  made  by  the  answer, 
where  the  allegations  of  the  bill  make  a  case  for  equit- 
able cognizance  but  are  not  sustained  by  the  proof  on 
the  hearing.'^ 

A  demurrer  will  also  be  sustained  where  the  bill  shows 
a  want  of  title  or  interest  in  the  complainant  to  the  thing 
demanded;''®  and  where  a  party,  having  no  interest  in  the 
controversy,  is  iiuproperly  joined  as  a  party  complain- 
so  Daniell's  Chan.  Prac.  G08,  656,  72  Bahcock  v.  McCamant,  53  111. 
658  and  notes;  WethereU  v.  215;  Ogden  v.  Larrahce,  57  111. 
Eberle,   123   111.   666.  389;     Truett     v.     Wainicright,     4 

70  Henderson  v.  Cummings.  44  Rllm.  418;  Kennedy  v.  liorthrup, 
111.  325;    Burnett  v.  Lester  et  at,      15  111.  148. 

53    III.    325;    Supervisors,    etc.,   v.  t^  Coates  v.   Woodivorth,    13    111. 

Burrhell.  31  111.  68;  Grain  v.  Ken-      654;   Korton  v.  Hixon,  25  111.  440. 
nedy,  85  III.  340.  t*  Kelson    v.    Bank,    48    111.    36; 

TiWangelin  v.  Goe,  50  III.  459;  Law  v.  Ware,  238  III.  360;  Ryan 
Wylder  v.  Crane,  53  111.  490;  The  v.  Dunean,  88  111.  144;  Kaufman 
People  V.  City  of  Qaleshurg,  48  v.  Wiener,  169  111.  596;  Exchange 
111.  485;  Jevne  v.  Osgood,  57  111.  v.  McClaughrey,  148  111.  372; 
34i);  St.  Kxch.  \.  MrClaughrey,  H8  Black  v.  Miller,  173  111.  489. 
Ill,  372;   Harms  v.  .Incohs,  15S  III.  "  7v'.  R.  Co.  v.  R.  R.  Co.,  208  111. 

505;   Black  v.  Miller,  173  111.  489;       C23. 

Anderson    v.    Olson.    188    111.    602;  '«  Ramere     v.     Ratrlins,     Finch, 

Law  V.   Ware,   238  111.   360.  36;   Story's  Kq.  PI.  §  503. 
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ant,"'  and  wlioro  tlio  hill  sliows  no  equity  on  its  faco/"  or 
is  broutjlit  for  a  iiart  of  a  matter  only"''  or  fails  to  show 
sonic  claim  or  interest  in  tlie  defendant.^" 

If  tlic  subject  matter  of  a  hill  of  comjilaint  is  wholly 
foreign  to  the  jurisdiction  of  a  court  of  chancery  the 
court  is  incompetent  to  grant  the  relief  sought,  and  it 
will  he  denied  although  the  defendant  has  suhmitted  him- 
self to  the  jurisdiction  of  the  court/' 

The  parties  to  an  action  at  law,  such  as  slander  or 
trespass,  over  which  a  court  of  e(|uity  has  no  jurisdiction 
whatever,  cannot,  hy  conseut  or  stipulation,  confer  juris- 
diction upon  such  a  court;  lint  in  an  action  at  law  arising 
out  of  a  contract,  where  some  e(|uital)le  element,  only, 
is  lacking  to  give  a  court  of  ecjuity  jurisdiction,  the  par- 
ties may,  by  their  acts  or  conduct,  estop  themselves  to 
question  such  jurisdiction. ^-' 

If  the  subject  matter  of  a  bill  of  com|>laint  belongs  to 
that  class  of  which  a  court  of  equity  will  take  jurisdiction 
when  th(>  facts  create  some  equitable  right  or  the  relation 
of  the  jiarties  renders  the  exercise  of  such  jurisdiction 
proper,  an  objection  that  there  is  an  adequate  remedy  at 
law  should  be  taken  at  the  earliest  opportunity."*^ 

A  court  of  etpiity  having  acquired  jurisdiction  for  one 
purpose  may  retain  it  for  all  jaurposes  necessary  to  do 
complete  justice  between  the  parties  and  determine  all 
their  rights  in  the  controversy,  even  though  legal  rights 
are  involved  which  otherwise  could  be  enforced  only  in 
a  court  of  law.** 

In  some  cases  parties  have  an  election  of  remedies.  In 
such  cases,  after  having  elected  and  pursued  their  rem- 

''' Plummer  V.  May,  1  Vern.  i26;  380;    Attorney    General    v.    Brad- 

Dineley    v.    Dinrley.    2    Atk.    394;  ford  Canal  Co.,  2  Eq.  Cas.  Abr.  78. 

Hoxc  V.  Best,  5  Mad.  19;  Welf.  Eq.  si  Law  v.  Ware.  238  111.  360. 

PI.    282.  "^  Darst    v.    Kirk.    230    111.    521; 

^e  President,    etc..    v.    S.    III.    N.  Laxo  v.   Ware.  23S  111.  360;    Fitout 

Uni..  54  111.  334;  Winkler  v.  M'ink-  v.  Cook.  41  111.  447. 

ler.    40    111.    179;    Harris    v.    Gal-  "^  Law    v.    Ware.    23S    111.    360; 

hraith,  43  111.  309.  Ktout  v.  Cook.  41  111.  447. 

ToHlnde    Ch.    Pr.    157;     Story's  fiWehrheim   v.    Smith.   226    111. 

Eq.  PI.  §  287.  346;   Longshore  v.  Longshore,  200 

ioWych  V.  Meal,  3   P.  Wms.  R.  111.  470;  Miller  v.  Rowan.  251  111. 

311;  Stewart  v.  India  Co..  2  Vern.  344;  Drum  v.  Drum.  251  III.  232. 
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edy  at  law  tliey  cannot  afterward  resort  to  tlieir  remedy 
in  a  court  of  equity  to  re-litis"ate  the  same  question.*' 

Where  equitable  conditions  authorizing  it  exist,  a 
court  of  chancery  will  enforce  legal  as  well  as  equitable 
rights  in  order  to  do  complete  justice  between  the  pai'- 
ties,  but  in  the  absence  of  such  equitable  conditions  a 
court  of  chancery  is  without  jurisdiction.*'' 

A  judgment  rendered  without  jurisdiction  of  the  sub- 
ject-matter, even  by  the  consent  of  the  parties,  is  void 
and  may  be  disregarded.*'^ 

Jurisdiction  of  the  subject-matter  is  the  power  to  ad- 
judge concerning  the  general  question  which  is  involved, 
and  if  a  bill  in  chancery  states  a  case  belonging  to  a  gen- 
eral class  over  which  the  authority  of  the  court  extends, 
jurisdiction  attaches,  and  the  judgment,  however  errone- 
ous, is  not  void,  but  is  binding  upon  the  parties  until  re- 
versed or  annulled  in  a  direct  proceeding  and  is  not  open 
to  collateral  attack.** 

The  question  whether  a  bill  shows  equity  on  its  face 
should  be  raised  by  demurrer,*"  although  it  is  sometimes 
raised  by  motion  to  dismiss."" 

A  demurrer  can  not  be  sustained  because  of  a  prayer 
for  the  wrong  relief,  when  there  is  also  a  prayer  for  gen- 
eral relief."' 

Demurrers  are  either  general  or  special. 

General  demurrer. — Demurrers  are  general  when  no 
particular  cause  is  assigned,  except  the  usual  formulary 
that  there  is  no  equity  in  the  bill."^ 

Special  demurrer. — Demurrers  are  special  when   the 

8-7J.   R.   Co.  V.  Hodges.  113  111.  334;    Winkler  v.    Winkler,   40    lU. 

323;     Ahrams    v.    Camp.    3    Scam.  179;    Harris   v.    Galbraith.    43    III. 

290;   Carr  v.  Arnold.  239  111.  37.  309;    Brill    v.    Stiles.    35    III.    305; 

^<i  lAnnertz   v.    Dorway.    246    HI.  Aholtz  v.  GoUra.  114  111.  241. 

485;    Patterson   v.    Patterson,    251  ""  Grimps  v.  Grimes,  143  111.  550. 

111.   153;    Drum  v.   Drum,   251    III.  "^  Hopkins    v.    Snedekrr,    71    111. 

232.  449;    McMillan    v.   James,    105    III. 

»T  People  V.  Drain  Dist..  253  III.  194;   Bremer  v.  Dork  Co..  127   111. 

332;    Conover  v.   flratton,   251    111.  4fi4;   Gibbs  v.  Daines,  16S  III.  205; 

587.  Cushman  v.  Bonfleld,   139  III.  21;); 

i^s  Miller  v.  Rowan,  251  111.  344.  Pcnn   v.   Foglcr,    1S2    III.    76. 

8«  Town  V.  Trustees,  etc.,  54  111.  »-•  Story's  Eq.  PI.  $  445. 
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particular  dfTccfs  or  ol)j(>ctioiis  to  a  bill  aro  poiutod  out. 
A  special  domurror  is  iiidispeiiaablc,  where  the  oijjectioii 
is  to  the  defects  of  the  hill  in  point  of  form.**^  The  objec- 
tions pointed  out  should  not  be  ar<;uiuenteative,  but  nuist 
be  set  down  with  reasonable  certainty  and  directness."'* 

A  general  demurrer  which  fails  to  point  out  any  de- 
fects in  the  bill  is  properly  overruled,  if  there  is  equity 
in  the  bill.'"' 

Wliere  a  defendant  to  a  bill  praying  relief,  demurs  to 
the  discovery  only,  he  can  not  do  so  under  a  general 
demurrer  for  want  of  equity,  but  must  make  it  a  subject 
of  special  demurrer."" 

Several  causes  of  demurrer. — A  defendant  is  not  lim- 
ited to  show  one  cause  of  demurrer  only.  He  may  assign 
as  nuiny  causes  as  he  iileases,  either  to  the  whole  bill,  or 
to  each  part  of  the  bill  demurred  to ;  and  if  any  one  of  the 
causes  assigned  holds  good,  the  demurrer  will  be  al- 
lowed."^ 

Separate  demurrers. — A  defendant  may  also  put  in  sep- 
arate demurrers  to  separate  and  distinct  parts  of  a  l)ill, 
for  s('i>arate  and  distinct  causes,"^  for  the  same  grounds 
of  demurrer,  fre(iuently,  will  not  apply  to  different  parts 
of  a  bill,  though  the  whole  may  be  liable  to  demurrer, 
and  in  such  a  case  one  demurrer  may  be  overruled, 
upon  argument,  and  another  allowed."'' 

Speaking  demurrer. — Care  must  be  taken,  in  framing 
a  demurrer,  that  it  be  made  to  rely  only  upon  the  facts 
stated  in  the  bill;  otherwise  it  will  be  what  is  termed 
a  speaking  demurrer,  and  will  be  overruled.^  A  speak- 
ing demurrer  is  one  which  introduces  some  new  fact  or 

»»McCl0Skey   v.    McCormick.    44  Anst.  900;   1  Barb.  Ch.  Pr.  107. 

111.    336;    Porjue    v.    Clark,    25    111.  »'!  Barb.  Ch.  Pr.  107;  Harrison 

3.51;    McEUi-ain   v.    Willis.   3   Paige  v.  Hopo.  2  Ves.  Jr.  323. 

Ch.  R.  50.i.  ;i- Mitf.  Eq.  PI.  174;   1  Barb.  Ch. 

"<  Story's    Eq.    PI.    §    445;    Bar-  Pr.  107. 

ton's  Suit  in  Eq.  97;   Mitf.  Eq.  PI.  »»  1  Barb.  Ch.  Pr.  107;  North  v. 

213,  214.  liarl  of  KlraUord,  3  P.  Wms.   148. 

»5  Langlois  v.  McCuUom,  181  111.  i  Brownsworcl     v.     Edwards,     2 

195;  Wescott  v.  Wicfcs,  72  111.  524;  Ves.   245;    Tallmadgc  v.   Lovctt,  3 

Oage  v.   Schmitt.   104    111.    106.  Edw.   Ch.   563;    Lamb   v.   Starr,   1 

»« Whittingham   v.   Burgoyne,   3  Deady,    350. 
8 
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averment  which  is  necessary  to  support  the  demurrer, 
and  which  does  not  distinctly  appear  upon  the  face  of 
the  hiUr 

In  determining  the  sufficiency  of  an  original  bill,  facts 
stated  only  in  a  cross-hill  filed  by  a  party  made  a  defend- 
ant on  his  intervening  petition  can  not  be  considered, 
since  to  so  bring  extraneous  facts  into  view  would  be, 
in  etfect,  to  recogiiize  a  speaking  demurrer,  which  is 
never  allowable.^ 

Demurrer,  ore  tenus. — Where  a  demurrer  is  put  into 
the  whole  lull,  for  causes  assigned  on  the  record,  if  those 
causes  are  overruled,  the  defendant  will  be  allow(Ml  to  as- 
sign other  causes  of  demurrer,  ore  teuvs,  at  the  argument.* 
But  in  such  a  ease,  if  the  demurrer,  ore  ten  us,  is  allowed, 
the  defendant  is  not  entitled  to  his  costs,  even  though  he 
may  not  be  o))liged  to  pay  costs  on  the  demurrer  on  rec- 
ord, whicli  has  been  overruled.^'  But  a  dennirrer,  ore 
tenus,  will  never  be  allowed,  unless  there  is  a  dennirrer 
on  record;  for  if  there  is  a  plea  on  record,  and  that  is 
disallowed,  a  demurrer,  ore  tenus,  will  also  be  disallowed.* 
"WJienever  a  demurrer,  ore  terms,  is  permitted  it  must  be 
for  some  cause  which  covers  the  whole  extent  of  the  demur- 
rer.^ And  it  has  been  held  that  the  right  to  put  in  such 
a  demurrer,  ore  tenus,  applies  only  to  cases  where  the 
demurrer  is  to  the  whole  bill,  and  not  to  cases  where  it 
is  to  a  part  only,  notwithstanding  it  is  co-extensive  with 
the  demurrer  to  that  part.* 

Demurrer  coupled  with  an  answer. — Where  a  demurrer 
is  to  part  of  the  ))ill  only,  the  answer  to  the  remainder 
usually  follows  the  statement  of  the  cause  of  demurrer, 

2  1  Barb.  Ch.  Tr.  107;  Brookn  v.  7    Ired.    Eq.    R.    261;    Valdwdl    v. 

Gibbons,  4  Paige  Ch.  R.  374;  Kuy-  Blackwood,  1  .Jones"  N.  C.  Eq.  274. 

pers   V.    Dutch    Rrf.    Ch.,   6    Paige  '•Th.:   Ih. 

Ch.  R.  570;   Story's  Eq.  Pi.  §  448;  "Coop.   Rq.   I'l.  IIL';    SInr.v's  Eq. 

Cooi..  Eq.  Pi.  111.  PI.  S  44:?,  4(i4. 

^  Foss  V.  Oas  Lifiht   Co.,  241   111.  t  Baker   v.    .Mrlli.'ili.    11    Vps.    70. 

238.  76;   KtiVirrll  v.  McNcrln/,  1  Green 

4  Story's    Eq.    PI.    S    4f.4;    Coop.  Ch.  R.  305. 

Eq.  PI.  112;   1   Barb.  Ch.   Pr.   108;  »  Sh,'iih,'nl     v.     f.lond.     2     Y.    & 

rrickerhoff    v.    Brown.    6    Johns.  .Terv.    4!i0;    1    Barb.    Ch.    Pr.    109; 

Ch.    149;    Xanhorn   v.    Duckworth,  Story's  Eq.  PI.   §  404. 


Tiiii  DeI'Knse  tu  a  Suit.  115 

and  tlH>  (Icmaiid  of  jiidniiioiit  wliotlior  tlie  dofondaiit 
ought  to  !)('  hold  to  make  I'liithor  or  other  answer.  But 
as  the  demurrer  asks  the  judgment  of  the  court  whether 
the  defendant  shall  make  further  or  other  answer  to  the 
bill,  or  to  that  part  demurred  to,  it  would  be  inconsistent 
if  the  defendant,  after  making  such  submission,  were  to 
1)0  i)ormitt('(l  to  answer  the  bill,  or  that  part  of  it  which 
is  intended  to  be  covered  by  the  demurrer."  It  is  for 
this  reason  well  settled,  that  an  answer  to  any  part  of  a 
bill  demurred  to  will  overrule  the  demurrer,^"  even 
though  the  part  answered  be  immaterial.^'  But  a  de- 
murrer for  multifariousness  is  not  overruled  by  an  an- 
swer denying  confederacy;'^  nor  is  a  demurrer  to  relief 
only,  overruled  by  an  answer  as  to  the  discovery.'^ 

The  fact  that  a  bill  does  not  ask  for  the  proper  relief, 
or  asks  for  inconsistent  relief,  is  no  ground  for  demur- 
rer.'* 

Demurrer  to  plea  or  answer. — The  practice  of  demur- 
ring to  an  answer  is  in  violation  of  all  the  rules  of  chan- 
cery practice,  and  will  not  be  tolerated.'^  The  same  may 
be  said  of  demurring  to  a  plea.  The  proper  j^ractice  is  to 
set  down  the  plea  for  hearing,  when  its  sufficiency  will  be 
considered.'" 

When  to  be  filed. — A  deniui'rer  should  l)e  filed  l)efore 
tlio  complainant  is  entith'(l  to  a  default,  and  all  objec- 
tions to  the  bill  must  l»o  inaih'  in  the  court  where  the 
same  is  filed.  It  is  too  late  to  make  objections  to  the 
sufficiency  of  the  bill  for  the  first  time  in  the  Supreme 
Court." 

»  Jones  V.  Earl  of  ^trafforf.  3  P.  "2    Dan.    76;    1    Barb.    Ch.    Pr. 

Wms.  R.  SI;  1  Barb.  Ch.  Pr.  108.  108. 

i"  Tidd  V.  Clare,  2  Dick.  R.  81;  i*  Coyiner  v.  Board  of  Supcrvis- 

Hester  v.  Weston,  1  Vern.  R.  463;  ors,  10  Minn.  439. 

Roberts    v.    Clayton,    3    Anst.    R.  ^^  Stone  v.   Moore,    26    111.    165; 

715;   Barbay's  Appeal,  119  111.   Pa.  Story's   Eq.    PI.    §    456;    Brown   v. 

St.   413;    Harding  v.   Glucose   Co.,  Mtg.  Co.,  110  111.  145;   Goodwin  v. 

182  111.  641.  Bishop.  145  111.  421. 

11  Mitf.  Eq.  PI.  172;   1  Barb.  Ch.  ^n  Lester  v.  Stevens,  29  III.  155; 

Pr.  108.  Mitf.    Eq.    PI.    301;    Coop.    Eq.    PI. 

ii  Hester  v.  Western,  1  Vern.  R.  231;   see  Spangler  v.  Spangler,  19 

463;    1   Eq.   Cas.  Abr.   40;    Holt   v.  App.  Ct.  28. 

Daniels,   61  Vt.   83.  ^~  Hickey    v.    Forristal,    49     111. 
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Effect  of  sustaining  demurrer. — II])on  the  sustaining 
of  a  demurrer  to  a  bill  the  complainant  has  the  right  to 
ask  leave  to  amend  the  bill,  or  he  may  dismiss  the  bill  in 
order  to  thereafter  file  another  by  which  he  would  be 
willing  to  stand, ^*  but  unless  leave  to  amend  is  asked,  a 
dismissal  of  the  liill  is  the  proper  decree.''* 

Effect  of  overruling  demurrer. — The  correct  practice 
upon  overruling  a  demurrer  to  a  bill  is  not  to  render  a 
decree,  but  to  enter  an  order  requiring  the  defendant  to 
answer,  and  if  he  does  not  do  so,  to  take  the  bill  as  con- 
fessed. The  question  as  to  whether  a  defendant  should 
be  ruled  to  answer  is  discretionary  with  the  court.^" 

There  is  no  irregularity  in  proceeding  to  a  decree  if  the 
defendant  elects  to  abide  by  his  demurrer.^^ 

Waiver  of  demurrer  by  pleading  over. — A  defendant  by 
answering  a  bill  in  chancery  after  the  overruling  of  his 
demurrer  thereto,  waives  his  demurrer  except  so  far  as 
he  may  have  the  same  advantage  on  final  hearing,  and  he 
can  not  assig-n  as  error  the  ruling  on  the  demurrer;-^ 
but  where  the  defects  in  the  bill  are  so  great  that  they 
will  not  support  a  decree  they  are  not  waived  by  plead- 
ing over.^^  By  answering  over  after  the  overruling  of  a 
demurrer  to  a  bill,  the  defendant  does  not  waive  any 
defense  which  he  may  make,  by  his  answer,  whicii  re- 
quires no  demurrer.-*  A  defendant  can  not,  after  he  has 
answeretl  an  original  bill,  put  in  a  gencu'al  demui-rer  to 
the  bill  as  amended,  because  the  answer  to  the  original 
bill  will  overrule  the  demurrer.     The  defendant  mnst  in 

25");  yelso7i  v.  First  Xat.  Bk.  Chi-  Vanck  v.   Scrift.  222  111.  41. 
(ago.  48  111.  3fi;   Crawford  v.  Sch-  -i  Wangelin  v.  Goc,  50  111.  459: 

witz.  139  111.  564.  Bruschke  v.   Verein,  145  III.  433. 

w  Ftscliheim,  V.  Kuprrsmith.-i'-:^  -^^  Gordon   v.   Reynolds,    114    111. 

111.  392;  Thomas  v.  Adams.  30  111.  118;  Mayer  v.  McCracken.  245  111. 

37;    Leonard    v.    Arnold.    244    111.  551;  Kwsor  v.  Pa/^ow,  232  111.  353; 

429.  King  v.  Latoless,  190  111.  520;   Gil- 

w  McDourU   v.    Cochran.    11    III  more   v.   Sapp.   100   111.   297;    Bird 

?,1.  V.   Bird.   218    111.   158;    Labadie   v. 

■^i>  Brusvhke    v.    Yrrein.    145    111.  Hewitt.   85   111.  341. 
433;    Miller  v.   Davidson.   3   Gilm.  '^i  Grimmer  v.  Frederick,  lilt  111. 

518;   Roach  v.  Chapin.  27  111.  194;  245. 

Barnard  v.  Cushman.  35   111.  452;  -^f  Black  v.  Miller,  173  111.  489. 

Wangelin     v.     Goc.     50     111.     459; 


TiiE  Defense  to  a  Suit.  117 

such  caso  confine  his  doniiii-i-ci'  to  iiiattcrs  iiitvodncod  by 
tlio  amendmont.-'' 

A  defendant,  by  answciiui;-,  waives  the  right  to  assign 
error  on  the  overrnling  oi"  liis  dennirrer  to  tlie  bill;  but 
upon  the  tinal  consideration  of  the  whole  case,  if  it  ap- 
pears that  the  coinjjlainant  is  not  entitled  to  the  relief 
sought,  tlie  defendant  may  liave  the  benefit  of  the  same 
point  raised  by  the  demurrer.-" 

A'o.  oJ.     Furm  of  a  general  demurrer. 
Court. 

In  Chancery. 

Term,  19—. 

The  demurrer  of  C.  D.,  defendant,  to  the  bill  of  complaint  of  A.  B., 
coniiilainant. 

This  defendant,  by  protestation,  not  confessing  or  acknowledging  all 
or  any  of  the  matters  and  things  in  the  said  bill  of  complaint  con- 
tained to  be  true.  In  such  manner  and  form  as  the  same  are  therein 
and  thereby  set  forth  and  alleged  (a)  demurs  to  said  bill,  and  for 
cause  of  demur  shows,*  that,  etc. 

(Here  set  forth  t?te  catise  of  demurrer.) 

Wherefore,  and  for  divers  other  good  causes  of  demurrer  appearing 
In  the  said  bill  of  complaint,  this  defendant  demurs  to  the  said  bill, 
and  to  all  the  matters  and  things  therein  contained,  and  prays  the 
judgment  of  this  honorable  court  whether  he  shall  be  compelled  to 
make  any  further  or  other  answer  to  the  said  bill,  and  he  prays  to  be 
dismissed  with  his  reasonable  costs  in  this  behalf  sustained. 

By Solicitor  for  Defendant. 

It  has  been  the  general  practice  in  framing  a  demurrer 
to  introduce  a  protestation  against  the  truth  of  any  of 
the  facts  alleged  in  the  bill;  but  it  has  no  weight  with  the 
court,  and  is  entirely  useless.^" 

The  following  form  may,  therefore,  suffice: 

No.  5G.     Short  form  of  demurrer. 
(Title  of  cause  and  venue,  as  in  No.  5.5. ^ 

The  demurrer  of  C.  D.,  defendant,  to  the  bill  of  complaint  of  A.  B., 
complainant. 

-■■■■  Dan.  Ch.  Pr.  583.  Bauerle  v.  L07ig.  165  111.  340. 

i<i  Stemm  v.  Oavin.  255  111.  480;  ="  Barton's  Suit  in  Eq.  99,  note 

Baumgartner    v.     Bradt,     2U7     111.  (1):    Story's  Eq.   PI.   §   452;    Mitf. 

345;    Gordon   v.   Reynolds,   U4   111.  Eq.  PI.  107,  211,  212;  Coop.  Eq.  Pi. 

118;    Cline  v.   Cline,  204   III.   130;  111. 
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This  defendant  demurs  to  the  said  bill,  and  for  cause  of  demur 
shows,*  that,  etc.     {Here  itise^'t  the  cause  of  demurrer.) 

Wherefore  this  defendant  demurs  to  the  said  bill,  and  to  all  the  mat- 
ters and  things  therein  contained,  and  prays  the  judgment  of  this 
honorable  court  whether  he  shall  be  compelled  to  make  any  further  or 
other  answer  thereto,  and  prays  to  be  dismissed  with  his  reasonable 
costs  in  this  behalf  sustained. 

Demurrer  or  plea  to  bill  in  the  United  States  Court. — 
The  24th  Kuk'  of  Practice  for  the  courts  of  equity  of  the 
United  States,  provides  that 

"Every  bill  or  other  pleading  shall  be  signed  individually  by  one  or 
more  solicitors  of  record,  and  such  signatures  shall  be  considered  as  a 
certificate  by  each  solicitor  that  he  has  read  the  pleading  so  signed 
by  him;  that  upon  the  instructions  laid  before  him  regarding  the 
case  there  is  good  ground  for  the  same;  that  no  scandalous  matter  is 
inserted  in  the  pleading,  and  that  it  is  not  interposed  for  delay."-* 

No.  57.     Demurrer  lor  want  of  Equity. 

(Commence  as  in  No.  55,  ante,  at  the  *,  and  state  cause  of  demurrer 
as  follows: ) 

That  the  complainant  has  not  in  and  by  his  said  bill,  made  or  stated 
such  a  case  as  entitles  him,  in  a  court  of  equity,  to  any  discovery  or 
relief  from  or  against  this  defendant  touching  the  matters  contained  in 
the  said  bill,  or  any  of  such  matters,   (a) 

Wherefore,  etc.     (Conclude  as  in  No.  55.) 

(If  there  is  more  than  one  cause  of  demurrer,  insert  at  the  (o)  in 
the  al)Ove  precedent  the  following:)  "And  for  a  further  cause  of  de- 
murrer this  defendant  shows,  that,  etc.  {Here  set  forth  the  further 
cause  of  demurrer,  and  so  on,  and  conclude:) 

Wherefore,  etc.   (as  in  No.  55,  ante.) 

No.  5iS'.     Demurrer  for  miitifariousness. 

(Commence  as  in  No.  55,  ante,  at  the  *,  and  state  cause  of  demurrer 
as  folloics: ) 

That  it  appears  by  the  said  bill  tliat  the  same  is  exiiibitcd  against 
this  defendant,  and  the  several  other  persons  therein  n;iMied  as  de- 
fendants thereto  for  distinrt  matters  and  causes,  in  several  whereof, 
as  appears  by  the  said  bill,  this  defendant  is  not  in  any  manner  in- 
terested or  concerned,  and  that  the  bill  is  altogetlier  multifarioiis. 

Wherefore,  etc.     (Conclude  as  in  No.  55.) 

No.  59.     Demurrer  for  want   of  parties. 

(Commence  as  in  No.  55,  ante,  to  the  *,  and  state  cause  of  demurrer 
ns  follows: ) 

That  it  appears  by  tlic  comiilainant's  bill,  that  t!.  H.,  therein  named, 
is  a  necessary  party  to  tlie  said  liill.  inasmuch  as  It  is  therein  stated, 

28  11.    S.    Kciuity    Rules,    post. 
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that  E.  P..  the  testator  in  the  said  hill  named,  did,  in  his  lifetime,  hy 

certain  conveyances  made  to  the  said  G.  H..  in  consideration  o£  

dollars,  convey  to  him  by  way  of  mortgage,  certain  estates,  in  the  said 
liill   jiarticularly  mentioned   and  described,  for  the  purpose  of  paying 
the  said   testator's  debts  and   legacies;    but   the   complainant   has   not 
made  the  said  G.  H.,  a  party  to  said  bill. 
Wherefore,  etc.     (Conclude  as  in  No.  ,')5.) 

Xo.  60.     Dcmurrrr  for  icarit  of  privity. 

(Commence  as  in  A'o.  .3.5,  ante,  to  the  *,  and  state  cause  of  demurrer 
as  foUo^cs: ) 

That  it  appears  by  the  complainant's  said  bill  that  there  is  no  pri- 
vity between  the  complainant  and  this  defendant,  to  enable  the  com- 
plainant to  call  upon  this  defendant  for  the  payment  of  any  debt  due 
to  the  estate  of  the  said  testator  from  this  defendant. 

Wherefore,  etc.     (Conclude  as  in  A"o.  5o.) 

\o.  Gl.  Demurrer  to  a  hill  of  discovery,  ichere  the  defendant  could 
be  examined  as  a  witness. 

(Commence  as  in  No.  5.5,  ante,  to  the  *,  and  state  cause  of  demurrer 
as  follows: ) 

That  the  complainant  has  not.  in  and  by  his  said  bill,  stated,  charged 
or  shown,  that  this  defendant  has,  or  pretends  to  have,  any  right, 
title  or  interest  in  the  matters  and  things  complained  of  by  the  said 
bill,  or  any  of  them;  or  any  right  to  call  upon  this  defendant,  in  a 
court  of  equity,  for  a  discovery  of  said  matters  and  things,  or  any  of 
them.  And  that  for  anything,  that  appears  to  the  contrary  by  said 
bill,  this  defendant  may  be  examined  as  a  witness  in  this  suit. 

Wherefore,  etc.     (Conclude  as  in  No.  5,5.) 

No.  62.     Demurrer  to  a  bill,  where  the  complairnant  has  no  interest  in 

the  subject. 

(Commence  as  in  No.  .5.5,  ante,  to  the  *,  and  state  cause  of  demurrer 
as  folloxcs: ) 

That  the  complainant  has  not,  as  appears  by  his  said  bill,  made  out 
any  title  to  the  relief  thereby  prayed. 

Wherefore,  etc.     (Conclude  as  in  No.  5.5.) 

No.  6.1.    Demurrer  to  a  part  of  the  bill. 

(Proceed  as  in  No.  J-i,  ante,  to  (a)  and  then  insert  the  follounnrj:) 
As  to  so  much  of  said  bill  as  seeks  that  this  defendant  may  answer  and 
set  forth  whether,  etc.  (state  the  matter  demurred  to),  or  seeks  any 
discovery  from  this  defendant,  whether,  etc.  (setting  out  the  inter- 
rogatory),  demurs  thereto,  and  for  cause  of  demurrer  shows,  that,  etc. 
(hrre  set  forth  the  cause  of  demurrer),  as  to  the  matters  hereinbefore 
specified,  or  any  of  such  matters. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer  appearing, 
in  the  said  bill  of  complaint,  as  to  so  much  thereof  as  before  is  set 
forth,   this   defendant   demurs   and    prays   the   judgment   of   this   hon- 


120  The  Defense  to  a  Suit. 

orable  court  whether  he  shall  be  compelled  to  make  any  further  answer 
to  such  parts  of  the  said  bill  as  are  so  demurred  to  as  aforesaid. 

By  —  Sol.  for  Defendant. 

No.  6'/.     Drvuirrrr  to  part  of  a  bill,  with  an  answer  as  to  residue. 

(Proceed  as  in  last  form  No.  03,  to  the  end  and  continue  as  foUoxcs:) 
And  this  defendant  not  waiving  his  said  demurrer,  but  relying  thereon, 
and  saving  and  reserving  unto  himself  all  benefit  and  advantage  of 
exception  to  the  many  errors,  uncertainties  and  other  imperfections  in 
the  residue  of  the  said  bill  contained,  for  answer  says,  etc.  {Con- 
tinue CLS  in  form  of  an  answer.  No.  100,  page  16o,  post.) 

If  the  demurrer  does  not  go  to  the  whole  bill,  it  must 
clearly  express  the  i^articular  parts  of  the  bill  which  it  is 
designed  to  cover,  for  if  the  particulars  are  not  distin- 
guished, the  court  will  be  compelled  to  look  over  the 
whole  bill  in  order  to  discover  them.  And  this  must  be 
done,  not  by  way  of  exception,  as  by  demurring  to  all 
except  certain  pai"ts  of  the  bill,  but  by  a  positive  defini- 
tion of  the  parts,  to  which  the  defendant  seeks  to  avoid 
making  any  answer.^" 

SECTION  V. 
PLEA  TO  A  BILL. 

Nature  of. — When  an  objection  to  a  bill  in  chancery  is 
not  apparent  on  the  bill  itself,  or,  as  the  technical  phrase 
is,  dehors  the  bill,  if  the  defendant  means  to  take  advan- 
tage of  it,  he  must  show  the  matter  wliich  creates  the 
objection,  to  the  court  by  a  plea,  or  by  answer.^^  In  some 
cases,  the  objection  can  be  taken  only  In'  a  plea ;  in  others 
again  it  may  be  taken  either  by  plea  or  by  answer ;  and  in 
others  again,  it  can  be  taken  only  by  answer.^-  In  other 
words,  the  defendant  may  demur  to  one  part  of  the  bill, 
plead  to  anotlier,  answer  to  another,  and  disclaim  as  to  an- 
other, if  the  nature  of  his  case  requires  it,  in  the  same 
manner  as  he  may  demur,  or  plead,  or  answer  to  the 
whole  bill,  if  his  defense  equally  applies  to  all  parts 
thereof.''^ 

2"  story's   K(\.   r"!.   S   -IS'-S-  Coop.  Eq.  PI.  .302. 

•11  Story's    E(|.    I'l.    §    (MV;  .Mitf.  as  Story's  Eq.  PI.  §  647;  Scanlan 

Eq.   PI.  219.  V.  Scanlan,   134   111.  630;    Snow  v. 

■•<2  Story's    Eq.    PI.    §    439,  647;       CownseJwan,  136  111.  181. 
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Requisites. — A  pica  in  (Miuiiy  should  clearly  and  dis- 
tinctly aver  all  the  facts  necessary  to  render  it  a  complete 
equitable  defense  to  the  case  made  by  the  l)ill,  so  far  as 
the  plea  extends.  It  must  be  specific  and  distinct,  and 
must  be  perfect  in  itself.  The  same  strictness  and  exact- 
ness are  required  as  in  a  plea  at  law.^* 

Pleas  are  usually  divided  into  two  sorts;  one  com- 
moidy  called  pure  i)leas,  which  contain  matter  wholly 
dehors  the  bill,  such  as  a  release,  or  a  settled  account;  and 
anotlier,  calleil  in  contradistinction  to  the  other,  pleas 
not  pure,  or  anomalous  ])leas,  and  most  generally  nega- 
tive ])leas,  which  consist  mainly  of  denials  of  the  sub- 
stantial matter  set  forth  in  the  bill.-''^ 

The  true  office  of  a  plea  is  to  save  to  the  parties  the 
expense  of  an  examination  of  the  witnesses  at  large;  and 
the  defense  proper  for  a  plea  is  such  as  reduces  the 
cause,  or  some  part  of  it,  to  a  single  point,  and  from 
thence  creates  a  bar  or  other  obstruction  to  the  suit,  or 
to  the  point  to  which  the  plea  applies.^"  Therefore  a 
})lea,  to  be  good,  whether  it  be  affirmative  or  negative, 
nuist  be  either  an  allegation  or  a  denial  of  some  lead- 
ing fact,  or  of  matters  which,  taken  collectively,  make  out 
some  general  fact,  which  is  a  complete  defense.*^  But 
although  a  defense,  offered  by  way  of  plea,  should  con- 
sist of  a  great  variety  of  circumstances,  yet,  if  they  all 
tend  to  a  single  point,  the  plea  may  be  good.^*  Where 
a  defense  consists  of  ni;merous  facts  and  circumstances, 
making  it  necessary  to  go  into  the  examination  of  wit- 
nesses at  large,  it  should  be  set  up' by  answer,  and  not  by 
l)lea.^' 

And  where  the  allegations  of  a  plea,  being  taken  as 
true,  do  not  make  out  a  full  defense,  or  where  the  neces- 

»*  Oage  v.  Harbert,  145  111.  530;  Spongier  v.    Spangler.    19    Bradw. 

Snow  V.  Counselman.  136  111.  191;  28. 

Cheney    v.    Patton,    134    111.    422;  3'  Robertson  v.  Lubbock,  4  Sim. 

Gage  v.  Smith,  142  111.  191.  R.  161;  Salters  v.  Tobias,  7  Johns. 

5=  Story's    Eq.    PI.    §    667,    651;  Ch.   R.   214;    2   Dan.    Ch.   Pr.    102- 

Palmer  v.  Wood,  48  III.  App.  630;  104. 

S.    C,    149    111.    146;    Stephens    v.  38  story's  Eq.  PI.  §652;   2  Dan. 

Trust  Co.,  260  111.  364.  Ch.  Pr.  103;   Mitf.  Eq.  PI.  296. 

30  Story's   Eq.    PI.    §    652;    Mitf.  ««  Loud  v.  Sergeant,  1  Edw.  Ch. 

Eq.    PI.    295;    Coop.    Eq.    PI.    223;  R.  164. 
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sary  facts  are  to  be  gathered  by  inference  alone,  tlic  i^lea 
will  not  be  sustained.^''  And  where  all  the  facts  set  np 
by  a  plea  appear  upon  the  face  of  the  bill,  the  plea  is 
bad." 

When  proper. — The  limit  of  this  work  will  not  ju.stify 
much  of  its  space  to  be  taken  up  in  considering  this 
branch  of  the  subject.  The  reader's  attention  is  directed 
to  other  works,  where  the  subject  is  treated  of  fully  and 
at  large.''^ 

Pleas  have  been  arranged  under  four  classes :  I,  to  the 
jurisdiction;  II,  to  the  person  of  the  plaintiff;  III,  to  the 
1)111,  or  the  frame  thereof;  and  IV,  in  bar. 

I.  To  the  jurisdiction  of  the  court. — A  plea  to  the  ju 
risdiction  does  not  disi^ute  the  right  of  the  complainant  in 
the  suit,  but  simjjly  asserts  either  that  his  claim  is  not  a 
fit  subject  of  cognizance  in  a  court  of  equitj",  or  that  some 
other  tribunal  is  invested  with  the  proper  jurisdiction 
It  is  difficult  to  disguise  any  case,  which  this  plea  would 
reach,  so  as  to  avoid  a  demurrer;  but  there  may  be  in- 
stances to  the  contrary,  and  even  averments  in  the  bill, 
which  would  leave  the  defendant  no  other  means  of  pro- 
tecting himself.  If,  for  example,  a  bill  in  the  Circuit 
Court  of  the  United  States  should  allege  that  the  com- 
plainants and  defendants  are  citizens  of  different  States, 
the  defendant  can  only  contest  this  fact  bj'  a  plea  to  the 
jurisdiction.  Again,  the  statute  of  Illinois  requires  all 
suits  in  chancery  to  be.  brought  in  the  county  where  the 
defendants,  or  some  one  or  more  of  them,  reside.  If  the 
suit  is  brought  in  a  different  county,  and  lliat  fact  does 
not  a])]iear  on  tlu*  face  of  the  bill,  advantage  must  be 
taken  of  the  objection  by  a  plea.  The  court  of  chancery 
being  one  of  general  equity  jurisdiction,  a  mere  allega- 
tion of  the  want  of  jurisdiction  is  not  sudficient,  but  the 


^0  Meeker   v.    Marsh,    Saxon    R.  Ch.  R.  149;   Fowler  v.  Lewis,  3  A. 

198;  see  Piatt  v.  Oliver,  1  McLean,  K.    Mar.sh   R.   443;    Cozine   v.   Ora- 

29.5;    Lewis    v.    liaird,    3    McIiOan,  ham.   2   I'aige  Ch.   R.  177. 

56.  4=  See  Story's  Eq.  PI.  §  G47-S37; 

*^  I'hclps  V.  Oarrow,  3  ICilw.  Cli.  Coop.  Eq.  PI.;   Dan.  Ch.  Pr.;   Mitf. 

R.   '39;    Varick  v.  Dodge.  9  Paige  Kq.  PI.  Welt.  Eq.  PI. 
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plcn  must  sliow  l)y  wliat  uicniis  tin-  jurisdiction  has  been 
lost,  and  by  vrhat  court  it  is  possessed.*^ 

The  right  of  a  dcfi'nchuit  to  be  sued  in  the  city  or 
county  \Yhcro  lie  resides  is  a  jirivileg'e  of  wliich  he  can 
avail  himself  if  he  chooses,  l)ut  if  lie  does  not  plead  such 
privilege  in  apt  time  lie  will  be  (le(>med  to  have  waive<l 
it  and  submittecl  to  the  jurisiliction  of  the  court,  and  iu 
such  case  he  cannot  raise  the  question  on  appeal  or  writ 
of  error.'""' 

An  exception  to  the  jurisdiction,  by  denial  of  the  fact 
of  citizenship,  must  be  taken  by  plea  in  abatement;  it 
can  uot  be  insisted  on  by  way  of  answer.*^  A  defendant 
will  not  be  allowed,  by  plea,  to  deny  the  citizenship  of  his 
co-defendant,  so  as  to  oust  the  jurisdiction,  it  being  a 
personal  privilege.*^ 

TT.  To  the  person. — A  jilea  to  the  person  of  the  com- 
plainant merely  disputes  the  ability  of  the  comjilainant 
to  sue,  without  putting  in  issue  the  subject-matter  of  the 
controversy.  It  may  assert  either  that  the  complainant 
is  an  alien  enemy,  or  that  he  is  an  alien,  and  the  suit 
respects  lands ;  or  that  the  complainant  is  an  infant,  feme 
covert,  lunatic,  or  bankrupt;  or  that  he  is  not  the  person 
whom  he  pretends  to  be  in  his  bill ;  or  does  not  sustain 
the  character  which  he  assumes.**' 

The  failure  to  raise  the  objection  by  appropriate 
j)leadings  is  an  admission  of  the  capacity  as  assumed  by 
complainant.'*  "^ 

It  should  be  taken  advantage  of  by  demurrer  if  the 
defect  appears  upon  the  face  of  the  pleadings,  or  by  plea 
if  it  does  not  so  appear.*^ 

The  bankruptcy  of  the  complainant,  and  non-joinder  of 

*3  Barton's  Suit  In  Eq.  103;  Bur-  435. 
ger  v.  Potter,  32  111.  66;   Lester  v.  *^  Harrison    v.    Vraiin,    1    Story, 

(Stevens.    29    111.    l'<^;     Varirk    v.  64. 

Dodge.   9    Paige    Ch.    R.    149;    see  <«  Barton's     Suit     in     Eq.     lO.S; 

Story's   Eq.   PI.    §   710-721;    Emer-  Story's    Eq.    PI.    §    722-739;     Mitf. 

son  V.  R.  R.  Co.,  lo  111.  176.  Eq.   PI.   230;    Beame's   PI.    in    Eq. 

<3»/(es   V.   Heidenreich,   271    111.  120-122;   Coop.  Eq.   PI.  249,   250. 
480.  "  FiscJier  v.  Steifel,  179  111.  60. 

n  Wood    V.    Mann,    1    Sinnnior,  ■"-  Franklin    Un.    v.    People,    220 

578;    Livingston   v.   Story.   11    Pot.  111.  355. 
351;   Dodge  v.  Perkins,   4    Mason, 
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his  assignee,  must  be  pleaded;  it  can  not  be  insisted  on 
by  way  of  answer.'"* 

ni.  To  the  bill.— Pleas  to  the  bill,  or  the  frame  of  the 
lull,  hear  a  close  resemblance  to  pleas  in  abatement  of 
the  action  at  common  law.  Without  disputing  the  right 
of  the  complainant  to  the  relief  which  he  seeks,  they  al- 
lege that  tlie  suit,  as  it  appears  on  the  record,  is  insufiicient 
to  answer  the  purposes  of  complete  justice,  or  ought  not 
for  some  reason  to  proceed.  The  most  usual  of  these 
pleas  are  either  the  pendency  of  another  suit  for  the 
same  matter  in  another  court  of  equity;  or  the  want  of 
proper  parties  to  the  bill.^" 

IV.  Pleas  in  bar. — Pleas  in  bar  are  usually  divided 
into  three  heads:  1,  pleas  founded  upon  some  defense 
created  by  statute,  such  as  limitations,  or  tlie  statute  of 
frauds ;  2,  pleas  founded  on  matter  of  record,  such  as  a 
former  decree;  and  3,  ])leas  of  matters  in  -pais,  to  which 
belong  the  plea  of  a  stated  account,  of  an  award,  of  a 
release,  of  a  purcliase  for  a  valuable  consideration,  and 
of  title  in  defendant,  obtained  either  by  adverse  posses- 
sion for  a  length  of  time,  or  by  deed  or  will.'^^ 

Frame  of  plea. — A  plea  is  preceded  by  a  title  in  this 
Corm:  "The  plea  of  C.  D.,  a  defendant,  to  the  bill  of 
complaint  of  A.  B.,  complainant,"  or  "Tlie  joint  and 
several  plea  of  C.  D  and  E.  F.,  defendants, ' '  etc.  Where 
it  is  the  ])lea  of  ftusl)an(l  and  wife,  tlie  words  "and  sev- 
(M-al"  should  not  be  inserted;  thougli  these  words  will 
not  vitiate  the  plea,  being  mere  surplusage.^^ 

A  ])lea,  like  a  demurrer,  is  introduced  by  a  protestation 
against  the  confession  of  the  truth  of  any  matter  con- 
tained in  tlie  bill.  It  next  states  how  much  of  the  bill  it 
is  inten<lc<l  to  cover,  and  wliat  ])art  in  particular;  and 
this  must  be  chuirly  and  distinctly  shown.''''  Tlierefore, 
a  plea  to  such  parts  of  the  bill  as  are  not  answered,  will 
be  overruled  as  loo  general."' 

*o  Kittredge  v.  Clareinont  Bank,  Story's  Eq.   PI.   §   748-778. 
3  Story,  590.  ''-1    Barb.   Ch.   Pr.    115;    Story's 

^"  Barton's  Suit  in  Eq.  lOH,   loi;  Kc\.  Pl.  §  730-739. 
Story's  Eq.   PI.   §  7,35-,S3.'-|.  r"  MitI'.  lOq.   PI.   29-1,  300. 

M  Barton's     Suit     in     lOq      101;  '•i  Anon.  3  AtK  R.  70 
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A  jilea  in  bar  must  l>o  aecompanicfl  hy  an  answer, 
sliowiniT  tlie  truth  of  the  plea,  and  denying  the  charges 
of  tlio  bill.''''  And  it  is  not  sufficient  to  deny  only  a  part 
of  the  material  facts  stated  in  the  bill;  a  mere  denial  of 
facts  is  proper  for  an  answer  but  not  for  a  plea.''" 

Pleas  to  a  bill,  to  no  portion  of  which  bill  is  any  answer 
filed,  must  be  regarded  as  admitting  tlie  allegations  of 
the  l)ill." 

If  the  |)lea  i)rofesses  to  go  to  the  \vlioI(>  bill,  and  does, 
in  fact,  cover  the  whole  subject  to  which  the  plea  applies, 
<ind  the  matter  is  a  full  defense  to  the  suit,  it  is  unneces- 
sary to  answer  other  parts  of  the  l>ill  not  involved  in  the 
subject  which  forms  the  ground  of  defense.^* 

A  plea  must  be  perfect  in  itself,  so  that,  if  true,  it  will 
make  an  end  of  the  case.''" 

Where  the  plea  is  of  matter  which  shows  an  imperfec- 
tion in  the  frame  of  the  bill,  it  should  point  out  in  what 
that  imjierfection  consists.  Where,  for  instance,  a  plea 
is  for  want  of  parties,  it  must  not  only  show  that  there 
is  a  deficiency  of  parties,  but  should  point  out  who  the 
jiarties  are  that  are  wanting.''" 

The  plea  commonly  concludes  with  a  repetition  that 
the  matters  so  offered  are  relied  upon  as  an  objection 
or  bar  to  the  suit,  or  so  much  of  it  as  the  plea  extends  to; 
and  prays  the  judgment  of  the  court  whether  the  defend- 
ant ought  to  be  compelled  further  to  answer  the  bill,  or 
such  parts  as  are  thus  pleaded  to.^^ 

If  the  plea  is  double,  that  is  to  say,  if  it  tenders  more 
than  one  defense  as  the  result  of  the  facts  stated,  it  will 
be  bad.*2  A  plea  is  not  rendered  double,  however,  by  the 
mere  insertion  therein  of  several  averments,  that  are 

55  Piatt  V.  Oliver,  1  McLean,  R.  Trinity    Church,    4    Paige    Ch.    R. 

295;  5  Johns.  Ch.  55.  178;    Cheney    v.    Patton,    134    lU. 

58  MilUgan  v.  Milledgc,  3  Cranoh  422. 

R.  220.  '''"Merreweather    v.    Mellish,    13 

5'  Perry   v.    Furniture    Co..    232  Ves.  437-8. 

111.    101;    Gage  v.   Smith,   142    111.  ei  Mitf.  Eq.  PI.  300;  1  Barb.  Ch. 

191.  Pr.  116. 

58  Sims    V.    Lyle.    Wash.    C.    C.  i>=  Nobkissen  v.  Hastings.  2  Ves. 

Rep.   301.  Jr.  R.  84;  Jones  v.  Frost,  3  Mad. 

^^  Allen   V.    Randolph.    4    Johns.  1,  8. 
Ch.  R.  693;   see  also  Doyaidus   v. 
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necessary  to  exclude  coiiehisions  arising  from  allegations 
which  arc  made  in  the  liill,  to  anticipate  and  defeat  the  bar 
which  might  be  set  np  in  the  plea."^ 

The  rnlethata  defendant  can  not  plead  double,  is  not  to 
be  understood  as  precluding  the  defendant  from  putting 
in  several  ])leas  to  different  parts  of  the  same  bill.  It 
merely  prohibits  his  pleading,  without  previous  leave, 
a  double  defense  to  the  whole  bill,  or  to  the  same  portion 
of  it.  A  defendant  may  plead  different  matters  to  sep- 
arate parts  of  the  same  bill,  in  the  same  manner  as  he 
may  demur  to  different  portions  of  the  bill.*" 

In  addition  to  the  requisites  of  a  plea  already  men- 
tioned, it  may  be  stated  that  a  plea  must  be  certain.  It 
must  tender  issuable  matter,  the  truth  or  falsity  of 
which  may  be  replied  to  or  put  in  issue ;  and  that  not  in 
the  form  of  general  propositions,  but  specifically  and  dis- 
tinctly.®^ 

Where  the  jilea  is  accompanied  by  an  answer,  the  an- 
swer must  follow  the  conclusion  of  the  plea.  If  the  an- 
swer is  merely  to  support  the  plea,  it  is  stated  to  be 
made  for  that  purpose,  "not  waiving  the  plea."  If  the 
])lea  is  to  part  of  the  bill  only,  and  there  is  an  answer 
to  the  rest,  it  is  expressed  to  be  an  answer  to  so  much 
of  the  bill  as  is  not  before  ])leaded  to;  and  is  ])receded 
l)y  the  same  protestation  against  waiver  of  tlie  ])h'a.""' 
If  the  plea  is  such  that  an  answer  is  required  to  support 
it,  it  will  be  overruled,  unless  such  ans-wcr  is  put  in."" 

FORMS  OF  PLEAS. 
No.  6'j.     Commencement      and  conclusion  of  picas   to   the  whole   bill. 

In  the Court. 

Term,  19—. 

C.  D.        ~^ 

ats.         y  In  Chancery. 
A.  B.        J 

The  plea  of  C.  D.,  defendant,  to  the  bill  of  romphiint  of  A.  n.,  coni- 
phiinant. 

'^■- Boflanlus     V.     7'.     Churrh.     4  I'r.     117;     .illrn     v.    Uanclolph.     1 

PaiKe  Ch.  R.  17S:   1  Barb.  Ch.  Pr.  .lohns.  Ch.  R.  \vn. 

IK).  '■«  Mitf,    lOrp    PI.   ;',(HI;    1    It.irb.   Ch. 

'■':;   Dan.   Ch.    IT,    lo.^;    .1/o/i(oh  Pr.   117. 

V.  Harrison,   1    Hliiuil,   1!):!.  >•' t^cUirarz   v.    W'l-niUll.    llerrinK 

<■•■■  Nabob    of    Airoll    v.     A'n.v/    /.  Ch.  R.  :',!).■,:    1  Cill.  &  .1.  270. 
Co.,  3  Bro.  C.  C.  2"J2;    1    Harli.   (1i, 
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This  defcmlant  by  iiiotestalion.  not  confessiiiK  or  acknowledging  all 
or  any  of  the  matters  and  things  in  the  complainant's  said  bill  men- 
tioned, to  be  true  in  such  manner  and  form  as  the  same  are  therein  and 
thereby  set  forth  and  alleged,  doth  plead  thereunto,  and  for  plea  says, 
(*)  that,  etc.  (Here  set  forth  the  siibjnt-matlcr  of  the  plea,  and  eon- 
elude  as  foUoios:)  All  which  matters  and  things  this  defendant  avers 
to  be  true,  and  pleads  the  same  to  the  whole  of  the  said  bill,  and  de- 
mands the  judgment  of  this  honorable  court  whether  he  ought  to  be 
compelled  to  make  any  answ'cr  to  the  said  bill  of  complaint;  and  iirays 
to  be  hence  dismissed  with  his  reasonable  costs  in  this  behalf  most 
wrongfully  sustained. 

By  ,  Solicitor  for  Deft. 

(If  the  plea  is  of  matters  In  pais,  add  affidavit.) 

A'o.  66.     Commencement  and  eonclusion  of  pleas  to  part  of  a  bill. 
(Title  of  cause,  and  venue  as  in  last  form.) 

The  plea  of  C.  D.,  defendant,  to  the  bill  of  complaint  of  A.  B.,  com- 
plainant. 

This  defendant,  by  protestation,  not  confessing  or  acknowledging  the 
matters  and  things  in  and  by  said  bill  set  forth  and  alleged  to  be  true. 
In  such  manner  and  form  as  the  same  are  thereby  and  therein  set  forth 
and  alleged,  for  plea  to  so  much  and  such  parts  of  said  bill  as 
pray,  etc.   (or  seeks  a  discovery  from  this  defendant),  says,  that,  etc. 

(Here  set  forth  the  subject-matter  of  the  plea,  and  conclude  as  fol- 
lows : ) 

Therefore,  this  defendant  doth  plead  the  same  In  bar  to  so  much  of 
the  said  complainant's  bill  as  hereinbefore  is  particularly  mentioned; 
and  prays  the  judgment  of  this  honorable  court  whether  he  should  be 
compelled  to  make  any  further  answer  to  so  much  of  the  said  bill  as  is 
hereinbefore  pleaded  to,  and  prays  to  be  hence  dismissed  with  his 
costs  and  charges  In  this  behalf  most  wrongfully  sustained. 

A'o.  6'T.     Plea  in  abatement  to  the  jurisdiction  of  the  court. 

(Commence  as  in  No.  65,  ante,  to  the  *.)  That  these  defendants,  and 
each  and  all  of  them,  before  and  at  the  time  of  filing  the  complainant's 

bill  of  complaint,  were,  and  still  are,  residents  of  the  county  of  , 

In  said   State;   that  neither  of  these  defendants,  at  the  time  of  filing 

said   bill,  was  a  resident  of  the  county   of  ,  where  said  bill  was 

filed;  that  the  suit  in  no  manner  affects  or  relates  to  real  estate  In  the 
county  where  the  same  was  exhibited  as  aforesaid. 

Therefore,  etc.     (Conclude  as  in  No.  65.) 

The  above  plea  is  framed  with  reference  to  the  statute 
of  Illinois,  which  provides  that  suits  in  chancery  shall  be 
comnicncod  in  the  county  where  the  defendants,  or  some 
one  or  more  of  them  reside;  or  if  the  defendants  are  all 
non-residents,  then  in  any  county;  or  if  the  suit  may 
affect  real  estate,  then  in  the  county  where  the  same,  or 
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some  part  thereof,  is  situated.  Bills  for  injimetions  to 
stay  proceeding's  at  law  shall  l)e  brought  in  the  county  in 
which  the  proceedings  at  law  are  had.^** 

Xo.  (JS.     Plea  of  coverture  of  the  complainant. 

(Commence  as  in  No.  do,  ante,  to  the  *.)  That  the  complainant,  be- 
fore and  at  the  time  ot  filing  her  said  bill,  was  and  now  is  under  cover- 
ture of  one  B.  B.,-  her  husband,  who  is  still  living,  and  in  every  re- 
spect capable,  if  necessary,  ot  instituting  any  suit  at  law.  or  in  equity 
on  her  behalf. 

Therefore,  etc.     (Conclude  as  in  No.  05.) 

In  Illinois,  a  married  woman  may  sue  in  her  own  name, 
without  joining-  the  husband,  in  niattei's  iiertaining  to  her 
separate  property.®" 

No.  li'.K     Plea  of  infancy  ivithout  a  prochein   ami. 

(Commence  as  in  No.  65,  ante,  to  the  *.)  That  the  complainant, 
before  and  at  the  time  of  filing  his  said  bill,  in  which  he  appears  as 
sole  complainant,  was,  and  now  is,  an  infant  under  the  age  of  twenty- 
one  years;  that  is  to  say,  of  the  age  of years,  or  thereabouts. 

Wherefore,  etc. 

No.  10.    Plea  that  the  defendant  never  was  administrator,  as  alleged  in 

the  bill. 

Commence  as  in  No.  05,  ante,  to  the  *.)  That  he  is  not  and  never 
has  been,  administrator  of  the  goods  and  chattels,  rights  and  credits, 
which  were  ot  the  said  E.  F.,  deceased,  in  the  said  bill  named,  as  the 
complainant  in  his  said  bill  has  untruly  alleged. 

Wherefore,  etc. 

No.  77.     Plea  that  the  complainant  is  an  alien  enemy. 

(Commence  as  in  No.  65,  ante,  to  the  *.)  That  the  complainant,  A. 
B.,  is  alien,  born  of  foreign  parents  and  in  foreign  parts,  that  is  to 
say,  at  Liverpool,  in  the  kingdom  of  Great  Britain,  and  out  of  the 
United  States  of  America,  and  under  the  allegiance  of  the  King  of 
Great  Britain,  who  is  an  enemy  of  the  United  States,  and  to  whom  the 
I)arents  of  the  complainant  adhere;  and  the  complainant  also  before, 
and  at  the  time  of  filing  his  said  bill  was,  and  now  is,  an  enemy  of  the 
United  States,  and  entered  into  the  United  States  with  the  safe  con- 
duct of  tlie  government  of  the  United  States,  and  has  not  been  made 
a  subject  or  citizen  of  the  United  States,  by  naturalization  or  other- 
wise. 

Wherefore,  etc. 

08  Rev.  Stat.   (1913)   1C3;    1  .1.  &  Manning   v.    Rixford.    lb.    129;    R. 

A.  Ann.   Stat.  72^>.  R.  Co.  v.  Dunn.  M  111.  260;   Cast- 
or Emerson    v.    Clayton.    32    111.  ncr  v.  Walrod,  83  111.  171. 

493;  Cole  v.  Van  Riper.  44  111.  58; 
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Ko.  72.  Plea  of  wiint  of  proper  parties. 
(Commence  as  in  A'o.  65,  ante,  to  the  *.)  That  as  to  so  much  of  the 
com|)lalnaiit's  bill  as  seeks  an  account  from  this  defendant,  as  executor 
and  heir-at-law  of  E.  F.,  deceased,  in  the  said  bill  named,  this  de- 
fendant's late  brother,  for  what  remains  due  and  owing  upon  the  bond 
in  the  said  bill  mentioned,  bearing  date  on.  etc.,  and  i)aynient  by  this 
defendant  as  such  executor  and  lieiratlaw  of  the  said  E.  F.,  deceased, 
as  aforesaid,  of  what  he  found  due  on  taking  such  account,  this  defend- 
ant doth  lolead  thereto,  and  for  plea  says,  that  no  part  of  the  sum  of 

dollars,  for  securing  the  repayment  whereof  the  said  bond   was 

executed,  was  paid  to,  or  secured  by  the  said  E.  F.,  but  that  the  whole 
was  paid  to  G.  H.,  In  the  said  bond  and  in  the  said  bill  also  named, 
and  received  by  him  for  his  sole  use.  and  that  the  said  E.  P.  was  only 
a  surety  for  the  said  G.  H..  and  that  the  complainant  afterward  ac- 
cepted a  composition  for  what  he  alleged  to  be  due  on  the  said  bond 
from  the  said  G.  H.  without  the  privity  of  the  said  E.  F.  in  his  life- 
time, or  this  defendant  since  the  death  of  the  said  E.  F.,  which  took 
jilace  on  or  about,  etc.,  as  in  the  said  bill  mentioned,  since  which  no 
demand  has  been  made  on  this  defendant  for  any  money  alleged  to  be 
due  on  the  said  bond;  and  that  the  said  G.  H.  died  several  years  ago 
seized  of  considerable  real  estate,  and  also  possessed  of  a  large  per- 
sonal estate;  and  that  his  heir-at-law,  or  the  devisee  of  his  real  estate. 
and  also  the  representative  of  his  personal  estate,  ought  to  be,  but  are 
not.  made  parties  to  the  said  bill. 
Therefore,  etc. 

No.  73.     Former  suit  pending. 

(Commence  as  in  No.  G.'>,  ante,  to  the  *.)  That  on,  etc.,  the  said  pres- 
ent complainant  exhibited  his  bill  of  complaint  in  this  honorable  court 
against  this  defendant  and  one  E.  F.  for  an  account  of  the  moneys 
raised  by  the  sale  of  the  goods  and  property  in  the  complainant's  pres- 
ent bill  mentioned,  and  claiming  such  shares  and  proportions  thereof, 
and  such  rights  and  interests  therein,  as  he  now  claims  by  his  present 
bill;  and  praying  relief  against  this  defendant  in  the  same  manner, 
and  for  the  same  matters,  and  to  the  same  effect  as  the  complainant 
now  prays  by  his  said  present  bill;  and  this  defendant  and  said  E.  F. 
appeared  and  put  in  their  answer  to  the  said  former  bill,  and  the  com- 
plainant replied  thereto;  and  the  said  former  bill,  and  the  several  pro- 
ceedings in  the  said  former  cause,  now  remain  depending,  and  as  of 
record  in  this  honorable  court,  the  said  cause  being  yet  undetermined 
and  undismissed. 

Wherefore,  etc.     {Conclude  as  in  No.  C.j.) 

The  pendency  of  a  foniici'  suit  in  the  .same  jurisdiction 
in  the  same  or  another  court  of  equity,  bet-ween  the  same 
parties  for  the  same  cause  of  action  and  relief,  may  be 
[)h'aded  in  abatement  of  the  second  suit.'" 

■'"Haas    V.    Righeimer.    270    111.    193. 
9 
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A  plea  to  a  bill  in  equity,  that  there  is  another  suit 
pending  in  the  same  court,  for  the  same  cause,  is  good 
only  when  the  whole  of  the  relief  sought  in  the  second 
suit  is  attainable  in  the  first.'^ 

The  court  may  refer  the  matter  of  the  plea  to  the 
master  to  look  into  the  pleadings  and  to  report  thereon. 

No.  7.}.     Order  of  reference  of  a  plea  of  former  suit  pending. 
(Caption  and  title  of  cause  as  in  Xo.  .12.  ante.) 

On  filing  a  plea  in  tliis  cause  averring  that  there  is  a  former  suit 
depending  in  this  court  for  the  same  matters  as  are  involved  in  the 
present  suit,  it  is  therefore  ordered  that  It  be  referred  to  the  master 
in  chancery  of  this  court  to  look  into  the  bill  and  the  plea  in  this 
cause,  and  the  bill  in  the  said  plea  alleged  to  liave  been  exhibited  by 
the  complainant  against  the  defendant  previous  to  the  commencement 
of  this  suit,  and  into  the  other  pleadings  and  proceedings  therein,  and 
to  report  whether  the  said  plea  is  true. 

Former  adjudication. — When  some  specific  fact  or 
question  has  been  adjudicated  and  finally  determined, 
upon  the  merits  by  a  court  of  competent  jurisdiction,  in 
a  former  suit,  without  the  intervention  of  fraud  or  col- 
lusion, and  the  same  fact  or  question  is  again  put  in  issue 
in  a  subsequent  suit  between  the  same  parties,  its  deter- 
mination in  the  former  suit,  if  properly  presented  and 
relied  upon,  will  be  held  conclusive  upon  the  parties  in  the 
latter  suit,  so  long  as  the  judgment  or  decree  in  siu-h 
former  suit  remains  in  full  force;'-  but  not  if  it  has  been 
reversed."- " 

The  suit  must  have  been  between  the  same  jiartios 
unless  the  former  judgnnent  was  in    rcDi.''^ 

Tlie  doctrine  cinbracesnot  only  what  lias  actually  been 
determined  in  the  former  suit  but  extends  also  to  any  other 
matters  relating  to  the  same  subject-matter  and  pro})- 
erly    involved    wiiicli    were    open    to    consideration    and 

■nMcKaig  v.  Piatt.  34  Md.  249.  v.  Osbiirn,  118  111.  405;  Harmon  v. 

■■.i  ReynoUIs    v.    Mandcl.    75    111.  Auditor,    123    III.    122;    Wright    v. 

615;   Mulfiird  v.  Bcvrridgo.   78  III.  Oriffey,  147  111.   496;    R.  R.  Co.  v. 

455;    Noycs   v.   Kern.    94    111.    521;  Carson.    169     111.    247;     People    v. 

Ilan7ia  v.  Read,  102  111.  596;   Gage  mil,   1S2  111.  425;    O'Conncll   v.  R. 

v.   Euftng.   167  111.   11;   Jenkins  v.  Co.,     1S4     111.     30S;      Church     v. 

Bank,    111     111.    462;     Cochran    v.  Church,    253   111.    21. 
Fogler.    116    III.    194;     Umlauf    v.  ^ a  Rank   v.    Watch    Co.,    191    111. 

Umlanf,    117    111.    580;    McCartney  128;  (•■/nirc/i  v.  e/i.ov/i,  253  111.  21. 
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could  havo  been  ])ro]ierly  settled  between  flie  parties, 
wlicUicr  pfcsciitcd  or  iiot.'^ 

'riic  only  i)arties  coiichidcd  by  a  dccreo  in  a  chancery 
proccdin.n'  arc  adversary  parties,  and  tlie  matters  dctor- 
inincd,  in  order  to  bind  them,  must  be  an  issue  between 
thcin.''' 

A  former  jndj;inent  nmst  bave  been  upon  tbe  merits 
to  ojKM'ate  as  a  bar  to  a  subse(|uent  suit;  but  it  is  immate- 
rial wlietlier  the  .juds>inent  was  upon  tbe  facts  proved  or 
iipon  the  facts  alleged  whicli  were  admitted  by  demurrer, 
as  the  same  leg-al  conseciuenees  follow  in  either  case.'" 

A  jude^inent  on  demurrer  because  of  a  defective  plead- 
ins?  or  because  the  remedy  is  at  law  and  not  in  equity  is 
not  a  bar  to  a  subsequent  suit  in  which  the  cause  of 
action  is  well  pleaded  or  which  is  in  the  proper  forum ; 
but  where  the  parties  choose  to  i^revent  issues  of  law  on 
the  merits  by  demurrer  they  are  concluded  by  the  judg- 
ment as  much  as  though  it  were  upon  a  hearing. ''^ 

Former  adjudication  should  be  set  up  by  plea,"*  or 
answer,  except  where  laches  is  apparent  upon  the  face 
of  the  Inll."'' 

Where  a  bill  sets  out  the  substance  of  the  pleadings  in 
a  former  suit  between  the  parties  and  the  findings 
therein  and  prays  for  a  decree  contrary  to  the  decree  in 
the  former  suit,  the  defense  of  former  adjudication  may 
be  raised  by  demui-rer.'*" 

Such  plea  will  be  sufficient  without  reciting  all  tJie  alle- 
gations of  the  former  bill.     So  much  of  the  former  bill 

T*  Hamilton    v.    Quimby,    46    111.  402;   Goiivens  v.  Gouvcns,  222  111, 

90;  Rogers  v.  Higgins.  S7  111.  244;  223. 

KfUy  V.  Donlin.  70  III.  378;  Rurg-  leytspel  v.  Laparle.  74  111.  306; 

ger  v.  /?.  Co..  103  111.  449;   Bailey  Church  v.  Church,  253  111.  21. 

V.  Bailey,  115  111.  551;   Bennitt  v.  t!  Church  v.  Church.  253  111.  21. 

Mining    Co.,    119    111.    9;    Harmon  t^  Thrifts  v.  Fritz,  191  111.  457; 

V.   AiidUor.    123    111.   122;    Lusk   v.  Gage  v.    Bnilry,   102    III.    11;    iri7- 

City,   211    111.    183;    People  v.    Su-  liayns  v.  M'iUiams.  265  111.  64. 

perior   Coiirt,    234    111.    186;    God-  '» Lloyd    v.    Kirkwood,    112    111. 

schalk    V.     Weber,    247    111.    269:  329;  Evans  v.  Woodworih,  213  111. 

ComWs    V.     Ward,    248     111.     299;  404. 

Marie   Church    v.    Trinity   Church,  '*'•  Ferriman  v.  Gillespie,  250  HI. 

253   111.   21.  369. 

•  5  Dempster  v.  Lansingh.  244  111. 
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anil  answer  must  be  set  fortli  as  is  necessary  to  shjw 
tliat  the  same  point  was  then  in  issue/^ 

The  conclusive  etTect  of  a  former  adjudication  some- 
times ap])lies  to  ])ersons  not  parties  to  tlie  record,  and 
who  liave  not  acquired  ri^lits  pendente  lite;  and  wliere 
a  suit  in  cliancery  is  prosecuted  hy  one  at  tlie  instance; 
of  another  who  is  the  real  ]iarty  in  interest,  and  for  his 
benefit,  Ihenthe  adjudication  will  l)e  hiudin.i;-  and  con- 
clusive u]i(m  the  latter  not  only  as  to  what  was  deter- 
mined in  the  suit  but  also  in  resjiect  of  all  other  matters 
properly  involved  and  which  might  have  been  presented 
and  determined.^^ 

Tn  order  to  show  that  a  party  to  the  record  is  con- 
cluded by  the  judgment  or  decree  in  a  suit,  parol  evi- 
dence is  admissible.^* 

A'o.   7.).     Formrr  adjiidicatidn. 
(.Commence  as  in  A'o.  G5,  ante,  to  the  ".) 

That  after  the  matters  and  things  aUeged  in  coniijlainant's  bill,  and 
before  the  commencement  of  this  suit,  to-wit,  on,  etc.,  in  the  Circuit 
Court  of  the  county  of  — — ,  one  E.  F.  filed  his  bill  in  chancery,  against 
this  defendant  and  one  G.  H..  charging,  etc.  (Here  insert  the  subject- 
matter  of  the  writ),  and  such  rights  and  interests  therein,  as  he  now 
claims  by  his  present  bill:  and  praying  relief  against  this  defendant 
in  the  same  manner,  and  for  the  same  matters,  and  to  the  same  effect 
as  the  complainant  now  iirays  by  his  said  present  bill;  and  that  this 
defendant  and  the  said  G.  H.  appeared  and  put  in  their  answer  to 
the  said  former  bill,  and  the  complainant  replied  thereto;  and  evi- 
dence being  taken  in  said  former  suit  relating  to  the  matters  in  con- 
troversy, and  the  said  cause  coming  on  for  hearing  before  said  court,  a 
final  decree  was,  on,  etc.,  rendered  therein,  in  form  and  effect  follow- 
ing (Here  insert  the  findings  and  decree  in  former  case)  and  that  the 
said  former  bill  and  the  said  several  proceedings  and  final  decree  in 
the  said  former  suit  still  remain  determined  and  in  full  force  and 
effect. 

Whercrorc.  etc.      (Coinliide  as  in  No.  ll'i,  ante.) 

No.  16.     Pled  of  the  stalule  of  limitations. 
(Commence  as  in  No.  (I'l,  ante,  to  the  *.)     That  if  the  comidainant 
cither  in  his  own  right  or  as  executor  of  E.  F.,  deceased,  in  llie  hill 

"i  Oage    v.    Eunnp.    107    111.    11;  ber    v.    Clark.    13G    111.    2r)fi;    h'ey- 

Story's  Eq.  PI.  §  791.  nolds  v.  Mandel,  175  111.  615;  Ben- 

"■'  Cheney  v.  Patton,  134  111.  422;  nitt  v.  Mininq  Co..  119  111.  9. 

Kmith  V.  Express  Co..  135  111.  279;  ><■■' liennilt    v.    Mining    Co.,     119 

I.itch   v.   Clinch.   1.\r,   111.    .|in;    Wrh-  111.    9. 
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named,  ever  had  any  cause  of  suit  against  him,  tliis  defendant,  for  or 
concerning  any  of  the  matters,  transactions  or  dealings  in  the  said  bill 
of  complaint  mentioned,  which  this  defendant  doth  in  no  sort  admit, 

the  same  did  accrue  or  arise  above  years  before  the  said  bill  of 

complaint  was  exhibited  in  this  honorable  court;  and  this  defendant 
further  for  pleas  says  and  doth  aver,  that  he  did  not  at  any  time  within 
— ■ —  years  before  the  filing  of  the  comi)lainant's  said  bill  of  complaint, 
ever  promise  or  agree  to  come  to  any  account  for,  or  to  pay,  or  any 
way  satisfy  the  complainant  any  money,  for  or  concerning  any  the 
matters,  transactions  or  dealings  in  the  complainant's  said  bill  of  com- 
plaint  charged   or  alleged. 

Therefore,  etc.     (Conclude  as  in  No.  G').) 

No.  77.     Pita  of  a  release,  with  answer  in  support  of  the  same. 

(Commence  as  in  No.  (!■'>,  ante,  to  the  *.)  That  as  to  so  much  and 
such  part  of  the  complainant's  bill  as  seeks  an  account  of  the  several 
dealings  and  transactions  between  the  complainant  and  this  defend- 
ant, previously  and  up  to  the day  of ,  etc.,  and  prays  the  bal- 
ance, if  any,  which  shall  be  found  due,  upon  taking  such  account, 
from  this  defendant,  may  be  paid  by  him  to  the  complainant;  this  de- 
fendant doth  plead  thereto,  and  for  plea  says,  that  previous  to  the  fil- 
ing of  the  complainant's  bill,  that  is  to  say,  on,  etc.,  the  complainant, 

in  consideration  of  the  sum  of  dollars,  then  paid  to  him  by  this 

defendant,  by  a  certain  writing  of  release,  under  his  hand,  and  sealed 
w'ith  his  seal,  ready  to  be  produced  to  this  honorable  court,  did  for 
himself,  his  executors  and  administrators,  remise,  release,  and  forever 
quit-claim  unto  this  defendant,  his  heirs,  executors  and  administra- 
tors, among  other  things,  the  several  matters  and  things  in  the  com- 
plainant's bill  mentioned  and  complained  of,  an  account  whereof  is 
thereby  sought  against  this  defendant  as  aforesaid,  and  all  suits  and 
demands  whatsoever,  both  at  law  and  in  equity,  which  the  complainant 
thus  had,  or  might  thereafter  have  in  respect  of  the  several  dealings 
and  transactions,  matters  and  things,  in  the  said  bill  mentioned,  or 
any  of  them:  and  this  defendant  avers  that  the  said  release  was  freely, 
fairly  and  voluntarily  given  and  executed  by  the  complainant,  on  the 
day  the  same  bears  date;  and  that  the  complainant  well  knew  the 
nature  and  effect  thereof  previously  to  giving  and  executing  the  same; 
and  that  the  sum  of  dollars  so  paid  by  this  defendant  to  the  com- 
plainant as  aforesaid,  was  a  full  and  fair  equivalent  for  any  demand 
which  the  complainant  could  or  might  have  against  this  defendant  in 
respect  of  the  several  matters  therein,  and  in  the  said  bill  also,  men- 
tioned, or  any  of  them. 

Therefore,  this  defendant  pleads  the  said  release  in  bar  to  so  much 
of  the  complainant's  bill  as  is  hereinbefore  particularly  mentioned, 
and  prays  the  judgment  of  this  honorable  court,  whether  he  ought  to 
be  compelled  to  make  any  further  answer  to  so  much  of  the  said  bill 
as  is  before  pleaded  unto. 

And  this  defendant  not  waiving  his  said  plea,  but  insisting  thereon 
for  answer  to  the  residue  of  the  said  bill,  and  in  supi)ort  of  his  said  plea, 
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says  he  denies  that  the  said  release  was  unduly  obtained  by  this  de- 
fendant from  the  complainant,  or  that  the  complainant  was  ignorant 
of  the  nature  and  effect  of  such  release,  or  that  the  consideration  paid 
by  this  defendant  to  induce  the  complainant  to  execute  the  same,  was 
all  inadequate  to  the  just  claims  and  demands  of  the  complainant 
against  this  defendant,  in  respect  to  the  several  dealings  and  trans- 
actions in  the  said  bill  mentioned;  or  any  of  them;  and  this  defend- 
ant denies,  etc.,  etc.  (Here  insert  any  other  denial  or  allegation  that 
the  case  may  require,  and  add  affidavit  of  the  truth  of  the  plea  and  an- 
swer, ) 

No.  78.    Plea  of  a  stated  aceount. 

(Commence  as  in  Wo.  65,  ante,  to  the  *.)  That  as  to  so  much  and 
such  part  of  the  complainant's  bill  as  seeks  an  account  of  and  con- 
cerning the  dealings  and  transactions  therein  alleged  to  have  taken 
place  between  the  complainant  and  this  defendant,  at  any  time  before 

the day  of ,  A.  D.  19 — ,  this  defendant  for  plea  thereto,  says, 

that  on  the  said  day  of  ,  A.   D.   19 — ,   which  was   previous 

to  the  said  bill  being  filed,  the  complainant  and  this  defendant  did 
make  up,  state,  and  settle  an  account,  in  writing,  a  counterpart  whereof 
was  then  delivered  to  the  complainant,  of  all  sums  of  money,  which 
this  defendant  had  before  that  time,  by  the  order  and  direction,  and 
for  the  use  of  the  comijlainant  received,  and  of  all  matters  and  things 

thereunto  relating,  or  at  any  time  before  the  said  day  of  , 

A.  D.  19 — ,  being  or  depending  between  the  complainant  and  this  de- 
fendant, and  in  respect  whereof  the  complainant's  said  bill  of  com- 
plaint has  since  been  filed;  and  the  complainant,  after  a  strict  exami- 
nation of  said  account,  and  every  item  and  particular  thereof,  which 
this  defendant  avers,  according  to  the  best  of  his  knowledge  and  belief, 
to  be  true  and  just,  did  approve  and  allow  the  same,  and  actually  re- 
ceived from  this  defendant  the  sum  of  dollars,  the  balance  of  the 

said  account,  which  by  the  said  account  ai)peared  to  be  justly  due  to 
him  from  this  defendant;  and  the  complainant  thereupon,  and  on  etc., 
gave  this  defendant  a  receipt,  or  acquittance  for  the  same,  under  his 
hand,  in  full  of  all  demands,  and  which  said  receipt  or  acquittance  is 
in  the  words  and  figures  following,  that  is  to  say  (Here  set  out  receipt 
verbatim) ,  as  by  the  said  receipt  or  acquittance  now  in  the  possession 
of  this  defendant,  and  ready  to  be  produced  to  this  honorable  court, 
will  ai)pear. 

Therefore,  etc.  (Cn7icludc  as  in  the  la.it  precedent,  varying  the  con- 
elusion  and  answer,  in  support  of  the  plea  to  suit  the  case.  Also,  add 
affidavit  of  the  truth  of  the  plea.) 

No.  79.     Plea  to  part  and  ansver  to  the  re.iidue  of  bill. 

The  plea  of  C.  D.,  defendant,  to  i)art,  and  the  answer  of  the  same 
defendant  to  the  residue  of  the  bill  of  (•onii)laint  of  A.  H.,  comjilainant. 

This  defendant,  to  all  the  relief  souglit  by  the  said  bill,  and  also,  to 
all  the  discovery  thereby  sought,  except  the  discovery  sought  by  or  in 
respect  of  so  much   of  the  snid  liill  as  ]irays  that  this  defendant  may 
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answer  and  set  forth,  whether,  etc.,  (here  the  language  of  the  interrog- 
atories which  it  is  necessary  to  answer,  must  be  introduced,)  this 
dcfentiant  does  plead  in  bar.  and  for  plea  says,  etc.  (Here  set  out  the 
pica.) 

All  of  which  matters  and  things  this  defendant  does  aver  to  be  true, 
and  does  plead  the  same  in  bar  to  the  whole  of  the  said  hill,  except 
such  part  of  the  discovery  thereby  sought  as  aforesaid;  and  this  de- 
fendant prays  the  judgment  of  this  honorable  court,  whether  he  ought 
to  be  compelled  to  make  any  further  or  other  answer  to  so  much  of 
the  said  bill  as  is  hereby  pleaded  to,  and  he  prays  to  be  hence  dis- 
missed   witli   his   costs. 

And  for  answer  to  such  parts  of  the  said  bill  as  are  excepted,  this 
defendant  says,  that,  etc.  (Here  insert  ansucr  as  in  precedents,  under 
the  head  of  aiisiccrs.) 

Signing  of  plea. — A  ]ilea  must  be  signed  hy  the  party 
as  well  as  counsel;  but  where  it  is  not  sworn  to,  the  sig- 
nature of  counsel  is  sufficient.** 

When  plea  must  be  sworn  to. — Tlie  rule  is  inflexible  in 
chancery  i)rocee(lings,  that  a  plea  in  bar  of  matters  in 
puis  must  be  sworn  to,*'  but  pleas  to  the  jurisdiction  of 
the  court  or  disaliility  of  the  person  of  the  complainant, 
or  pleas  in  bar  of  any  matter  of  record,  or  of  matters 
recorded,  as  of  a  record  in  the  court  itself,  or  any  other 
court,  need  not  be  on  oath.** 

Tn  all  cases  where  a  jdea  is  accomjianied  by  an  answer, 
it  must  be  put  in  upon  oatli.'^'  A  plea  must  be  verified 
l)y  oath,  although  the  complainant  has  expressly  waived 
an  answer  from  the  defendant  on  oath.***  If  it  is  not 
sworn  to,  the  complainant  may,  if  application  is  made  in 
apt  time,  have  it  stricken  from  the  files,  but  the  applica- 
tion must  be  made  before  the  arguments  of  the  plea/^ 

When  to  be  filed. — A  i^lea  being  the  .second  in  order  of 
jileading,  it  may  be  filed,  when  to  the  whole  bill,  at  any 
time  before  answering.  Under  a  general  rule  to  answer 
In-  a  certain  day  in  term  time,  a  plea,  answer  or  demurrer 
may  be  filed.     But  it  may  well  be  doubted  whether  it 

84  1  Barb.  Ch.  Pr.  117;  Simes  v.  '*'  Jefferson  v.  Daicson,  3  Ch. 
Smith,  4  Mad.  36G.  Cas.  208. 

85  Dunn  V.  fi'eeffin,  3  Scam.  292;  »»  Heartt  v.  Corning.  3  Paige 
Heartt  v.  Corning,  3  Paige  Ch.  R.  Ch.  R.  566. 

.566.  89  Wall  V.  Stubbs.  2  Ves.  &  B.  R. 

soMitf.  Eq.  PI.  247;  301;  Vrlin  354;  Heartt  v.  Corning,  3  Paige 
v.  Hudson.  1  Vern.  332.  Ch.   R.   56fi. 
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should  be  so  held  as  to  long  rules  expiring  in  vaca- 
tion."'^ The  tiling  of  additional  pleadings  after  issue 
joined  is  discretionary  with  the  court/-'^ 

Replication  to  plea. — If  the  comjilainant  regards  the 
plea,  though  good  in  form  and  substance,  not  true  in 
l^oint  of  fact,  he  may  take  issue  upon  it  by  filing  a  replica- 
tion, and  proceed  to  examine  witnesses,  as  iii  the  case  of 
an  answer,  to  disprove  the  facts  upon  which  it  is  endeav- 
ored to  be  supported.^-  The  effect  of  filing  a  replication 
to  a  plea  is,  that  the  complainant  admits  the  plea  to  he 
good,  and  the  truth  of  the  matter  alleged  is  the  only 
thing  in  question."^  When  the  issue  is  thus  taken  up  on 
the  plea,  the  defendant  must  prove  the  facts  it  sets  up.''"' 
If  he  succeeds  in  proving  the  truth  of  the  matter  pleaded, 
the  suit,  so  far  as  the  plea  extends,  is  barred.®^  It  puts 
in  issue  nothing  except  what  is  distinctly  averred  in  the 
plea."^ 

Amendment  of  bill  after  plea. — If  the  complainant 
amends  his  bill  after  plea  filed,  it  will  be  considered  as  an 
admission  of  the  validity  of  the  plea.®^ 

No.  SO.  Order  for  leave  to  amend  bill  after  a  plea  to  part  is  allowed. 
(Caption  and  title  of  cause  as  in  No.  .55,  ante.) 

The  plea  of  the  defendant  C.  D.  to  the  bill  of  complaint  in  this  cause 
having  been,  on  argument,  allowed  as  to  part  of  said  bill,  on  motion  of 
Mr.  ,  of  counsel  for  the  complainant.  It  is  ordered  that  the  com- 
plainant have  leave  to  amend  said  bill,  by,  etc.  (Here  state  the  manner 
in  which  it  is  to  be  amended)  upon  payment  of  costs  to  be  taxed.  It  is 
further  ordered  that  such  amendment  be  filed  with  the  clerk  of  this 
court  within  days  from  this  date. 

Demurrer  to  plea  not  proper. — A  demurrer  to  a  def (act- 
ive plea  should  not  l)e  interposed.     The  proper  practice 

00  Kilgour   v.    Crawford,    51    111.      ton,  Dick.  U.  rAf). 

249;  Dunn  v.  Keegin,  3  Scam.  292.  «'^  M'ichalse  v.   Short.   3   Bro.   P. 

01  7Jai;w  v.  7^a?i!7,  153  111.  175.  L.    .'558;    Hinde    Pr.    225;     Fisli    v. 

02  Mitf.  Eq.  PI.  301-2;  1  Barb.  Miller,  5  Paige  Ch.  R.  26;  Bogard- 
Ch.  Pr.  119;  Bank  v.  Wilson,  4  ns  v.  Church,  4  Paige,  Ch.  U.  178. 
GUm.  r,l.  "»  Fish  v.  Miller,  5  Paige  Ch.  R. 

"3/6. ;  Harris  v.  Ingledew,  3   P.  26;   1   Barb.  Ch.  Pr.   119. 

Wnis.   R.   95;    naniels  v.  Tapgart.  ""  Spenver   v.    Bryan.   9    Ves.   R. 

1  Gill  &  J.  R.  311.  231;    1   Barb.  Ch.   H.  120. 

"1  2  Vrs.  R.  217;  Ord  v.  Tiuddlcs- 
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is  to  set  down  the  plea  for  hearing,  when  its  sufficiency 
will  he  considered.*** 

Argument  of  plea. — Tlio  proceedings  upon  the  argu- 
ment of  a  plea  are  nearly  the  same  as  tliose  upon  the  argu- 
ment of  a  demurrer.  If  a  plea  is  supported  hy  an  answer 
upon  the  argument  of  the  plea,  the  answer  may  be  read  to 
counterprove  the  plea;  and  if  the  defendant  appears  not 
to  have  sulTieienth-  supported  his  plea  by  his  answer,  the 
l)lea  must  be  overruled  and  ordered  to  stand  for  an  an- 
swer only.""  And  where  a  defendant  had  answered  to  an 
original  bill,  which  was  afterward  amended,  whereupon 
the  defendant  put  in  a  plea  to  the  amended  bill,  the  com- 
jilainant  was  allowed  to  read  the  answer  to  the  original 
hill  to  counterprove  the  plea  to  the  amended  l)ill.*  Upon 
the  argument  of  a  plea,  every  fact  stated  in  the  bill, 
and  not  denied  by  the  averments  in  the  plea  and  by  the 
answer  in  supi)ort  of  the  same,  must  be  taken  as  true.^ 
And  if  a  plea  is  set  down  for  argument  by  the  complain- 
ant without  replying  to  it,  the  matter  contained  in  it  must 
be  considered  as  true." 

"Where  an  issue  is  taken  upon  a  plea,  and  the  truth 
of  such  plea  is  established  by  the  proofs,  the  bill  must 
be  dismissed;  as  the  court,  in  that  stage  of  the  proceed- 
ings, does  not  inquire  or  decide  as  to  the  validity  of  the 
matters  pleaded,  as  a  defense  to  the  suit.* 

A  plea,  upon  argument,  may  be  either  allowed  simpJj% 
or  the  benefit  of  it  may  be  saved  to  the  hearing ;  or  it  may 
be  ordered  to  stand  for  an  answer;  or  it  may  be  over- 
ruled. 

Effect  of  allowing  the  plea. — If,  upon  argument,  a  plea 
is  allowed,  it  is  thereby  determined  to  be  a  full  bar  to  so 
much  of  the  bill  as  it  covers,  if  the  matter  pleaded,  with 
the  averments  necessary  to  support  it,  be  true.    If,  there- 

08  Lester  v.  Stevens,  29  III.  155;  Paige,  Ch.  R.  178. 

TTiomas  v.   Brashcar,   4   Monr.   R.  3  Executors,   etc.,   v.    Roberts.    1 

65.  Wash.  C.  C.  R.  320;    1   Barb.   Ch. 

ooMitf.  Eq.  PI.  304;   1  Barb.  Ch.  Pr.  121. 

Pr.  120;  Story's  Eq.  PI.  §  697.  *  Doues  v.   McMichael,   6    Paige 

1/6.;  HUdyard  v.  Cressy.  3  Atk.  Ch.    R.    130;    Ferry   v.    Moore,    18 

R.  304.  Bradw.    135. 

2  Bogardus  v.  Trinity  Church,  4 
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fore,  the  plea  is  allowed,  the  complainant  may  take  issue 
on  the  plea  by  replying  to  it,  on  payment  of  the  costs  of 
the  hearing  thereupon.^ 

If  the  complainant  files  a  replication  to  the  plea,  the 
defendant  will  be  obliged  to  prove  tlie  truth  of  the  facts 
set  up  in  the  plea.®  If  the  complainant  omits  to  file 
a  replication  in  such  a  case,  not  only  the  validity  of  the 
plea  as  a  bar  is  admitted,  but  the  truth  of  the  facts  set 
up  in  it;  and  of  course  the  suit  is  at  an  end.'' 

If  the  plea  has  been  replied  to,  the  complainant  may, 
if  he  desires,  go  into  evidence  to  disprove  it;  and  if  he 
has,  ill  his  bill,  alleged  any  matter  which,  if  true,  may 
have  the  effect  of  avoiding  the  plea,  such  as  notice,  fraud, 
etc.,  he  may  examine  any  witnesses  he  may  have  to  sup- 
port his  allegation.  And  where  the  plea  introduces  mat- 
ters of  a  negative  nature,  such  as  denial  of  notice,  fraud, 
etc.,  it  will  be  necessary  for  him,  in  case  sufficient  is  not 
admitted  by  the  answer  in  support  of  the  plea,  to  show 
the  existence  of  the  notice  or  fraud,  to  go  into  evidence 
in  support  of  the  affirmative  of  the  proposition.* 

By  replying  to  pleas  in  chancery  after  the  question  of 
their  sufficiency  has  been  argued  and  the  pleas  sustained, 
the  complainant  waives  the  objections  to  the  sufficiency 
of  the  pleas  and  admits  them  to  be  good  but  denies  their 
truth.» 

Saving  the  benefit  of  a  plea  to  the  hearing. — It  some- 
times happens  that  upon  the  argument  of  a  plea,  the 
court  considers  that,  although  so  far  as  then  appears, 
it  may  be  a  good  defense,  yet  there  may  be  matters  dis- 
closed in  evidence  which,  supposing  the  matter  pleaded 
to  be  strictly  true,  would  avoid  it.  In  such  a  case  the 
court,  in  order  tliat  it  may  not  preclude  the  (piestion  of 
allowing  the  plea,  directs  that  the  benefit  of  it  sliall  be 
saved  1o  tlio  def'oudnnt  at  tlie  lieariiig.i" 


V.    Funi.    Co..    232     111. 

Eq.   PI.  :10:',;    ]    Harli.  Ch. 
Story '.s    ICq.    PI.    §    696- 


5  1    Barh.    Ch.    Pr.    121;    S 

tor.v's 

.'il.'-). 

Eq.  PI.  §  t;n7. 

n  Pfny 

6  Mitf.  Eq.  PI.  302. 

101. 

M    Barb.   Ch.   Pr.   121. 

1"  Mitf. 

»1   Barh.  Ch.   Pr.   121;   Eyerr,  v. 

Pr.    121-2 

Uolphme,    2    Ball    &    B.    R. 

303; 

700. 

Saunders   v.   Leslie,   2   Ball   f:   B. 
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The  effect  ol"  an  ordci-  lor  lliis  purpose  is  to  give  the 
ooinplaiiiant  an  oiijiortunity  of  rei)lying  and  going  into 
cvidcnro  without  overruling  the  plea.^*  And  when  the 
hcnelit  of  the  i)lea  is  reserved  to  the  liearing,  such  parts 
of  the  bill  as  are  covered  by  the  plea  are  not  to  be  an- 
swered,^" and  neither  party  recovers  cost  until  the  hear- 
ing.'-' 

Allowing  plea  to  stand  for  answer. — When  a  plea  is  per- 
mitted to  stand  for  an  answer,  it  is  determined  that  it 
contains  matter  which,  if  put  in  the  form  of  an  answer, 
would  have  constituted  a  valid  defense  to  some  material 
l)art  of  tlie  matters  to  which  it  is  jileaded  as  a  bar,  but 
that  it  is  not  a  full  defense  to  the  whole  matter  which  it 
]irofesses  to  cover,  or  that  it  is  informally  pleaded,  or  is 
improperly  offered  as  a  defense  by  way  of  plea,  or  that 
it  is  not  properly  supjiorted  by  answer.  But  a  plea 
whicli  sets  up  no  valid  defense  to  any  part  of  the  matter 
it  professes  to  cover,  will  not  be  permitted  to  stand  for 
answer.** 

No.  81.     Order  directing  plea  to  stand  for  an  ansicer. 
(Caption  and  title  of  cause  as  in  No.  (!.J.  ante.) 

The  plea  of  the  defendant  C.  D.  to  the  bill  of  complaint  in  this 
cause  having  heretofore  come  to  be  argued,  and  counsel  for  the  re- 
spective parties  having  been  heard  thereupon,  it  is  ordered  that  the 
said  plea  do  stand  for  an  answer,  with  liberty  to  the  complainant  to 
except  thereto. 

Overruling  plea. — If  upon  the  argument  the  court  is  of 
opinion  that  the  plea  can  not  under  anj^  circumstances, 
be  made  use  of  as  a  defense,  it  is  simjily  overruled,  and 
the  coini)lainant  may  have  his  costs. *^ 

If  at  tlie  hearing  the  plea  is  not  found  to  be  true,  it  will 
be  overruled  as  false,  and  the  complainant  will  be  enti- 
tled to  a  decree,  as  on  a  bill  taken  as  confessed.  But  in 
such  a  case  the  complainant  will  not  lose  the  benefit  of  an 
answer,  if  a  discovery  is  necessary.'^ 

11  Cooth  V.   Jackson,   6  Ves.   12,  i*  Orcutt  v.    Orms,   3   Paige   Ch. 

18.  R.  459;   Mitf.  Eq.  PI.  303;   Lube's 

i=Gilb.   For.   Rom.   64.  Eq.   PI.   46;    1   Barb.   Ch.   Pr.   122; 

i3  Heartt    v.    Corning.    3    Paige  Story's  Eq.  PI.   §  696-700. 

Ch.   R.   r,G6;    1    Barb.   Ch.   Pr.   122;  i',  story's  Eq.  PI.  §  699. 

see  Payne  v.  Avery,  21  Mich.  524.  i"  Dows   v.   McMichael,   2    Paige 
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Courts  do  not  favor  a  ])lca  in  bar;  but  the  overruling 
of  such  a  i)lea  does  not  deprive  the  defendant  from  insist- 
ing on  the  defense  in  his  answer." 

When  plea  must  be  supported  by  answer. — Where  there 
is  any  statement  or  charge  in  the  bill  which  affords  an 
equitable  circumstance  in  favor  of  the  complainant's 
case,  against  the  matter  pleaded,  such  as  fraud  or  notice 
of  title,  that  statement  or  cliarge  must  be  denied  by  way 
of  answer,  as  well  as  by  averments  in  the  plea.^** 

In  general,  an  answer  in  sujijiort  of  a  plea  can  not  be 
required  in  those  cases  whore  such  negative  averments 
as  those  above  stated  are  not  necessary.  When  the  de- 
fense can  be  made  a  pure  plea,  that  is,  a  plea  which 
merely  suggests  matter  in  avoidance  of  the  complain- 
ant's right  to  sue,  as  stated  in  the  bill,  an  answer  in  sup- 
port of  the  plea  is  not  re(iuired.  In  such  a  case,  the  de- 
fendant, by  his  plea,  admits  the  complainant 's  case ;  and 
so  full  and  complete  is  the  admission,  that  if,  after  ar- 
gument, issue  be  joined  u]ton  the  truth  of  the  ])lea,  and 
the  plea  be  found  false,  there  is  an  end  to  the  dispute, 
and  the  complainant  is  entitled  to  a  decree  upon  this  im- 
plied admission  of  his  case.''' 

The  cases  in  which  it  is  necessary  that  a  plea  should 
be  supi)orted  by  answer  have  been  every  conveniently 
divided  into,  first,  those  where  the  complainant  admits 
the  existence  of  a  legal  bar,  and  charges  some  equitable 
circumstances  to  avoid  its  effect,  and,  second,  those  where 
the  comjilainant  does  not  admit  the  existence  of  any  legal 
bar,  but  states  some  circumstances  which  may  be  true 
and  to  wliicli  there  may  be  a  valid  ground  of  plea,  to- 
gether with  other  circumstances  which  arc  inconsistent 
with  the  substantial  validity  of  a  plea."" 

An  answer  in  support  of  a  plea  is  no  jiai-t  of  tlie  de- 
fense.    The  defense  is  the  iiiaKcr  set   u|)  by  tlie  plea; 

Ch.    R.    31,");    Brownsword    v.    Ed-  i"  1   Haib.  Ch.  Pr.  12S;    Wigrain 

wards.  2   Yes.   Sr.   247.  on    Disc.   36;    2   Dan.   Ch.    Pr.   99, 

n  Piatt  V.   Olirrr.  1   McLean   R.  100;   Story's  Eq.  PI.  §  670. 

295.  ="1  Barb.  rh.  Pr.  12S;   Hare  on 

1"  1  Barb.  Ch.  Pr.  12S;  Mitf.  Eq.  Disc.  I'.O;  Story's  Eq.  PI.  §  674-5. 
PI.  239,  244. 
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tlic  answer  is  that  evidence  wliicli  the  complainant  has  a 
rinht  to  reqnire  and  to  use,  to  invalidate  tiie  defense 
made  i)y  the  plea;  and  tlic  complainant  is  entitknl  to  make 
use  of  it  not  only  n])()ii  the  hearing  of  the  cause,  upon  the 
issue  raised  by  the  i)l('a,  after  the  jilea  shall  have  been 
decided  to  be  a  good  bar  upon  argument,  Imt  ujion  the 
argument  of  the  plea  itself,  before  any  evidence  can  be 
given;-'  for  the  iiurjjose  of  counteri>roving  the  plea,  by 
I'eading  from  it  any  facts  or  a<lmissioiis  whicli  may  nega- 
tive the  matters  pleaded  or  averred  in  the  plea.^^ 

The  answer  in  supjjort  of  the  i)lea  being  no  part  of  the 
defense,  but  oidy  what  the  comijlainant  has  a  right  to 
require,  to  enable  him  to  avoid  that  defense,  it  follows  that 
it  nuist  be  full  ami  clear;  otherwise  it  will  not  support 
the  plea;  for  the  court  will  intend  all  matters  alleged  in 
the  bill,  to  whicli  the  comi)laiuant  is  entitled  to  an  an- 
swer, to  be  against  the  pleader,  unless  they  are  clearly 
and  fully  denied. ^^ 

But  although  an  answer  in  sui>port  of  a  plea  is  re- 
quired to  be  full  and  clear,  yet,  if  the  equitable  matters 
(•hai-g(Ml  are  fully  and  clearly  denied,  it  may  be  sufficient 
to  support  the  plea,  although  all  the  circumstances 
charged  in  the  bill  may  not  be  precisely  answered.^*  In 
such  eases,  however,  the  comjilainant  is  not  precluded  by 
the  circumstances  of  the  court  having  held,  upon  the  ar- 
gum(>nt  of  the  plea,  that  the  charges  in  the  bill  are  suffi- 
ciently denied  to  exclude  intendment  against  the  jdeader, 
from  afterward  excepting  to  the  sufficiency  of  the  an- 
swer, in  any  point  in  which  he  may  consider  it  defec- 
tive.''^ 

Where  the  complainant  waives  the  necessity  of  an  an- 
swer being  init  in  on  oath,  if  the  defendant  jnits  in  a  plea 
to  the  bill,  he  need  not  support  it  by  answer.^" 


=1  Mitf.      Eq.      PI.      244,      note;  24  Mitf.  Eq.  PI.  299;   1  Barb.  Ch. 

Story's   Eq.    §   671.  Pr.  129. 

■^i  Hihlyrird    v.     Cressy.    3     Atk.  '■:■■  Id. 

30.'!;    Story '3  Eq.  PI.  §  672.  ■^<' Heart t    v.    Corning.    3    Paige 

2-f  1  Barb.  Ch.  Pr.  129;   Mitf.  Eq.  Ch.   R.   566;    see   also    Story's   Eq. 

PI.  244;  Hildyard  v.  Cressy,  3  Atlt.  Pr.  §  681,  682. 
R.    303. 
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section  vi. 
answer  to  a  bill. 

Full  answer  required. — The  23d  section  of  the  chan- 
cery code  requires  that 

"Every  defendant  shall  answer  fully  all  the  allegations  and  inter- 
rogatories of  the  complainant,  whether  an  answer  on  oath  is  waived 
or  not.  except  such  as  are  not  required  to  be  answered,  by  reason  of 
exceptions,  plea  or  demurrer  thereto  allowed."2' 

Tender  this  section  the  defendant  is  required  to  answer 
all  allegations  and  interrogatories  of  the  complainant, 
whether  the  answer  on  oath  is  waived  or  not;  and  the 
]»ractice  as  it  formerly  existed  hy  which  exceptions  to  an 
unsworn  answer  could  not  he  filed,  is  no  longer  the  rule 
in  this  State  by  reason  of  this  statute.^*  Exceptions  may 
be  filed  to  an  answer  whether  sworn  to  or  not.-^ 

Insufficient  answer — Contempt. — Section  24  of  the 
chancery  code  provides  that 

"When  an  answer  shall  be  adjudged  Insufficient,  the  defendant  shall 
file  a  further  answer  within  such  time  as  the  court  shall  direct,  and 
on  failure  thereof,  the  bill  shall  be  taken  as  confessed;  if  such  further 
answer  shall  be  likewise  adjudged  insufficient,  the  defendant  shall  file 
a  supplemental  answer,  and  pay  all  costs  attendant  thereon;  if  that 
shall  be  adjudged  insufficient,  the  defendant  may  be  proceeded  against 
for  a  contempt,  and  the  like  proceedings  be  had  thereon,  to  enforce 
the  order  of  the  court,  as   in   other  cases  of  contempt." 

Discovery  in  answer  not  conclusive. — The  25th  section 
of  the  chancery  code  provides  that 

"When  the  complainant  shall  require  a  discovery  respecting  the  mat- 
ters charged  in  the  bill,  the  disclosure  shall  not  be  deemed  conclusive, 
but  if  a  replication  be  filed,  may  be  disproved  or  contradicted,  like 
any  other  testimony,  according  to  the  practice  of  courts  of  equity."'" 

Further  interrogatories. — Section  26  of  chancerj'^  code 
])rovi(les  that 

"On  the  coming  in  of  any  answer,  the  complainant  may,  by  leave 
of  court,  exhibit  and  file  further  interrogatories,  to  be  answered  by  the 
defendant  within  such  time  as  shall  be  fixed  by  the  court." 

=7  Rev.  Stat.   (1913)   IGG;  1  J.  &  379;     Farrand    v.    Long,    184    111. 

A.  An.  Stat.  747.  100;    see   lirown   t.   Mtg.   Co.,   110 

■-'8  Ooodicin    v.    Bishop,    145    111.  111.  L'lO. 

421.  .T'Kev.    Stat.     (li»13)    1G6;    J.    & 

2»  Hair    do.    V.    Daily,    161    111.  A.   An.  Stat.   747. 
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Exceptions  to  answer. — it  is  iirovidcd  in  section  L'7  of 

tlio  clifnici'iy  viHlv  that 

"All  exceptions  to  answers  or  to  intorrosatories  oxliibited,  sliall  be 
filed  within  such  time  as  the  court  may  direct,  and  l)e  argued  at  such 
time  as  the  court  may  appoint. "-ii 

Natvire  of. — AVhero  tlic  case  stated  in  a  bill  is  not  sncli 
as  to  render  a  resort  to  a  demnrrer  or  jilca  necessary  or 
advisable,  or  if  either  of  these  methods  of  defense  has 
lieen  adopted,  and  the  demnrrer  or  plea  overruled,  either 
wholly  or  in  part,  the  defendant,  unless  he  disclaims, 
must  answer  fully  all  the  material  matters  alleged  and 
stated  in  the  bill.  lie  is  not  bound,  however,  to  answer 
allegations  which  are  purely  scandalous,  impertinent,  im- 
material or  irrelevant,-'-  nor  anything  which  may  subject 
him  to  a  jienalty,  forfcnture  or  criminal  iirosecution,^'* 
but  if  the  defendant  relies  u]ion  this  ol)jection,  he  should 
specially  set  it  up  as  a  ground  for  refusing  the  particular 
discovery  in  his  answer.'^  Nor  is  he  bound  to  answer 
what  would  involve  a  breach  of  professional  confidence.-'"' 
He  is  not  comiielled  to  discover  the  facts  respecting  his 
own  titli'.  but  merely  those  which  respect  the  title  of 
the  complainant.**  In  each  of  these  cases,  if  the  defend- 
ant does  not  think  proper  to  defend  himself  from  a  dis- 
covery by  a  demurrer,  or  by  a  plea,  he  has  been  permitted 
by  answer  to  insist  that  he  is  not  obliged  to  make  the 
discovery.  In  each  of  these  cases,  the  complainant  may 
except  to  the  defendant's  answer  as  insuflicient;  and 
upon  that  exception,  it  will  be  determined  by  the  court 
whether  the  defeudant  is,  or  is  not,  obliged  to  make  the 
discovery.^' 

31  Rev.  Stat.   (1913)    166;    1  J  &  st  Adams  v.  Porter,  1  Cush.  171; 

A.  An.  Stat.  748;  see  chapter  VIII,  Story's  Eq.   PI.   §   846;    Sloman   v. 

post.  Kelly.    3   Young   &   Coll.   673. 

3=  Story's    Eq.    PI.    §    846;    Mitt.  3->  Story's     Eq.      PI.      §    846;      1 

Eq.    PJ.    307.   note    (h),   316,    note  Green.  Ev.   §  237;   Phillips  v.  Pre- 

(q);    Davis  v.  Collier.  13  Geo.  R.  vost.   4    .lohns.    Ch.   R.    205;    Foss 

48-5.  V.   Hayncs.  31   Maine,  81;   Leggett 

^3  Adams  v.   Porter.   1    Cush.   R.  v.  Postley.  2  Paige,  Ch.  599. 
171;   Phillips  v.  Prevost.   4   .lohns.  ss  story's  Eq.  PI.  §  846,  572,  825; 

Ch.  205;  Legoux  v.  Wantc.  3  Har.  Hare   on    Disc.    268-273;    Stacy   v. 

&    J.    184;    Brockicay    v.    Copp,    3  Randall.  17  111.  467. 
Paige  Ch.  R.  539;   Hayes  v.  Cald-  ■■  -Mitf.  Eq.  PI.  307,  308;   Story's 

icell,  5  Gilni.  33.  Eq.   PI.   §  846. 
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The  answer  g-enerally  traverses  the  allegations  of  the 
bill,  or  some  of  them,  and  alleges  other  facts  and  oircnm- 
stances  to  show  the  rights  of  the  defendant  in  the  subject 
of  the  suit.  Some  times  it  admits  the  truth  of  the  case 
made  by  the  bill,  and  either  with,  or  without  stating  addi- 
tional facts,  submits  the  questions  arising  upon  the  case 
thus  made,  to  the  judgment  of  the  court.  In  all  cases 
where  relief  is  sought,  an  answer  consists  of  two  parts: 
first,  the  defense  to  the  case  made  by  the  bill,  and,  second, 
the  response  of  the  defendant  to  the  interrogatories  of 
the  complainant.^* 

A  defendant  in  chancery  is  bound  to  apprise  the  com- 
plainant of  the  nature  of  his  defense,  and  can  not  avail 
himself  of  matters  of  defense  appearing  from  the  evi- 
dence but  not  set  up  in  the  answer.** 

Where  a  defendant  submits  to  answer,  he  must  make 
a  full,  frank  and  explicit  disclosure  of  all  matters  mate- 
rial or  necessary  to  be  answered,  with  all  their  material 
circumstances,  whether  resting  within  his  own  knowl- 
edge, or  upon  his  information  and  belief,*"  or  he  must 
deny  all  knowledge  with  regard  to  it.  If  he  has  informa- 
tion, aside  from  the  ])ill,  he  must  state  his  belief.*'  If  the 
defendant  has  no  information  on  the  subject,  he  must  state 
that  he  has  no  information,  or  is  utterly  ignorant  of  the 
fact;*^  and  if  the  information  sought  is  within  his  reach, 
he  is  bound  to  obtain  it,  and  state  it  in  his  answer.*'^  It  will 
not  be  sufficient  to  allege  that  a  third  person  who  is  in- 


ns Barton's   Suit  in   Eq.   106.  "  Devcrcaur   v.   Cooprr.   11   Vt. 

»9Jpwett  V.   Sweet.   178   III.   96;  103;    Bradford   v.    Oeiss.   4    Wash. 

Dorn    V.     Ge.uder.    171     111.     362;  C.  C.  R.  513;    Smith  v.   Lasher.  5 

Crone    v.     Crone.     180     HI.     599;  .lohns.  Ch.  R.  247;  Bank  v.  Hyatt, 

Thornton   v.    Association,    ISl    111.  2   Edw.   Ch.   195;    Norton  v.    War- 

■4.i8.  ren.    3    Edw.    Ch.    100;     Sloan    v. 

<"  Dan.  Ch.  Pr.  487;  Barton's  Little.  3  Paige  Ch.  R.  103;  Rob- 
Suit  in  Eq.  106;  Hagthorp  v.  erf  son  v.  BinriJey.  1  McCord  Ch. 
Hook.  1  Gill  &  .1.  270;  7?onfc  v.  333;  King  v.  Ray.  II  Paige  Ch.  R. 
Messercau.    7    Paige,    Ch.    R.    517;  235. 

Supervisors    v.   R.   R.   Co.,   21    111.  •'s  KUlredge  v.  Bank.  1   W.  &  N. 

365;    Woods    v.    Morrell,    1    Johns.  244. 

Ch.  R.  103;    Devereaux  v.  Cooper,  *!^  Swift  v.  Sivift,  13  Geo.  140. 
11  vt.  103. 
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terestcfl  in  the  suit,  can  provo  t.lu>  fact  sought  to  be  dis- 
covered.''^ 

A  fact  alles'od  in  the  1)111,  and  aihnittcd  in  the  answer, 
is  established;  but  ev(>ry  fact  allej;ed  in  the  answer,  in 
avoidance  of  such  fact,  must  be  proved  like  a  plea,  if  the 
answer  is  traversed.*"'  And  where  replication  has  been 
filed,  alles'ations  in  Iho  answer  not  resi)onsive  to  any- 
thing in  the  bill  can  not  benefit  the  defendant  at  the 
hearing;'"'  and  if  the  answer  is  defective  or  evasive,  it  is 
a  ground  of  excejition,  but  not  for  an  implied  conclusion 
against  the  defendant."  A  material  allegation  in  a  bill 
which  is  neither  admitted  nor  denied  must  be  proved,  as 
the  failure  to  answer  it  is  not  eejuivalcnt  to  an  admission 
of  its  truth.-*** 

Tlie  failure  of  the  answer  to  deny  an  allegation  in  the 
bill  or  su])|)]emental  l)ill  is  not  an  admission  of  the  truth 
of  the  allegation  and  does  not  dispense  with  the  necessity 
of  the  complainant  proving  the  allegation.-** 

A  mere  general  denial  of  confederacy  and  fraud,  usual 
in  an  answer,  is  not  sufficient,  where  particular  acts  of 
fraud  are  charged  in  the  bill  ;•'"'''  and  a  demurrer  to  a  bill 
containing  such  charges  would  be  overruled."* 

Where  the  defendant,  in  liis  answer,  admits  facts 
which  render  the  transaction  in  question  legally  or  con- 
structively fraudulent,  a  general  denial  of  fraud  is  un- 
availing;'^ and  the  answer  must  positively  and  directly 
deny  the  allegations  of  the  bill.-'*^  If  an  answer  is  held 
to  be  insutficient,  it  is  treated  as  no  answer;  and  if  the 
defendant  neglects  to  make  a  sufficient  answer,  as  or- 

**  Bell   V.    Pomcroy,    4    McLean,      Howard  v.  Boyle.  248   III.   251. 
57.  '■"  Fellows  V.  Fellows.  4  Cowen. 

*i  McDonald  V.  McDonald.  16  Vt.      6S2;    Bailey    v.    Wrigfit,    2    Bond. 

630.  181- 

*<i  Wakeman  v.   Grover.  4  Paige  '■i  Burnley    v.    Jefferson lulle.    3 

Ch.  R.  23.  McLean.    330;    see   also    Lewis    v. 

f  Blaisdell    v.    Stevens.    16    Vt.  Btiird.    3     McLean,    56;     Gray    v. 

179:    Phillips   V.    Overton.    4    Hey.  Regan.  23  Miss.  Cush.  304. 

291;   Eq.  Draft.  563.  ■■- Hawley   v.   Cramer,   4   Cowen, 

*»  Wilson  V.  Augur.  176  111.  566;  717;    Wood    v.    Mann,    1    Sumner, 

Davit  V.  Oil  Co.,  188  111.  295.  506. 

*«  Stemm  v.  Gavin.  255  111.  480;  ^'^  Taylor  v.   Luther,   2   Sumner, 

Martin   v.    CoUison.    266    111.    172;  288;    Pettit    v.    Candler,    3    Wend. 

Shield    V.    Wilson,    225    111.    336;  618. 
10 
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dered,  the  hill  may  he  taken  pro  confesi^o,  and  a  final  de- 
cree rendered."* 

When  a  hill  oharges  the  defendant  with  notice  of  a 
particular  fact,  an  answer  must  he  given  without  a  spe- 
cial interrogatory;  but  a  defendant  is  not  bound  to  an- 
swer an  interrogatory  not  warranted  by  the  charges  in 
the  bill,°^  and  what  is  responsive  to  a  bill  in  the  answer, 
is  to  be  determined  by  the  bill,  and  not  by  the  interroga- 
tories ;■''"  and  where  the  defendant  pleads  the  statute  of 
limitations  in  answer  to  a  bill  in  equity,  he  must  answer 
all  the  charges  in  the  bill  whicli  may  avoid  the  bar,  by 
showing  a  new  promise ;  but  he  need  not  answer  the  orig- 
inal cause  of  action.^'  The  rule  for  determining  whetlier 
an  answer  to  any  particular  averment  in  a  bill  is  neces- 
sary, is  to  ascertain  whether  it  is  material  to  the  com- 
plainant to  enable  him  to  obtain  the  relief  he  seeks.^* 
A  coui-t  will  compel  an  answer  to  all  the  allegations  of  a 
bill  that  reipiire  proof. ^^ 

Jurisdiction. — An  objection  as  to  the  jurisdiction  of  a 
court  of  equity  on  the  ground  of  au  adequate  remedy  at 
law,  may  always  be  taken  l)y  answer  after  a  demurrer 
to  th<'  lull  ni)on  that  ground  has  been  overruled.*^" 

Fraud  or  usui-y. — If  a^  defendant  wishes  to  rely  upon  a 
matter  of  fraud  on  the  part  of  the  complainant,  the  cir- 
cumstances should  be  fully  and  specifically  stated,""^  as 
no  presumption  is  to  be  indulged  in  favor  of  an  answer 
any  more  than  in  other  i)leading.''^ 

If  he  desires  to  set  uj)  and  rely  on  the  defense  of 
usury  he  must  allege  the  facts  showing  wherein  the  usury 

!i*  Buch-iiigham    v.    Peddicord,    2  Bauerle   v.   Lon<i.    165    l\\.   :{40. 
Bland.  447.  <^o  Black   v.   MiUcr.    173   III.   489; 

:■■■  Bank    v.    Lynn,    1    Pet.    376;  Anderson    v.    Olscn,    188    111.    502; 

Brooks  V.  Byam,  1  Story  R.  226;  see  page  110,  ante. 
Church  V.  Jaqueft.  1  .Tohns.  Cli.  R.  "i  FUzpatriak  v.  Bratty,  1  Gilm. 

65.  154;    Moiwrch    Br.    Assn.    v.    W'ol- 

■"I-' McDotuild     V.     McDonald,     16  ford,  179  111.  2.")2:   Bank  v.  I.cvii.  1 

Vt.    630.  10(1  w.  Ch.  316;   Lniiohiis  v.  McCiil- 

■■'f  Chniihi    V.    Coleman.    11    Pick.  tow,  ISl  III.  19.");   Fortune  v.  Kng- 

331.  lish,  226    111.   262;    Stevens  v.   Col- 

■'■''  Batterson      v.      Ferguson.      1  lison.  249  111.  225. 
Rarh.  490.  o=  Mahar  v.  O'Hara.  4  Gilm.  42i. 

'•■■<  fitaey  v.   Randall.   17    111.  467; 
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consists.    A  general  cliargo  of  usni-y  in  an  answer  is  nut 
snffioient/'"' 

Laches  and  Limitations. — Tn  order  to  avail  himself  of 
tlic  (Icrciisc  of  laches  the  (Id'cndaiit  must  interpose  the 
same  hy  jilea  or  answer,"''  in  order  to  afford  the  eom- 
]ilaiiinnt  an  opiKutunity  to  amend  the  hill  hy  inserting 
allegalions  aeeonnting  for  the  delay/'^'  hnt  when  a  bill 
shows  I<i(  lies  upon  its  face  and  fails  to  set  forth  any 
excuse  for  an  earlier  ])ros(M'ution  of  the  suit,  the  defense 
of  /«('// cs-  may  be  set  n\)  l>y  demurrer,  either  general  or 
special."" 

Tt  is  a  general  rule  that  a  party  who  has  been  gnilty 
of  laches,  shall  not  claim  the  aid  of  a  court  of  equity, 
unless  that  laches  can  be  imputed  to  the  party  claiming 
against  him.®' 

It  is  an  inherent  element  of  laches  that  the  parties 
sought  to  be  charged  therewith  have  knowledge  of  the 
facts  and  it  is  only  when  the  delay  is  accompanied  by 
some  other  element  rendering  it  inequitable  to  permit  the 
owner  to  assert  his  title  that  laches  will  be  held  to  bar  his 
I'ights  before  the  Statute  of  Limitations  has  run."* 

Mere  delay  in  asserting  title  to  land  short  of  the  statu- 
tory period  of  Ihnitation  is  not  a  bar  where  there  has 


03  .Hosier  v.  Norton.  S3  111.  519; 
Goodivin  v.  Bishop,  145  111.  421; 
Ass-n  V.  Eklund.  190  111.  257; 
Loan  Ass'n  v.  McKay,  217  111.  531. 

e*  Trustees  v.  Wright,  12  111. 
432;  y.eigler  v.  Hughes,  55  111. 
2SS;  O'Halloran  v.  Fitzgerald,  71 
111.  53;  Harris  v.  Cornell.  SO  111. 
C5;  Stoio  V.  Russell,  36  lU.  18; 
Hoherts  v.  Hughes,  81  111.  130; 
Darst  V.  Murphy,  119  111.  343; 
Dauson  V.  Tivkery,  150  111.  398; 
.Coryell  v.  Klehm,  157  111.  462; 
Erniis  V.  Wooduorth.  213  111.  404; 
Ogden  v.  Stevens,  241  111.  551; 
Spalding  v.  R.  Co.,  225  111.  585. 

«■•  Spalding  v.  Ry.  Co..  225  111. 
585. 

«<>  Kerfoot  v.  Billings.  IGO  III. 
563;     Coryell    v.    Klehm,    1.57     111. 


4C2;  City  v.  College.  158  111.  333; 
Ilett  V.  Collins,  103  111.  74;  Schnell 
V.  City,  232  111.  891;  Bayley  v. 
mchols,  263  111.  116;  Foss  v.  Gas- 
light Co.,  241  111.  238;  Evans  v. 
^yondworth.  213  111.  404;  Lloyd  v. 
Kirkuood.    112    111.    329. 

n7  Dickerman  v.  Burgess.  20  111. 
266;  Ballance  v.  Loomis,  22  111. 
84;  Smith  v.  Powell,  50  111.  21; 
Brink  v.  Steadman,  70  111.  241; 
Locke  V.  Caldwell.  91  111.  417; 
Maher  v.  Farwell,  97  111.  56; 
//owe  V.  Com..  119  111.  101;  Kyle 
V.  Wills.  166  111.  501;  Wilcoxon  v. 
Wilcoxon,  230  111.  93;  Verdun  v. 
Barr.  253  III.  120;  Blaul  v.  Dalton, 
264  111.  193. 

'•••'  Ry.  Co.  V.  Qarrett,  255  111.  420; 
Peahody  v.  Burri,  255  III.  592. 
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been  no  act  done  nor  any  change  of  relation  or  conditions 
which  make  it  inequitable  to  enforce  the  legal  right."" 

Laches  cannot  be  imputed  where  the  bill  alleges  that 
the  complainant  had  no  knowledge  of  the  facts  until 
shortly  before  tiling  the  bill,  if  there  are  no  circumstances 
alleged  in  the  bill  which  should  have  put  an  ordinary  per- 
son of  ordinary  prudence  upon  inquiry.  An  averment 
that  knowledge  of  the  facts  did  not  come  to  the  complain- 
ant until  a  certain  period  before  the  tiling  of  the  bill,  is 
traversable  and  sufficient  without  an  allegation  of  the 
facts  and  circumstances  tending  to  explain  why  the 
information  did  not  reach  complainant  at  an  earlier  ])e- 
riod.  Where  the  question  of  laches  is  involved,  if  there 
are  facts  which  would  put  a  person  of  ordinary  prudence 
upon  inquiry,  the  com]ilainant  will  be  chargeable  with 
such  knowledge  as  would  have  been  obtained  upon  such 
inquiry.'" 

Laches  will  not  be  im]"»uted  to  a  party  from  a  delay  to 
take  steps  to  undo  a  fraud,  until  after  knowledge  of  the 
fraud  has  been  acquired.'^ 

What  constitutes  laches  in  a  given  case  depends  upon 
the  discretion  of  the  court,  and  unless  such  discretion  has 
been  abused  it  will  not  be  interfered  with  by  a  court  of 
review.'^ 

Laches  may  be  used  as  a  defense  iiulei)en(1ently  of  the 
Statute  of  Limitations,  and  th(>  (juestion  whether  the  de- 
fense shall  be  sustained  depends  largely  \\\Hm  the  partic- 
ular circumstances  of  each  case.'* 

The  objection  of  laches  must  be  raised  in  the  court 
below,  or  it  will  be  held  to  have  been  waived." 

There  is  no  dilTerence,  in  the  applic.-ition  of  the  ecjui- 

T^  Evans  v.  WoofluortJi.  21.^  Ill, 
404. 

-1  Ry.  Co.  V.  Oarrctt.  2r)5  HI. 
420, 

■<  WaJkn-  V.  Drnison.  S6  111. 
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216  III.  197. 
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tal)lo  doctrine  of  laches,  whotlicr  it  is  interposed  against 
relief  sought  by  an  original  bill  or  by  a  cross-bill. ''' 

Neither  laches  nor  the  Statute  of  Limitations  is  ap- 
plicable to  a  suit  to  reform  the  description  in  a  deed 
where  tlie  complainant  has  at  all  times  been  in  undis- 
turbed poss(^ssioii.'" 

Laches  will  not  be  inipul(Ml  to  infants  during  the 
])eriod  of  the  disability.  It  will  apply  only  from  the  re- 
moval of  the  disability. "' 

As  a  general  rule,  subject  to  a  few  exceptions,  a  court 
of  chancery  follows  the  law  in  applying  the  statute  of 
limitations  to  cut  off  stale  demands;  and  where  there  are 
exceiitions,  a  sullicient  (H|uitable  excuse  should  be  alleged 
and  proved  to  account  for  the  delay.'* 

While  courts  of  equity  usually  follow  the  law  in  apply- 
ing the  statute  of  limitations,  and  especially  so  in  cases 
where  courts  of  law  and  e(|uity  have  concurrent  jurisdic- 
tion, but  where  the  jurisdiction  of  courts  of  equity  is 
exclusive,  it  is  not  bound  by  the  limitations  applicable  to 
actions  at  law  but  may  restrict  or  enlarge  them  accord- 
ing to  the  peculiar  circumstances  of  the  particular  case. 
While  the  limitations  fixed  by  the  statute  is  ordinarily 
followed  as  a  convenient  measure  for  determining  the 
length  of  time  that  ought  to  ojjcrate  as  a  bar,  it  is  not 
regarded  as  conclusive  oi-  binding.  Kelief  may  be  re- 
's Witcoxen  v.  Wilcoxen,  230  \U.  Ffrk.  91  lU.  187;  Gibhons  v.  Hoag. 
93.  95  111.  45;   Quayle  v.  Guild.  91  111. 

■!tWyth  V.  Bartholometc,  258  III.  378;  Bissell  v.  Lloyd,  100  III.  214; 
358.  Oakley  v.  Hurlburt.   100  111.   204; 

-TWalker  v.  Ray.  Ill  111.  315;  LeQuatte  v.  Drury.  101  111.  77; 
Ryder  v.  Emrich.  104  111.  470:  Miller  v.  Shaw.  103  lU.  278;  Mc- 
Lloyd  V.  Kirkuood.  112  111.  329;  Kean  v.  Vick,  108  111.  376;  Mc- 
Kerdy  v.  Millizen.  155   111.  636.  Donald  v.  Stow.  109  111.  45;   Whip- 

'''Rogers  v.  Simmons,  55  lU.  77;  pie  v.  Whipple.  109  111.  424;  Wal- 
Munn  V.  Burgess,  70  III.  604;  Igle-  ker  v.  Ray,  111  111.  315;  Lloyd  v. 
hart  V.  Gibson.  56  III.  81;  Hough  Kirkicood.  112  111.  329;  Bonney 
V.  Coughlan.  41  111.  130;  Fitch  v.  v.  Stoughton,  122  III.  536;  Horn  v. 
Willard,  73  111.  92;  Iglehart  v.  Ingraham.  125  111.  198;  Reynolds 
Vail.  73  III.  63;  Hedenberg  v.  v.  Sumner.  126  111.  58;  Gordon  v. 
Jones.  73  111.  149;  Walker  v.  Car-  .Johnson.  180  111.  18;  Compton  v. 
rington.  74  111.  440;  Williams  v.  ./ohnson.  240  111.  621;  Stouell  v. 
Rhodes,  81  111.  571;  Marshall  v.  Lynch,  269  111.  437. 
Perry,    90    111.    289;    Marshall    v. 
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fused  althougli  the  time  fixed  by  the  statutory  limitation 
has  not  expired  or  may  be  granted  although  the  time 
of  such  limitations  has  long  elapsed.^'*  In  some  cases  of 
purelj'  equitable  jurisdiction  time  may  never  be  a  bar. 

The  result  of  this  rule  of  analogy  is,  that  courts  of 
equit}',  in  cases  in  which  their  jurisdiction  is  exclusive, 
adopt  the  limitation  provided  by  statute  for  analogous 
remedies  at  law  as  fixing  the  period  beyond  which  any 
delay  requires  explanation  and  within  which  any  suit 
may  be  brought,  unless  it  affirmatively  appears  that  pecu- 
liar facts  exist  which  justify  the  application  of  some 
equitable  exception  to  tlie  ordinary  rules.  In  short,  it 
makes  the  statute  controlling  in  the  absence  of  proof  of 
special  circumstances  sliowing  that  its  strict  application 
would  work  injustice  and  wrong.**" 

Unreasonable  delay  has  been  held  to  bar  equitable  re- 
lief, even  against  a  trustee." 

Variance — Answer  and  proofs. — The  allegations  in  an 
answer  to  a  bill  in  chancery,  and  the  proofs,  must  agree, 
to  render  a  defense  available,*^  and  a  defendant  can  not 
avail  himself  of  any  matter  in  defense  which  is  not  stated 
in  his  answer,  even  though  it  should  appear  in  his  evi- 
dence.*^ 

Mode  of  answering. — An  answer  is  tlie  most  usual 
method  of  delVuding  a  bill  in  chancery,  and  it  may  be  put 
in  either  to  the  whole  bill,  or  to  such  })arts  of  it  as  are 
not  covered  by  demurrer  or  plea.  It  is  cai)alil('  of  em- 
bracing more  circTuiistanccs  than  a  plea,  and  for  this 
reason  may  be  used  with  nmch  greater  [propriety  in  cases 
where  the  defendant  is  not  anxious  to  prevent  a  discov- 
ery, although  the  plea  miglit  lie  a  comiilele  bar.  But 
where,  by  introducing  additional  circumstances,  he  has 
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»i  Lequatte  V.  Drury.  llll  111.  77;  Crunv  v.  Vronc,  ISO  111.  599;   Jexo- 
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a  .ixiKtil  opiioitunity  of  sliowiiii;-  liis  case  in  a  more  favor- 
able li^'ht,  the  answer  is  tlie  l)est  mode  of  defense."* 

An  answer  has  a  donhh'  pnrpose:  first,  tliat  of  answer- 
in.i^;  tlie  comphiinant's  ease  as  made  by  the  bill;  and 
second,  that  of  stating  to  the  court  tbe  nature  of  the  de- 
fense upon  whieli  tlie  def(>ndant  means  to  rely;  and  in 
this  respect  it  fnliills  the  ilnty  of  a  plea,  or  a  series  of 
pleas,  either  denying  facts  ujion  which  the  complainant's 
equity,  as  stated  in  the  bill,  arises,  or  by  confessing  such 
facts,  and  avoiding  them  by  the  inti'oduction  of  some  new 
matter,  from  which  contrary  inferences  may  be  drawn. 
The  conclusions  of  law  from  the  facts  stated  should  not 
be  stated.  The  facts  intended  to  be  relied  on  should  be 
clearly  and  succinctly  alleged;  and  the  inference  of  law 
from  them  should  be  left  to  the  court  after  argument. 
The  comijlainant  may  set  up  any  number  of  defenses  in 
his  answer,  as  a  consequence  of  the  same  state  of  facts, 
which  his  case  will  allow,  or  ingenious  counsel  can  sug- 
gest, but  the  defenses  must  be  consistent  with  each 
other. ^''^  If  they  are  inconsistent,  or  alternative,  they  are 
bad,  *"  and  the  result  will  be  to  de])rive  him  of  the  benefit 
of  either,  and  to  entitle  the  complainant  to  a  decree.*^ 

The  defendant  may,  in  his  answer,  rely  on  any  matter 
which  shows  that  the  complainant  is  not  entitled  to  the 
relief  he  claims  by  his  bill.  If  he  succeeds  in  establish- 
ing such  a  defense,  there  will  be  a  denial  of  the  relief 
sought,  and  a  dismissal  of  the  bill. 

By  the  general  practice  of  a  court  of  chancery,  there 
is  no  difference  between  a  cross  and  an  original  bill.  In 
both  there  must  be  parties  defendant  to  answer  it.  An 
answer  can  not  become  a  cross-bill  by  simply  asking  that 
it  be  so  treated.** 

In  proceedings  to  declare  and  enforce  mechanics'  liens 

84  1  Barb.  Ch.  Pr.  130.  Bailey,  6  Price,  504. 

«'■  Stone   V.   Moore,   26    111.    165;  st  2  Dan.   Ch.   Pr.  713. 

Craig  v.   People,  etc..   47   111.  487;  »^  Parke    v.    Brotcn,    12    Bradw. 

2    Anst.   397,   386;    McCle.    317;    2  291;  Purdy  v.  Henslee.  97  111.  389; 

Dan.  Ch.  Pr.  814,  816;   Scanlan  v.  Ballance    v.     Underhill.    3     Scam. 

Sionlan,  134   111.  630.  453;  Norman  v.  Hudleston,  64  111. 

sii  ./fsus     College     v.     Oibbs.     1  11. 
Younge    &    Coll.     160;     Leech    v. 
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under  the  statute,  it  is  not  necessary,  for  a  defendant 
who  claims  a  lien,  to  iile  a  formal  cross-bill  to  entitle  him 
to  relief.»» 

Affirmative  relief  not  allowed  on  answer. — No  affirma- 
tive relief  can  be  granted  to  a  defendant  on  an  answer 
alone.  To  obtain  such  relief  he  must  exhibit  his  cross- 
bill."* The  court  may,  however,  require  the  complainant 
to  do  equity  as  a  condition  to  relief,  without  a  cross-bill. *•! 
An  answer,  however,  may  be  made  a  cross-bill  by  the 
relator  stating  new  matter  entitling  complaiiumt  to  relief 
and  ending  with  an  ai)propriate  prayer  for  relief."^ 

Frame  of  an  answer. — An  answer  always  begins  with  its 
title,  specifying  of  which  of  the  defendants  it  is  the  an- 
swer, and  the  names  of  the  complainants  in  the  suits  in 
which  it  is  filed  as  an  answer."^  It  is  irregular,  and  may 
be  rejected,  if  it  is  not  properly  entitled,  and  does  not 
show  what  bill  it  purports  to  an.swer.''^ 

The  answer  of  joint  defendants  need  not  be  joint  and 
several.'-'" 

One  defendant  may  answer  by  adopting  the  answer  of 
his  co-defendant;-"''  and  in  a  bill  against  husband  and 
wife  a  joint  answer  should  be  put  in;  but  if  the  wife 
refuses  to  join,  the  husband  may  answer  separately."'^ 

The  answer  is  entitled,  "The  answer  of  C.  D.,  defend- 
ant, to  the  bill  of  complaint  of  A.  B.,  the  comjilainant.""* 
After  the  title  of  the  answer,  it  proceeds  to  reserve  to 

««  Tliirlman  v,   Carr,  75  111.  385.  111.  115;    Thirhnan  v.  Carr.  75  111 

0"  Tarlrton    v.     ViPtes,    1    Glim.  385;   Purdn  v.  Hrnslre.  97  111.  389. 

470;    Edirards    v.    Helm,    4    Scam.  fs  Coop.  Eq.  PI.  323;   Story's  Eq. 

143;  McConnell  v.  Hodsnn,  2  Gilm.  PI.   §   869. 

640;  Mason  v.  McGirr,  28  111.  322;  !><  Supprvisors   v.   H.   R.   Co..   21 
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Hanna    v.    Katekin,    43    111.    462;  ^^  Davis  v.  Davidson.  4  McLean, 

ritsworth     V.     Hlout.     49    111.     78;  13B;    Maslnsoii    v.    Craig,    5    Litt. 

Conwrll   V.  McCoiven.   53   111.   363;  39. 

Howett  V.  Selby.   54   111.  151;    Int.  oi^  Binnry's   Case,   2   Bland,  99. 

Bank    v.    Wilshirc.    108    111.    143;  m\    Paige    Ch.    R.    421;    [{obins 

Anderson   v.    Henderson,    124    111.  v.  Abraham,  1  Halst.  Ch.  N.  J.  16; 

1G4;     Ashmore    v.    Hawkins.     145  Id.  61. 

111.447.  "8  2    Dan.   Ch.    Pr.    2G6;    Story's 
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02  Blatchford   v.   Blanchard,    160 
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the  defendant  all  advantages  wliii'li  niiglit  be  taken  by 
exception  to  the  bill,  a  form  which  is  intended  to  prevent 
a  conclusion  that  tlio  defomlant,  liaving  suhniittcd  to  an- 
swer the  bill,  admits  ovoi'vthing,  wiiicli  by  Ids  answer  he 
does  not  expressly  controvert,  and  especially  such  mat- 
ters as  he  might  have  objected  to  by  demurrer  or  by 
plea."'-*  It  will  not,  however,  in  general,  have  that  eft'ect.^ 
The  substance  of  the  answer  then  follows,  in  which  the 
matters  of  the  bill,  with  the  intei'rogatories  founded 
thereon,  are  answered,  one  after  the  other,  together  with 
such  additional  matter  as  the  defendant  thinks  necessary 
to  bring  forward  in  his  defense,  either  for  tlie  purpose  of 
i[iudifying,  or  of  adding  to  the  case  made  by  the  bill,  or 
of  stating  a  new  case  on  his  own  behalf.^  This  is  fol- 
lowed by  a  general  denial  of  all  the  unlawful  comljina- 
tions  charged  in  the  bill,  and  of  all  otlier  matters  therein 
contained,  and  not  specially  traversed  or  admitted. 

To  so  much  of  the  bill  as  is  material  and  necessary  for 
the  defendant  to  answer,  he  must  reply  directly,  without 
evasion,  and  not  by  way  of  negative  pregnant.  He  must 
not  answer  the  charge  merely  literally,  but  he  must  con- 
fess or  traverse  the  substance  of  each  charge  positively 
and  with  certainty.  Particular  and  precise  charges  must 
be  answered  particularly  and  positively,  and  not  in  a 
general  manner,  even  though  the  general  answer  may 
amount  to  a  full  denial  of  the  charge.*  But  if  any  of  the 
particular  inquiries  in  the  bill  are  as  to  matters  which 
are  totally  immaterial  to  the  case,  the  defendant  need  not 
answer  them.^ 

If  the  charge  in  the  bill  embraces  several  particulars, 
the  answer  should  be  in  the  disjunctive,  denying  each  par- 
ticularly; or  admitting  some  and  denying  the  others  ac- 
cording to  fact.* 

»»Coop.  Eq.  PI.  323;   Story's  Eq.  ^  Woods  v.  Morrell,  1  Johns.  Ch. 
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Eq.    PI.    313-315;    Story's    Eq.    PI.  =  Doris  v.  Mopes,  2  Paige  Ch.  R. 

I   870.  105. 
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It  may  be  observed,  that  the  general  rule  that  nothing 
is  to  be  i)resnmed  in  favor  of  a  pleading,  is  applicable  to 
an  answer  in  chancery." 

Answer  under  oath. — By  section  21  of  the  chancery 
code,  it  is  provided  that 

"Every  answer  shall  be  verified  by  an  oath  or  affirmation,  except 
as  provided  in  the  foregoing  (20th)   section."' 

Where  the  bill  is  for  discovery  only  the  oath  or  affirm- 
ation can  not  be  waived.^ 

Where  the  oath  is  not  waived,  the  answer  is  evidence 
only  so  far  as  responsive  to  the  bill,  and  not  so  as  to 
matters  alleged  in  avoidance.* 

Where  the  complainant  requires  an  answer  under  oatli, 
sucli  answer  can  only  be  overcome  by  the  evidence  of  two 
witnesses  or  by  the  testimony  of  one  and  circumstances 
equal  to  that  of  another,"  or  the  complainant  may  jirove 
it  false  by  evidence  equal  to  that  of  one  witness,  and  in 
addition  thereto  by  a  preponderance  of  evidence  suffi- 
cient to  sustain  the  bill  if  the  oath  to  answer  had  been 
waived.^^ 

A  verified  answer  is  also  subject  to  impeachment  either 
by  its  own  improbability  or  the  inconsistent  conduct  or 
declaration  of  the  person  making  it.^^  Full  proof  is  re- 
quired to  overcome  two  sworn  answers.^-" 

a  Mahar  v.  O'Hara,  4  Gilm.  424.  Wilson,  32  111.  517;   Wightman  v. 

7  Rev.  Stat.  (1913)  166;  2  J  &  Hart,  37  111.  123;  Marple  v.  Scott. 
A.  An.  Stat.  745.  41   111.  50;    Wildcy  v.  Wehster,  42 

8  Moore  V.  Hunter,  1  Gilm.  317;  111.  108;  Blow  v.  Oage,  44  111.  208; 
Willis  V,  Henderson.  4  Scam.  14;  Russell  v.  Russell,  54  111.  250, 
Harris  V.  Reece,  5  Gi\m.  212;  Stet-  Fish  v.  Stuhbings,  65  111.  492; 
tauer  v.  Dwight,  54  111.  App.  194.  Htevenson  v.  Mathers.  C7  111.  123; 

"Cummins  v.   Cummins.   15   111.  M'alton    v.    Walton,    70    111.    142; 

33;  Gregg  v.  Renfrews,  24  111.  620;  Bragg  v.  Qeddes,  93   III.  39;   Ben- 

Buntain  v.  Wood,  ^  111.  504;   Cas-  nett     v.     Walker,     100     111.     525; 

sell  v.   Ross,  33   111.  244;    O'Brian  Cissna   v.    Walters.    100    111.    623; 

V.  Fry.  82  111.  274.  Hurd  v.   Ascherman.   117   111.   501; 

T-^  Swift   V.    School   Trustees.    11  Salslmry    v.    Ware,    183    111.    505; 

111.  493;  Stouffer  v.  Maehin.  16  111.  Bank  v.  Lyon.  185  111.  343. 

553;    Phelps  v.   White.  18   111.   41;  i^  Mey  v.  Gulliman,  105  111.  272; 

Panlon  v.   Tefft,  22   111.  366;   Mor-  Deimel    v.    Brown,    136    111.    586; 

rison  v.  Stewart,  24  111.  24;  Myers  Fish  v.  Fish.  235  111.  396;   Catlett 

V.    Kinzie,    26    111.    36;     Trout    v.  v.  Daugheriy,  114  111.  468. 

Emmons,  29  III.  433;  Presehhaker,  i^  Fish  v.  Fish,  235  111.  396. 

V.  Feaman,  32  III.  375;   Dttnlap  v.  12  «  IV j/ntoop   v.    Cowing,   21   111. 
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The  rule  that  a  sworn  answer  must  be  overcome  by 
evidence  equal  to  the  testimony  of  two  witnesses,  does 
not  apply  to  an  answer  made  upon  information  and  be- 
lief." It  is  only  when  a  defendant  states  facts  within  Ids 
knowledge  that  his  answer  has  to  l)e  overcome  by  evi- 
dence equivalent  to  the  testimony  of  two  witnesses. '^ 
New  matter  s<'t  out  in  a  sworn  answer  and  not  resi)onsive 
to  the  allegations  of  the  lull,  is  not  evidence,  and  to  avail 
as  a  defense,  inust  be  iiroved.''"* 

A  sworn  answer,  although  it  is  waived  in  the  bill,  may 
i)e  used  as  an  aflSdavit  in  support  of  a  motion  for  a  dis- 
solution of  an  injunction.*" 

Where  there  are  two  defendants  to  a  bill,  re(juiring 
sworn  answers,  and  each  answers,  and  also  testifies  as  to 
his  own  conduct  and  declarations,  alone,  and  the  proof 
shows  that  only  one  is  a  party  in  interest,  neither  the 
answer  nor  the  testimony  of  the  one  will  strengthen  or 
aid  the  answer  or  evidence  of  the  other,  and  the  testi- 
mony of  two  witnesses,  or  what  is  equivalent  thereto, 
will  overcome  the  answer.^'' 

But  where  a  party  or  witness  makes  a  general  state- 
ment, which,  from  its  very  nature,  must  consist  in  a  large 
degree  of  mere  matter  of  opinion,  and  in  the  same  con- 
nection makes  a  specific  statement  of  fact  relating  to  the 
same  subject  wd}ich  is  inconsistent  with  the  general  state- 
ment, the  latter  must  be  considered  as  modified  and  con- 
trolled by  the  subsequent  specific  statement.'^ 

Waiver  of  oath. — Section  20  of  the  chancery  code  pro- 
vides that 

"When  a  bill,  supplemental  bill,  bill  of  review,  or  revivor,  or  cross- 
bill, shall  be  filed  in  the  court  of  chancery,  other  than  for  discovery 
only,  the  complainant  may  waive  the  necessity  of  the  answer  being 
made  on  the  oath  of  the  defendant,  defendants  or  any  of  them;   and, 

570;  Hecrcn  v.  Kitson,  2S  111.  App.  Atkinson   v.   Foster,   134    111.   472; 

259;   Taintrr  v.  Keys,  4S  111.  332.  Deimal  v.  Brown.  136  111.   586. 

i3Wj/moop    V.    Cowing,    21    111.  '"  Atkinsoti    v.    Foster,    134    III. 

570;  Hecrcn  v.  Kitson,  28  111.  App.  472;  Harding  v.  Hawkins,  141  111. 

259.  .572. 

i*  Cunningham   v.   Ferry.   74   111.  ^t  Hurd    v.    Asrhcrman,    117    III. 

426.  ."iHl. 

i^  Fryrear  v.  Lawrence,  o  Gilni.  '^  Cissna    v.     Walters,     100     III. 

325;  Hilt  v.  Ormsbee,  14  111.  233;  624;   Bragg  v.  Geddes,  93  111.  39. 
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in  such  case,  the  answer  may  be  made  without  oath,  and  shall  have  no 
other  or  greater  force  as  evidence  than  the  bill."i9 

Wlien  an  oath  is  waived,  and  the  defendant  files  a 
sworn  answer,  it  will  have  no  force  as  evidence,  bat  will 
only  be  considered  as  a  pleading;^"  and  it  is  improper 
jiraetice  for  a  solicitor  to  \n\t  in  an  answer  under  oath 
when  the  same  has  been  waived. ^^ 

If  the  complainant  waives  an  answer  nnder  oath,  under 
this  section  of  the  statute,  he  must  waive  it  to  the  whole 
bill.  And  after  the  defendant  has  answered  the  original 
bill  under  oath,  the  complainant  can  not  avoid  the  effect 
of  such  answer  by  filing  an  amended  bill  waiving  the 
oath.  The  answer  under  oath  to  the  original  bill  would 
still  be  evidence  on  the  hearing  of  the  cause  so  far  as  re- 
sponsive to  the  bill.^^ 

Where  an  answer  is  not  under  oath  it  is  a  new  pleading 
serving  only  to  make  up  an  issue;--'  but  the  complainant 
may  avail  himself  of  an  admission  or  allegation  therein 
to  make  out  his  case.-* 

The  answer  of  one  defendant  can  not  be  read  in  evi- 
dence against  another,  except  in  particular  cases,  as  where 
such  defendants  are  partners,  or  where  one  has  acted  as 
the  agent  of  the  other  in  any  transaction  to  which  the 
answer  may  relate,  and  the  agency  or  partnershiji,  at  the 
time  of  filing  the  answer,  still  exists.-^ 

The  answer  of  a  deceased  ancestor  may  be  read  in  evi- 
dence against  the  heirs  or  devisees,  where  they  claim 


inRev.  Stat.   (1913)   166;   1  .T.  &  ^'i  Chambers    v.    Rowc.     36     111. 

A.  An.  Stat.  744.  171;   Willfnborg  v.  Murphy.  36  111. 

mWallwork    v.    Derby.    40     111.  344;    Walhoork   v.    Drrbij.   40    111. 

527;   Jones  v.  Neely.  72   111.   449;  527;    Hopkins  v.   Granger.   52   111. 

Gordon  v.  Reynolds.  114   111.   119;  504;    Willis  v.  Henderson.   114   111. 

Hoffman  v.  fiehroyer,  143  111.  598;  531. 
Koebrl   v.   Doyle.   256   111.   610.  '^^  Smith   v.   (lark.   4    Paipe.   Ch. 

21  Willenborn  v.  Murphy.  36   III.  R.   368;    Bank  v.   Geary.   5   Peters, 
344;     Wallwork    v.    Derby.    40    III.  99;    1    Clark's   Ch.    R.    63;    Story's 
527;    Moore    v.    Hunter.    1    Gilm.  Kq.   PI.   875,   and  cases  cited:    At- 
317;    Hoplcins  v.   Qranger,   52    111.  kinson  v.  Steel  Co.,  138  111.  187. 
504.  -■"■  Rust     V.    Mansefield,     25     III. 

22  Wj//dcr  V.  Crane,   53   111.  490;  336;    Peiisnnau   v.   Ptilliam,   47   111 
Jefferson  v.  Kennard,  11   111.   246.  ■'iS. 
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under  him  in  an  action  brought  for  the  same  subject- 
matter.-* 

Admissions  in  answer. — WIu>ro  a  fact  is  alloj^ed  in  the 
l)ill  and  aihnitt('(l  liy  the  answer,  tlie  admission  is  con- 
ohisive,  and  evidence  to  estalilish  it  is  wholly  unneces- 
sary,-'' and  evidence  to  dispute  it  will  not  be  considered.** 
And  this  is  true  wliether  the  aiisw(>r  making:  the  admis- 
sion is  sworn  to  or  not.-" 

An  admission  of  law,  made  by  the  defendant  in  his  an- 
swer, which  was  not  intended  to  deceive  and  which  did 
not  deceive  or  ])r(\ju(lice  tlie  coinjihiinant  or  have  any  in- 
fluence upon  the  action  of  tlu;  court,  is  not  binding  and 
may  be  stricken  ont.^" 

Parties  cannot,  by  their  admissions  of  law  arising  out 
of  an  undisputed  state  of  facts,  bind  the  court  to  adopt 
their  view,  although  if  an  admission  is  made  through 
fraud,  or  if  it  has  induced  the  opposite  party  to  take  a 
position  he  would  not  otherwise  have  assumed,  the  party 
making  the  admission  may  be  estopped  to  repudiate  it.^^ 

If  an  admission  has  been  made  in  an  answer  improvi- 
deiitly  and  by  mistake,  the  court  will  relieve  the  party 
making  it  from  its  effect,  by  an  order  directing  so  much 
of  the  answer  as  contains  the  admission  to  be  treated  as 
no  i)art  of  the  record,  but,  liefore  such  an  order  will  be 
made,  the  court  must  be  satisfied  by  affidavit  that  the  ad- 
mission was  made  under  a  misapprehension  or  by  mis- 
take. Courts  exercise  liberal  discretion  in  relieving  from 
the  effect  of  admissions,  answers  not  under  oath,  which 
are  mere  pleadings  and  are  frequently  signed  by  counsel; 
but  where  an  answer  is  under  oath  great  caution  is  ob- 
served. If  the  relief  sought  is  from  an  admission  of  law 
it  maybe  sufficient  to  show  that  the  defendant  was  errone- 
ously advised  by  his  solicitor  in  that  regard;  but  when 
the  relief  sought  is  from  an  admission  of  fact  it  should 
be  shown  that  the  answer  was  drawn  with  care  and  atten- 

2«  Rust  V.  Mansfield,  25  Ul.  336.  ^^  Lough  ridge    v.    Ins.    Co.,    ISO 

:- Gruenhcrg    v.    Smith.    5S    lU.  111.    2G7. 

App.   2S1.  3"  I>co!)lr  V.  Ry.  Co.,  244  111.  Ififi. 

=».Wcidcr  V.  Clark.  27  111.  251;  si  people  v.  Ry.  Co.,  244  111.  166. 
Dcimal  v.   Brown,   136    Ul.    586. 
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tion,  stating  upon  infonnation  and  belief  such  facts  as 
were  not  within  the  defendant's  own  knowledge.  No 
court  ought  to  relieve  a  party  from  the  consequences  of 
a  reckless  misstatement  under  oath.  It  should  also  be 
shown  that  the  fact  misstated  was  not  one  within  the  de- 
fendant's own  knowledge,  and  that  he  was  erroneously 
informed  in  regard  to  it,  and  made  oath  to  the  answer, 
honestly  believing  such  erroneous  information. ^- 

Where  a  defendant  has  by  a  mistake  or  misapprehen- 
sion of  the  facts,  or  of  his  rights,  made  an  admission  in 
his  answer  inconsistent  with  the  truth,  he  may  file  a  sup- 
])lemental  answer  under  which  he  may  prove  that  the 
fact  was  contrary  to  the  admission. ^^ 

When  taken  as  true. — When  a  cause  is  submitted  for 
hearing  upon  bill  and  answer,  the  answer  is  to  be  taken 
as  true.^* 

Matters  not  denied. — Where  a  material  averment  in  a 
bill  is  neither  admitted  nor  denied  liy  the  answer  it  must 
be  supported  by  proof. ^^  Corporate  capacity  to  sue,  if 
not  denied  by  the  answer,  is  an  exception.'"* 

An  answer  should  either  deny  the  facts  alleged,  or  show 
some  new  matter  hx  way  of  avoidance.^^ 

Answer  by  corporation,  etc. — Section  22  of  the  chan- 
cery code  [ii-(>vi(lcs  that 

"When  a  corporation,  other  than  a  municipal  corporation,  is  defend- 
ant to  a  bill  or  petition  praying  discovery  of  any  paper  or  matter  al- 
leged to  be  in  the  custody  or  within  the  knowledge  of  any  officer  or 
agent  of  the  defendant,  it  shall  not  be  necessary,  for  the  purpose  of 

^^Maher    v.    Bull,    39    111.    531;  Stacy  v.  Raiulnll.  17  111.  467;  Wil- 

Iligffins    v.     Curtiss,    82    111.    2S;  son  v.  Kinney,  14  111.  27;   Morgan 

Fielding    v.    Fitzgerald.     130    III.  v.  Herrick,  21   III.  481;   Nelson  v. 

437;    Snydam  v.  Truesdale,  (i  Mc-  Pinegar.    30    111.    473;     Trenchard 

Lean,  459;   Coquilland  v.  Snydam,  v.    AVarner,    18    111.    142;    Olos     v. 

8  Blackf.  24.  Randolph.  133  111.   197;    Wilson  v. 

^3  Hughes   v.    liloomer.    9    Paigo  Augur,    176    111.    567;    Davis   Mfg. 

Ch.    R.    209;    Bowan    v.    Gross.    4  Co.  v.  Oil  Co.,  188  III.  295;  Olos  v. 

.Johns.  Ch.  R.  375;  Carey  v.  J'Jctor,  Kemp,  192  111.  72;   Martin  v.  Col- 

7  Geo.  99.  lison.  266  111.  172. 

'i*  Derby    v.    Gage,    3S    111.     27;  sn  Fisrher  v.  Steifel.  179  111.  ,j9; 

Fordyce  v.    Shriver,   115   111.   530;  Enos  v.  <-lir.<siiiul.  SS  III.  590. 
Roach  V.  aios,   ISl   III.  440.  ^^  Tierce    v.    McClelhni.     93    III. 

s-' DcWolf  V.  hung,  2  Gilni.  U79;  245. 


Till:  Defense  to  a  Suit.  159 

procuring  such  discovery,  to  make  sucli  officer  or  agent  a  defendant. 
but  tlie  answer  toudiing  the  paper  or  matter  concerning  which  dis- 
covery is  sought,  shall  be  under  the  oath  of  such  officer  or  agent  the 
same  as  if  he  had  been  made  defendant :  Provided,  no  corporation 
shall  be  required  to  procure  such  answer  under  the  oath  of  any  per- 
son not  under  its  control  at  the  time  when  the  bill  is  filed. "ss 

Answer  of  infants,  etc.,  by  guardian  ad  litem. — It  is 
))r(>vido(l  in  section  (!  of  llio  cliniHHn-y  code  that 

"In  any  cause  in  equity  it  shall  be  lawful  for  the  court  in  which  the 
cause  is  pending  to  appoint  a  guardian,  ad  litem,  to  any  infant  or  in- 
sane defendant  in  such  cause,  and  to  compel  the  ijerson  so  appointed 
to  act.  By  such  appointment,  such  person  shall  not  be  rendered  liable 
to  pay  costs  of  suit;  and  he  shall,  moreover,  be  allowed  a  reasonable 
sum  for  his  charges  as  such  guardian,  to  be  fixed  by  the  court,  and 
taxed  in  the  bill  of  costs."3!> 

The  forogoinc:  ]n-ovisioii  requiring  tlie  ajipointmont  of 
a  guardian  ad  litem  for  any  insane  defendant  is  not  mad(> 
jurisdictional  and  can  have  no  application  where  a  con- 
servator has  been  appointed,  and  is  acting,  or  where  the 
complainant  has  no  knowledge  of  the  insanity.*" 

A  guardian  ad  litem  must  be  appointed  liy  the  court  be- 
fore any  steps  are  taken  in  which  infants  or  insane  persons 
are  entitled  to  be  heard.  It  is  ei-ror  not  to  appoint  a 
guardian  ad  litem-.'^^ 

Adversary  counsel  is  not  the  proper  person  to  name  a 
guardian  ad  litem  to  defend  minor  defendants.  The  court 
should  name  the  guardian  on  its  own  motion  without  in- 
terference of  the  complainant.*-  AVhere  the  interests  of 
the  minor  and  those  of  his  next  friend  are  hostile,  a 
guardian  ad  litem  should  be  appointed.*^ 

The  record  should  affirmatively  show  that  a  guardian 
ad  litem  was  appointed  to  appear  and  answer  for  infant 
parties,  otherwise  the  judgment  or  decree  will  be  re- 
ver.sed  on  error  or  appeal.** 

38  Rev.    Stat.    (1913)    166;    J.   &  Hall   v.   Davis,   44    111.    494;    Fiet- 

A.  An.  Stat.  746;    see  Larrison  v.  sam  v.  Kropp,  6  Bradw.  144;   Mc- 

R.    R.    Co..    77    111.    11;    Pyott    v.  Daniel    v.     Correll.    19     111.    226; 

Pyott.  90  111.   App.   210.  Roodhouse  v.   Roodhouse,   132   111. 

30  Rev.    Stat.    (1913)    164;    1    J.  360;   Ames  v.  Ames,  151  111.  280; 

&  A.  An.  Stat.  729.  Phillips  v.  PhiUips,   185  111.  629. 

*o  Moloney    v.    Dewey,    127    111.  ^^  Rhoads  v.  lihoads.  43  111.  239. 

395.  i^Ames  v.  Ames,  151  III.  280. 

*' Cost    V.     Rose,     17     111.     276;  "Ames   v.   Ames,    151    id.    280; 

Rhoads    V.    Rhoads,    43    111.    239;  Phillips   v.   Phillips,    185   id.    629; 
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While  such  appoinment  should  be  by  formal  order,  yet 
the  absence  of  such  order  is  not  fatal  if  tlie  fact  of  the 
appointment  ajipears  by  recitals  or  reference  in  the  rec- 
ord.*^ 

In  suits  in  chancery  respecting  the  person  or  iiroi)erty 
of  an  infant  the  latter  is  treated  as  the  waixl  of  the  court 
and  under  its  special  cognizance  and  protection.'*" 

The  court,  on  its  own  motion,  will  )jrotect  the  rights  of 
infants  where  they  are  manifestly  entitled  to  some  relief, 
although  their  guai'dian  ad  litem  may  neglect  to  claim 
it  in  their  behalf.^" 

There  is  no  statute  or  rule  of  law  which  requires  that 
a  person  ajjpointed  as  guardian  ad  litem  shall  be  a  so- 
lieitor.'"* 

It  is  the  duty  of  the  court  to  protect  the  rights  of  minor 
defendants,  not  only  by  a  proper  guardian  ad  litem  not 
having  an  adverse  interest,  but  also  by  counsel  distinct 
from  those  representing  adverse  and  hostile  interests.*^ 

Appointments  of  such  guardians  merely,  without  ser- 
vice, is  not  due  course  of  law  under  the  constitution  of 
1870.^°  Minor  defendants  must  be  named  in  the  bill  and 
served  with  process;  or,  if  non-residents,  notified  by  \)\\h- 
lication,  in  ord(>r  tliat  they  may  be  parties,''^  and  be 
bound  by  a  decree. ■"'- 

A  guardian  can  not  admit  service,"^  nor  enter  the  ap- 
pearance of  minors"'*  by  stipulation  of  counsel.®"     Nor 

Binns    v.    LaForge.    191    id.    598;  54  III.  316;  see  Hcmmrr  v.  Wolfer. 

White  V.   Kilmartiti.   205   id.    525;  124    111.    435;    Bonncll   v.   Holt.    89 

Thurston  v.  Tubhs.  250  111.  540.  III.  71;   Trevor  v.  Colgate,  181  111. 

*^  Crane  v.  Utafford.  217  III.   21.  129;     Fischer    v.    Fischer.    54    III. 

40  WUliams  v.   Williams,  204  111.  231;  Campbell  v.  Campbell.  63  111. 

44;     Thomas    v.    Thomas,    250    111.  502. 

354.  ^■'■^  Fischer     v.     Fischer,     54     111. 

*■!  Mason    v.    Tniitt,   257   III.    18;  231;   Campbell  v.  Campbell,  63  111. 

Stark  V.  lirown,   101   111.  395.  502. 

<»  Maloncy    v.    Dency,    127    111.  "»  Clark  v.  Thompson,  47  111.  25. 

395.  '^■'  Hickenbolham    v.    Blackledge, 

iii  Phillips    V.    Phillips,    185    111.  54    111.    316;     Chambers    v.    .Jones, 

G29.  72  111.  275;   Dickison  v.  Dicki.^on, 

'0  Campbell   v.   Campbell,   63   111.  124  111.  483. 

462.  '■'^  McDermaid  v.  h'lissiil,  41   111. 

''iMcDermaid  v.   Russell.  41  111.  489. 
489;  Hickenbolham  v.  Blackledge, 
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ean  tlio  goiieral  apiiearanco  of  a  ward  be  entered  by  bis 
general  guardian.''"  Nor  can  tlie  attorney's  entry  of 
apjiearanee  for  minor  heirs  in  a  chancery  suit  give  juris- 
diction. Tlie  service  on  minor  dd'cndants  must  strictly 
conform  to  the  statute.''' 

A  guardian  ad  Ufcni  should  make  himself  fully  ac- 
quainted witli  the  condition  of  the  case,  and  ascertain  tlie 
I'ights  and  interests  of  Die  infant  defendants;  and  if  the 
circumstances  and  infant's  interests  recpiiiv  it,  he  should 
make  a  vigorous  defense.''"'* 

lie  is  not  required  to  mak(>  an  unwarranted  defense, 
but  should  use  the  care  and  judgment  of  a  reasonably 
l)rudent  man.  He  should  submit  questions  that  may 
arise  to  the  decision  of  the  court  and  act  under  its  direc- 
tion.f's 

Nothing  can  lie  admitted  by  the  infant  nor  his  guardian 
ud  litem  for  liini;  but  every  allegation  in  the  bill  must  be 
strictly  proved,  so  far  as  the  infant  is  concerned.®" 

The  guardi.in  ad  litem  can  not  admit  the  allegation  of 
the  bill,  n(n'  dispense  with  strict  jiroof,"!  nor  waive  any 
of  the  infant's  rights  or  objections  to  evidence;*"'^  nor 
make  any  admissions  which  will  bind  the  infant.  Every- 
thing must  be  proved  against  the  infant."* 

Lack  of  notice  to  the  guardian  of  the  taking  of  deposi- 
tions against  the  minor  is  not  waived  by  the  absence  of 
objections  by  the  guardian  at  the  hearing."* 

Under  the  general  answer  tiled  by  a  guardian  ad  litem, 
the  plea  of  the  statute  of  limitations,  and  all  other  de- 

^<iOreenman   v.   Harvey.   53    111.  <■"  Hitt  v.   Ormsbee,   12   III.   166; 

386;  Dkkison  v.  Dickison.  124  111.  Tiittlc    v.     Oarrett.     16     111.     354; 

483.  Lloyd  v.  Malone.  23  111.  43;   Red- 

^f  Fischer    v.     Fischer.     54     III.  dick   v.    State   Bank,   27   111.    148; 

231.  Mastcrson  v.   Wiswold,  18  III.  48; 

58  j/cCZay  V.  A'orns.  4  Gilm.  370;  Tibbs  v.   Allen,   27   111.   119;    Hess 

Sconce    v.    Whitney,    12    111.    130;  v.  Voss.  52  lU.  474. 

Cost  V.  Rose,  17  111.  27S;   Peak  v.  <'^  Chaffin  v.  Kimball,  23  111.  30. 

Pricer,  21  lU.  16i;  Stunz  V.  St unz.  '■■^  Cartwright    v.    Wise,    14    111. 

131   111.  210;   Baker  v.  Baker,  202  417. 

111.  595.  asMcClay     v.     Norris,     4     Gilm. 

5»  .SJwnz  V.   Stum.  131   111.   210;  370;   Cochran  v.  McDoicell,  15   111. 

Ames  V.  Ames,  151  111.  280;   Stark  10. 

V.   Brown,  101   111.   395;    Baker  v.  «*  Turner  v.  Jenfciws.  79  111.  228; 

Baker,    202    111.    595.  Boycr  v.  Boyer,  89   111.  447. 
11 
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fenses  which  could  be  legally  availed  of  under  any  an- 
swer, are  to  be  considered  interposed  on  behalf  of  the 
minors. "^ 

A  failure  of  a  guardian  ad  litem  to  answer  does  not  de- 
prive the  court  of  jurisdiction.^® 

A  regular  guardian  may  take  an  api^eal  in  behalf  of  his 
ward  when  the  interests  of  the  latter  require  it."^ 

AMiore  minor  defendants  are  pro^ierly  in  court  and  rep- 
resented by  a  guai'dian  ad  litem  it  is  not  necessary  that 
they  be  again  brought  into  court  by  a  new  summons  xipon 
the  filing  of  a  sup]ilemental  bill.''" 

It  is  error  to  dismiss  a  bill  to  contest  a  will  without 
appointing  a  guardian  ad  lite))i  for  minor  defendants  who 
were  defaulted  and  whose  interests  lay  with  the  com- 
plainants."" 

Xo.  S2.     Order  appointing  guardian  ad  litem. 
(Caption,  etc.,  as  in  Ko.  22.  ante.) 

This  cause  coming  on  to  be  heard  upon  the  bill  of  complaint  herein. 
and  it  appearing  to  the  court  that  the  defendant  C.  D.  is  an  infant  of 

the  age  of  years   (or  an  insane  person),  and  that  a  summons  to 

appear  and  answer  said  bill  has  been  duly  served  upon  the  said  C.  D. 
by  delivering  a  copy  thereof  to  said  defendant,  as  provided  by  law, 
more  than  ten  days  prior  to  the  first  day  of  the  present  term  of  this 

court,  it  is  ordered  that  ,  an  attorney  of  this  court,  be,  and  he  is 

hereby,  appointed  guardian  ad  litetn  for  said  infant  (or  insane)  de- 
fendant. 

Fees  of  guardian  ad  litem. — As  we  have  seen,  section  C> 
of  the  cliani'cry  code  pioviih'S  Ihat  the  guai'dian  ad  litem 
shall  be  allowed  a  reasonable  sum  for  his  ciiarges  as  such 
gnardian,  to  be  fixed  by  the  court,  and  faxed  in  the  l)ill 
of  costs."  ^ 

By  the  statute  of  1845  it  was  provided  thai  the  costs 
and  exi)enses  of  a  guardian  ad  litem  should  be  paid  by 
the  party  upon  whose  motion  he  was  apioointed,'-  but 
since  the  amendment  of  said  section  6,  it  has  been  held 
that  a  c()m)ihiiiiaiit  who  procures  the  appointment  of  the 

fi^' stark  V.  liroirn.  Uil   111.  'AKk  525. 

aaOoud)/  v.  Hall.   ?.(',   111.   313.  Ji  Rev.    Stat.    (191S)    164;    .T.    & 

os«a/  V.  Sill.  IS.'   111.  534.  A.  An.   Stat.  729;    Wilson   v.  Clay- 

B»  Paelcard  v.  Hani:.  2G1   111.  450.  hurgli.   215   111.   50C. 

70  White   v.    Kilmurtin,    205    111.  '•-'  Smith  v.  Smith,  69  111.  308. 
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i>:nanliaii  is  not  compelled  to  jiay  as  costs  siicli  guardian's 
I'ecs  and  other  cxi)onses."" 

The  Circuit  Court  has  no  power  to  tax  against  an  un- 
successful party  tlie  fee  of  a  suardiau  od  lifrni  for  ser- 
vices rendered  by  him  in  behalf  of  minor  defendants  in 
the  Supreme  Court.^* 

Minor  defendants  to  a  suit  involving-  a  trust  fund,  in 
which  they  are  interested  as  owners  of  the  body  of  the 
estate,  are  entitled  to  the  protection  of  a  guardian  (I'l 
lifcni  and  to  have  him  paid  out  of  the  funds  in  the  hands 
of  the  trustees.'^ 

FORMS  OF  ANSWER. 
Miscellaneous  forms  of  commencements  and  conclusions  of  answers. 

I.     THE  TITLES. 

No.  S.t.     Title  of  ansuyer  hy  one  defendant. 
The  answer  of  C.  D.,  the  defendant,  to  the  biU  of  complaint  of  A.  B., 
the  complainant. 

A'o.  S'l.     Title  of  a  joint  and  several  answer. 
The  joint  and  several  answer  of  C.  D.  and  E.  F.,  the  defendants,  to 
the  bill  of  complaint  of  A.  B.,  the  complainant. 

No.  S3.     Title  of  the  answer  of  one  of  several  defendants. 
The  answer  of  C.  D.,  one  of  the  defendants  to  the  bill  of  complaint 
of  A.  B.,  the  complainant. 

No.  86.     Title  of  answer  to  amended  hill. 
The  answer  of  C.  D.,  the  defendant,  to  the  amended  bill  of  complaint 
of  A.  B.,  the  complainant. 

No.  87.    Title  of  answer  where  exceptions  have  heen  taken  to  a  former 
answer,  and  the  Mil  has  also  teen  amended. 
The  further  answer  of  C.  D.,  one  of  the  defendants  to  the  original 
bill,  and  his  answer  to  the  amended  bill  of  complaint  of  A.  B.,  the  com- 
plainant. 

No.  88.     Title  of  answer  to  a  sviiplemental  hill. 
The  answer  of  C.  D.,  the  defendant,  to  the  supplemental  bill  of  com- 
plaint of  A.  B.,  the  complainant. 

13  Hiitrhinson  v.  Hittrhmson,  152  t*  Fultciler  v.  Welch,  92  111.  App. 

III.   347;    .see  also   Wilbur  v.    Wil-  443. 

bur.   138   111.  446;   Ames  v.  Ames,  t- Binns    v.    LaForge,    191     111. 

151  111.  280.  598. 
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A'o.  SO.     Title  of  amended  answer. 
The  amended  answer  ot  C.  D.,  the  defendant,  to  the  bill  of  complaint 
of  A.  B.,  the  complainant. 

No.   00.     Title,   of  answer   B,v   infants    by   their   guardian   ad    item. 

The  answer  of  C.  D.,  an  infant  under  the  age  of  twenty-one  years,  by 
B.  F.,  his  guardian  ad  litem,  to  the  bill  of  complaint  of  A.  B.,  the  com- 
plainant. 

II.     THE   COMMENCEMENT. 

No.  01.     Introduction  to  an  answer  of  one  defendant. 

This  defendant,  now  and  at  all  times  hereafter,  saving  to  himself  all 
manner  of  benefit  and  advantage  of  exception  which  can  or  may  be  had 
or  taken  to  the  many  errors,  uncertainties  and  other  imperfections  in 
the  said  bill  contained,  for  answer  thereunto,  or  to  so  much  and  such 
parts  thereof  as  this  defendant  is  advised  it  is  or  are  material  or  neces- 
sary for  him  to  make  answer  unto,  answering,  says,  etc. 

Or  thus: 

This  defendant  reserving  to  himself  all  right  of  exception  to  the  said 
bill  of  complaint,  for  answer  thereto,  says,  etc. 

No.    0.2.     Inlroduetion    to    ansn-er    of    several    defendants. 

These  defendants,  now  and  at  all  times  hereafter,  saving  and  reserv- 
ing to  themselves,  and  each  of  them,  all  benefit  and  advantage  ot  ex- 
ception or  otherwise,  that  can  or  may  be  had  or  taken  to  the  many 
errors,  uncertainties  and  other  Imperfections  in  the  said  bill  contained, 
for  answer  thereto,  or  to  so  much  thereof  as  these  defendants  are 
advised  is  or  are  material  or  necessary  for  them,  or  any  of  them,  to 
make  answer  unto,  they,  these  defendants,  severally  answering,  say, 
etc. 

Or  ttius: 

These  defendants,  reserving  to  themselves  all  right  of  e.\ception  to 
the  said  bill  of  comiilaint,  for  answer  thereto,  say,  etc. 

III.  COMMON  FORMS  IN  FRAMING  ANSWERS. 

No.  0.3.     Where  defendant  admits  a  statement. 
And  this  defendant   further   answering,   says   that   he   has   been   in- 
formed and  believes  it  to  be  true,  that,  etc. 

Or, 
This  defendant  admits  that,  etc. 
No.  O'l.    Whi're  a  defendant  admits  a.  stati'ment  of  a  icritten  in.'ilninient. 
And  this  delendant  further  says,  that  he  has  been  informed,  and  be- 
lieves it  to  be  true,  that,  etc.;   but  for  greater  certainty  therein,  craves 
leave  to  refer  to  said,  etc.,  when  (he  same  shall  be  produced. 

No.  0.'>.  Where  a  defendant  believes  a  statement  may  be  true,  but 
Qualifier  his  admi.ssion  of  it,  not  knowinfi  the  same  of  his  own 
knowledge. 

And  this  defendant  further  says  he  has  never  heard  or  been  in- 
fornuui,  save  by  the  ronii)lainant's  said  bill,  whether,  etc.,  but  this  de- 
fendant believes  that,  etc.,  as  in  the  said  hill  is  alleged. 
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Xo.  96.  Where  a  defendant  is  enlireUj  ignorant  with  regard  to  the 
statement  in  the  Mil. 
And  this  defendant,  further  answering,  says,  it  may  be  true,  for 
anything  this  defendant  knows  to  the  contrary,  that,  etc.,  but  this  de- 
fendant is  an  utter  stranger  to  all  and  every  such  matters,  and  can  not 
form  any  belief  concerning  the  same. 

Ao.  .''7.     Where  one  of  two  defendants,  of  his  own  knowledge,  knows 
the  statement  in  the  bill  to  be  true,  and  the  other  defendant  does 
not  know  the  same,  but  believes  the  answer  of  his  co-defendant. 
And   this   defendant,   C.   D.,   further   severally   answering,   says   this 

defendant,  E.  F.,  believes  it  to  be  true,  that.  etc. 

A'o.  OS.     Where  one  of  tico  defendants  denies  the  allegations  in  the  bill, 
and  the  other  defendant  believes  such  denial  to  be  true. 
And  this  defendant,  C.  D.,  further  severally  answering,  says,  he  de- 
nies, and  this  defendant,  E.  F.,  believes  such  denial  to  be  true,  that,  etc. 

Xo.  09.  Where  several  defendants  join,  and  arc  all  ignorant  of  the  alle- 
gations in  the  bill. 
And  these  defendants  further  severally  say  that  they,  or  any  or  either 
of  them,  to  the  knowledge  or  belief  of  the  others  or  other  of  them,  do 
not  know,  and  have  never  been  informed,  save  by  the  complainant's 
bill,  and  can  not  set  forth  as  to  their  belief  or  otherwise,  whether,  etc. 

No.  100.     General  frame  of  an  answer. 

In   the  Court. 

Term,  19—. 

C.  D.     ^ 

ats.        L     In  Chancery. 

A.  B.     J 

The  answer  of  C.  D.,  defendant,  to  the  bill  of  complaint  of  A.  B.,  com- 
plainant. 

This  defendant,  now  and  all  times  hereafter,  saving  and  reserving 
unto  himself  all  benefit  and  advantage  of  exception  which  can  or  may 
be  had  or  taken  to  the  many  errors,  uncertainties  and  other  imperfec- 
tions in  the  said  bill  contained,  for  answer  thereunto,  or  to  so  much 
and  such  parts  thereof  as  this  defendant  is  advised  it  is  or  are  material 
or  necessary  for  him  to  make  answer  unto,  (*)  answering,  says,  etc. 
This  defendant  admits,  etc. 

This  defendant,  further  answering,  denies,  etc..  (and  so  on  through 
the  whole  bill,  admit  or  deny  every  material  allegation,  and  set  up  any 
matter  in  defense  or  avoidance,  as  the  nature  of  the  laae  may  require, 
avd  eonelude  as  follows:) 

And  this  defendant  denies  all  and  all  manner  of  unlawful  combina- 
tion and  confederacy,  wherewith  he  is  by  the  said  bill  charged,  without 
this,  that  there  is  any  other  matter,  cause  or  thing  in  the  complain- 
ant's said  bill  of  complaint  contained,  material  or  necessary  for  this 
defendant  to  make  answer  unto  and  not  herein  and  hereby  well  and 
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sufficiently  answered,  confessed,  traversed  and  avoided  or  denied,  is 
true  to  the  knowledge  or  belief  of  this  defendant;  all  which  matters 
and  things  this  defendant  is  ready  and  willing  to  aver,  maintain  and 
prove,  as  this  honorable  court  shall  direct;  and  prays  to  be  hence  dis- 
missed with  his  reasonable  costs  and  charges  in  this  behalf  most 
wrongfully  sustained. 
,  Sol,  for  Defendant.  C.  D. 

If  the  answer  is  required  to  be  niuler  oath,  the  follow- 
ing affidavit  should  be  attached : 

No.  101.    Affidavit  to  answer. 
State  of  Illinois,    "|^ 

County  of ,      J 

On  this  day  of ,  19 — ,  before  me  personally  appeared  C.  D., 

and  made  oath  that  he  has  read  {or  heard  read)  the  above  answer,  sub- 
scribed by  him,  and  knows  the  contents  thereof,  and  that  the  same  is 
true,  of  his  own  knowledge,  except  as  to  matters  which  are  therein 
stated  to  be  on  his  information  and  belief,  and  as  to  those  matters,  he 
believes  them  to  be  true. 

Clerk  of  the Court. 

No.  102.     SJiort  form  of  answer. 

In  the Court. 

Term,  19—. 

C.  D.     ^ 

ats.        Lin  Chancery. 

A.  B.     J 

The  answer  of  C.  D.,  defendant,  to  the  bill  of  complaint  of  A.  B.,  com- 
plainant. 

This  defendant,  reserving  to  himself  all  right  of  oxce))tions  to  the 
said  bill  of  complaint,  for  answer  thereto,  says,  etc.  (Proceed  with  the 
several  averments  according  to  the  case,  admitting  or  denying  every 
material  allegation  in  the  stating  part  of  the  bill,  and  set  up  atiy  mat- 
ter in  defense  or  avoidance  as  the  nature  of  the  case  may  require;  and 
conclude  as  follows:) 

And  this  defendant  further  answering,  denies  that  the  complainant 
is  entitled  to  the  relief,  or  any  part  thereof,  in  the  said  bill  of  com- 
plaint dennuuled,  and  prays  the  same  advantage  of  this  answer  as  if 
ho  had  i)leadpd  or  demurred  to  the  said  bill  of  complaint;  and  prays  to 
bo  dismissed  with  his  reasonable  costs  and  charges  in  this  lielialf  most 
wrongfully   sustained. 

,  Sol  for  Defendant.  C.  D. 

(Add  affidavit,  if  required,  ns  in  lust  fiinii.) 

No.  103.     Answer  of   infants   In/   titeir  guardian   ad   litem. 
(Title  as  in  No.  100,  ante.) 

The  answer  of  E.  D.  and  C.  D.,  inlanls.  under  the  age  of years, 

by  E.  K,  their  guardian  ad  litem,  to  I  lie  liill  of  complaint,  of  A.  B.,  the 
( oiii|il:iiiiant. 
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These  defendants  answering   by   thoir   guardian   ad   litem,   say    that 

they  are  infants,  this  defendant  E.  D.,  of   the  age  of  years,   or 

thereabout,  and  this  defendant  C.  D.,  of  tlie  age  of years,  or  there- 
about, and  they  therefore  submit  their  rights  and  interests  in  the 
matter  in  question  in  this  cause,  to  the  tender  consideration  and  pro- 
tection of  this  honorable  court,  and  pray  strict  proof  of  the  matters 
alleged  in  said  bill  of  ( oraplaint. 

E.  D. 

C.  D. 

By  E.  F.,  their  guardian  ad  litem. 

Statute  of  frauds. — A  contract  in  violation  of  the  Stat- 
ute of  Frauds  may  bo  enforced  as  made,  unless  the  de- 
fendant raises  the  defense  of  tlia  statute  by  demurrer, 
l)lea  or  answer."" 

A'o.  10 'i.     Statement  in  answer,  claiming  the  hrnefit  of  the  statute  of 

frauds. 

And  this  defendant  says,  that  by   the  statute  of  ,  it  Is  among 

other  things  provided,  that  no  action  shall  be  brought  whereby  to 
charge  any  person  upon  any  contract  of  any  lands,  tenements  and  here- 
ditaments, or  any  interest  in  or  concerning  them,  unless  the  agreement 
upon  which  such  action  should  be  brought,  or  some  memorandum  or 
note  in  writing  shall  be  signed,  by  the  said  party  to  be  charged  there- 
with, or  some  other  person  by  him  lawfully  authorized  (give  the  lan- 
guage of  the  statute) ;  and  this  defendant  insists  upon  the  said  statute, 
and  claims  the  same  benefit  as  it  he  had  pleaded  the  same. 

In  pleading  the  statute  of  frauds  an  express  reference 
to  the  statute  by  its  title  or  otherwise  is  not  necessary. 
But  sufficient  facts  .should  be  stated  to  show  that  the 
defendant  seeks  the  protection  of  the  statute  and  the  plea 
or  answer  setting  up  the  statute  should  expressly  aver 
that  the  contract  is  not  in  writing  or  else  it  will  be  pre- 
sumed to  be  so.'^^ 

The  statute  of  frauds  requires  that  a  contract  for  the 
sale  of  land,  or  some  note  or  memorandum  thereof,  shall 
be  in  writing,  and  while  no  particular  form  is  necessary, 
yet  the  writing  or  writings  must  contain  everything  neces- 
sary to  show  the  contract  between  the  parties,  so  that 

^oKoenig  v.  Dohm,  209  111.  468;  ^<y  Cohen   v.    Friedman.    259    111. 

Clayton    v.    Lemen,    233    111.    43.5;  416. 

Domeracki  v.  Janekoicski,  255  111.  77  Wright    v.    liaftree,    181     111. 

575;    McClure   v.    Otrich.    118    111.  iGi;  Koenig  v.  Dohm,  209  111  iQS: 

320;    Beard    v.    Converse.    84    111.  Markham  v.   Katzenstein,   209   111. 

512;  Esmay  v.  Gorton,  1S2  111.  483.  607. 
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there  is  no  necessity  for  parol  proof  of  any  of  the  terms 
or  conditions  of  the  sale  or  the  intention  of  the  parties^** 
For  observations  npon  this  defense  see  "When  demurrer 
willlie,"  nnie  IX  109. 

Adequate  remedy  at  law. 

No.  105.  Conclusion  oj  an  answer  insisting  that  the  complainant  has 
an  adequate  remedy  at  law. 
And  this  defendant  submits  to  this  honorable  court  that  all  and  every 
the  matters  in  the  complainant's  bill  mentioned  and  complained  of,  are 
matters  which  may  be  tried  and  determined  at  law,  and  with  respect 
to  which  the  complainant  is  not  entitled  to  any  relief  from  a  court 
of  equity;  and  this  defendant  asks  that  he  shall  have  the  same  benefit 
of  this  defense  as  if  he  had  demurred  to  the  complainant's  bill;  and 
this  defendant  denies,  etc. 

When  to  be  filed. — In  Illinois  the  defendant,  when  jjrop- 
erly  summoned,  served  witli  a  copy  of  the  bill  or  petition, 
or  notified  as  required  by  the  practice  act,  is  held  to  ex- 
cept, demur,  plead  or  answer  on  the  return  day  of  the 
summons,  or  if  the  summons  is  not  served  ten  days  before 
the  first  day  of  the  term  at  which  it  is  returnable,  by  the 
first  day  of  the  next  term,  or  in  case  of  service  by  copy 
of  the  bill,  or  by  notice,  at  the  expiration  of  the  time  re- 
quired to  be  given,  or  within  such  further  time  as  may 
be  granted  bj"  the  court,  or  in  default  thereof,  the  bill 
may  be  taken  as  confessed.'''* 

If  the  defendant  shall  appear  at  the  next  term  and 
offer  to  file  his  answer  to  the  bill,  the  court  may  permit 
him  to  do  so,  upon  his  showing  sufficient  cause,  and  paying 
the  costs  of  the  preceding  terms;  in  such  case  the  decree 
shall  be  vacated,  and  the  cause  nuiy  be  proceeded  with  as 
in  other  cases.*" 

AVhen  the  defendant  has  obtained  an  extension  of  time 
in  which  to  answer,  if  a  cci'tani  day  in  term  is  fixed,  lie 
may  demur,  plead  or  answer.  But  it  may  be  doubtful 
wlu'ther  he  could  IWo  a  demurrer  or  ])lca  if  he  obtained  an 
extension  of  time  expii'ing  in  vacation.''^ 

Answer  to  amended  bill. — In  answering  an  amended 
bill,  the  defendant,  if  he  lias  answered  tlie  original  hill, 

TnHarlcnhovcr  v.  Vdcn,  242  111.  so/;,. 

434.  *"  Kilgour   v.    Crawford,    51    111. 

'0  Rev.  Stat.   (IDi:!)   icr*;    1  J.  &  249;  Dxum  v.  Keegin,  3  Scam.  29^; 

A.  An.  Stat.  733.  Morgan  v.  Corlics,  81  111.  72. 
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should  jiiiswcr  only  those  matters  wliicli  have  Im'cu  iiitro- 
(juceil  !)>■  tlio  araendnionts.*'-  In  i'act  the  answer  to  an 
amended  liill  constitutes,  toii'etlier  with  the  answer  to  the 
original  bill,  but  one  I'eeord,  as  much  as  if  it  had  been 
engrossed  on  the  same  paper,*^  in  the  same  manner  that 
an  ori,ii:inal  and  an  amended  bill  are  considered  as  the 
same  record.  Upon  this  i)rincii)le  it  is,  that  it  has  been 
held  that  it  is  impertinent  to  i-ejieat,  in  the  answer  to  the 
anuMided  liill,  what  appears  u\)ou  the  answer  to  the  origi- 
nal bill,  unless  by  the  repetition  the  defense  is  mate- 
rially varied.*^  Where  the  amendments  are  not  noted 
upon  the  amended  bill,  the  defendant  should  ascertain 
where  the  amendments  are  and  answer  them  only.^^ 

Amendment  of  answer. — Permission  to  a  defendant  to 
amend  his  answer  is  a  matter  in  the  discretion  of  the 
court,  and  will  generally  be  allowed  in  the  promotion  of 
justice,  and  when  injury  can  not  result  to  the  complain- 
ant, and  in  cases  where  injury  might  result  unless  time  is 
given  to  the  opposite  party  to  meet  the  change  in  the  case 
{)roduced  by  the  amendment,  the  court  will  refuse  leave  to 
amend,  or  give  to  the  other  party  a  reasonable  time  to 
meet  the  amendment.'^"  Generally,  amendments  will  be 
allowed  in  chancery  pleadings  at  the  discretion  of  the 
court.*'  When  it  is  made  on  a  material  point,  the  motion 
should  be  based  upon  an  affidavit  of  the  facts,  which  make 
it  necessary.**  An  amendment  may  be  granted  for  the 
purpose  of  correcting  a  mistake  or  error  in  a  matter  of 
fact,  or  in  the  statement  of  a  fact;*®  or  in  making  an  ad- 
mission of  assets;^"  or  a  mistake  in  the  title  of  the  an- 


szHinde's   Ch.   Pr.    22;    1    Barb.  Co.  v.  Zelle.  172  111.  407. 

Ch.  Pr.  159.  s'  McArtec    v.    Engart.     13     III. 

6.1  Mitf.  Eq.  PI.  257;   Hildyard  v.  242;    Liggon   v.   Umith.    4    Hen.    £ 

Creasy,    3    Atk.    303;    Iron   Co.    v.  Munf.  477;   Hewitt  v.  Dement,  57 

Campiell,  2  Paige  Ch.  R.  159.  III.   102. 

8«  Smitfc  V.  Seor/e,  14  Ves.  415.  »» Liggon    v.    l?mith,    4    Hen.    & 

85  iron  Co.  V.  Campbell,  2  Paige  Munf.  477;   1  Barb.  Ch.  Pr.  164. 

Ch.  R.  1.59;   1  Barb.  Ch.  Pr.  159.  <^^  Alpha  v.  Payman,  1  Dirk.  R. 

"nWylder  v.   Crane,   53   111.  490;  33;    Berney    v.    Chambers,    Bump. 

Haskell  V.  Brown,  65  111.  29;  Rob-  248;  1  Barb.  Ch.  Pr.  164. 

erts    V.    Stigleman.    78    111.    120;  ^o Dagley  v.  Crump,  1  Dick.  35. 
Booth  V.  Wiley,  102  111.  84;  Grocer 
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swer.^^  So  it  will  be  allowed  where  new  matter  has  come 
to  the  knowledge  of  the  defendant,  since  the  answer  was 
put  in;**-  or  in  case  of  surprise,  as  where  an  addition  has 
been  made  to  the  draft  of  the  answer,  after  the  defend- 
ant has  perused  it."^  It  will  be  allowed  where  a  defense 
is  defectively  set  forth  in  order  to  give  the  party  tlie  ben- 
efit of  the  defense  which  ho  intended  to  i)resent.  But  he 
will  not  be  permitted  to  put  in  a  new  or  additional  plea  or 
answer.*** 
See  also  chapter  IX  post,  entitled  "Amendments." 


SECTION  VII. 
DISCLAIMER. 

Nature  of. — A  disclaimer  is  a  renunciation  by  the  de- 
fendant of  all  interest  or  claim  to  the  subject  of  demand 
made  by  the  complainant  in  his  bill.  It  can  not  be  used, 
however,  for  the  purpose  of  depriving  the  complainant  of 
his  right  to  a  full  answer,  where  it  is  evident  that,  not- 
withstanding the  disclaimer,  the  defendant  ought  to  be 
retained  as  a  party  to  the  suit.  A  mere  witness  may  avoid 
answering  by  a  disclaimer;  but  it  is  othei'wise  with  an 
agent  charged  l)y  the  bill  with  a  personal  fraud,  for  the 
law  does  not  permit  a  man  to  disclaim  a  liability."^ 

A  disclaimer  is  distinct  in  substance  from  an  answer, 
although  sometimes  confounded  witli  it.""  l')ut  it  can  sel- 
dom be  put  in  without  an  answer;  for  if  a  defendant  has 
been  made  a  party  by  mistake,  having  bad  an  interest, 
with  which  he  may  have  parted,  the  plaintiff  may  require 
an  answer  sufficient  to  ascertain  whether  tliat  is  a  fact 
or  not;  and  if,  in  truth,  it  is  so,  an  answer  seems  neces- 


1)1  Amb.  62;  1  Wad.  269;  1  Yes.  &  Wend.  hi?,. 

B.  186.  ni  Barton's    Suit    in    Eq.    04;    2 

^2  Patterson  v.   Slaughter,   Amb.  Dan.    Ch.    Pr.    232;    Mitf.    Eq.    PI. 

292;    Wells   v.    Wood,    10    Vca.    R.  l.').*!;    Story's   Eq.    PI.    §   83S;    Wel 

401;  Alpha  v.  Paywan.  1  Dick.  UIJ.  ford's  Eq.   PI.   2.")4. 

^^  Chute   V.    Lady   Darre,    1   Eq.  «'^  Muunsay  v.  liuniham,  1  Hare 

(^a.  Ab.  29;  1  Barb.  Ch.  Pr.  164.  R.  15. 

i"  Beach     v.     Fulton     Bank,     3 
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sary  to  onalilo  tli(>  coiiiiilaiiiant  to  make  the  proper  party, 
instead  oi"  llic  (lel'ciulant  (lisclaiiniii.y."'' 

A  mere  disclaimei-  is  scareely  to  he  deemed  sufficient  or 
proper,  except  wlicrc  tlie  l)ill  simplj'  alleges  that  the  de- 
fendant claims  an  interest  in  the  property  in  dispute, 
witiiont  more;  for  under  such  circumstances,  if  he  lias  no 
interest,  that  is  a  sufficient  answer  to  the  allegation;''* 
and  he  need  not  answer  further."" 

As  a  defendant  may  disclaim  and  answer,  so  he  may 
demur  to  one  part  of  the  bill,  plead  to  another,  answer  to 
a  third,  and  disclaim  to  a  fourth;  hut  all  these  defenses 
nnist  clearly  refer  to  separate  and  distinct  parts  of  the 
l)ill.> 

A  defendant  can  not,  by  a  disclaimer,  dei^rive  the  com- 
plainant of  requiring  a  full  answer  from  him,  unless  it  is 
evident  that  the  defendant  ought  not,  after  such  dis- 
claimer, to  be  retained  as  a  i)arty  to  the  suit.- 

Disclaimer  of  interest  in  affiant  will  prevent  his  answer 
from  having  any  weight  as  evidence.'' 

If  the  defendant  disclaims,  and  it  appears  that  the  bill 
was  exhibited  for  vexation  only,  the  court  will  dismiss  the 
liili  with  costs  against  the  complainant.''  A  disclaimer 
must  be  full  and  explicit  in  all  respects,  and  be  accompa- 
nied by  an  answer  denying  the  facts  deemed  necessary 
to  be  denied;  it  can  not  b(>  made  by  way  of  demurrer.^ 
If  it  is  accompanied  by  an  insufficient  answer,  the  com- 
plainant shoidd  except  to  the  answer.® 

Effect  of. — AVhere  a  jierson,  not  made  a  party  to  a  bill, 
on  the  hearing,  enters  his  appearance,  and  disclaims  all 
interest  in  the  subject-matter,  he  will  be  bound  by  if 

»T  Ellsirorth   v.  Curtis.   10   Paige  9  Sim.  R.  102;  Ellsworth  v.  Curtis, 

Ch.  R.  10.5;   Story's  Eq.  PI.  §  838.  10  Paige  Ch.  R.  10.5. 

of^Qrahavi  v.  Coapc,  9  Sim.  102;  ^  Deimal  v.  Brown,  136  111.  586. 

S.  C.  3  Mylne  &  Craig,  638.  <  Coop.  Eq.  PI.  310^311;   Story's 

»»  Spofford  V.   Manning,  2  Edw.  Eq.  PI.  §  842. 

Ch.  R.   3.",8.  5  Worthington  v.   Lee,   2   Bland, 

iCoop.    Eq.    PI.    309.    310;    Mitf.  678. 

Eq.    PI.   319,   320;    Story's   Eq.   PI.  e  Ellsuorth   v.   Curtis.   10    Paige 

§  436,  437,  839.  Ch.    R.    105. 

iQlassington     v.     Thwaites,     2  i  Marsh  v.  Oreen,  79  111.  385. 
Russ.  R.  458-462 ;  Graham  v.  Coape, 
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No.   lOti.     Disclaimer. 
{Title  of  cause.) 

The  disclaimer  of  C.  D.,  one  of  the  defendants,  to  the  bill  of  com- 
plaint of  A.  B.,  the  complainant. 

This  defendant,  saving  and  reserving  to  himself,  now  and  at  all  times 
hereafter,  all  manner  of  advantage  and  benefit  of  exceptions  and  other- 
wise that  can  or  may  be  had  and  taken  to  the  many  .iintruths,  uncer- 
tainties and  imperfections  in  the  said  bill  of  complaint  contained, 
for  answer  thereunto,  or  unto  so  much,  or  such  part  thereof  as 
is  material  for  this  defendant  to  make  answer  unto,  he  answers, 
and  says,  that  he  fully  and  absolutely  disclaims  all  manner  of  right, 

title  and  interest  whatsoever,  in  and  to  the  legacy  of  dollars  in 

said  bill  of  complaint  mentioned,  and  all  other  the  estate  and  effects  ot 
the  said  Thomas  Atkins,  deceased,  in  the  said  bill  named,  and  in  and 
to  every  part  thereof;  and  this  defendant  denies  all  and  all  manner 
of  unlawful  combination  and  confederacy  unjustly  charged  against 
him  in  and  by  the  said  bill  of  complaint,  without  this  that  any  other 
matter  or  thing  in  said  bill  contained,  material  or  necessary  for  this 
defendant  to  make  answer  unto,  and  not  herein  well  and  sufficiently 
answered  unto,  confessed  or  avoided,  traversed  or  denied,  is  true;  all 
of  which  matters  and  things  this  defendant  is  ready  to  aver,  maintain 
and  prove,  as  this  honorable  court  shall  direct,  and  prays  to  be  hence 
dismissed,  with  reasonable  costs  and  charges,  in  this  behalf  most 
wrongfully  sustained. 

(Add  affidavit  Xo.   101,  ante.) 

No.  lOT.     Answer  and  disclaimer. 
{Commence  as  in  No.  100.  ante,  to  the  *.)     Answering,  says,  that  he, 
this  defendant,  on  behalf  of  E.  F.,  one  of  the  other  defendants  in  the 

said   bill   named,   did  about   years   ago,   contract   and   agree   with 

G.  H.  for  the  purchase  of  the  lands  and  tenements,  etc..  now  in  ques- 
tion, and  in  possession  of  L.  M.,  in  the  said  bill  also  named,  and  an- 
other defendant  thereto,  which  said  lands  and  tenements,  etc.,  at  that 

time  were,  and  for  above years  before  had  been  in  the  possession 

of  the  said  G.  H.  and  J.  K.,  in  the  said  bill  also  named,  or  one  of  them, 
and  for  the  purchase  whereof  this  defendant,  on  behalf  of  the  said 
defendant,  E.  F.,  agreed  to  give,  and  accordingly  did  give  and  pay  to 

the  said  G.  H.,  the  sum  of  dollars;"  and  in  consideration  thereof 

the  said  G.  H.,  and  N.,  his  wife,  by  deed  bearing  date  on,  etc.,  duly 
conveyed  the  said  lands  and  tenements,  etc.,  to  the  said  E.  F.,  who 
thereupon  and  under  and  by  virtue  of  such  conveyance  as  this  de- 
fendant has  heard  and  believes,  entered  on  and  became  seized  of  the 
said  lands  and  tenements,  etc.,  and  continued  so  seized  thereof  without 
any   entry   or   claim   made  by   the   complainant,   or   any   other   person 

or  persons,  until  ,  in  the  year ,  when  the  said  B.  F.,  as  this 

defendant  has  heard  and  believes  by  good  and  sufficient  conveyance  In 

the   law,   and   in   consiiieration  of  the  sum   of dollars,   bona  fide 

paid,  sold  and  conveyed  the  said  lands  and  tenements,  etc.,  to  the  said 
defenduut,   L.  M.,  and   his  heirs,   who  thereupon  entered   thereon,  and 
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was  and  yet  is  seized  and  possessed  of  tlie  same;  and  this  defendant 
further  answering,  says,  he  does  not  know,  nor  can  he  set  forth,  as  to 
his  belief  or  otherwise,  whether  R.  S.,  in  the  said  bill  named,  was. 
ever  seized  of  the  said  premises,  or  any  part  thereof;  and  this  de- 
fendant, further  answering,  says  he  has  been  advised  and  believes 
that  the  said  G.  H.,  and  N.,  his  wife,  had  good  right  and  title  to  sell 
and  convey  the  said  premises  so  purchased  by  this  defendant  on  behalf 
of  the  said  E.  V..  as  aforesaid;  and  this  defendant  further  answering 
says,  he  denies  that  he  ever  had  any  notice  of  any  right  or  title,  the 
complainant,  or  any  other  person,  save  as  aforesaid,  had  or  might,  or 
could  claim,  of.  in  or  to  the  said  lands  and  tenements,  etc.,  or  any 
part  thereof;  and  this  defendant  says,  that  he  never  had  or  claimed,  or 
pretended  to  have,  nor  has  he  now,  nor  does  he  claim  or  pretend  to 
have  any  right,  title,  or  interest  of,  in  or  to  the  said  premises,  or  any 
part  thereof;  and  this  defendant  disclaims  all  right  and  title  of,  in  and 
to  the  same,  and  every  part  thereof. 
{Conclude  as  in  Xo.  J 00,  ante.) 

Paying  money  into  court. — "Where  it  is  alleged  in  the 
l)ill  and  tuhiiitlcd  in  tlic  answer  that  there  is  a  certain 
sum  of  money  in  the  defendant's  hands,  and  due  from 
him,  the  court  may  order  that  such  money  be  paid  into 
court. 

No.  108.    Order  to  pay  money  into  court.) 
{Caption,  and  title  of  cause  as  in  No.  2:1,  ante.) 

On  reading  and  filing  the  bill  and  answer  in  this  cause,  and  on  mo- 
tion  of  Mr.   ,   solicitor  for  the   complainant,   and   on   hearing   Mr. 

,  solicitor  for  the  defendant,   in   opiiosition   to   said   motion,   it   is 

ordered,  that  the  defendant  C.  D.  do,  within  days  from  the  date  of 

this  order,  pay  into  the  hands  of  the  clerk  of  this  court,  in  trust  in 

this  cause,  the  sum  of  dollars,  admitted   by   the  answer  of   the 

defendant  to  be  due  from  him;  and  that  when  such  money  is  paid  in, 

it  be  deposited  by  said  clerk,  in  trust,  in  the Bank  of ,  to  the 

credit  of  this  cause,  there  to  remain  until  the  further  order  of  this 
court. 
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EXCEPTIONS  TO  ANSWER. 

Section  1.     Nature   Of. 

2.  Exceptions  for  Insufficiency. 

3.  Exceptions  for  Scandal  and  Impertinence. 

SECTION  I. 
NATURE  OF. 

Under  tlio  chancery  practice,  if  an  answer  is  defective 
it  must  bo  excepted  to ;  a  demurrer  is  not  allowable.^ 

Exceptions  to  an  answer  are  in  the  nature  of  a  special 
demurrer,^  and  are  of  two  kinds — insufficiency,  and  for 
scandal  and  impertinence.  The  former  lies  where  the 
answer  does  not  sufficiently  respond  to  the  allegations  and 
charges  in  the  bill;  and  the  latter,  where  the  answer  con- 
tains scandalous  or  impertinent  matter. 

If  an  answer  is  objectionable,  exceptions  should  be 
taken  to  it;  if  this  is  not  done,  the  case  should  be  set 
down  for  hearing.  If  it  is  obnoxious  to  exceptions,  a  fur- 
ther answer  will  be  required ;  and,  if  not  filed  within  the 
time  directed,  the  hill  may  be  taken  as  confessed  as  a 
matter  of  course,  if  the  portion  of  the  answer  not  ex- 
cepted to  presents  no  material  issue  and  the  defendant 
makes  no  further  answer.-''  If  a  furtlier  answer  is  filed, 
and  shall  likewise  be  adjudged  insufficient,  the  defendant 
will  1)0  roquirod  to  file  a  supiilcmentnl  answer,  and  pay 
tlie  costs  attendant  thereon;  if  that  shall  be  adjudged  in- 
sufficient, the  defendant  may  be  jiroceeded  against  for  a 

i  stone    V.    Moore.    2G    111.    165;  s  Yates  v.  Ins.  Co..  207  111.  512; 

Broun  v.   Mtp.   Co..   110   III.   235;  Bauerle    v.    lA)ng.    165     111.    340; 

Smith  V.  McDoicen.  14S  111.  51.  Work  v.   Hall.   7i)   111.   196;    Craig 

^  story  V.  Livingston,  13  Pet.  U.  v.  Pcoph;  47  111.  4S7. 
S.  R.  359. 
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foiiloinpt,  and  tlic  like  procccdiii.ns  Itc  had  tlioiTon,  to  oii- 
I'orcc  tlie  order  oi'  tlio  court,  as  in  other  cases  of  con- 
tempt.'' 

SECTION  II. 
EXCEPTIONS  FOR   INSUFFICIENCY. 

In  what  cases  they  lie. — r-']xcei)tioiis  for  insufficiency 
will  onl.v  be  allowed  whei'e  some  material  allei^ation, 
eluirge  or  interrogatory  in  the  bill  is  not  fully  answered,"' 
or  where  the  answer  sets  up  (juestions  of  law.'' 

Exceptions  will  lie  to  an  answer  setting  u])  a  justiiica- 
tion  of  the  acts  complained  of,  but  not  showing  by  virtue 
of  what  right,  title  or  authority,  the  ilefendant  j^erformed 
the  aets.^ 

p]x{'e))tions  for  insuflicicncy  may  be  liled  after  excep- 
tions for  impertinence.** 

How  taken. — Excejjtions  to  an  answer  must  state 
rerhaf'uii  the  inten-ogatories  not  answered,  or  the  charges 
in  the  bill  to  which  the  answer  was  addressed,  and  the 
terms  of  the  answer.^  They  must  be  founded  on  some  al- 
legation, charge  or  interrogatory  in  the  bill,  and  must  set 
forth  the  particular  points  wherein  the  answer  is  defect- 
ive, with  a  prayer  that  the  defendant  be  required  to  put  in 
a  full  and  perfect  answer  to  these  points,^"  otherwise,  the 
exce))tions  may  be  stricken  from  the  files,  on  motion,  or 
the  objection  may  be  taken  when  they  are  noticed  for  ar- 
gument.'* 

In  preparing  exceptions,  care  should  be  taken  that  all 
the  points  of  insufficency  are  embodied  in  the  exceptions ; 

*  i<tonr    V.    Moorr.    26    III.    165;  602. 

Supervisors   v.   R.   R.   Co..   21   lU.  « Hodgson  v.  Buttrrfleld.  2  Sim, 

338;    Brown  v.   Mtg.   Co.,   110   lU.  &  Stu.  R.  236;  Mix  v.  Piople.  116 

23.5.  111.  265;  Jackson  v.  Kraft,  1S6  111. 

5  Stafford  v.  Brown,  i   Paige  Ch.  623. 

R.  88.  1"  Bvloid  v.  Miller,  4   Paige  CIi. 

« Stone    V.    Moore,    26    111.    165;  R.  473;   McKeen  v.   Field,  4  Edw. 

Craifi  V.  People,  47  111.  487.  Ch.   R.   379;    West  v.   Williams,   1 

7  Craig  v.  People,  47  111.  487.  Md.   Ch.   Decis.   358. 

8  Patriotic    Bank     v.     Bank     of  n  Baker   v.   Kingsland,   3    Edw. 
Washington,    5    Cranch    C.    C.    R.  Ch.  138. 
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for,  by  the  general  rule  of  practice,  a  complainant  is  not 
allowed  to  add  to  or  alter  exceptions  after  they  are  filed; 
but  this  rule  bends  to  circumstances;  upon  a  clear  mis- 
take accounted  for,  and  on  special  application,  leave  may 
be  given  to  amend  excei)tions.^- 

When  there  are  two  or  more  defendants,  who  put  in 
separate  and  distinct  answers,  separate  exceptions  must 
l)e  filed  to  each  answer  ;i"  and  when  exceptions  were  taken 
to  the  joint  answer  of  two  defendants,  and  one  of  them 
died,  the  exceptions  were  referred  as  to  the  answer  of  the 
surviving  defendant  only." 

An  exception  will  not  be  allowed,  if,  by  striking  out  the 
portion  objected  to,  other  i^arts  of  the  answer  would  be 
]-endered  unmeaning.'^ 

If  the  whole  answer  to  a  compound  interrogatory, 
taken  together,  is  a  substantial  reply  to  the  whole  inter- 
rogatory, though  each  separate  question  therein  may  not 
be  separately  answered,  the  answer  will  be  held  suffi- 
cient.^" 

If  the  bill  requires  the  defendant  to  view  exhibits  be- 
fore putting  in  his  answer,  and  lie  neglects  to  do  so,  the 
correct  practice  is  to  except  to  his  answer  on  that 
ground.'^ 

As  we  have  seen,  the  statute  of  Illinois  requires  the 
defendant  to  answer  fully  all  the  allegations  and  interrog- 
atories of  the  complainant,  whether  an  answer  on  oath  is 
waived  or  not,  except  such  as  are  not  required  to  be  an- 
swered, by  reason  of  exception,  plea,  or  demurrer  thereto 
allowed.^* 

It  was  formerly  held  that  exceptions  would  not  lie  to 
an  answer  to  which  the  oath  of  the  defendant  is  waived,*" 
because  such  answers  an*  not  evidence.    This  rule,  how- 

12  DoJiJcr  V.  Tlte  Bank  of  Eng-  ^t  L' Estrange  v.  Malonry,  1  Ho- 
land,  ]0  Ves.  283;   Bq.  Draft.  672.  gan,  470. 

13  Sydolf  V.  Monkstonc,  2  Dirk.  is  Rev.  Stat.  CDi:!)  166;  1  J.  & 
609.  f^-  An.  Stat.  747. 

i*  Lord     Hrrhcrt     v.     Puscy.     1  »"  1    Barb.    Ch.    Pr.    177;    Brown 

Dick.   25.5.  V.   Mtg.   Co.,   110   111.   235;    Mix  v. 

IS  CecOTHre    V.    Machin,    6    Paige  I'loplc,   116    111.    26.';;    Goodwin   v. 

Ch.  R.  288.  Bishop,   145   111.   421. 

iiAfott  V.  Hull.  41  Geo.  117. 
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over,  has  been  changed  l)y  tlie  statute  above  referred  to 
and  is  no  lon,u:er  tlie  hiw  of  tliis  State.-" 

Exeeptions  foiuuled  on  verbal  criticism,  slij>'ht  defects, 
and  the  omission  of  immaterial  matter,  will  be  disallowed 
and  treated  as  vexatious. -' 

When  the  matter  of  the  bill  is  fully  answeretl,  and  tlio 
defendant  sets  up  matter  which  is  irrelevant,  and  forms 
no  sufficient  grounds  of  defense,  tlie  complainant  may  ex- 
cept to  the  answer  for  impertinence,  but  not  for  insuffi- 
ciency.-^ 

If  exceptions  to  an  answer  are  on  account  of  the  omis- 
sion of  a  matter  not  material,  and  when  it  is  evident  that 
the  defendant  has  no  intention  of  avoiding  a  full  disclos- 
ure, thej'  will  not  be  sustained.^-' 

The  rules  governing  tlie  frame  of  an  answer,  and  wliat  it 
must  contain,  have  Iteen  fully  alluded  to  in  a  former 
chapter,  and  it  is  sufficient  to  say  that  for  any  of  the 
material  defects  in  the  answer,  as  there  pointed  out, 
advantage  may  be  taken  by  exceptions. 

SECTION  III. 
EXCEPTIONS   FOR  SCANDAL  AND   IMPERTINENCE. 

What  is. — What  is  said  in  a  previous  chapter-^  in  ref- 
erence to  the  framing  of  a  bill  so  that  it  does  not  contain 
statements  or  charges  which  are  scandalous  or  imperti- 
nent, is  applicable  to  an  answer.  As  we  have  there  seen, 
scandal  consists  in  the  allegation  of  anything  which  is  un- 
becoming the  dignity  of  the  court  to  hear,  or  is  contrary  to 
good  manners,  or  which  charges  some  person  with  an  of- 
fense not  necessary  to  be  shown  in  the  cause.-'*  And  the 
introduction  of  scandalous  and  impertinent  matter  in  a 
bill  does  not  authorize  or  justify  similar  matter  in  the 
answer  to  meet  such  improper  allegations  in  the  bill.^"' 

="  Hair  v.  Daily.  161   111.   379.  West  v.  Wiltiams,  1  Md.  Ch.  Decis. 

=1  Bafwnt  V.  Henry.   1  Edw.  Ch.  3.58. 

7.  2Mn<p,  p.  143. 

22  Stafford  V.  Broun,  i  Pai^p  Ch.  =■'•  1  Barb.  Ch.  Pr.  41;  McCon- 
88.  n^n  V.  Holobush.  11  III.  61;  1  Dan. 

23  Doris  V.  Mapes.  2  Paige  Ch.  R.  Ch.  Pr.  45;  Story's  Eq.  PI.  5  862. 
10;  Baggot  v.  Henry,  1  Edw.  Ch.  ^o  Langdon  v.  Pickering,  19 
7;  Fay  v.  Jewett,  3  Edw.  Ch.  323;  Maine,  214. 
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If  an  answer  goes  out  of  the  bill  to  state  some  matter 
not  material  to  the  defendant's  case,  it  will  be  deemed 
impertinent,  and  the  matter,  upon  application  to  the 
court,  will  be  expunged.^''  So  it  is  impertinence,  where 
the  pleading  is  stuffed  wdth  long  recitals,  or  with  unneces- 
sary digressions,  or  where  a  deed  is  stated,  which  is  not 
prayed  to  be  set  forth.-** 

Any  matter  in  the  answer  which  is  responsive  to  the 
bill  is  not  impertinent;-'-*  and  when  exceptions  to  an  an- 
swer embrace  matter  material  to  the  defense,  they  will 
be  overruled.^" 

Exceptions  for  impertinence  or  scandal  must  point  out 
the  objectionable  passage  with  clearness,  and  if  several 
l^arts  of  an  answer  are  objectionable,  each  part  must  be 
the  subject  of  a  separate  exception  ;^^  and  where  a  whole 
clause  or  sentence  is  impertinent,  and  depends  upon  the 
same  principle,  the  complainant  can  not  except  to  a  part 
of  the  clause  or  sentence  only,  so  as  to  make  what  remains 
unintelligil)le,  or  so  as  to  wholly  change  the  meaning  of 
what  remains,  should  the  part  excepted  to  be  stricken 
out  ;^^  but  when  pertinent  matter  is  so  blended  with  mat- 
ter which  is  impertinent,  that  it  can  not  be  separated,  the 
whole  may  be  excepted  to.^^  An  exception,  however,  for 
impertinence,  must  be  sustained  in  toto.^* 

Conclusions  of  the  pleader  are  mere  impertinence  and 
exceptions   thereto   are  properly   suslainc'd.^^ 

When  an  answer  is  accompanied  by  a  plea  or  demurrer 
to  any  part  of  the  discovery  sought,  the  complainant,  un- 
less he  means  to  admit  the  validity  of  the  i)lea  or  demur- 

-7  Lonr/f/oji  V.  Qoddard.  3  Story,  ^'^Whitmarsh     v.     Campbell.     1 

13;  Story's  Eq.  PI.  §  266,  267,  863,  Paige  Ch.  645;   Mix  v.  People,  116 

555;   Com.  Highways  v.  Dchoe.  43  111.    265. 

111.   App.   25.  ■■'2  Franklin    v.    Krcler.    4    Paige 

28  Story's    El.    PI.    5    266,    863;  Ch.  382;   Buloid  v.  Miller.  Id.  473. 

Wood  V.  Ma7i».  1  Sumner,  506,  508.  S3  yorton  v.  Woods,  a  Paige  Ch. 

=»  Mclntyrc  v.  Trustees,  6  Paige  R.  260. 

Ch.  R.   239;    Lounsdalr  v.   City.   1  '■^  Mclntyre  v.  Trustees,  fi  Paige 

Oregon   381.  Ch.    R.    230;    Van    Henssellaer    v. 

3"  Baleom  v.  A'.  Y.  Life  his.  Co.,  lirice,    4    Paige    Ch.    R.    174;    Eq. 

etc.,  11  Paige  Ch.  454;   Hardeman  Draft.  672;   1  Barb.  Ch.  Pr.  203. 

V.  Harris,  7  How.  U.  S.  726;   Salt-  ■''' Dane{  v.  Arnold,  201  111.  570; 

marsh  v.  Bower,  22  Ala.  221.  Ogdcn  v.  Mench,  196  111.   534. 
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rer,  can  not  except  io  the  answer  until  tlie  plea  or  demurrer 
has  been  dis]iosed  of;""  and  wlien  a  plea  is  ordered  to 
stand  for  an  answer,  without  any  liberty  to  except  being 
expressly  given,  the  complainant  can  only  except  to  the 
residue  of  the  answer;^"  and  it  is  said  tliat  exceptions  will 
nut  lie  to  an  answer  in  aid  of  a  plea.^** 

When  to  be  filed. — All  exceptions  to  answers  are  to  be 
tiled  within  such  lime  as  the  court  may  direct,  and  be 
argued  at  such  time  as  the  court  may  appoint.-'"  They 
must  be  excejited  to  before  liling  his  replication,^"  for 
by  replying,  the  complainant  admits  the  answer  to  be 
sufficient;  and  excei»tions  must  be  disposed  of  before  fur- 
ther iiroceedings  can  be  taken  in  the  case.*^ 

Xo.  109.    Exceptioiis   to  answer  for  insufflciency. 

In  the Court. 

Term,  19—. 

A.  B.       ^ 

ats.        Lin  Chancery. 
C.  D.         J 

Exceptions  taken  by  the  complainant  to  the  insufficient  answer  of  the 
defendant,  C.  D.,  to  the  complainant's  bill  of  complaint. 

First. — For  that  the  defendant,  C.  D.,  has  not  to  the  best  and  utmost 
of  his  knowledge,  remembrance,  information  and  belief,  answered  and 
set  forth  whether,  etc.     (Here  set  out  the  ftroniid  of  exception.) 

Second. — For  that  the  defendant  has  not  in  manner  aforesaid,  an- 
swered and  set  forth  whether,  etc.  (awd  so  on.  set  out  the  ground  of 
each  exception  as  the  case  may  require,  using  the  loords  of  the  interrog- 
atory or  matter  not  ansicered.) 

In  all  which  particulars  the  complainant  excepts  to  the  answer  of 
the  defendant  C.  D.,  as  evasive,  imperfect  and  insufficient;  and  prays 
that  the  defendant  C.  D.  may  be  compelled  to  put  in  a  full  and  suffi- 
cient answer  thereto. 

Sol.  for  Complainant. 

A'o.  no.    Exceptions  to  answer  for  scandal  and  impertinence. 
(Title  of  cause  as  in  last  form.) 
Exceptions  taken  by  the  complainant  to  the  answer  of  the  defendant, 

30  Siffkin   V.    Manning,    9    Paige  Ch.  207. 

Ch.  R.  222.  2u  1    J.    &    A.    An.     Stat.     748; 

^- Kirby  v.   Taylor,  6  .Johns,  C.  Rev.  Stat.  (1913)  166. 

R.  242;   Leaycraft  v.  Dcmpsey,  15  *>>  I  Barb.  Ch.  Pr.  IS.-?;   Coleman 

Wend.  83.  v.  Lyne,  etc.,  4  Rand.  4.^i4. 

in  LeftKich    V.    Orne,    1    Freem.  *i  VUirk  v.  Tinsley.  4  Rand.  250. 
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C.  D.,  to  the  bill  of  complaint  in  this  cause,  for  scandal  and  imperii 
nence. 

Fiist. — For  that  the  said  answer  is  scandalous  from  and  including 
the  word  "he."  in  the  tenth  line  of  the  third  folio,  down  to  and  includ- 
ing the  word  "hindrance,"  in  the  fourth  line  of  the  fourth  folio  thereof. 

Second. — For  that  the  said  answer  is  impertinent  from  and  including, 
etc.  (as  above  and  so  on.) 

In  all  which  particulars  the  complainant  excepts  to  the  said  answer 
of  the  defendant,  C.  D.,  as  scandalous  or  impertinent;  and  insists  that 
the  same  ought  to  be  expunged  from  the  said  answer. 

Sol.  for  Complainant. 

It  has  been  lield  that  it  is  not  proper  to  refer  to  the 
parts  excepted  to  by  the  page  and  line,  as  such  pages  can 
not  well  be  preserved  in  making  up  the  transcript  of  the 
record.*^ 

No.  111.     Order  to  expunge  scandal  and  impertinence  from  answer. 
(Caption  and  title  of  cause  as  in  No.  22,  ante.) 

The  answer  of  the  defendant,  C.  D.,  having  been  reported  by  the 
master  in  chancery,  to  whom  the  exceptions  for  scandal  and  imperti- 
nence were  referred,  to  be  scandalous  in  the  matter  of  first,  third  and 
fifth  exceptions,  and  impertinent  in  the  matter  of  the  second  and 
fourth,  and  the  said  report  having  become  absolute  (or  approved  by  the 
court. )  against  the  defendant,  it  is  ordered  that  the  clerk  of  this  court 
do  expunge  from  the  said  answer,  such  scandalous  and  impertinent 
matter,  according  to  said  report.  And  it  is  further  ordered  that  the 
said  C.  D.  pay  to  the  complainant,  or  his  solicitor,  the  costs  of  the  said 

exceptions  and  the  proceedings  thereon,  within  days  after  service 

of  a  copy  of  this  order,  and  of  the  taxed  bill  of  costs,  on  him  or  his 
solicitor,  or  that  an  attachment  issue  against  him. 

Effect  of  disallowing  exceptions. — Where  exceptions  to 
an  an.swer  are  sustained,  tlic  answer  is  not  to  be  taken 
as  true  on  the  hearing,  if  a  replication  is  filed.  Tt  is  only 
when  the  exceptions  are  disallowed,  and  the  coiiiplainaiit 
elects  to  abide  by  them,  that  tlie  answer  will  be  taken  as 
true." 

4^  Mix  V.  People,  llfi  111.   26,').  Prettyman  v.  Barnard,  37  III.  105. 

"Mix   V.   People,    IIG   111.    265; 
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AMENDMENTS. 

The  statute — When  allowed. — Section  o7  of  the  Chan- 
cery code  provides,  that 

"The  court  may  extend  the  time  for  answering,  replying,  pleading, 
demurring,  or  joining  in  demurrer;  and  may  permit  the  parties  to 
amend  their  bills,  pleas,  answers  and  replications,  on  such  terms  as 
the  court  may  deem  proper,  so  that  neither  party  be  surprised  nor  un- 
reasonably delayed  thereby;  and  no  amendment  shall  be  cause  for  a 
continuance,  unless  the  party  to  be  affected  thereby,  or  his  agent  or 
attorney,  shall  make  affidavit  that,  in  consequence  thereof,  he  is  un- 
prepared to  proceed  to  trial  of  the  cause  at  that  term,  and  that  he 
verily  believes  that  if  the  cause  is  continued  such  party  will  be  able 
to  make  such  preparation. "*■» 

If  a  jiarty  is  surprised  liy  an  amendment  and  desires  a 
continuance,  lie  sliould  set  furtli  the  reason  of  his  .surprise 
on  account  of  the  amendment,  and  his  grounds  for  a  con- 
tinuance, by  afhdavit.^'^ 

Section  1  of  the  act  of  "Amendments  and  Jeofails," 
provides 

"That  the  court  in  which  an  action  Is  pending  shall  have  power  to 
permit  amendments  in  any  process,  pleading  or  proceeding  in  such 
action,  either  in  form  or  substance,  for  the  furtherance  of  justice,  on 
such  terms  as  shall  be  just,  at  any  time  before  judgment  rendered 
therein. "■"' 

Of  a  kindred  nature  is  section  39  of  the  practice  act, 
relatins;  to  law  cases,  which  provides,  that 

"At  any  time  before  final  judgment  in  a  civil  suit,  amendments  may 
be  allowed  on  such  terms  as  are  just  and  reasonable,  introducing  any 
party  necessary  to  be  joined  as  plaintiff  or  defendant,  discontinuing 
as  to  any  joint  jilaintiff  or  joint  defendant,  changing  the  form  of  the 
action,  and  in  any  matter,  either  of  form  or  substance,  in  any  process, 

"Rev.    Stat.    (1913)    1G7;    1    J.  R.  N.  of  A.  v.  Boman.  75  1]].  App. 

&  A.   An.   Stat.  757;    see  Prentice  566. 

V.  Crane.  240  111.  lioO.  <»  Rev.    Stat.    (1913)    53;    1   J.   & 

*■- Hcott   V.  Harris,   113   III.   447;  A.  An.  SUt.  474. 
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pleading  or  proceeding  which  may  enable  the  plaintiff  to  sustain  the 
action  for  the  claim  tor  which  it  was  intended  to  be  brought  on  the 
defendant,  to  make  a  legal  defense.  The  adjudication  of  the  court 
allowing  an  amendment  shall  be  conclusive  evidence  of  the  identity 
of  the  action."*" 

Section  2  of  the  chapter  entitled,  "Amendments  and 

Jeofails,"  provides  that 

"After  judgment  rendered  in  any  cause  any  defects  or  imperfec- 
tions in  matters  of  form,  contained  in  the  record,  pleadings,  process, 
entries,  returns  or  other  proceedings  in  such  cause,  may  be  rectified 
and  amended  by  the  court  in  affirmance  of  the  judgment,  so  that  such 
judgment  shall  not  be  reversed  or  annulled;  and  any  variance  in  the 
record  from  any  process,  pleading  or  proceeding  had  in  such  cause, 
shall  be  reformed  and  amended  according  to  such  original  process, 
pleading  or  proceedings."*s 

The  filing  of  an  amendment  to  a  bill,  after  a  pro  con- 
fesso  order,  will  have  the  effect  to  vacate  the  order/'' 

No  new  process  is  necessary  where  a  bill  is  amended 
after  the  order  for  default  is  entered,  provided  the  amend- 
ment is  purely  formal  or  immaterial,  and  in  such  case  the 
court  may  proceed  as  though  no  amendment  had  beeu 
made."'" 

By  the  8th  section  of  the  statute  of  "Amendments  and 
Jeofails,"  it  is  jtrovided,  that 

"No  process,  pleading  or  proceedings  shall  be  amended  or  imjjaired 
by  the  clerk  or  other  officer  of  any  court,  or  by  any  other  person,  with- 
out the  order  of  such  court,  or  of  some  other  court  of  competent 
authority."''! 

Section  9  of  the  same  act,  provides,  that 

"The  provisions  of  this  act  shall  extend  to  all  actions  in  courts  of 
law  or  chancery,  and  to  all  suits  tor  the  recovery  of  any  debt  due  to 
the  State,  or  for  any  revenue  thereto  belonging,"  etc. 52 

The  matter  of  allowing  amendments  to  the  ])l('adiiigs  in 
a  chancery  case  rest  largely  in  the  discretion  of  tlie  trial 
court.^'' 

17  Rev.  Stat.    (1913);    1   J.   &  A.  01  Rev.  Stat.    (1913)   54;   J.  &  A. 

An.   Stat.   484.  An.  Stat.  498. 

4s  Rev.   Stat.    (1913)    .^)3;    1  J.  &  '■-'/?;. 

A.  An.   Stat.   497.  '•'  McDuffic   v.    Sinnott,    119    111. 

i'>  Oihson    V.    Rics.    .''lO    III.    383;  449;   March  v.  Mayers.  85  111.  177; 

Lyndon    v.    lAjnilon.    G9    III.    43;  SenU  v.  Vanek,  209  111.  3C1;   Foss 

Meyer  v.  Meyer.  255  111.  43(i.  v.  (la.i  Light  Co..  241  111.  238;  Tay- 

(■"  Meyer  v.   Meyer,  255   111.   43C.  lor  v.   Taylor,  259  111.  524. 
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An  action  at  law  can  not  lu'  cliangcd  by  amendment 
to  a  snit  in  clianeery  by  the  filing  of  a  bill  in  chancery 
in  the  place  of  the  declaration  at  law/'* 

To  bills. — A  conrt  of  equity  is  liberal  in  permitting 
aiiiendincnts  of  tlic  pleadings,  that  complete  justice  may 
be  done.'*^  It  looks  to  the  real  and  sulistantial  merits  of 
the  case;  matters  of  form  are  never  sntfered  to  ]irejudice 
the  rights  of  a  party.  AVIienever  the  complainant  discov- 
ers a  defect  in  his  bill,  arising  from  want  of  parties  or 
other  reasons,  if  the  cause  is  not  at  issue,  lie  may  obtain 
leave,  as  of  course,  to  amend  his  Iiill."'" 

Amendments  of  bills  should  introduce  only  such  mat- 
ters as  occurred  prior  to  the  filing  of  the  bill,  and  which 
were  omitted  by  mistake  or  ignorance  of  such  facts. '^ 
Matters  which  have  occurred  subsequent  to  the  filing  of 
tlic  bill  ought  not  to  be  introduced  by  amendment;''**  be- 
cause as  the  amendments  are  held  to  constitute  part  of  the 
same  record  as  the  original  bill,''"  which  can  only  relate  to 
facts  as  they  existed  at  the  time  of  the  filing  of  the  bill, 
the  introduction  of  matters  of  a  posterior  date  would 
render  the  record  incongruous.  Matters,  therefore,  oc- 
curring since  the  filing  of  the  original  bill,  should  be  in- 
troduced by  supplemental  bill,  and  not  by  amendment.*" 

A  complainant  may  amend  his  bill  to  meet  the  proof 
after  the  evidence  has  been  heard,  and  if  the  defendant 
desires  to  procure  additional  evidence  after  the  amend- 
mnt  he  should  ask  for  time  in  which  to  procure  and  pre- 
sent the  same,  otherwise  his  position  is  no  different  than 


i*  Booth  V.  Wiley,  102  lU.   100;  ^^t  Burke  v.   Smith,   15    111.   1.58; 

LuUman  v.  Barrett,  18  Bradw.  573.  Story's  Eq.  PI.   S  336,  337. 

55  .v/ar6!e    v.    Bonhotel,    35    HI.  ■'■»  Barton's     Suit    in     Eq.     120; 

240;    Wise   v.    Ticiss.    54    III.    301;  Story's  Eq.  PI.  §  332-334;   Stafford 

Gregg  v.  Broivcr.  67  111.  525;  Barm  v.  Howlrtt.  1  Paige  Ch.  R.  200. 

V.  Bragg,  70  111.  283;  Stone  v.  Wil-  •'•"  Vere   v.    Glynn,    2   Dick.    441; 

tianison,     17     Bradw.     175;     Fair-  Jtipling  v.  Stuart,  4  Ves.  619. 

bankn  V.  Fartcell,  141  111.  354.  «"  Stafford   v.   Howlett,    1    Paige 

^i  DrouUard  v.  Bojctcr,  1   Scam.  Ch.    R.    200;    Burke  v.    Smith,    15 

191;    Heacock   v.   Durand,   42    111.  III.    158;    see  Luft  v.   Gossrau,   31 

230;    Erickson  v.  Rafferty.  79   111.  111.  App.  530. 
209;  Marsh  v.  Green,  79  111.  385. 
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if  the  matters  introduced  by  the  amendment  bad  been  in 
the  bill  originally.*^ 

Nor  can  a  l)ill  be  amended  by  inserting  therein  facts 
known  to  the  complainant  at  the  time  of  hling  the  bill, 
unless  some  excuse  is  given  for  the  omission.®^  And 
amendments  can  only  be  granted  when  the  bill  is  defective 
in  parties  or  in  the  prayer  for  relief,  or  in  the  omission 
or  mistake  of  facts  and  circumstances  connected  with  the 
substance,  but  not  forming  the  substance  itself,  nor  repug- 
nant thereto."^  They  will  not  be  allowed  so  as  to  make 
a  new  case  with  new  parties.®* 

When  to  be  made. — The  court  is  invested  with  the  dis- 
cretion to  allow  amendments  to  a  bill  at  any  stage  of  the 
case.*^^ 

It  is  not  material  when  they  are  permitted  to  be  made, 
exce]3t  as  to  the  terms  the  court  may  impose  as  a  condi- 
tion thereto.®" 

They  may  be  made  at  the  hearing  to  correspond  with 
the  proof,  without  continuing  the  case,  unless  it  essenti- 
ally changes  the  case  made  by  the  bill."^ 

It  not  unfrequently  happens  that  the  evidence  does  not 
support  the  allegations  of  a  bill  precisely  in  the  form  in 
which  they  are  made  and  it  subsei-ves  none  of  the  pur- 
poses of  justice  to  dismiss  the  bill  on  the  ground  of  a  va- 

61  PrenUce  V.  Crane,  234  111.  302;  Marble   v.    Bonhotcl.    35    111.    240; 

Brewing    Co.    v.    Taylor,    205    111.  Craig  v.  People.  47  111.  487;  Camp- 

132.  bell  V.  Powers,  139   111.   128;    Gar- 

e'' Whitmarsh     v.     Campbell,     2  don    v.    Reynolds,    114     111.    IIS; 

Paige  Ch.  67;  see  Harding  v.  Dur-  Chandler  v.  Ward,  S3  111.  App.  315. 
and,  138  111.  515.  "e  Cordon    v.    Reynolds,    114    111. 

e^Verplank   v.   /H.f.   Co.,    1    Edw.  118. 
Ch.  46;  Lyon  v.  Talmadge.  1  .Tohns.  cr  Martin  v.  Eversnl.  36  111.  222; 

Ch.    1S4;     Rodgrrs    v.    Rodgers.    1  Hank  v.  Godfrey.  23  111,  579;   Mor- 

Paige    Ch.    424;    1    Barb.    Ch.    Pr.  gan  v.  l<mith,  11    III.   194;   Broion 

207;   Story's  Eq.  PI.   §  332,  614.  v.    Welsh,     18     111.     347;     DeWolf 

itWolverlon  v.   Taylor,   157    111.  v.    Pratt.    42    111.    198;    Hewitt    v. 

485.  Dement.  57  111.  500;   Hoyt  v.  Tut- 

f''' DrotiUard   v.   Bn.rtrr.    1    Srani.  hi/r;/,  70  111.  331 ;  March  v.  Mayers, 

191;  .Jefjerson  Co.  v.  Ferguson.   13  85   111.   177;   Downey  v.   O'Donnrll. 

III.  33;  MeArtee  v.  {■Jngart.  13   111.  92  111.  559;  Booth  v.  Wiley.  102  111. 

243;    Ma^on  v.   Blair,  33   111.   195;  84;   Soeiety  v.  Price.  115  III.  623; 

Harwell     v.     Meyer,     35     111.     40;  Koch  v.  Roth,  150  III.  212. 
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riance  between  tlio  ]il('adiii,2:s  and  tlio  proof,  when  a  slight 
ainondinont  will  rcudcr  tlio  tcstinumy  adinissibh';*"*  nor 
does  the  fact  tliat  tlio  hill  is  verified  by  aflidavit  necessa- 
rily deprive  the  complainant  of  the  benefit  of  an  amend- 
ment. It  is,  however,  no  donl>t  trne,  that  he  is  estopped 
from  so  amendinc:  his  bill  as  to  contradict  facts  wliich  he 
has  sworn  to  as  positively  trne,  nidess  he  can  clearly  show 
the  court  that  the  statement  was  made  in  mistake.  But 
when  it  only  enlarges  and  ami)lifies  the  statement,  or 
states  additional  facts,  thei-e  is  no  objection  to  allowing 
the  amendment  to  be  made.""  A  mere  formal  amendment 
of  a  bill  may  be  made  after  the  hearing,  without  opening 
the  case  to  let  in  new  jjroofs  on  the  jiart  of  the  defend- 
ant."" Amendments  from  matters  of  record  may  be  made 
after  filing  an  appeal  bond."^  When  an  amendment  is  al- 
lowed, after  the  case  is  at  issue,  the  court  will  usually  im- 
pose such  terms  as  it  in  its  discretion  deems  proper,  in 
order  that  undue  ;idvantage  can  not  be  taken  of  the  de- 
fendant."- And  if  a  material  amendment  is  pennitted  at 
the  trial,  and  the  defendant  is  taken  by  surprise,  a  con- 
tinuance would  necessarily  be  granted,  if  asked  by  the 
defendant."* 

"Where  a  bill  is  defective  from  the  omission  to  join 
necessary  parties  as  co-complainants,  or  for  the  joinder 
of  impro]ier  jiarties,  it  may  be  amended  upon  payment 
of  the  defendant's  costs  of  the  term.''* 

68Mar6?e    v.    Bonhotel,    35    111.  'n  Richardson    v.    Mills,    66    111. 

240;   Moshier  v.  Knox  College.  32  525;   Seeley  v.  Pelton.  63  111.  101; 

111.  163;  Wise  V.  Ticiss.  54  111.  302;  Heinz  v.   Pratt,   54   111.   App.   616; 

Cooper    V.    Green.    152    111.     471;  Xovak   v.   Ass'n.   68    111.   App.   688. 

Brewing    Co.    v.    Taylor.    205    III.  "2  Marble    v.    Bonhotel.    35    111. 

132;    Hale  v.   Coke   Co.,   102   App.  240;  Beekman  v.  Waters,  3  Johns. 

364.  C.    R.    410;     Vertner    v.    Griffith, 

0^  Marble    v.    Bonhotel.    35    III.  Walker,  414;   Booth  v.  Wiley.  102 

240;  Renwick  v.  Wilson.  6  Johns.  111.  84. 

C.  R.   81;    Yerplank  v.  Ins.  Co.,  1  t^  Moshier  v.   Knox   College,   32 

Edw.   Ch.    46;    yorth    R.    Bank    v.  III.    155;    Gage   v.   Broun.    125   III. 

Rogers,   8  Paige  Ch.  R.   648;    Vil-  522. 

lage  v.   White.  208   111.   289.  '*  Lockicood   v.    Doane,    107    111 

roDeWolf  v.  Pratt,  42   111.   198;  235;    Thomas  v.  7ns.   Co..  108   111. 

Walden    v.    Bodley,    14    Pet.    15;  91;    Honore   v.    Wilshire,    109    111. 

Evans  v.  Billings,  5  Ala.  550.  103. 
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An  amendmoiit  adding  undisputed  facts  consistent  witli 
the  bill  is  properly  allowed."^ 

While  amendments  may  he  made  at  any  stage  of  the 
ease,  as  we  have  seen,  it  is  settled  that  it  must  he  done  at 
the  earliest  opportunity,  and  that  any  unreasonable  or 
improper  delay  will  deprive  the  party  of  the  favorable 
exercise  of  the  discretion  of  the  court.'"  Thus  the  court 
will  not  give  a  complainant  leave  to  amend  his  bill,  if 
he  has  not  taken  any  stop  in  the  prosecution  of  the  suit 
for  an  undue  length  of  time,  as,  for  instance,  for  two 
years  after  answers  put  in,  and  he  is  unable  to  explain 
the  delay."^  "Where  an  answer  sets  up  new  matter  wliicli 
complainant  can  meet  by  other  new  matter,  the  proper 
practice  is  to  set  up  such  new  matter  of  replication  by 
amendment  to  bill.''* 

Upon  allowing  amendment  to  a  bill  after  proofs  are 
taken  it  is  proper  practice  to  set  aside  the  defaults ;  but 
whether  such  order  is  made  or  not,  the  amendment  virtu- 
ally sets  the  defaults  aside.''" 

No  new  process  is  necessary  where  a  bill  is  amended 
after  the  order  for  default  is  entered,  provided  the 
amendment  is  purely  formal  or  innnaterial,  and  in  such 
case  the  court  may  proceed  as  though  amendment  had 
been  made.'''"' 

There  is  no  necessity  of  an  affidavit,  for  the  allow- 
ance of  an  amendment  to  a  bill  after  the  liearing,  when 
the  court  is  satisfied  that  the  evidence  before  it  will  make 
a  case  under  a  bill  differently  framed.*^" 

Where  a  cause  is  remanded  witliout  directions,  an 
amendment  to  the  pleadings  may  be  permitted,  which 
might  liave  been  made  prior  to  the  hearing. **' 

While  amendments  to  l)ills  are  allowed  with  great  lib- 

75  Rohinso7i    V.    McKcnncy,    239  to  Brcicing    Co.    v.    Taylor,    205 

111.  343.  111.  132. 

70  1  Barb.  CM.   Pr.  209;    1  Paige  '« '^  Meyer  y.  Meyer,  255  111.  438. 

Ch.  209.  8"  Booth  v.  Wiley,  102  111.  84. 

77  Altree    v.     Horden,    3     Loiul.  "i  McConnel  v.  Hololmsh,  11  111. 

.lurist   81;    1    Barb.    Ch.    Pr.    209;  61;    Cahle   v.    Ellis.    120    111.    13C; 

Wolverton  v.  Taylor,  ir>l   111.  48,').  Ifrndrrson    v.    Harness,    184    111. 

isCusliman  v.  HonficUl.  i;!9   111.  .'i22;     Prentice    v.    Crane,    240    III. 

219.  250. 
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orality,  iu  fuiilicrnnci'  of  justico,  until  tlie  proof's  aro 
dosed,  when  tlio  bill  is  not  under  oath,  sreat  caution  is 
exercised  in  regard  to  aniondnu»nts  of  bills  whore  they  are 
sworn  to.*^ 

A  court  should  allow  amendments  to  sworn  pleadings, 
and  before  allowing  such  amondmonts  the  party  asking 
leave  to  amend  should  present  and  sulimit  in  writing  tiie 
amendment  proposed  to  be  made,  supported  by  an  affida- 
vit of  its  truth  and  some  exjtlanation  of  the  reason  wliy 
the  matter  jjroposed  to  be  added,  was  not  originally  in- 
serted.** 

But  an  affidavit  showing  grounds  for  an  amended  bill  is 
never  required,  where  an  answer  under  oath  is  not  re- 
quired.** 

A  complainant  should  apply  to  the  court  for  leave  to 
amend  his  bill  to  make  new  parties.*^ 

An  amended  bill  should  state  no  more  of  the  original 
bill  than  is  necessary  to  introduce,  and  make  intelligible, 
the  new  matter,  nor  should  such  amendment  be  incorpo- 
rated in  the  old  bill,  ])ut  be  by  separate  bill.*** 

If  the  allowance  of  amendments  to  a  sworn  bill  will 
make  a  bill  under  which  the  complainants  would  be  enti- 
tled to  the  relief  sought,  or  to  any  equitable  relief,  and  a 
reasonable  excuse  for  not  inserting  the  matter  in  the 
original  bill  is  shown,  the  court  should  allow  the  amend- 
ments in  furtherance  of  justice,  and  its  refusal  is  an 
abuse  of  discretion  reviewable  on  appeal.*^ 

Allowing  an  unsworn  amendment  to  be  made  to  a  sworn 
bill  is  not  reversible  error,  where  the  evidence  in  the  rec- 

82  Gregg  v.  Brower,  67  Ul.  52o;  Booth  v.  Wiley,  102  111.  84. 
Thomas    v.    Coultas,    76    111.    493;  >^'' Atkins  v.  Billings,  72  IU.  597; 
Ward    V.    Harrison.    17    111.    App.  Marsh     v.     Green,     79     III.     385; 
302;    Campbell  v.  Powers,  139  111.  Chandler    v.    Frost,    88    111.    559; 
128;  Bauer  v.  Zelle.  172  111.  407.  Marsh  v.  Mayers.  85  111.  177. 

83  Jones  V.  Kenni<ott.  83  111.  484;  se  pierce  v.  West,  3  Wash.  C.  C 
Campbell  V.  Powers,  139  111.  128;  R.  354;  Iron  Co.  v.  Campbell.  2 
Cooney  v.  Packing  Co.,  169  111.  Paige  Ch.  R.  159;  Hunt  v.  Hoi 
370;  Bauer  v.  Zelle,  172  111.  /and,  3  Paige  Ch.  R.  78;  N/oh hi  rr/y 
407;    Dilcher  v.   Srhorilc.   207    111.  v.  Moore.  56  111.  472. 

528;    Nelson  v.  Randolph.   222   111.  >^->  Nelson    v.    Randolph,    222    III, 

531.  r,31. 

8«  Lewis  V.  Lanphere,  79  111.  187; 
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ord  at  the  time  the  motion  for  leave  to  amend  is  made 
fully  supports  the  amendment.**. 

AVhere  a  cross-bill  is  not  required  by  law  to  be  verified 
the  fact  that  it  is  sworn  to  does  not  preclude  the  court 
from  allowing  it  to  be  amended.*^ 

Amendments  to  a  bill  should  not  be  made  by  interlinea- 
tions and  erasures  in  the  original  bill,  but  liy  tiling  the 
same  on  a  separate  paper.""  The  practice  of  amending 
pleadings  by  erasures  and  interlineations  should  be  dis- 
couraged by  the  courts."^ 

yo.  112.    Petition  for  leave  to  amend   bill,   after  replication. 
(Title  of  cause.) 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 
The  petition  of  the  above  named  complainant  respectuUy  represents 
unto  your  honors  that  the  defendant  has  put  in  his  answer  to  the  com- 
plainant's bill,  and  your  petitioner  has  filed  his  replication  thereto,  but 
no  witnesses  have  been  examined  by  either  party.  (Let  the  petition 
agree  with  the  facts.)  That  since  the  filing  of  such  replication,  your 
petitioner  has  been  advised  by  his  counsel,  and  believes  that  it  is 
essential  to  his  rights  in  this  cause,  that  the  bill  should  be  amended, 
as  shown  by  the  amended  bill  herewith  presented,  or,  by  adding  thereto 
the  following  statements,  etc.  (Here  insert  the  matter  proposed  to  he 
introduced.)  And  your  petitioner  further  represents  that  he  had  no 
knowledge  of  the  facts  stated  in  said  proposed  amended  bill  (or.  as 
above  set  forth),  nor  was  he  aware  of  the  necessity  of  inserting  them 
in  his  bill,  until  after  said  replication  was  filed. 

Your  petitioner,  therefore,  prays  that  he  may  be  at  liberty  to  with- 
draw his  said  replication,  and  amend  his  bill  by  adding  the  facts  re- 
ferred to. 

A.   B. 
(Add  jurat.) 

Where  tlie  ])etition  is  verified  by  the  complainant's  so- 
licitor, reasons  slioiihl  l>e  sliowii  why  the  same  is  not 
sworn  to  by  tlic  coinplaiiiaiit."- 

w  Patterson  v.  .Johnson,  214   111.  r.21 ;    Hinde  Pr.  22. 

481,  and  cases  cited.  "'  Sttanberrii    v.    Moore,    .'".fi     III. 

»«  Ackley    v.    Crouihcr.    2()?>    111.  472;     (larrity    v.     Wiho.r,    s:?     III. 

r.31.  l"'!"- 

wy  Walsh  v.  Rmylhe,  3  Bland,  !);  "-  Verplnnk    v.    Ins.   Co..    1    Kdw. 

Bcnzein  v.  Lovelass,  Cam.  &  Kor.  Ch.  R.  46. 
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No.  lis.     Order  for  leave  to  amend  bill,  after  a  general  demurrer. 
(Caption  and  title  of  cause.) 

The  defendant,  C.  D.,  having  put  in  a  general  demurrer  to  the  bill  of 

complaint  in  this  cause,  for  want  of  equity,  on  motion  of  Mr.  ,  of 

counsel  for  the  complainant,  it  is  ordered  that  the  complainant  have 
leave  to  amend  his  bill  as  he  may  he  advised,  upon  payment  of  the 
costs  to  be  taxed.  It  is  further  ordered  that  such  amendment  be  filed 
with  the  clerk  of  this  court  within  days  from  this  date. 

No.  It).     Amendment  to  a  bill. 
(Title  of  cause  and  venue.) 

Amendment  to  the  bill  of  complaint  in  this  cause,  made  pursuant  to 
an  order  of  the  court,  entered  on  the  day  of  ,  A.  D.  19 — . 

First. —  In  the  third  line  of  the  second  folio  of  the  bill,  after  the  word 
"and,"  interline,  "to  wit,  on  or  about  the  first  day  of  January,  A.  D. 
1870." 

Second. — After  the  word  "time,"  in  the  tenth  line  of  the  sixth  folio, 
insert  the  words  following:  (Here  insert  the  additional  matter  pro- 
fiosed. ) 

Third. — Strike  out  the  words  "did  convey,"  in  the  fourth  line  of  the 
eleventh  folio,  and  insert  in  lieu  thereof,  the  following:  "was  about  to 
convey." 

Fourth. — Add  the  name  of  "E.  F.,  of  etc,"  as  a  defendant,  in  the 
second  line  of  the  fourteenth  folio,  after  the  word  "and." 

,  Sol.  for  Complainant. 

To  process. — Process  without  seal  of  court  may  be 
amended  by  the  addition  of  the  seal  after  a  motion  to 
(|uasli  writ."^  And  tlie  words,  "People  of  the  State  of 
Illinois  to  the  coroner"  may  be  added  to  a  scire  faciati 
h\  way  of  amendment."*  A  summons  may  be  amended 
by  the  insertion  of  the  words,  "State  of  Illinois.""'''  A 
writ  improperly  tested  in  the  name  of  the  judge  instead  of 
the  clerk  may  be  amended."*^  Summons  may  be  amended 
by  substitutinc;  the  true  name  of  the  plaintifif  ;"^  and  by 
inserting  tlie  amount  of  debt  f^  and  tlie  amount  in  the 
summons  to  correspond  with  the  amount  in  the  praecipe ;^^ 
and  the  Circuit  Court  may,  on  ajjpeal  from  a  justice  of 
the  peace,  allow  ameiKhnents  of  an  original  summons.* 
Such  amendments  arc  no  ground  for  a  continuance  of  the 

o^Highxcay  Com'rs  v.   Barrii.   r,6  ■■>-:  Wilday  v.   Wright.  71   111.  374. 

111.  496.  "''  Kngay  v.   Trustees,  68  111.  7.5. 

0*  State    Bank     v.     Bmkmiister,  «'■>  Thompson   v.    Turner,    22    III. 

Breese    (Beechers    Ed.),    176.  ?,S9;    Windett  v.  Hamilton,  52  III. 

^^  Harris  v.  Jenks,  2  Scam.  47.i.  ISO. 

««  Norton   v.   Dow,   a  Gilm.   4.')9.  i  .l/o.5s  v.  Flint,  13  111.  570. 
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cause.-    All  voidable  process  can  be  cured  by  amendment, 
but  void  process  can  not  be.* 

To  return  of  process. — Section  4  of  tlie  act  entitled 
"Amcndinonts  and  Jeofails,"  declares  tbat  "all  returns 
by  any  sberiff  or  other  ofHcer,  or  l)v  any  court  or  suliordi- 
nate  tribunal,  to  any  court,  may  be  amendiMl  in  manner 
and  form,  or  according  to  the  truth  of  the  matter,  by  the 
court  to  which  such  returns  shall  be  madi',  in  its  discre- 
tion, as  well  before  as  after  judgment."* 

Return  of  writ  shouhl  be  amended  ))y  the  officer  who 
served  it,  and  not  by  his  principal."  And  the  sheriff  can 
amend  his  return  of  service  performed  during  office,  after 
the  expiration  of  his  office.®  He  should  not  amend  a  re- 
turn where  he  is  personally  interested,  or  after  the  lapse 
of  twelve  years.''  But  it  is  allowed  in  an  affirmance  of  a 
decree  after  the  exjairation  of  sixteen  years.*  Return  of 
process  may  be  amended  as  to  date  after  error  has  been 
assigned  thereon.^ 

But  generally  the  amendment  must  bo  made  within  a 
reasonable  time  after  the  term,  on  due  notice.  One  year 
afterward  has  been  held  not  too  late.^"  And  no  amend- 
ment is  allowable  to  the  service  of  process  at  a  subsequent 
term  of  court  to  the  one  at  which  the  decree  or  judgment 
was  rendei'cd,  as  a  matter  of  course,  without  notice  to 
tlie  parties  alleged  to  have  been  regularly  served,  or 
whose  rights  will  be  directly'  affected  thereliy.  And  this 
rule  applies,  though  they  are  not  parties  to  the  suit  being 
tried  when  the  amendment  is  sought  to  be  made." 

In  the  earlier  cases  in  Illinois  it  was  held  that  the  Cir- 
cuit Court  may  authorize  a  sheriff  to  amend  his  return 

2  Kagay  v.  TrusUcs,  68  III.  75.  i  OX'onncr  \.  Wilson,  57  Ul.  226. 

3  Durham  v.  Hratun.  28  III.  264.  »  Oaff  v.  SpeUmayer,  112  Ul.  29; 
■"Rev.  Stat.  (1913)  53;  1  J.  &  A.      C.  P.  Mill  Co.  v.  Bank.  97  111.  294. 

An.    Stat.   493.  »  Haucs   v.   Hawes.    33    111.    2.S6; 

!•  O'Connor    v.     Wilson.    57     111.  T<rry   v.    Eureka   Colh<ir.    70    111. 

226;      ll'(7.soH      V,     (Ircatfiousr.      1  236. 

Scam.  171;  I'umitu  w  MiUifinn,  U?,  '"Mill    Co.    v.    A'.    liiiiik.    S6    111. 

111.  321.  587;   Mill  Co.  v.  Bank.  97   111.  294. 

n  Hon, '11   V.   Mhiiini   Ins.   Co.,   62  "  Tlirifis  v.   Frifz,   101    111.   457; 

111.  .',11;   .Idlnisnii   V.   Ilonnrll,  \:<   111.  Ciiiiiihi  v.   Milli<i<ni.    IKl    111.   321. 
97. 
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cither  Iji'l'Drc  or  al'tcr  llu'  I'diditioii  o['  a  (Icci'cc  or  jndu'- 
meiit,  and  this,  too,  without  notice  to  the  opposite  i)urty 
of  an  intention  to  apply  for  leave  to  amend.  J>nt  it  has 
t)f  later  years,  been  regarded  as  tlie  true  rule  of  practices 
that  the  court  should  only  permit  such  amendments  as  a 
matter  of  course  and  without  notice,  duriui?  the  term  at 
which  the  cause  is  determin<'d.'- 

Of  affidavit. — The  interliucaticni  of  an  allidavit  before 
it  is  sworn  to  is  not  improper.^-' 

The  omission  of  an  officer's  attestation,^*  or  of  a  no- 
tary's authority  to  administer  oaths,'"  may  be  supplied 
by  way  of  amendment. 

Affidavits  for  continuance  can  not  be  amended,^*  but 
the  court  may  permit  an  additional  affidavit  to  be  filed 
to  supjily  any  necessary  averment  which  has  been  omit- 
ted from  the  original  affidavit.^''* 

As  to  parties. — On  appeal  from  a  justice  of  the  peace 
to  the  Circuit  Court,  the  name  of  the  plaintiff  may  be 
changed;'"  and  the  name  of  the  plaintiff  may  be  changed 
in  an  action  of  covenant.'^  In  a  suit  in  the  name  of  a  re- 
ceiver of  a  corporation,  as  plaintiff,  the  record  may  be 
amended  by  sul)stituting  the  company's  name.''' 

A  real  party  in  interest  is  entitled  to  use  the  name  of  a 
nominal  i)arty,  even  against  his  will,  on  indemnifying  him 
from  costs ;-"  and  in  such  case  where  there  is  a  recovery, 
])ayment  to  the  nominal  plaintiff  will  not  satisfy  the  judg- 
ment.-' 

An  assignee  in  banlcruptcy  may  be  substituted  as  plain- 
is  O'Conner    V.    Wilson.    57    III.      112;  McBain  v.  Enloe,  IZ  III.  76. 
226;    Barloiv   v.    Stanford.   82    111.  i«aRev.  Stat.    (1913)    1868.  5  J. 

298;   Mill  Co.  v.  Bank.  97  III.  294,      &  A.  An.  Stat.  482;',. 
and  cases  cited.  '^  McDowell    v.    Towne.    90    111. 

1'  Oarrity  v.  Wilcox.  83  III.  159.      359. 

n  Pierso?!  V.  //™f?HT,  88  111.  34;  i?  i?.   R.   Co.   v.    Beckemeier.   72 

Doty  V.   Culton.   90    111.   453.  111.   267;    7ns.   Co.   v.   Ludicig.   108 

^■■GoUUe  V.  McDonald,  78  111.  111.  514;  Ins.  Co.  v.  Mueller,  77  111. 
605;    Healy    v.    Charmley,    79    111.      22. 

592.  19  Chandler  v.  Fro.H.  88  III.  559. 

io  Stockley   v.    Goodicin.   78    111.  20  Sumner  v.  fUeetli,  87  111.  500. 

127;    Coal   Co.  v.  Merrick,  79    111.  21  Triplett  v.  Scott,  12  111.  137. 
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tiff  on  Ms  request,  to  an  action  pending  in  the  name  of  the 
bankrupt.-^ 

Of  pleas. — Where  a  plaintiff  tiles  a  material  amend- 
ment, after  a  defendant  has  pleaded,  the  latter  is  entitled 
to  file  additional  pleas.^'' 

Pleas  to  the  jurisdiction  filed  by  a  defendant  at  any 
time  before  the  final  judgment,  by  leave  of  the  court,  may 
with  propriety  be  amended. ^^ 

A  plea  showing  that  a  defendant  has  been  sued  out  of 
his  county,  on  process  sent  to  his  county,  is  not  a  plea 
in  abatement,  but  a  meritorious  one  to  secure  a  substan- 
tial right,  and  if  defective  in  form,  is  amendable.^^ 

No.  llC).    Amendment  to  a  ph-a. 
(Title  of  cause  and  venue  as  in  No.  100.) 

Amendment   to   the  plea   of  the  defendant   C.   D.   filed  herein, 

made  ,  in  said  entitled  cause,  in  pursuance  of  an  order  of  the 

court  entered  on,  etc. 

First. — In  the line  of  the folio  of  said  plea,  after  the  words 

■ insert  the  following:      (Here  insert  tlie  amendment.) 

Second. — Strike  out,  etc.     {Here  insert  accordinnly.) 

L.  M.,  Sol,  for  Defendant. 

Of  answer. — An  additional  or  amended  answer  must 
be  distinct  and  formal,  and  not  made  by  interlineations 
and  additions  to  the  original  answer.-"  And  if  exco^itions 
ton  an  answer  are  sustained,  the  defendant  slumid  be  ruled 
to  file  a  furtlier  answer  within  a  ])eriod  to  be  fixed  by  the 
court,  and  upon  a  failure  to  do  so  the  bill  .should  be  taken 
pro  confesso.-"' 

A  further  or  amended  answer  filed  after  replication  is 
filed  without  leave,  will  be  disregarded.-^  Leave  to  amend 
an  answer  is  disca-etionary  with  the  court.--' 

=2Bj/.    Co.    V.    Jenkins,    103    111.  111.  338. 
588.  "Craig   v.   People.   47   111.    487; 

2s  McCarthy  v.  Neu.  91   111.   1:27:  Work  v.  HiiU.  79  111.  19G. 
Scott  V.  Cromtcell,  Breese   (Beech-  "«  Rohrrts   v.    Stinlrman,    7S    111. 

er's  Ed.),   25;   Johnson  v.   Olovcr,  120. 
19   Bradw.   585.  ^»Wylder'v.  Crane.  53   111.  490; 

''i  Ry.  Co.  V.  McDermaid.  91  111.  Haskell  v.  Brown,  65  111.  29;  Hig- 

170;   Drake  v.  Drake,  83  111.  526;  gins   v.   Curtis.   82    111.   28;    Booth 

Bafford    v.    Ins.    Co..    88    111.    296;  v.  Wiley.  102  111.  84;  Grocer  Co.  v. 

Humphrey  v.  Phillips.  57  111.   132.  Zelle.     172     111.     407:     Cooney     v. 

in  Safford  v.  Ins.  Co.,  88  111.  296.  Booth.  1C9  111.  :i70;  Dnu:  v.  Drew, 

20  Supervisors   v.   R.  R.   Co.,   21  271   111.   239. 
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Whore  it  is  sought  on  tlio  ovo  oi"  a  hearing  in  a  chan- 
cery case,  after  the  taking  of  evidence  and  the  report  of 
the  master,  to  set  up,  hy  amen(hnent,  a  new  defense  in- 
consistent with  the  issues  already  made,  requiring  the 
taking  of  additional  evidence  and  ])erhai)s  a  continuance 
of  the  cause,  the  court  ought  to  l)i'  informed  not  only 
whether  the  facts  constituting  the  new  defense  were 
known  to  the  defendant  when  the  origiiuil  answer  was 
tiled,  but  also  whether  they  constitute  a  defense.''^'' 

it  is  held  to  be  a  mattei'  of  discretion  to  allow  a  defend- 
ant in  a  chancery  suit  to  amend  his  answer  even  after  the 
evidence  has  been  lieard,  by  setting  up  the  statute  of 
frauds,  as  against  mere  oral  declarations  and  admissions 
of  a  trust,  iu  respect  to  lands.  If  the  complainant  is  not 
]jrepared  to  meet  the  new  issue,  and  needs  time,  he  sliould 
present  an  allHdavit  of  that  fact,  and  ask  for  an  extension 
of  time  for  the  hearing.^" 

Amendments,  to  conform  to  the  evidence,  are  allowable 
at  the  liearing,^*  to  avoid  a  variance.^^ 

Taking  leave  to  amend  an  answer  is  not  a  withdrawal 
of  the  answer  so  that  the  defendant  may  not  take  advan- 
tage of  an  error  in  sustaining  exceptions  thereto.  It 
amounts  to  nothing  more  than  that  the  solicitor  takes 
time  to  consider  wlietlier  he  will  amend  or  stand  hy  his 
pleading;  and  if  he  choose  he  may  do  the  latter,  and  raise 
the  objection  on  demurrer  or  exceptions  in  the  court 
above.^^ 

And  it  is  not  necessary  that  he  give  notice  of  his  elec- 
tion to  do  so.^* 

After  trial,  an  amendment  retracting  an  important  ad- 
mission will  not  l)e  allowed.''^ 

t'l^Drew  V.  Dmc.  271   HI.  233.  DeWolf  v.  Pratt.  42  III.  198;  Erick- 

30  Scott   V.   Harris,   113   111.   447;  son  v.  Rafjerty.  79  111.  209. 

Fielding  v.  Fitzgerald.  130  III.  437.  ■'-  City  of  E.  St.  L.  v.   Trustees. 

^iMoshier  v.  Knojr     College,  32  6  Bradw.  130;  Bennett  v.  Ins.  Co.. 

III.  l.")5;    Doxciiey  v.  O'Donnell,  92  203  111.  439. 

111.    559;    Brewing    Co.    v.    Taylor.  ^^  Bennett    v.    Ins.    Co.,    203    111. 

205  111.  132.  439. 

^^  Farwell  v.  Meyer.  35   111.   40;  "■■Fielding  v.  Fitzgerald.  130  III. 

Marble    v.    Bonhotel.    35    111.    240;  437. 
13 
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No.  116.     Amendment  to  an  answer. 
(Title  o/  cause  and  venue  as  in  No.  100.) 

Amendment  of  the  defendant  C.  D.  to  his  original  answer  heretofore 
filed  in  said  entitled  cause,  made  pursuant  to  an  order  of  the  court 
entered  on,  etc. 

First. — In  the  10th  line  of  the  second  folio  of  said  answer,  after 
the  word  "-in"  insert  the  following:  {Here  insert  the  words  desired 
to  6e  inserted  in  lieu  of  those  stricken  out.) 

Of  decrees. — A  court  may  amend  and  correct  its  rec- 
ords dining  the  term  wlien  rendered.^"  And  a  motion 
to  set  aside  a  judgment  may  be  allowed  at  a  subsequent 
term  if  a  motion  was  made  at  the  term  at  which  it  was 
rendered.-''^  But  after  the  term  at  which  the  final  decree 
or  judgment  is  rendered,  the  court  has  no  power  over 
the  decree  or  judgment,  except  to  amend  it  in  form  or 
to  correct  clerical  errors. ^^ 

A  court  may  enter  decree  or  judgment  nunc  pro  tunc 
as  of  a  ]n"ior  term,  where  the  judgment  or  decree  was  pro- 
nouncetl  at  such  prior  term,  when  the  clerk  failed  to  enter 
it  on  record. ^^ 

Mistakes  of  the  clerk  in  writing  the  record  may  be  cor- 
rected l)y  the  court  at  any  time  so  as  to  make  the  record 
speak  the  truth.*" 

A  material  amendment  of  a  decree  at  a  subsequent  term 
with.out  notice  to  the  adverse  jiarty  is  void.''^ 

As  between  the  original  i)arties  there  is  no  limit  of  time 
to  an  amendment  of  a  record.     In  such  case  notice  nnist 

sr.  N/a/a  V.   Webster.  11   111.  511;  III.    42;    Brciring    Co.    v.    Kocliler. 

Edwards    v.    Irons.    7,3    111.    583;  200  111.  S69;  Gray  v.  ^mcs,  220  111 

Fri7ik  V.  King.  3  Scam.  144;  Tuck-  251. 

er     V.     Hamilton.     IDS     111.     4G4;  3a  Howell  y.  Morlan,  18  Ul.  U2; 

Becker  v.   Sauter,  89   111.   596;    R.  McCormick  v.  Wheeler.  36  111.  114. 

R.  Co.  V.  FAder,  149   111.  173.  *"  Com'rs    v.   Boal.   232    111.    24S; 

37  Windett    v.    Hamilton,    52    111.  Southworth  v.  People.  1S3  111.  621. 

180;    Hihbnrd    v.    Mueller,    S6    111.  '^  flirift    v.    Allen.    55    111.    303; 

256;    Hearson  v.  Orandinc,  87   111.  Briiant  v.    Vir,  83   lU.   11;    Oillett 

116;    People  v.    Sprincier.    106    111.  v   liooth.  95  111.  183;  III.  Loan  Co. 

542.  V.  McCormick,  61  111.  322;   Barag- 

s^  Gaucher  v.   Patterson.   94    111.  iranath   v.    Wilson,   4    Bradw.    80; 

525;  R.  R.  Co.  v.  Holbrook,  72  111.  Rauh    v.    Ritchie,    1    Bradw.    188; 

419;   litate  Sav.  Inst.  v.  Nelson,  49  Cook  v.  Wood,  24  111.  295;    Becker 

ill.    171;    O'Connor   v.    Mullen,    11  v.  Hautcr,  89  111.  596. 
111.  57;  Baldirin  v.  .McClelland,  152 
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bo  ijivoii  to  any  party  advorsoly  aircetc'd,  and  the  rights  of 
third  parties  saved.^'* 

No.  117.     Amendment  to  a  decree. 
(Venue  and  title  of  cause  as  in  Xo.  }7,  ante.) 

And  now  comes  the  complainant,  by  O.  K.,  his  solicitors;  and  this 
cause  coming  on  to  be  heard  upon  the  motion  of  the  complainant  to 
amend  the  decree  in  this  cause  rendered  on,  etc.,  and  the  court  havin? 
examined  the  record  in  said  cause,  and  heard  the  allegations,  i)roofs 
and  arguments  of  counsel  of  the  said  iiarties,  respectively,  and  being 
fully  advised  in  the  iireniisps: 

Doth  order,  adjudfie  and  decree,  that  the  decree  so  rendered  on,  etc., 
be  and  the  same  is  hereby  amended  to  read  as  follows:  {Here  insert 
the  decree  as  amended.) 

«  Church  V.  English,  SI  111.  442. 
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REPLICATION. 

Nature  of. — After  tlio  'lefendant  has  ])nt  in  liis  answer 
the  e()iiii)laiiiaiit  is  to  determine  whetlier  the  answer  is 
suOioient  and  whether  be  will  amend  tlie  bill.  If  be 
neither  excepts  to  the  answer  for  insnfficieney,  nor  amends 
his  bill,  the  usnal  ste])  next  taken  by  him  is  to  file  a  repli- 
cation. This  replication,  according  to  the  present  prac- 
tice, consists  of  a  general  averment  only,  of  the  truth  and 
sufficiency  of  the  complainant's  bill,  and  a  general  de- 
nial of  the  same  iiro]ierties  in  the  answer  of  the  defend- 
ant, but  formerly  if  the  defendant's  answer  stated  new 
facts,  in  o])positiou  to  those  alleged  in  the  bill,  the  com- 
])lainant  was  accustomed  to  reply  by  a  special  statement 
of  other  facts,  not  before  charged.  This  produced  a  re- 
joinder by  the  defendant,  asserting  the  trntli  and  suffi- 
ciency of  his  answer,  and  alleging  the  contrary  of  llie 
complainant's  replication.  A  surrejoinder  fi-e(|nently 
followed  the  rejoinder,  and  a  rebutter  the  surrejoinder, 
and  so  on  as  long  as  new  facts  were  set  forth  by  one 
party  and  denied  l)y  the  other.  But  the  expense,  in- 
convenience and  delay  attending  these  multifarious 
l)leading  on  each  side,  gave  rise  to  an  altci'alion  of  the 
practice.' 

Special  Implications  ai'e  now  superseded  by  the  gen- 
ei-al  i-e))lic;ation,  which  merely  puts  in  issue  the  truth  of 
jlic  answer.  .Vmendments  of  the  bill  have  beiMi  substi- 
tnfcd  ill  the  place  of  special  replicalinns,  ami  a  defendant 
may  now  do  in  an  amendment  of  a  bill  what  he  formerly 
could  liy  a  si)ecial  I'cplication.^ 

1  Barton's  Suit  in  Eq.  124;  470;  t^vlmrfjer  v.  Weed,  3  011m. 
Stnry's  lOq.  I'l.  S  877,  878.  r,11;  Wliilc  v.  Morrison,  11  111.  361. 

-■  Tiiilitun     V.     Vcitcs,     1     (liliii. 
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Within  what  time  to  be  filed. — The  ])ractice  in  the  dif- 
ferent States  as  to  the  time  in  wliicli  a  rei)lieation  may  be 
filed  varies.  In  Illinois,  tlie  statute  jirovidcs  tliat  the  rep- 
lication shall  he  tiled  in  four  days  after  the  eomphiinant, 
or  his  attorney,  shall  be  served  with  notiee  of  answer 
filed.'  The  court  will  sonietinies  jieniiit  a  re]iHcatiou  to 
be  filed,  in  furtherance  of  justice,  after  a  case  is  called 
for  hearing,  when  it  has  been  omitted  liy  accident  or  rais- 
take.^ 

Wiiere  the  ilefendant  treats  the  cause  as  at  issue,  joins 
ill  taking  depositions,  and  consents  to  set  tlie  cause  down 
for  hearing  on  the  bill,  answer,  exhibits,  and  depositions, 
and  the  cause  is  heard  acordingly,  lie  can  not,  on  error, 
insist  that  the  proofs  sliall  not  be  considered.-'* 

Where  a  replication  has  been  filed,  it  will  be  presumed 
to  have  been  filed  in  season,  until  the  contrary  is  proven.^ 

Issue  made — Failure  to  file  repulication. — After  repli- 
cation is  lilcd,  the  cause  is  at  issue  and  ready  for  hearing. 
A\'hcr('  the  parties  proceed  to  a  hearing  on  the  bill  iind 
answer,  without  a  re])lication,  the  answer  will  be  taken 
as  true,  so  far  as  it  is  responsive  to  the  allegations  of  the 
bill;  and  no  evidence  can  be  received  to  contradict  it,  ex- 
cept matters  of  record  to  which  the  answer  refers,  and 
whicii  are  provable  by  such  record.' 

But  if  the  cause  is  heard  upon  the  pleadings  and  evi- 
dence, the  replication  will  be  deemed  as  waived.** 

3  Rev.  Stat.    (1913)    166;    1  J.  &  226;    Beams  v.   Dcnham.   2   Scam. 

A.  An.  Stat.  749.  58;  DeWolf  v.  Long,  2  Gilm.  679; 

<  .Moseley,  920;    Lord   Red.   267;  Payne    v.    Frazier.    4    Scam.    55; 

Armistead  v.  Bozman.  1  Ired.  Ch.  Trout  v.  Emmons.  29  III.  433;  Nel- 

R.  117;   Sea  Insurance  Co.  v.  Day,  son  v.  Pinegar.  30  III.  473;  Mason 

9  Paige  Ch.  R.  247.  v.   McOirr.    28   111.   322;    Dooley   v. 

■■Marpel  v.  Scott.  41  111.  50;  Cor-  Slipp,  26  111.  86;  Thomas  v.  Caul- 
bus  V.  Teed.  69  111.  205;  Jones  v.  tas.  76  111.  493;  County  v.  R.  R. 
Neely.  72  111.  449;  Holmes  v.  Clif-  Co.,  119  111.  218;  Roach  v.  Glos. 
ford.  95  111.  App.  245.  181  111.  440;    Kingman  v.  Mowrey, 

"Lyon   V.    Talmadge,    14    Johns.  182  111.  256;  Olos  v.  Randolph.  133 

R.  501.  111.   197. 

■Rev.   Stat.    (1913)    166;    1  J.  &  s  Jameson    v.    Conway.    5    Gilm. 

A.   An.   Stat.   745;    Derby  v.   Cfage,  227;    Webb    v.    Alton    Ins.    Co..    5 

3S  111.   27;    Chambers  v.  Roice,  36  Gilm.    223;    Stark   v.   Hillibert,    19 

111.  171;   Farrell  v.  McKee,  36  111.  111.   344;    Marple   v.    Scott,   41   111. 
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Withdrawing — Amendment  to  bill. — If  the  necessity 
for  an  amendment  arises  after  the  filing  of  the  repliea-« 
tion,  the  corai")lainant  should  make  a  special  application 
to  the  court  for  leave  to  withdraw  the  replication,  for 
the  purpose  of  amending.^  Upon  which  application  he 
must  satisfy  the  court,  by  affidavit,  that  tlie  matter  of  the 
proposed  amendment  is  material,  and  could  not,  with  rea- 
sonable diligence,  have  been  sooner  introihiced  into  the 
bill."'  But  this  i^ractice  does  not  apply  to  amendments  by 
merely  adding  parties,  after  replication.^^ 

If  the  complainant  files  a  replication  to  the  answer, 
after  he  is  apprised  of  the  necessity  of  an  amendment  of 
his  bill,  he  precludes  himself  from  making  such  amend- 
ment.^- 

Ko.  lis.     General  replication. 

In  the Court. 

Term,  19—. 

A.  B.    ■> 
vs.         Lin  Chancery. 

C.  D.     J 

The  replication  of  A.  B.,  complainant,  to  the  answer  of  C.  D.,  defend- 
ant. 

This  replicant  saving  and  reserving  unto  himself  all  and  all  manner 
of  advantage  of  exception  to  the  manifold  insufBciendes  of  the  said 
answer,  for  replication  thereunto,  says:  that  he  will  aver  and  prove 
his  said  bill  to  be  true,  certain  and  sufficient  in  the  law  to  be  answered 
unto;  and  that  the  said  answer  of  the  defendant  is  uncertain,  untrue 
and  insufficient  to  be  replied  unto  by  this  repliant;  without  this,  that 
any  other  matter  or  thing  whatsoever  in  the  said  answer  contained, 
material,  or  effectual  in  law  to  be  replied  unto,  confessed  and  avoided, 
traversed  or  denied,  is  true;  all  which  matters  and  things  this  repliant 
is  and  will  be  ready  to  aver  and  prove,  as  this  honorable  court  shall 
direct,  and  prays  as  in  and  by  his  said  bill  he  has  already  prayed. 

Sol.   for  Complainant. 

AVIiei'e  a  decree  finds  that  tlic  ciuist^  was  luvird  upon  (lie 
pleadings,  etc.,  including  a  i-(']ilicati()ii,  tlic  decree  at  vari- 

50;    Jones   v.    Neely,   72    111.    449;  fl.    ?,.3.'?. 

Piot  v.  Davis.  241  111.  434.  '^  liralflr   v.    M-atrniian.   4    Sim. 

"1    Dan.  Ch.  Pr.  546;   2  lb.  :iS9;  12.''i. 

Coop.  Eq.  PI.  333;   1  Rarb.  Ch.  Pr.  i-  Vmnityra    v.    Odell,    4    Paige 

253;  Ch.   R.    121. 

ml  Dan.  Ch.  Pr.  54G;   Coop.  Rq. 
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ance  with  the  answer  will  not  be  rcveiised  merely  because 
no  replication  appears  in  the  transcript,  but  leave  will  be 
iriven  to  file  one  nunc  pro  tunc.^^ 

Additional  pleading  after  issue  joined. — It  is  a  matter 
jiurcly  (liscrctiouary  with  the  court  wiietlier  to  allow  a 
party  to  file  a  replication  or  other  additional  pleading, 
after  he  has  once  pl(>adcd  to  the  merits,  and  the  filing  of 
such  a  pleading  without  leave  of  court  and  without  taking 
a  rule  on  the  opposite  part.v,  is  improper  practice.  A 
pleading  so  filed  is  not  i)rop('rly  a  part  of  the  record." 

A  general  replication  does  not  admit  the  truth  of  aver- 
ments of  new  matter  in  the  answer,  but,  on  the  contrary, 
puts  in  issue  the  truth  of  the  answer;  but  if  the  averment 
or  the  answer  are  to  be  met  by  new  matter  by  way  of 
avoidance  it  is  proper  to  plead  such  new  matter  by  way 
of  amendment  to  the  bill." 

1-^Hurd   V.   Ascherman.    117    111.  115;   Dai^is  v.  Lang.  153   111.  175; 

501;   see  Broicn  v.  Mortgage  Co.,  Walter  v.  liussell,  250  111.  416. 

110  III.  235.  1^  Brockway  v.  McClun,  243   111. 

"  Robb    V.    Bosticick,    4    Scam.  196. 
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SECTION  I. 
ORIGIN   OP  OFFICE. 

A  master  in  eliancery  is  an  officer  of  a  court  of  elianoery 
who  acts  as  an  assistant  to  the  chancellors,  who  refer  to 
him  interlocutory  orders  for  stating  accounts,  computing 
damages  and  the  like.^ 

The  masters  were  originally  clerks  associated  with  the 
chancellor,  to  discharge  some  of  the  more  mechanical 
duties  of  his  office.  They  were  called  precentores,  and 
gradually  increased  in  number  until  there  were  twelve  of 
them.  They  obtained  tlie  titU^  of  masfei'  in  the  reign  of 
Edward  TIT.  Tlie  office  lias  been  abolished  in  Eughuid. 
In  the  United  States,  officers  of  this  name  exist  in  many 
of  the  States,  with  siiiiilai'  powers  to  those  exercised  by 
English  masters,  but  variously  modilied,  restricted  or 
enlarged  by  statute,  and  in  some  of  the  States  similar 
officers  are  called  commissioners,  and  i)y  oilier  titles." 

Altliough  vested  in  some  States  by  statute  with  ]iowers 
in  their  nature  judicial,  such  as  the  issuing,  in  extraordi- 
nary cases,  of  writs  of  injunction,   habeas   corpus,  ne 

1  liouv.  L.  n.  121;   Schiicliardt  \.  =  liouv.    L.    D.    1G4;    Schiicluirill 

People,   99    III.    501;    Ennessor   v.      v.  People,  '.t'.l  111.   501. 
Tludck,   169    111.    494. 
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exeat,  iiiul  cerfiDniri.  Ilic  master  is  a  ministerial  and  not 
a  judicial  officer,''  and  his  duties,  wifli  tlie  exceptions  re- 
ferred to,  are  of  a  striitiv  ministerial  nature. 


SECTION  II. 
APPOINTMENT  OF. 

Who  may  act — How  appointed. — Tlie  statute  provides 
that  the  several  circuit  courts  may  appoint  in  the  re- 
spective counties  a  master  in  chancer}',  and  that  the 
Circuit  and  Superior  Courts  of  Cook  County  may  ap- 
point for  their  respective  courts  as  many  masters  in 
chancery  as  there  are  judges  thereof. 

Masters  must  be  residents  of  the  county  for  which  they 
are  appointed  and  are  required  to  give  bond  and  take  an 
oath  of  office.'' 

They  are  a])pointed  for  the  term  of  two  years,  but  may 
be  removed  from  office  by  the  coui't  for  which  they  are  ap- 
pointed for  good  cause  shown  f  and  when  a  vacancy  oc- 
curs the  court  must  fill  the  vacancy  by  appointment  as 
conveniently  as  may  be.** 

One  need  not  be  an  attorney  at  law  to  be  eligible  to  the 
office  and  it  has  been  held  that  a  woman  is  eligilile.'' 

A  master  in  chancery  api)ointed  by  all  the  judges  of  the 
Superior  Court  of  Cook  County  is  regularly  appointed 
although  but  one  of  the  judges  approved  his  bond.^     • 

AVhen  an  order  appointing  a  master  in  chancery  for  the 
Superior  Court  of  Cook  County  has  been  duly  entered 
of  record  his  right  to  act  as  such  cannot  be  questioned 
because  all  the  judges  of  such  court  failed  to  sign  such 
order." 

Special  master. — The  statute  further  provides  that 
whenever  it  shall  happen  that  there  is  no  master  in  chan- 

'  Boston  V.  Nichols.  47  III.  353;  ^  Ibid. 

Hards  v.  Burton.  79  III.  504;   De-  t  Schuchardt   v.    People.    90    HI. 

Leuic    V.   yeely.   71    III.   473.  501. 

<  Rev.    Stat.    (1913)    1598;    4   ,T.  »  Grcme  v.  People.   182   HI.  278. 

&  A.  An.  Stat.  4139.  ^  Oottschalk    v.    Noyes,    225    III. 

■•Ibid;  People  v.   Welty,  75   III.  94. 
App.   514. 
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eery  in  any  county,  or  when  such  master  shall  be  of  coun- 
sel or  of  kin  to  either  party  interested,  or  otherwise  dis- 
qualified or  unable  to  act  in  any  suit  or  matter,  the  court 
may  appoint  a  special  master  to  perform  the  duties  of  the 
office  in  all  things  concerning  such  suit  or  matter. ^'^ 

The  appointment  of  a  special  master  is  discretionary 
with  the  court  and  it  will  be  presumed  to  have  been  made 
for  good  and  sufficient  reasons  whether  they  appear  of 
record  or  not.'^ 

When  the  regular  master  is  a  party  to  a  suit  in  chan- 
cery, it  is  not  only  proper,  but  it  is  the  duty  of  the  court, 
to  appoint  a  special  master.^^ 


SECTION  III. 
DUTIES   AND   POWERS. 

Duties  and  powers  generally. — The  duties  of  masters 
generally  are  to  take  accounts  and  make  com]mtations,  to 
make  inquiries  and  report  facts;  to  state  damages;  to 
perform  some  special  ministerial  act  directed  by  the  court, 
such  as  the  sale  of  property,  the  settlement  of  deeds,  ap- 
pointments of  new  trustees  and  the  like;'^  the  determina- 
tion as  to  whether  pleadings  referred  to  them  contain 
matters  which  are  scandalous  or  impertinent ;  to  examine 
into  incumbrances  and  debts  so  that  a  final  decree  may 
do  complete  justice,^*  and  to  discharge  such  duties  as  are 
specially  charged  upon  them  by  statute. i"' 

These  matters  are  always  by  the  decree  on  the  first 
hearing  refeired  to  a  master  to  examine,  who  then  reports 
the  fact  as  it  appears  to  him,  to  tlie  court. 

In  Illinois. — The  statute  further  provides  that  masters 

ill  cliaiiccvy,  in  Iheir  respective  counties,  sliall  liave  au- 

iiRev.    Stat.    (l!ti:i)    ^h'.V.)■.    4    J.  :;('.">;    Doir  v.    Ihntlrr.   S.I    III,    App. 

&    A.    An.    Stat.    4140;    Wilhitr   v.  ^"4. 

Pearce.  47  111.  413;    White  v.  Ilaf-  i^auiiam     v.    BahUcin,    96     111. 

lakPr,  27   111.  S49;   Davis  v.  Dnris.  App.   7,2?,. 

30    111.    ISO.  n  Houv.    L.    D.,    104. 

^^  Farnsworth  \-.  Htrasler.  Vi  l\\.  ^'^  Knnrssor    v.    Hudck,    169    111. 

482;  Groendyke  v.  Coffeen,  109  111.  194. 

325;    LubUnrr  v.   Yromans,  6."i   111.  i'  Dan.  Chan.  Pr. 
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tliority  to  take  (l('i)ositioiis,  liolli  in  law  and  ('i|nity,  to  ad- 
niiiiistor  oaths,  to  compel  the  attendance  of  witnesses, 
take  acknowledqniients  of  deeds  and  other  instruments  of 
\vritin_i>-,  and  in  the  al)sence  of  tlie  judge  to  order  the  issu- 
ing? of  the  writs  of  habeas  corpus,  ne  exeat  and  Injunc- 
tion, and  jierform  all  other  duties  wliicli,  according  to  the 
laws  of  this  State,  and  tlie  practice  of  courts  of  chancery, 
a]ipertain  to  the  office.*" 

Tlie  statute  fui'tlier  i)rovides  that  masters  in  chancery 
in  their  respective  counties,  U]ion  a]i))lication  in  manner 
as  is  now  provided  hy  law,  to  !)(>  made  to  the  proper 
judge,  shall  have  power  to  grant  and  order  the  issuing 
of  writs  of  certiorari,  to  remove  causes  from  justices  of 
the  peace  into  the  proper  court.*^ 


SECTION  IV. 
PROCEEDINGS  ON  REFERENCE. 

Reference  to — When  necessary  or  proper. — The  statute 
provides  that  upon  default  or  uiion  issue  heing  joined,  the 
court  may  refer  the  cause  to  a  master  in  chancery,  or 
sjiecial  connnissioner,  to  take  and  report  evidence,  with  or 
without  his  conclusions  thereon.'^ 

A  master  is  only  authorized  to  act  when  ordered  by  the 
court,  and  an  order  of  reference  is  therefore  necessary 
befor(>  he  is  entitled  to  take  testimony.** 

If  testimony  is  taken  by  any  person  without  any  ap- 
pointment of  record,  it  will  be  rejected  as  against  an 
infant  defendant.^" 

The  matter  of  the  reference  of  a  cause  to  a  master  in 
chancery  is  discretionary  with  the  court,^*  but  it  is  the 
well-settled  practice  when  accounts  involve  large  sums 

i«4  J.  &  A.  An.  Stat.  4140;  Rev.  ^"Fischer  v.  Fischer,  54  111.  231. 

Stat.    (1913)    1599.  "^  Land  Co.  y.  Peck,  112  m.  iSl; 

1' 2  Rev.  Stat.  (1913)  1599;   4  J.  Stewart    v.     Duffy.    116     111.     49; 

&  A.  An.  Stat.  4142.  Schulz  v.  Schttlz.  138  111.  665;  City 

18  Rev.  Stat.    (1913)   167;   1  J.  &  v.'  Ry.  Co..   152   111.   171;    Harding 

An.  Stat.  760.  v.  Harding.  180  111.  481;  Cusack  v. 

^"Preston  v.  Hodgcn.  r,0  III.  56;  Budasz.  187  III.  392. 
Bess  V.  Yoss,  52  111.  472. 
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of  money  or  are  intricate  or  complicated,  or  where  tlie 
testimony  is  voluminous  or  eonflieting,  to  refer  the  cause 
to  the  master  to  state  the  account,--  anil  unless  this  is 
done  the  decree  will  be  reversed. 

Where  objections  are  filed  to  the  account  of  a  receiver 
the  better  practice  is  to  refer  the  disputed  items  to  a  mas- 
ter to  take  testimony  and  report  conclusions.-* 

It  is  error  to  refer  a  cause  to  one  master  in  chancery 
to  report  his  conclusions  of  law  and  fact  upon  the  evi- 
dence taken  before  another  master.^^ 

Notice. — Upon  the  reference  of  a  matter  to  a  master  to 
examine  and  report  ujjon,  it  is  his  duty  as  soon  as  he 
reasonably  can,  after  tlie  reference,  to  assign  a  time  and 
place  for  proceedings  in  tlie  same,  and  to  give  notice  to 
each  of  the  parties  or  their  solicitors;  anil  if  either  party 
shall  fail  to  appear  at  the  time  and  place  appointed,  the 
master  is  at  liberty  to  ])roceed  ex  parte,  or  in  his  discre- 
tion to  adjourn  the  examination  and  proceedings  to  a 
future  day,  giving  notice  to  the  absent  party  or  his  solici- 
tor, of  such  adjournment;  and  it  is  the  duty  of  the  master 
to  proceed  with  all  reasonable  diligence  in  every  such  ref- 
erence, and  with  the  least  i)ractical)l('  delay;  and  either 
party  is  at  liberty  to  ajjpeal  to  the  court  for  an  order  to 
the  master  to  speed  the  iirocecdings  and  to  make  his 
report. ^'^ 

If  after  reasonable  udllce  the  master  proceeds  in  the 
absence  of  the  defendant,  iiis  report  can  not  successfully 
be  objected  to  as  being  ex  parte.-'' 

The  time  to  prepare  for  a  hearing  after  notice,  unless 
fixed  by  some  rule  or  order  of  court,  is  Irl't  in  the  discre- 
tion of  the  master,  but  it  shonhl  he  a  rcasonaljie  notice. ^^ 

2^  Scale   V.   Bcale.    116    HI.    292;  -■^  Hrffroii    v.    Rirr.    40    111.    Ajip. 

French  v.  Oibbs.  105  111.  523;  For-  244. 

dycc     v..    Shriver,     115     111.     530;  ^iMiiriihii    v.    l^clnirll.    21S     111. 

Payne  v.   Ncucomb.   100   111.   611;  1S2;   Cod  v.  Glos.  232  111.  142; 

Hconre  v.  Sconce.  15  111.  App.  109;  =■•  2   McC.    (N.  J.)    515. 

Orach  v.  Strngrr.  05  111.  4S1;  Moss  ^n  Moore  v.   Titinnn.  33  111.  358; 

V.  McCall.  75  111,  190;  lilackaby  v.  Whitcshlc  v.   PitUiain.  25   111.   285. 

Blackaby,  185   111.  94.  ^t  Bcrnie   v.    Vandever,    16   ArU. 

516. 
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Tlio  niasfcr  may,  on  iiotico,  canso  proof  to  be  taken 
witliiii  a  spcciliod  time,  and  in  tlio  alisenoe  of  a  rule  of 
conrt  to  tlie  contrary,  may  ret[uire  such  proof  to  be  closed 
wlien  the  court  is  not  in  session.^" 

A  guardian  ad  litem  is  entitled  to  a  notice  of  takinij: 
evidence  before  the  master,-'-*  and  wliere  testimony  is 
taken  without  any  notice  to  tiie  guardian  ad  lilciii,  it  is 
not  admissible  as  against  the  infants,  for  want  of  notice; 
and  this,  though  the  guardian  may  have  made  no  objec- 
tion at  the  hearing.-"^ 

Rights  of  defendant  in  default. — Where  a  bill  has  been 
taken  pro  c())ifi'ssij.  foi-  want  of  ajjpearance,  no  notice  is 
I'eciuired  to  be  given  to  the  defaultecl  defendant  to  appear 
i)efoi-e  the  master  on  the  reference.  It  is  only  in  con- 
tested cases  that  notice  is  required.  But  where  default  is 
had  for  want  of  answer  after  appearance,  the  defendant 
is  entitled  to  notice.^^ 

The  defaulted  defendants,  however,  have  a  right  to  be 
present  before  the  master  on  the  reference,  if  they  think 
))r(iper,  and  n]ion  the  master  making  his  report,  they  may 
if  Ihcy  choose,  file  cxceiitions  and  resist  its  approval. ^- 

Hearing  on  reference. — Under  an  order  of  reference  to 
take  proof  and  report  the  same  together  with  his  con- 
clusions of  law  and  evidence,  it  is  the  duty  of  the  master 
to  cause  the  witnesses  to  be  brought  before  him  and  exam- 
ined in  bis  presence,  and  to  tlien  have  their  testimony  re- 
duced to  writing  and  to  embody  the  same  in  his  rej^ort, 
together  with  his  conclusions.^-' 

Where  the  court  directs  an  incpiiry  into  a  fact,  it  is  in 
the  nature  of  a  new  issue  joined,  and  what  would  be  evi- 
dence in  any  other  cause  will  be  evidence  before  the  mas- 
ter, and  therefore  the  parties  are  at  liberty  to  make  use 
of  all  the  proceedings  which  are  of  record  in  the  case, 

28  Sweeny  v.   Kavffman.  IGS  lU.  =1  Craig    v.    McKinney,    72    111. 

233.  30.">:   2  Dan.  Ch.  Prac.  1152;  Arm- 

2t  Boyer  v.  Boyer.  S9  111.  447.  ilrong  v.   Ass'n.  60   III.   App.   31S. 

ioBoypT  V.   Boyer.   89    lU.    447;  ^^  Moore  v.   Titman,  33  111.  Z^8. 

Turner  v.  Jenkins.  79  III.  228;  ^^  Schnadt  v.  Davis,  1S5  III  i76. 
Crane  v.   Stafford,  217   111.   21. 
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whether  they  be  pleadings,  such  as  bills,  answers,  etc.,  or 
in  the  nature  of  evidence,  such  as  depositions  or  affidavits 
which  have  been  made  use  of  or  filed  on  former  occasions. 
.  The  pleadings  can  only  be  used  for  the  same  pui'pose  they 
were  used  before  the  court,  viz.,  as  admissions  of  the  par- 
ties on  whose  behalf  they  were  filed.  They  can  not  be 
used  for  or  against  any  other  party.^* 

In  order  to  compel  the  attendance  of  witnesses,  sub- 
poeiias  may  be  issued  by  the  clerk  of  the  court  at  the  re- 
quest of  the  master  in  the  same  manner  and  form  as  are 
ordinary  mihpoenas. 

It  is  the  duty  of  the  parties  when  the  cause  is  referred 
to  the  master,  to  appear  before  him  and  take  their  proofs 
and  a  jiarty  can  not  decline  or  neglect  to  do  so  and  then 
offer  his  proof  on  the  hearing  ;^^  for  when  a  cause  is  re- 
ferred to  a  master,  all  the  evidence,  whether  in  deposi- 
tions or  documents,  or  to  be  detailed  by  the  mouths  of 
Jiving  persons,  must  be  introduced  before  him,  and  upon 
the  hearing  of  exceptions  to  his  report  or  the  hearing  of 
the  cause,  the  court  will  hear  no  evidence  that  was  not 
before  the  master.^^ 

If  the  defendant,  relying  upon  the  insufficiency  of  the 
complainant's  evidence,  introduces  no  evidence  until  after 
jthe  master  has  filed  his  report,  the  chancellor  may,  upon 
a  proper  showing,  order  the  master  to  re-open  the  case 
and  hear  the  defendant's  evidence.^^ 

If  the  chancellor  wishes  additional  evidence  taken,  it  is 
proper  practice  to  re-refer  the  cause  to  the  master  to  hear 
and  report  the  additional  evidence.^* 

The  master  must  take  all  the  evidence  offered  by  either 
party  and  accord  to  each  the  right  of  cross-examination.^" 

He  cannot  comjiel  payment  of  fees  as  a  condition  to  tak- 

s<  2  Dan.  Ch.  Pr.  1379.  Brucggcstradt  v.  Ludwig,  1S4   111. 

ss  Gould  V.  Banking  Co.,  36   111.  24. 

App.   590.  ^T  Brewster    v.    Cahill,    199    111. 

311  Cox   V.    Pierce.    120    111.    556;  309. 

Allison  y.  Perry,  no  m.  9;     Schu-  m  Wall    v.     Stapleton.     177     111. 

71.0)1))  V.  Hvlberg,  62  111.  App.  218;  357;  Bruvggrslradt  v.  Ludirig,  184 

J'ii)ur     V.     Cutler,     G9     111.     267;  HI.    24. 

3»  aios  V.  Flancdy,  207   111.  230. 


Masters  in  Chancery.  207 

inp:  evidonco,''"  nor  oan  lie  report  conclusions  from  evi- 
dence taken  hy  anotiior."" 

Upon  tile  licariii.n'  lict'orc  the  master,  (lie  proper  prac- 
tice is  for  tlie  complainant  or  tiie  party  supporting  the 
affirmative,  to  first  introduce  his  evidence  and  for  the 
defendant  or  the  party  supportinii;  the  negative  to  then 
introduce  his  evidence,  to  which  the  complainant  may 
offer  relmttiui!:  testimony,  the  same  as  n])on  a  hearing 
before  tlie  chancellor.  If  the  master  refuses  to  allow  a 
question  or  series  of  questions  to  he  administered,  as 
going  to  matters  imiirojier  or  useless  to  he  inquired  into, 
or  for  other  reasons,  the  questions  at  large,  or  in  sub- 
stance, or  the  matter  of  the  inquiry,  should  be  stated  in 
writing  and  a  motion  made  to  the  chancellor  for  an  order 
that  the  master  permit  those  interrogatories  to  be  admin- 
istered, or  an  examination  to  be  made  upon  that  point. *- 

Where  this  course  is  not  followed  and  when  the  cJian- 
cellor  has  ruled  that  testimony  rejected  Ity  the  master  is 
admissible,  it  is  proper  practice  to  re-refer  the  cause,  with 
directions  to  the  master  to  admit  the  testimony.''* 

Until  an  order  of  court  or  an  agreement  fixing  the  time 
to  close  the  taking  of  evidence,  the  jiarties  have  the  right 
to  continue  to  take  evidence  at  any  time  until  the  trial.'** 

The  refusal  of  the  master  to  re-o])en  a  case  to  hear  ad- 
ditional evidence  is  not  ground  for  reversal  unless  it  is 
clear  he  has  abused  his  discretion.''^ 

A  motion  to  extend  the  time  fixed  by  a  rule  for  the  clos- 
ing of  testimony  before  the  master  is  addressed  to  the 
discretion  of  the  court,  which  shonld  be  exercised  in  the 
furtherance  of  justice  and  not  to  bar  litigants  from  the 
fair  presentation  of  the  issues  in  the  case.'** 

On  a  hearing  before  the  master,  parties  have  the  same 
right  to  be  heard  by  themselves  or  by  counsel,  to  intro- 
duce evidence,  cross-examine  witnesses  and  take  the  va- 

*'>Ibid.  in.   24. 

*iCoel    V.     Glos,    232     III.     142;  **  TiUotson   v.   MUrhcU.    Ill    III. 

ilurphy  V.  Srhnell.  248  111.  1S2.  518. 

<2  Hoffmann's  Mast,  in  Chan.  58.  *!>  Oliver  v.  M'ilhite,  201  111.  552. 

■<3  Brueggcstradt  v.  Ludivig,  1S4  <6  Drew  v.  Drew,  271   111.  239. 
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rious  steps  authorized  by  law,  as  if  the  hearing  was  be- 
fore the  court.^^ 

Where  a  chancery  cause  is  referred  to  the  master,  it  is 
the  duty  of  tlie  master,  after  giving  due  notice  to  tlie  par- 
ties, to  take  the  evidence  offered  by  the  defendant  even 
though  the  complainants  do  not  a]ipear,  and  when  the 
cause  is  heard  by  the  chancellor  on  the  evidence  taken  by 
the  master  the  chancellor  may  dismiss  the  bill  for  want  of 
equity  and  need  not  dismiss  it  for  want  of  prosecution.'"* 

Accounting, — When  a  cause  is  referred  to  the  mas- 
ter to  take  and  state  the  accounts  between  parties,  the 
court  shoiild  first  find  and  declare  the  rights  of  the  par- 
ties and  the  rule  to  be  adopted  in  stating  the  account  •,^^ 
and  the  examination  should  be  limited  to  such  matters 
within  the  order  as  the  principle  of  the  decree  or  order 
may  render  necessary.'"' 

The  better  practice  is  for  each  ]>arty  to  bring  in  his 
whole  account  for  the  whole  period  for  which  he  is  ac- 
countable, including  both  debit  and  credit.  The  master 
should  then  ascertain  from  the  ]iarties  or  their  counsel, 
by  suitable  acknowledgment,  what  matter  or  matters  are 
agreed  to  or  admitted,  and  the  disputed  matters  claimed 
by  either  ]iarty  should  be  reduced  to  writing  by  the  par- 
ties respectively,  and  Ihe  requisite  ))roof  then  be  taken. •'• 
In  taking  an  account  the  master  is  iu)t  limited  to  the  date 
of  the  entering  of  the  dcM-ree  but  can  extend  it  down  to  tlie 
time  of  the  hearing  before  luin."'- 

A  court  of  chancery  may,  in  its  discretion,  hear  all  of 
the  evidence  on  one  question  or  branch  of  a  case  and  then 
refer  the  case  to  a  master  to  take  and  reiiort  the  evidence 

47  Ins.  Co.  V.  Slee,  123  111.  57.  =»  Hemsen  v.   Remscn.   2   Johns. 

*»  Matfenhirr    v.    Onarhart,    257  Ch.  495. 

111.    .315;     Cleaver    v.    Smith,    114  ''12  Dan.  Ch.   Prar.   1410;    Rem- 

111.  114.  explained.  xin  v.  Revisen.  2  Johns.  Ch.  501; 

*«  Dan  forth   v.    Mrlntyre,   11    111.  Htory    v.    Brown,    4     Paige,     112; 

App.   417;    il/os.s   v.   M<Cnll.   1',   111.  Pottrr.wn  v.  Johnson.  11.3  HI.  559; 

I'JO;    Hteere    v.    Ilonriland.    39    111.  MiMnnnomy    v.     Wall-rr.     63     111. 

264;    Qitayle  v.   Guild.  83  111.  553;  App.   259. 

Knon  V.  HolUnp.iworth.  97  111.  52;  '■=  Rhodes     v.     Ashur.>!t.    71     111. 

Moffett   V.  Manner.   154    111.   049.  Ap|).   242;    S.  C,   176   HI.   351. 
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upon  other  questions  involved.''"  Tliis  is  a  cDininon  and 
well  ('stal)lisli('d  practice  in  hills  I'oi-  accountiii.n'  l)et\veeii 
])artners.  The  court  hears  the  preliminary  evidence  and 
determines  whether  there  ought  to  be  an  aeeounting,  and 
if  it  l)e  determined  that  an  acoouiitini;:  should  he  had,  it  is 
the  usual  j)ractice  to  then  refer  the  ease  to  a  master  to 
take  the  evidence  and  state  the  account.^* 


SECTION  V. 
REPORT  OP. 

The  document  exhibiting  the  master's  findings  and  con- 
clusions is  called  liis  report,  tlie  ol),)ect  of  which  is  to  show 
the  proceedings  which  have  been  had  under  the  order  of 
reference,  the  evidence  wliich  has  lieen  taken,  and  the 
findings  and  conclusions  reached  l)y  the  master,  according 
to  the  terms  of  the  order  of  reference,  in  such  a  manner 
tliat  intelligent  action  may  be  bad  thereon  by  the  court. "'^ 
His  conclusions  should  be  clearly  and  concisely  stated/'" 
Prior  to  the  statute,  (>?  39)  the  master  did  not  report 
the  evidence  to  the  court,  and  it  was  necessary  for  the  par- 
ties to  ai)ply  to  him  for  cei'titied  copies  of  such  evidence 
as  they  might  require  relating  to  matters  excepted  to; 
but  by  our  statute  the  whole  of  the  evidence  is  reported  to 
the  court,  and  the  parties  may  select  from  it  such  portions 
as  are  relevant  to  the  exceptions  and  present  them  to  the 
court.^^ 

A'o.  119.    Order  of  reference  to  master  to  take  proof. 
(Caption  and  title  of  cause  as  in  No.  120,  post.) 

This  cause  came  on  to  be  heard  (or  to  be  further  heard,  as  the  case 
may  be)  at  this  term,  and  was  argued  by  counsel;  and  thereupon,  upon 
consideration  thereof,  it  is  ordered,  adjudged  and  decreed  as  follows, 
viz.:  that  this  cause  be  and  the  same  is  hereby  referred  to  the  master 
in  chancer.v  of  this  court,  to  take  the  proof  of  the  respective  parties; 
that  the  master  first  give  notice  to  the  said  parties  respectively  of  the 

'iiCox  v.   Pierce.   120   111.   556.  Stat.    (1013)    167. 

•••«  Kenealy  v.  Olos.  241  111.  15.  ■'■"  Hayes    v.    Hammond,    162    111. 

55  ScftJMidt  V.  Darts,  185  III.  476.  n3;     Ifonun    v.    Bluhm.    173    III. 

■•a  Steger   v.   Assn..   208   III.   236.  277;     Schnadt    v.    Davis,    185    111. 

s""!  .1.  &  A.  An.  Stat.  760;  Rev.  476. 
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time  and  place  where  such  proof  will  be  taken,  and  cause  to  come 
before  him  all  such  witnesses  as  the  respective  parties  may  desire,  and 
examine  them  severally  on  oath,  and  reduce  their  testimony  to  writing, 
and  report  the  same,  together  with  his  conclusions,  to  the  court. 

No.  120.    Master's  report  uf  testimony. 

In  the Court. 

Term  19—. 

A.  B.  et  al.  -^ 

vs.  I  In  Chancery. 

C.  D.  et  al.   J 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 
In   pursuance  of  an  order  of  this  court,  made  in  the  above  entitled 

cause,  on  the  day  of  ,  19 — ,  whereby  it  was  referred  to  the 

master  in  chancery  of  this  court  to  take  proof  of  the  respective  par- 
ties, and  report  the  same  to  the  court,  I.  the  said  master  in  chancery, 
do  hereby  respectfully  report  that,  having  first  given  a  written  notice  to 
the  said  parties,  respectively,  of  the  time  and  place,  when  and  where 
the  said  testimony  would  be  taken,  and  caused  to  come  before  me  all 
such  witnesses  as  the  respective  parties  desired  or  made  known  to  me, 
and  having  been  attended  by  the  solicitors  of  the  respective  parties, 

I  did,  on  the day  of ,  19 — ,  at  my  office  in ,  proceed  to  take 

the  proofs  of  the  respective  parties;  and  the  several  witnesses  attend- 
ing having  been  severally  sworn,  and  examined  by  me,  I  reduced  their 
testimony  to  writing,  and  have  attached  the  same  hereto,  and  make 
the  same  a  part  of  this  report. 

I  would  further  report  that,  etc.,    {Here  insert  conclusions  of  fact) 
and  would,  therefore,  recommend  that,  etc.     {Here  insert  such  recom- 
inendations  as  the  facts  may  warrant.) 
All  of  which  is  respectfully  svibmitted. 

,  Master  in  Chancery. 

Dated  this day  of ,  19—. 

The  act  of  a  mn.ster  in  eliancory  in  cortiiying  to  testi- 
mony taken  Ijcforc  liini  is  niinislevial  and  may  l)e  done 
after  liis  term  of  olTice  has  expired,  by  virtue  of  iiis  office 
but  not  as  a  speeiai  commissioner  appoinled  for  tliat  pur- 
pose; but  if  he  has  not  readied  iiis  conchisions  and  re- 
ported them  to  the  court  before  his  term  expires  he  can 
not  do  so  afterwards."^" 

The  master's  report  of  his  conclusions  sliould  contain 
only  a  statement  of  the  ultimate  facts,  by  reference  to  the 
pleadings  or  otherwise;  his  conclusions  upon  the  ([ues- 

M  Coel  V.  Glos,  232  111.  142. 
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tions  of  law,  without  discussion  or  arginnont,  and  his  com 
initntiou  of  tlio  aiuouiit  duo,  and  should  not  contain  ex- 
tracts fioMi  the  testimony,  quotations  from  authorities  or 
his  reasons  in  support  of  his  conclusions.'^® 

It  is  not  intended  that  his  report  shall  contain  testi- 
mony or  he  expanded  witli  letters  or  other  exhiljits."" 

Testimony  taken  by  the  master  and  reported  to  the 
chanceUor  before  the  entry  of  the  decree  is  part  of  the 
record  of  tlie  cause,  and  is  before  the  chancellor  for  con- 
sideration upon  the  re-docketing  of  the  cause  after  the 
decree  has  been  reversed  on  appeal  and  the  cause  re 
manded  l)ecause  of  want  of  a  necessary  party.*"* 

Wlien  the  dei)Osition  of  a  witness  is  taken  before  tlie 
master  and  duly  certified  by  him,  the  signature  of  the 
witness  is  not  essential.*^ 

A  /nastc-r's  report  prepared  by  counsel  for  the  success- 
ful party  at  the  suggestion  of  the  master  before  the  latter 
had  announced  his  decision,  which  the  master  adopted  as 
his  own  with  slight  changes,  and  to  which  adverse  counsel, 
who  were  ignorant  of  the  facts,  filed  objections,  which 
were  overruled  and  the  report  presented  to  and-  accepted 
by  the  chancellor  as  the  work  of  the  master,  should  be 
sui)})ressed  when  the  facts  are  discovered. '"'- 

Ko.  121.     Order  of  reference  to  state  account. 
(Title  of  cause  and  venue  as  in  ]\'o.  1:20.) 

This  cause  coming  on  for  further  hearing  upon  the  bill  of  complaint, 
the  answer  of  the  defendant  to  said  bill,  the  replication  of  the  com- 
plainant thereto,  and  the  testimony  taken  and  reported  by  the  master 
in  chancery  under  a  former  order  of  the  court,  and  the  court  having 
heard  the  arguments  of  counsel  for  the  respective  parties,  and  being 
fully  advised  in  the  premises,  doth  find  that,  etc.  (Here  insert  the  find- 
ings of  the  court  as  to  the  facts  and  the  rights  of  the  parties  and  the 
rule  adopted  in  stating  the  account.)  And  in  further  consideration 
of  the  premises,  it  is  ordered  that  this  case  be  again  referred  to  the 
master  in  chancery  of  this  court,  to  take  the  books  of  account,  and  all 
papers    referred    to    in    the    pleadings    and    report    herein    heretofore 

•■■»  Manowsky  v.  Stephan,  233  111.  Hodisch  v.   Moore.   257   111.   615. 
409;   Steger  v.  Bldg.  Ass..  208  111.  f'^  WaUcn   v.   Cummings.    88    111. 

236.  App.    45. 

no  Oottschalk  v.   Noyes,   225   111.  "'Engine  Co.  v.  Potter,  211  111. 

94.  138;  Keeley  v.  Hargreaves,  236  111. 

ooaVancA;  v.  Senft.   222   111.   41;  316. 
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filed,  etc.,  (according  to  finding)  and  state  the  accounts  between  said 
parties  (in  detail,  by  items,  times,  rates,  etc.,  showing  the  items 
claimed,  admitted  or  agreed  to,  allowed  and  disallowed),  taking  and 
reporting  such  testimony,  if  any,  as  may  be  farther  offered  by  either 
of  the  parties  to  the  suit,  outside  of  the  said  books  of  account,  docu- 
ments, etc.,  and  that  the  said  master  first  give  notice  to  the  said 
parties,  respectively,  of  the  time  and  place  when  and  where  said  ac- 
count will  be  taken,  and  further  proof  in  relation  thereto  would  be 
taken,  if  any.  and  report  the  said  statement  of  account  to  the  court  as 
soon  as  practicable. 

No.  122.    Master's  report  on  stating  accounts. 
(Teniic  and  title  oj  cause  as  in  A'o.  120.) 

In  pursuance  of  an  order  of  this  court  rendered  in  said  cause,  on.  etc., 
whereby  this  cause  was  referred  to  the  master  in  chancery  of  this  court 
to  take  the  books  of  account,  documents,  etc.,  referred  to  in  the  plead- 
ings and  report  heretofore  filed  (and  other  testimony,  if  any  has  heen 
taken )  and  state  the  accounts  between  said  parties,  I,  the  said  master 
in  chancery,  do  hereby  report,  that  after  giving  notice  to  the  parties, 
respectively,  of  the  time  and  place  when  and  where  said  accounts  and 
further  proof  in  relation  thereto  (if  any)  would  be  taken,  I  did  on  the 
day  of  19 — ,  proceed  to  state  such  ac<'ounts  between  the  par- 
ties, and  find  that,  etc.  (Here  insert  the  findings  o]  the  master  as  re- 
quired by  the  order.) 

And  I  attach  hereto  as  exhibits  "A,"  "B,"  etc.,  statements  of  the 
accounts  of  each  of  said  parties,  and  of  such  auxiliary  accounts  as  I 
considered  necessary  In  advising  the  court  as  to  the  several  Interests 
of  said  parties;  and  I  would  further  report  that  upon  the  statement 
of  said  account,   I  find  that  there  is  due  from  the  defendant  C.  D.  to 

the  complainant   A.   B.   the  sum   of  dollars,   for   which   a   decree 

should  be  entered. 

And  I  herewith  file  the  testimony  taken  on  the  said  order  of  refer- 
ence. 

All  of  which  is  respectfully  submitted. 

(Date,  etc.) 

Master  In  Chancery, 

'I'lic  iiiasU'r  should  staff  liis  account  in  detail,  by  itoins, 
times,  i-atos,  etc.,  and  show  the  ilciiis  claimed  and  disal- 
lowed, as  well  as  the  items  allowed.'''' 

SECTION  VI, 
OB,IECTIONS   AND    R.XCMOPTIONS   TO   RRPOUT. 

Tt  is  the  usual  i)i-a<-tice  I'oi-  the  master,  al'ter  he  has  pre- 
pared  Ids    report,    to    uotil'y    all    parties,    and    li.\    a    day 

03  Gape  v.  Arndl.  121  111.  491;  Vraig  v.  .VcKinncy,  Tli  111.  305; 
Brockman  v.  Aulgcr,    12    111,   277;       tinell  v.  DeLand,   138   111.   55. 
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wlien  objections  may  lie  iiuulc  and  coiisidcrecl.  If  no  oh- 
jertions  aro  interposed,  he  tlien  returns  the  report  into 
eourt.  If  his  tindings  of  fact  are  not  correct  in  the  jndg-- 
nient  of  the  parties,  it  is  tlieir  duty  to  interpose  their  ob- 
jections, so  as  to  aft"ord  tlie  master  an  opportunity  to  mod- 
ify his  rei)ort,  if  wrona'.  If  on  such  hearing-  the  nuister 
declines  to  chan.ye  liis  i'('])ort,  the  objecting-  ))arty  nuist 
file  excejttions  to  it  wlicii  it  is  lilcd.  W'licu  this  course  is 
not  i)ursned,  and  no  suflicient  reason  is  assigned  for  not 
doing  so,  the  report  wiien  approved  by  the  court,  will  be 
deemed  conclusive  upon  the  (piestions  covered  by  it,  and 
it  can  not  be  questioned  either  in  tlie  Circuit  or  Apjiellate 
Court  ;*^  and  the  decree  cannot  be  reversed  on  the  facts 
unless  the  findings,  conceding  them  to  be  true,  are  not 
sufficient  to  sustain  it."^ 

If  the  master  decides  to  overrule  the  objections  to  his 
report  he  should  merely  state  his  decision,  without  dis- 
cussion or  argiunent."" 

But  if  an  improper  decree  is  rendered,  it  will  be  re- 
versed, although  no  exce]itions  were  made  to  the  master's 
re})ort/'' 

When  the  master  liy  his  rejioit  states  all  the  facts  cor- 
rectly, but  is  mistaken  as  to  the  legal  consequences  of 
those  facts,  it  is  not  necessary  for  the  party  dissatisfied 
with  the  findings  to  except  to  the  report,  as  the  questions 
decided  by  the  master  may  be  opened  uj3on  further  direc- 
tions, without  excejitions.** 

<i*Jcu'rlJ  V.  Paper  Co.,  101  111.  ««  2  Dan.  Ch.  Pr.  §  1492;  Hurd 
57:  Hurd  v.  Goodrich,  59  III.  450;  v.  Goodrich.  59  111.  450;  Von  To- 
I'enncll  v.  Ins.  Co..  73  111.  303;  t'cl  v.  Ostrander,  158  HI.  503; 
Imp.  Co.  V.  Whitehead.  128  111.  Hayrs  v.  Hammond.  162  111.  133; 
279;  dinger  v.  Steele.  125  111.  426;  Hlonahan  v.  Fitzgerald,  62  111. 
F.nnessor  v.  Hudek,  169  111.  494;  App.  192;  S.  C.  164  111.  525;  Mar- 
Marble  V.  Thomas.  178  III.  540;  low  v.  Rich.  252  111.  442;  Dorn  v. 
Kinsella  v.  Cahn.  185  111.  208;  Farr.  179  111.  110,  and  Thornton 
Jones  V.  Crary.  234  111.  26.  v.  Loan  Ass'n,  181   III.  456;   GiUett 

'■••' Matthews    v.    Whitehorn,    220  v.    Trust    Co.,    230    111.    373;    Ton 

111.  36.  Platin    v.    Winterhotham,    203    111 

»»  Manowsky  \:  Stephan,  233  111.  198;    Williams  v.   Spitzer,  20S   111. 

409.  505. 

OT  Strang   v.    Allen,   44    111.    429. 
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Exceptions  to  the  leg'al  conclusions  of  the  master  are 
neither  necessary  or  })roper.*'' 

No.  12S.    Objections  to  master's  report. 

In  the Court. 

A.  B.  et  al.    "^ 

vs.  Lin  Chancery. 

C.  D.  et  al.     J 

Term,  19—. 

Objections  taken  by  the  above  named  defendants  to  the  report  of  the 

master  in  chancery,  to  whom  this  cause  stands  referred  to  take  proofs. 

First. — For  that  the  said  master  has  etc.  (Here  state  the  ground 
for  objection.) 

Second. — For  that,  etc.    (and  so  on.) 

In  all  which  particulars  the  said  defendants  object  to  the  said  re- 
port, and  submit  that  the  same  ought  to  be  varied  and  altered. 

,  Sol.  for  Defendants. 

No.  12'i.    Exceptions  to  master's  report. 

In  the Court. 

A.  B.  et  ah  ^ 

vs.  Lin  Chancery. 

C.  D.  et  al.  J 

Term,  19—. 

Exceptions  taken  by  the  above  named  defendants  to  the  report  of  the 

master  in  chancery,  to  whom  this  cause  was  referred  to  take  proof,  etc., 
by  an  order  made  herein  on,  etc.,  and  which  report  bears  date  on,  etc. 

First  exception. — For  that  the  said  master  has,  etc.  (Here  insert 
the  ground  of  exception.) 

Second  exception. — For  that,  etc.  (and  so  on.) 

Wherefore  the  said  defendants  do  except  to  the  said  report  and  ap- 
peal therefrom  to  the  judgment  of  this  court. 

,  Sol.  for  Defendants. 

No  exceptions  can  he  taken  to  the  report  of  a  master 
unless  the  objection  he  made  before  him,  ])revions  to  his 
signing  his  report."'-'* 

Upon  Die  hearing  of  exceptions  to  tlie  master's  report 
the  wliole  evidence  is  hroiiglit  forward  and  passes  in  re- 
view before  the  court,'"  and  tlie  court  may  nuike  addi- 

a«  Jewell   v.    Paper   Co..    101    III.  n«"Pcnncn    v.    Ins.    Co.,    73    III. 

57;    Dolese  v.   McDougall.  1S2   111.  30:i. 

4S6;   Whalen  v.  Stephens.  1!):!   111.  "«  McClay  v.  Norris.  i  VA\m.  ■ilD; 

121:    Rohii  V.  T.  A  T.  Co..   194   III.  lirockman   v.   Aulgcr.   12    111.   277; 

228;   StraycT  v.  Dickcrson.  2i:i  111.  Whiteside  v.  VuUiam.  25  111.  285; 
419;    Pace  v.  Pace,  271   111.   114. 
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tional  fiiulinjys  of  fact,  if  tlic  cvidciu'c  accorapanying  the 
report  warrants  the  saiiu'.  Tlio  court  is  not  confineil  in 
its  review  of  evidence  to  the  meri;  question  of  ascertain- 
ing wliether  the  excejttions  filed  to  the  report,  or  any  of 
tliem,  should  be  sustained. '^ 

The  objections  should  point  out  tlie  grounds  with  rea- 
sonable oertaint}',  and  the  exceptions  tiled  after  the  rejjort 
is  returned  into  court  should  coiTcspond  with  the  objec- 
tions made  before  the  master,  and  be  confined  to  such  ob- 
jections as  were  allowed  or  overruled  by  tlie  master.''- 

The  report  of  the  master  as  to  his  conclusions  of  fact 
is  in  the  form  of  a  siiecial  verdict,  and  the  cbancellor  sits 
only  to  revise  it  upon  exceptions  properly  presented. 
These  exceptions  are  somewhat  in  the  nature  of  special 
demurrers,  and  should  not  l)e  i)rolix  or  argumentative,  but 
must  state  specifically  and  concisely  the  findings  that  are 
excepted  to."''* 

By  our  statute  the  whole  of  the  evidence  is  reported  to 
tlie  court,  and  the  jiarties  may  select  from  it  such  portions 
as  are  relevant  to  the  exceptions  and  present  them  to  the 
court.  As  tlie  hearing  is  only  on  exceptions,  the  chancel- 
lor is  not  required  to  hear  any  evidence  except  such  as 
relates  to  the  matters  excepted  to,  and  may  by  any  proper 
rule  effect  that  object,  such  as  requiring  the  evidence  as 
to  such  matters  to  be  abstracted  or  otherwise  presented 
in  convenient  and  proper  form.  But  it  is  not  the  practice 
in  this  State  to  recite  the  evidence  in  the  exceptions.'''* 
All  that  is  necessaiy  is  that  the  exception  should  dis- 
tinctly point  out  the  finding  and  conclusion  of  the  master 
which  it  seeks  to  reverse.  Having  done  so,  it  brings  up 
for  examination  all  questions  of  fact  and  of  law  arising 
upon  the  report  of  the  master  on  that  subject.''' 

Sutphpn  V.   Cuahman.   35   111.   202;  (;4n;    Hnyrs  v.  Hammovd.   Ifi2  111. 

I.aswrU    V.    RohUnn.    33    III.    210;  I."?.;     Farwrll    v.    Hulinn.  132    III. 

Camphrll    V.    Harmon'  43    111.    19.  112;    f^infier  v.   Steel.  125  III.  426. 

71  Wo(/e    V.    Bradberry,    140    111.  t*  Hayes   v.    Hammond.  162    111. 

578.  133. 

''- Sprinffer  V.  Kroesehel.  161  111.  '"•Hayes    v.    Hammond.  162    111. 

370;     Thornton    v.    Ass'n,    181    111.  133;    Foster   v.    Ooddard,  1    Black 

455.  (U.    S.),   506. 

i^Mogett    V.    Hanncr.    154     III. 
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Where  the  evidence  is  all  returned  into  court  as  re- 
quired by  statute,  it  is  not  necessary  that  the  master 
should  state  in  overrulin.n'  an  objection  what  particular 
evidence  he  regards  as  relevant  to  his  conclusions.'"' 

The  practice  of  assigning  a  great  number  of  objections 
and  excejitions  to  a  master's  report  is  not  one  to  be  com- 
mended.''" 

Exceptions  to  a  master's  report  are  proper  only  where 
the  master  has  come  to  a  wrong  conclusion.  For  any 
neglect  to  comply  fully  with  the  order  of  reference,  a 
special  application  for  some  sort  of  order  to  have  the 
defect  repaired  is  the  proper  proceeding.''^ 

In  the  matter  of  stating  accounts  where  the  court  in  tlie 
first  place  settles  the  rights  of  parties  by  an  interlocutory 
decree  which  fixes  the  basis  for  stating  the  account,  if  the 
master  follows  the  direction,  the  court  will  not  re-state 
every  account,  item  by  item,  as  that  course  would  be  to 
destroy  all  benefits  of  the  reference  and  impose  upon  the 
court  labor  which  it  is  not  required  to  perform.  A  party 
has  a  right  of  exceittion,  however,  either  as  to  the  liasis 
on  which  the  account  is  stated,  or  as  to  the  particular 
items  that  they  are  not  proper  charges  or  are  not  sus- 
tained by  the  evidence.''" 

A  master's  findings  a])proved  by  the  court  will  not  be 
distui'bed  by  the  Sui)reme  Court  when  not  numifestly  and 
clearly  against  the  weight  of  the  evidence."" 

The  master's  findings  of  fact  are  advisory  only  to  the 

ehaiicellor,*"  and  tliough  his  findings  are  entitled  to  great 
weight  wheic  he  has  heard  the  witnesses  testify,  they  are 
not  entith'd  in  a  court  of  review  to  the  same  weight  as 

7<^Mim:ln-od  v.  rilman.  163  111.  -int;  Tliainnrd  v.  Iliidsov.  lOI!  HI. 
25.  "IS:     Whittrmore    v.    Fisher.    132 

77  Mivrhrod  v.  UUman.  fiO  111.  III.  243;  fln^ell  v.  DrLand.  136  111. 
App.    400,   and    rases   cited.  .^33. 

'"^  Tyler    v.    l^immov.i.    6    Paifip,  x"  Miltimorr    v.    Ferry.    171     TU. 

127:  npimal  v.  Parker.  Sf)  III. 
App.  42t>:  MrMannomy  v.  Walker. 
63  111.  App.  259;  ^hirt  Co.  v.  Pit- 
zile.    66   111.    App.   475. 

10  Enncsser    v.    fliidek,    16'j    111.       520, 


210;    (fiepel    v.    Andrew.<s,    LSI 

111. 

350. 

Bi  lUHird    V.    Hnlly.     169     111. 

9; 

Henderson    v.    Harness.    1,S4 

III, 
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the  verdict  of  a  .jury  at  law/'-  nor  the  findings  of  a  chan- 
cellor wluMi  the  witnesses  have  been  heard  in  open  court.*-' 

Yet  wlierc  the  master  has  seen  the  witnesses  and  ob- 
served their  demeanor  while  testiiyinii,'  iiis  findings  of 
fact  are  entitled  to  tluc  wciglit,  particularly  where  no 
question  as  to  the  eonipctcncy  of  <lie  evidence  is  made 
and  the  findings  are  approved  by  the  chancellor;'*^  and 
one  who  has  the  burden  of  proof  in  a  chancery  case  upon 
a  (juestion  of  fact  must  make  it  ai)pear,  on  appeal,  that  the 
adverse  finding  of  the  mast(^r,  wliicii  was  approved  by  the 
chancellor,  was  against  the  preponderance  of  the  evi- 
dence; otherwise  his  excei)tion  to  such  finding  will  l)e 
held  to  have  been  j)roperly  overruled.'*'' 

In  a  chancery  case,  where  the  hearing  is  upon  deposi- 
tions taken  before  the  nuister,  there  is  no  presumption, 
upon  ai)i>cal,  in  favor  of  the  d(>cree;  and  tlie  findings  of 
the  master  cannot  aid  the  decree  nor  supply  insufficien- 
cies of  the  record  to  sustain  it.**" 


SECTION  VII. 
COMPENSATION  OF  MASTERS  IN  CHANCERY. 

Section  9,  of  the  statute  entitled  "Masters  in  Chan- 
cery," provides  that  masters  in  chancery  shall  receive 
for  their  services  such  compensation  as  shall  be  allowed 
by  law,  to  be  taxed  as  other  costs.*'  Section  20  of  Chap- 
ter 5.3,  entitled  "Fees  and  Salaries,"  provides  that  mas- 
ters in  chancery,  in  counties  of  the  third  class,  may  receive 
for  examining  cjuestions  in  issue  referred  to  them,  and 
reporting  conclusions  thereon,  and  also  in  cases  where  the 
defendants  are  in  tlefault  but  under  the  order  of  refer- 
ence the  master  is  required  to  find  and  rejKirt  conclusions, 
such  compensation  as  the  court  may  deem  just;  and  for 

82  Ennesser    v.    Hudek,    169    III.  Board  v.  Holly,  169  III.  9. 

494;    Kelly    v.    Fahrney,    242    111.  x-' Wirzbicky     v.     Dranicki,     235 

240;    Larson   v.  Olos,   23.5   HI.  584.  111.    Ulfi. 

»s  Brueggestradt  v.  Ludwig,  184  »«  Briiell  v.  Brixell,  230  111.  441. 

111.   24.  87  Rev.  Stat.  (1913)  1599;  2  J.  & 

'^f  Larson   v.    Olos.   235    111.    584;  A.   An.    Stat.   4142. 
Ackman    v.    Potter,    239    111.    586; 
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services  not  enumerated  above  in  this  section  and  which 
have  been  and  may  be  imposed  by  statute  or  special  order, 
they  may  receive  such  compensation  as  the  court  may 
allow.  The  court  may  also  include  as  apart  of  such  mas- 
ter's fees  a  reasonable  allowance  not  to  exceed  fifteen  cents 
per  hundred  words  for  stenographer's  services  in  cases 
where  the  master  shall  certify  that  a  stenographer  was 
necessarily  employed,  and  shall  attach  to  his  report  a  cer- 
tified copy  of  the  testimony  taken  by  such  stenographer.** 

A  claim  of  the  master  in  chancery  in  counties  of  the 
tliird  class  for  services  in  examining  questions  of  law  and 
fact  and  reporting  his  conclusions  should  be  properly 
itemiz(Hl,  and  should  show  the  time  employed  by  liim  in 
tlie  examination  of  questions  of  law  and  fact  and  in  pre- 
paring his  report  of  such  findings  and  conclusions.**' 
And  if  objection  is  made  by  the  party  liable  for  such  fees 
the  master  should  be  required  bj'  the  court  to  support  his 
claim  by  proof."" 

An  allowance  of  the  statutory  fees  to  the  master  for 
taking  testimony  is  proper,  notwithstanding  the  parties, 
by  agreement,  paid  a  stenographer  for  reporting  the  tes- 
timony."^ 

Where  the  master,  having  required  pre-payment  to  him 
of  fees  before  he  would  file  his  report,  makes  no  formal 
claim  for  fees,  the  fact  that  the  solicitor  for  the  |)arty 
liable  makes  an  informal  complaint  to  the  court  tliat  tlie 
fees  charged  are  unreasonable  is  not  a  waiver  of  tlie 
right  to  urge  in  a  court  of  review  that  the  fees  were  not 
itemized,  as  required  by  law."'- 

In  the  absence  of  any  claim  by  tlie  master  for  an  allow- 
ance of  fees  it  is  error  for  the  court  to  allow  anything  but 
the  statutory  fees  to  which  lie  is  cntillcd."-'' 

The  word  "icsiiinony,"  as  used  in  section  20  of  the 

88  Rev.   Stat.    (1913)    1261;    3   .1.  proporly   itoniizod   claim. 

&   A.   An.    Stat.   3051.  ^"  limllrii   v.   Ross.   2r)0  111.   182. 

<i9  Engine  Co.  v.  Potter.  211   111.  "' llaoiis   v.    Fitzgerald.   204    111. 

138;  Bentlcy  v.  Ross.  2.')0  111.  1S2;  325;    Ward  v.  Clendenning,  245  111, 

Wirzbieki/    v.     Dranicki.     235     111.  207. 

106;    Oottschnlk  v.  Noj/rs.   225   111.  "^  Itenlley  v.   Eoss.   250   III.   182. 

94,    referred    to    as    containing    a  «3  Uenlley  v.  Ross,  250  111.  182. 
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fees  and  salaries  act,  allowing  a  master  in  chancery  fif- 
teen cents  per  hnndred  words  "for  taking  and  reporting 
testimony  mider  onler  of  court,"  is  used  with  the  mean- 
ing of  "evidence,"  and  includes  documentary  evidence  in- 
troduced before  him  on  the  hearing,  as  well  as  oral  tes- 
timony.^* 

The  same  section  provides  furtiier  tliat  in  all  other 
(onntii's  the  master  in  chancery  shall  be  entitled  to  the 
following  fees: 

For  taking  depositions  and  certifying,  for  every  one 
liundred  words,  fifteen  cents.  For  taking  and  rejiorting 
testimonj"  under  order  of  court,  the  same  fee  as  for  taking- 
depositions.  For  computing  the  amount  due  on  which 
to  render  a  decree,  and  making  a  report  thereof  to  the 
court,  where  no  oral  evidence  is  taken,  two  dollars.  For 
examining  questions  of  law  and  fact  in  issue  by  the  plead- 
ing, and  reporting  conclusions,  whenever  specially  or- 
d(>red  by  the  court,  a  sum  not  exceeding  ten  dollars.  For 
making  sales  and  deeds  thereon,  the  same  fees  and  allow- 
ances as  sheriffs;  but  in  no  suit  or  otlier  proceeding,  sliall 
sucli  fee  and  commission  exceed  two  hundred  dollars.  For 
making  a  deed  alone,  on  other  cases,  when  required  by 
order  or  decree  of  court,  three  dollars.  For  a  report  of 
sale  in  everj-  suit  or  proceeding  when  a  sale  is  had,  two 
dollars.  For  hearing  and  deciding  application  for  writs 
of  ne  exeat  or  injunction,  to  be  advanced  by  the  complain- 
ant and  taxed  with  costs,  five  dollars.  For  ordering,  or 
refusing  to  order,  a  writ  of  habeas  corpus  or  certiorari, 
one  dollar.  And  no  other  fee  or  allowance  whatever  shall 
be  made  for  services  by  masters  in  chancery.®' 

Objection  to  the  master's  charges  may  be  made  after 
the  report  is  returned  to  the  court;  and  it  is  not  neces- 
sary sucli  objection  be  made  before  the  nuister  and  re- 
newed as  an  exception  liefore  the  court  and  that  a  motion 
be  entered  to  re-tax  the  costs."* 


«*  Donham  v.  Joyce,  2.57  111.  112.  "<•■  Gottsrlialk   v.   Noyes.    225   111. 

"sRev.   Stat.    (1913)    1264;    .3   .1.      94. 
&  A.  An.  Stat.  305. 
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If  a  party  to  a  oliaueery  suit  objects  to  cacb  provision 
of  the  decree  that  is  adverse  to  his  interests,  it  is  not 
necessary  tliat  lie  make  a  specific  objection  to  tlie  master's 
charges  for  fees  in  order  to  raise  the  cpiestion  in  a  court 
of  review.®^ 

97  Bcntlcy  v.  Ross,  250   111.   182. 
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EVIDENCE  AND  DKI'OSTTIONS. 

Section  1.     PmiDicTio.N'  (>!■   Books  and  Wiutixgs. 

2.  DKrosnio.NS. 

3.  Oral  Testimony  at  Heaiung  of  Cause. 

As  soon  as  the  cause  is  at  issue,  the  parties  may  proceed 
to  take  tostimony  for  the  piirjiose  of  establishing  their  re- 
spective rights  under  tlie  ph'udings  in  the  cause.  If  no 
replication  is  filed,  as  we  have  seen  in  the  chapter  enti- 
tled "Replication,"  the  answer  will  lie  taken  as  true  so 
Far  as  it  is  responsive  to  the  bill,  and  the  defendant  will 
need  no  jiroof,  and  the  comphiinant,  not  having  replied, 
can  not  offer  any. 

Parties  may  take  their  testimony  by  depositions,  or  by 
a  i-eference  to  the  master  to  take  the  proofs  of  the  re- 
spective parties,  or  by  oral  testimony  on  the  hearing  of 
the  cause. 


SECTION  I. 
PRODUCTION  OF  BOOKS  AND  WRITINGS. 

Section  9,  Chapter  51,  of  the  statute,  provides  that 

"The  several  courts  shall  have  power,  in  any  action  pending  before 
them,  upon  motion,  and  good  and  sufficient  cause  shown,  and  reasonable 
notice  thereof  given,  to  renuire  the  parties,  or  either  of  them,  tcv  pro- 
duce books  or  writings  in  their  possession  or  power  which  contain  evi- 
dence pertinent  to  the  issue."  ' 

This  section  was  designe<l  \n  invest  courts  of  law  with 
more  power  than  they  liad  ])r('viously  exercised  in  refer- 
ence to  the  ])ro(Uu'ti()n  of  ])rivate  writings  and  to  furnish 
to  a  party   litigant   a    speedy   aiid   summary  mode   by 

1  Rev.  Stat.   (1913)   123G;   3  J.  &  A.   An.   Stat.   2966. 

(221) 
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which  to  obtain  written  evidence  which  is  in  tlie  posses- 
sion and  control  of  his  adversary,  and  thns  obviate  the 
necessity  of  a  bill  of  discovery  seeking  tlio  same  end.- 
It  contemplates  the  prodnction  of  evidence  on  the 
trial  of  the  canse,  which  the  party  api)lying  therefor  is 
entitled  to  introdnce  in  support  of  liis  case,  anil  wjiicli 
the  other  party  withholds.  A  defendant  is  not  reciuired. 
to  disclose  matters  of  evidence  relied  upon  in  the  defense, 
and  tlms  inform  the  plaintiff  of  his  case  further  than  the 
lileadings  show.  Matters  purely  of  defense  are  the  prop- 
erty rights  of  the  defendant,  which  he  may  disclose  or 
not,  upon  the  trial.  The  power  of  the  court  is  not  limited 
to  the  time  of  the  trial.^ 

Under  the  statute  the  court  has  power  to  compel  the 
production  of  the  books  of  a  party,  to  be  used  in  evidence 
on  tlie  trial  by  his  adversary,  upon  proper  showing  that 
they  contain  entries  tending  to  ]3rove  the  issues;  but  the 
statute  can  not  be  construed  as  giving  the  court  power  and 
authority  to  take  the  books  and  papers  of  the  party  and 
impound  them  with  an  officer  of  the  court  for  inspection  or 
examination,  out  of  the  presence  of  the  court.  The  stat- 
ute does  not  give  the  right  to  comjiel  the  submission  of  the 
I)ooks  of  a  party  to  general  inspection  or  examination  for 
"fishing"  purposes,  or  with  a  view  to  find  evidence  to  be 
used  in  other  suits  or  prosecutions.* 

The  power  of  courts  to  require  the  production  of  papers 
etc.,  should  be  used  with  circumspection.  The  statute 
requires  "good  and  sufficient  cause  shown"  as  a  prerequi- 
site. Such  cause  should  be  shown  by  affidavit  ])ar(icularly 
pointing  out  the  necessity  and  propriety  of  the  desired 
order  of  the  court  requiring  the  production  of  such  books, 
etc.,  so  that  the  court  can  see  that  the  ajjplicant  is  really 
in  need  of  tbe  same  to  enal)le  Iiim  to  faii-ly  jircsent  liis 
cause  of  aclioii  or  bis  defense,  ami  ll:n(  llic  application  is 
I'di'  no  iiii|ir(>)HT  (II'  nhci'iur  purpose.'' 

■^Waller  v.  Russell  2r,n  ni.   Hi;;  ^' Lcsl,r  v.   I'roplr.    inn   111,    inS; 

^\^|/>1n  V.  Ta!/!or,  10!)  HI.  App.   (in:!.       Ulrrtli    v.    Hiick    Co..    4.S    111.    App. 

■■'  Tel.  Co.  V.  F.  cf  C.  Co..  20S  111.       (;il2;   see  Ri'ltlon  v.  Conlcy,  141  III. 

:,r,2.  565. 

*^Vall(•r  V.  ItKfisrIl,  250  111.    lli;; 
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TlieocMirt  will  iidf  r()iii|icl  a  party  to  suhmil  \\)v  ius|i('C'- 
tion  his  hooks  of  acooiiiit  with  otlier  i)eisuns  not  parties 
to  till'  suit  when  it  is  not  made  to  ai)})t'ar  that  they  con- 
tain evidence  pertinent  to  the  issue ;  hut  it  is  not  essential 
that  the  materiality  of  the  evidence  shall  appear  from 
the  ploadiniis."  Where  a  party  is  required  to  produce 
his  l)ooks  of  account  for  insiiection,  he  will  have  leave 
to  seal  up  and  conceal  all  such  parts  of  them  as,  accordluo- 
to  his  adidavit,  previously  made  and  filed,  do  not  relate 
to  the  matters  in  (juestion." 

No.  123.     Petition  for  production  and  inspection  of  papers,  etc. 

In  the Court. 

Term,  19—. 

A.  B.     ^ 
V.        Lin  Chancery. 

C.  D.     J 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

The  petition  of  the  above-named  complainant  respectfully  represents: 
That  the  answer  of  the  defendant,  C.  D.,  has  been  put  in  in  this  cause, 
and  a  replication  thereto  has  been  filed,  but  no  testimony  has  been 
taken  in  the  cause,  nor  has  the  same  been  noticed  for  hearing;  that 
by  the  answer  of  the  defendant  he  admits  that  he  is  in  possession  of, 
or  has  under  his  control  divers  books,  deeds,  letters,  accounts,  and 
other  papers  relating  to  the  matters  at  Issue  in  this  cause.  And  your 
petitioner  further  represents  that  he  has  a  direct  and  immediate  in- 
terest in  the  said  books,  deeds  and  other  papers,  and  that  an  inspection 
thereof  is  necessary  to  enable  him  to  examine  witnesses  in  this  cause, 
and  to  prepare  such  cause  for  hearing.  Your  petitioner,  therefore, 
I)rays  that  the  defendant  may  be  ordered  to  produce  to,  and  leave 
with,  the  clerk  of  this  court  the  books,  deeds,  and  other  papers  above 
mentioned:  and  that  your  petitioner,  his  solicitor,  agent  or  counsel, 
may  be  at  liberty  to  inspect  and  peruse  the  same,  and  to  take  copies 
thereof,  or  extracts  therefrom,  as  he  may  be  advised. 

(Add  affidavit.)  A.  B.s 

A'o.   126.     Order  for  production  of  books  and.  papers. 
(Caption  and  title  of  cause  as  in  No.  12-5.  post.) 

On  reading  and  filing  the  petition  of  the  complainant  in  this  cause 
duly  verititd,  and  on  motion  of  Mr.  ,  solicitor  for  the  complainant, 

'Mill  Co.  V.  Schermerhorn.  2.')7  128. 

111.  128.  «  Bentlcy  v.  People,  104  111.  App. 

-  Pynrhon  v.  Day.  118  111.  9:  3."j3. 
Mill  Co.  v.  f!rhermerhorn,  257  111. 
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and   Mr.  ,  solicitor   for  the   defondant,   being   heard   in   opposition 

thereto,  it  is  ordered  that  the  defendant  C.   D.  do   within  days 

from  the  date  of  this  order,  produce  to,  and  leave  with  the  clerk  of 
this  court  the  books,  deeds,  letters,  accounts,  and  other  papers  relating 
to  the  matters  at  issue  in  this  cause,  which  are  admitted  by  the  defend- 
ant's answer  to  be  in  his  possession  or  under  his  control;  and  that 
the  complainant,  his  solicitor,  agent  or  counsel,  may  be  at  liberty 
to  inspect  and  peruse  the  same,  and  to  take  copies  thereof,  or  extracts  . 
therefrom,  as  he  may  be  advised,  at  his  own  expense;  but  that  the  de- 
fendant be  at  liberty  to  seal  up  such  parts  of  the  said  books,  deeds, 
etc.,  as  he  shall  make  oath,  do  not  in  any  manner  relate  to  the  matters 
in  controversy  in  this  suit.'' 

Notice  to  produce  documentary  evidence  to  be  used  at 
the  hearing. — If  deeds,  leases,  or  other  writings,  or  books 
of  account  or  private  papers  of  any  sort,  are  required  at 
the  lieaj'ing,  the  party,  if  they  are  in  the  jaossession  or 
under  tlie  control  of  liis  adversary,  must  give  him,  his 
agent  or  attorney,  written  notice  to  produce  them  at  the 
hearing.  There  is  no  ])articidar  form  for  this  notice;  hut 
a  coi)y  of  it  .sliould  be  retained,  attested  to  be  a  true  one 
by  the  person  wlio  (h^Iivers  the  originaL  The  usual  course 
is  to  deliver  the  original  to  the  coimsel  for  tlie  o])i)osite 
party,  who  will  usually  acknowledge  the  receipt  of  the 
same  on  the  l)ack  of  the  copy. 

No.  727.     Notice  to  produce  documents,  etc..  at  the  hearing. 
(Title  of  cause  and  venue  as  in  No.  l,i.'>.) 
To  the  above  named  C.  D.,  defendant,  or  L.  M.,  his  solicitor: 
You  are  notified  to  produce  on  the  hearing  of  this  cause   {or  before 
the  master  to  whom  the  cause  is  referred  to  take  testimony)  the  fol- 
lowing described   books  of  account,   papers,  etc.     (Here  describe  such 
books   and    vritina   particnlarly.   so   as    to   fiilh/   apprise    the   party   of 
what  is  rcQiiired.)     Otherwise  the  complainant  will  ask  a  perenijitory 
order   for   their    production,    or    will    offer    secondary    evidence    of   the 
contents  of  such  books  of  account  and  writings. 

(Date.)  E.  F.,  Sol.  for  Compl;iiiiaii(. 

if  the  pally  who  has  the  documents  or  hooks  required 
as  evidence,  does  not  produce  them,  the  other,  upou  ])rov- 
ing  service  of  the  notice,  will  be  ix'nuitted  to  jirove  tlie 
contents  of  liie  iustniments  or  books  by  a  copy,  or  other 
secou(h-ir>'  evidence,  in  the  same  mannei'  as  if  they  had 
been  destroyed.'" 

"  Rifjdnn  v.  Conhii.   Itl   111.   565.  ^"Hector  v.  Rector.  ?i  Oilni.  105; 
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The  notice  rociiiiicd  slmiild  lie  nivcu  seasonably,  in 
order  to  give  tlic  pjirty  a  rcasonalili'  time  to  produce  the 
original.^' 

Wliere  notice  is  nivcii  the  day  previous  to  a  trial  to 
produce  a  paper  wliieli  is  eii;lity  miles  distant,  in  the  con- 
trol of  another  jicrson,  the  court  will  not  take  judicial 
notice  tluit  the  paper  eouhl  not  have  been  obtained,  and 
so  exclude  secondary  evidence. '- 

Two  days'  notice  to  an  attorney  to  produce  a  letter 
which  is  not  in  his  possession,  but  wliich  is  probably  in 
New  York,  is  not  sufficient  to  authorize  parol  proof  as  to 
its  contents.''' 

The  only  reason  for  requirinc:  previous  notice  to  be 
given  is  that  the  party  may  have  an  o])portunity  to  pro- 
duce the  books  or  iuii)er.s  c.dled  for,  and  not  to  be  taken 
by  snri)rise  on  the  trial. 

If  the  papers  asked  for  arc  in  court,  in  tlie  hands  of 
the  party  or  his  attorney,  at  the  time  of  the  trial,  there  is 
no  necessity  for  any  previous  notice.  No  surprise  or 
hardship  can  result  from  his  being  required  to  produce 
them  on  demand. '' 

The  notice  must  be  in  writing,  describing  the  books  or 
documents  with  certainty,  and  tlie  question  as  to  the  rea- 
sonableness of  the  notice  is  a  matter  within  the  discretion 
of  the  court.*^ 

Documents,  etc.,  in  hands  of  third  persons. — If  docu- 
ments, the  ])roduction  of  whicli  is  desired,  are  in  the  pos- 
session of  a  person  who  is  not  a  party  t<)  the  suit,  he  may 
be  compelled  bj^  a  subpoena  duces  tecum  to  produce  them; 
and  if  tlie  siibjiociia  is  not  ol)eyed,  lie  will  be  jmnished  for 
contempt,  on  proof  by  affidavit  that  tlie  documents  are  in 
his  custody  or  under  his  control.'" 

Prettyman  v.  Walston.  34  111.  190;  Hi.    204. 

Boti>man  v.  Wcttig.  39  III.  416.  n  Field  v.  Zemansky,  9  Bradw. 

iiCodj/    V.    Hough.    20    lU.    43;  479. 

M'arner  v.   Campbell,  26   111.   282;  i'' Gumming s     v.     McKinney.     4 

Bushnell   v.    Bishop,    etc..    28    111.  Scam.    57. 

204;  Bank  v.  Matisfli'ld.  48  111.  494.  i«  3  Greenl.  Ev.,  Section  303;    1 

i^Corly  V.  Hough.  20  111.  43.  lb.   sections   558,   559. 

"  Bushnell    v.    Bishop,    etc.,    28    ■ 
15 
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SECTION  II. 
DEPOSITIONS. 

Depositions  should  be  given  the  same  consideration 
by  tlie  jury  as  if  the  deponents  luid  testilied  in  open 
court,  and  it  is  highly  proper,  where  the  evidence  is  partly 
oral  and  partly  by  depositions,  to  give  an  instruction  to 
thaf  effect.!'' 

Of  resident  witness. — Section  24  of  the  statute  entitled 
"Evidence  and  Depositions,"  provides  that 

"When  the  testimony  of  any  witness,  residing  or  being  within  this 
State,  shaU  be  necessary  in  any  suit  in  chancery  in  this  State,  the 
party  wishing  to  use  the  same  may  cause  the  deposition  of  such  wit- 
ness to  be  taken  before  any  judge,  justice  of  the  peace,  clerk  of  a  court, 
master  in  chancery,  or  notary  public,  without  a  commission,  or  filing 
interrogatories  for  such  purpose,  on  giving  to  the  adverse  party  or  his 
attorney  ten  days'  notice  of  the  time  and  place  of  taking  the  same,  and 
one  day  in  addition  thereto  (Sundays  inclusive),  for  every  fifty  miles 
travel  from  the  place  of  holding  the  court  to  the  place  where  such  depo- 
sition is  to  be  taken.  If  the  party  entitled  to  notice  and  his  attorney 
resides  in  the  county  where  the  deposition  is  to  be  taken,  five  days' 
notice  shall  be  suflicient."i8 

Where  a  party  files  a  bill  he  may,  before  issue  joined, 
take  depositions  to  substantiate  its  averments;  and  he 
may  proceed  to  take  his  dejiositions  de  J)p)ie  esse,  without 
;in  order  of  court  for  that  purpose.  Should  tlie  necessity 
for  sucli  depositions  be  superseded  l)y  the  answer,  the 
paiiy  Avho  takes  tlicm  must  ]niy  tlie  cost.'" 

Of  witnesses  residing  in  the  State,  more  than  one  hun- 
dred miles  distant;  non-resident  witnesses;  and  witnesses 
in  military  or  navil  service. — Section  2()  of  the  statute 
provides  that 

"When  the  testimony  of  any  witness  residing  within  this  State, 
more  than  one  hundred  miles  from  the  place  of  holding  the  court,  or 
not  residing  in  this  State,  or  who  is  engaged  in  tlio  military  or  naval 
service  of  this  State  or  of  the  United  States,  and  is  out  of  this 
State,  shall  be  necessary  in  any  civil  cause  pending  in  any  court  of 
law  or  eciiiily  in  this  State,  it  shall  be  lawful  for  the  ])arty  wishing  to 

'T  Vobiirn    v.    Hp.    Co..    21:'.  III.           ^■■' Doylr    v.    ^^^iU•l|,    \T^    111.    .f,7f>; 

448;     OUcsc    v.    Truding    Co.,  211       Hut  (ling    v.    01iuo.se    Co.,    1S2    III. 

III.   539.  niiO;    Sprotilc  V.  Samuel,  4  Scam. 

18  a  .1.  &  A.  An.  Stat.  2977.  135. 
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use  the  same,  on  giving  notice  to  tlu>  iidvt-rso  |)arty,  or  his  attorney, 
ten  days'  previous  notice,  together  with  a  copy  of  the  interrogatories 
intended  to  be  put  to  such  witness,  to  sue  out  from  the  proper  clerk's 
office  a  (U'dimtis  iiotcslatcm  or  commission,  under  the  seal  of  the  court, 
directed  to  any  competent  and  disinterested  person,  as  commissioner, 
or  to  any  judge,  master  in  chancery,  notary  public  or  justice  of  the 
peace  of  the  county  or  city  in  which  such  witness  may  reside,  or  in 
case  it  is  to  take  the  testimony  of  a  person  engaged  in  such  military 
service,  to  any  commissioned  officer  in  the  military  or  naval  service  of 
this  State  or  the  I'nited  States,  authorizing  and  requiring  him  to 
cause  such  witness  to  come  before  him,  at  such  time  and  place  as  he 
may  designate  and  appoint,  and  faithfully  to  take  his  deposition  upon 
all  such  interrogatories  as  may  be  enclosed  with  or  attached  to  such 
commission,  both  on  the  part  of  the  plaintiff  and  defendant  and  none 
others;  and  to  certify  the  same,  when  thus  taken,  together  with  the 
said  commission  and  interrogatories,  into  the  court  in  which  such 
cause  shall  be  pending,  with  the  least  possible  delay."-" 

At  the  time  and  place  appointed  in  the  notice,  the  party 
at  •«iioso  instance  the  deposition  is  taken,  and  the  ad- 
verse party,  if  he  sees  tit,  or  their  attorneys,  togetlier 
witli  the  deponent,  go  before  the  officer  who  is  to  take 
the  deposition.  The  deponent  is  then  duly  sworn,  and  the 
party  who  caused  him  to  be  summoned  first  examines 
him,  and  the  opposite  party,  if  present,  then  cross-exam- 
ines him.^'  The  questions  of  each  party,  the  deponent's 
answers  to  them,  and  the  objections  which  either  party 
may  make  to  any  questions  or  answers,  are  written  down 
in  their  order,  and  when  the  examination  on  botli  sides 
is  conchuled,  and  the  result  reduced  to  writing,  and  read 
over  to  the  deponent,  he  signs  his  name  at  the  foot  of 
the  deposition. 

The  general  directions  for  taking  depositions  by  com- 
missioners are  applicable  in  some  respects  to  cases  of 
tliis  kind. 

Any  officer  or  commissioner  may  issue  a  subpoena,  if 
necessary,  to  comj^pl  tlie  attendance  of  any  witness  whose 
deposition  he  may  be  recpiired  to  take.-- 

If  a  party  gives  notice  of  the  taking  of  two  de))ositions 
in  different  places  on  the  same  day,  so  that  the  opposite 

J"  S  .1.  &  A.  An.  Stat.  29S(i;  Rev.  21  Lewis  v.  Fis/i,  40  111,  App.  ;;72. 

Stat.      (191.3)      1238;      Rroicn      v.  -Rev.   Slat.    (I'Ji:!)    1240;    3   J. 

Luchrs,  79  111.  575.  &   A.   An.    Stat.    2985. 
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]>arty  can  not  be  present  to  cross-examine  both  the  wit- 
nesses, he  may  ek^ct  which  examination  lie  will  attend, 
and  the  other  deposition  will  l)e  snitpressed.^-'' 

An  appearance  and  cross-examination  of  tlie  witness 
will  l)e  deemed  a  waiver  of  objection  to  the  sufficiency  of 
the  notice;-''  and  where  a  party  consents  to  the  taking  of 
a  deposition,  it  may  be  read  in  evidence,  although  no  affi- 
davit was  filed,  as  recpiired  by  the  statute.-" 

It  is  not  irregular  to  take  the  deposition  of  a  witness 
in  a  county  other  than  that  in  which  he  resides.  He  may 
not  be  bound  to  attend,  but  if  be  does,  it  is  regular.^® 

The  notice  and  formal  interrogatories  to  be  used  in 
such  eases  may  be  as  follows : 

No.  J2S.    Notice  and  interrooatoiies  for  taking  deposition  upon  inter- 
rogatories in    writing. 
(Title  of  court  and  cause.) 

To  the  above  named  C.  D. . 

Take  notice,  that  on,  etc.,  the will  sue  out  from  the  clerk's  office 

of  the  said  court  a  commission,  pursuant  to  the  statute,  to  take  the 

deijosition  of  L.  M.  residing  in  the  city  of ,  in  the  county  of , 

and  State  of .  to  be  read  in  evidence  on  the  part  of  the on  the 

trial  of  this  cause.     The  interrogatories  to  be  i)ropounded  to  the  said 

L.  .M.  in  this  behalf,  on  the  part  of  the  ,  are  hereto  subjoined;  and 

you  can  file  cross-interrogatories,  and  join  in  such  commission,  if  you 
shall  see  fit  so  to  do. 

(Date.)  E.  F.,  Sol,  for  . 

(Title  of  court  and  earise.) 

Interrogatories  to  be  propounded  to  L.  M.,  a  witness  to  be  produced, 

sworn  and  examined  in  this  behalf,  on  the  part  of  the  ,  by  virtue 

of  the  commission  to  be  issued  in  pursuance  of  the  foregoing  notice: 

Interrogatory  1.  What  is  your  name,  age,  occupation  and  place  of 
residence? 

Interrogatory  2.  Do  you  know  the  parties  complainant  and  defend- 
ant in  this  cause,  or  either  of  them?  11"  yea,  how  long  have  you  known 
them  respectively? 

(Proceed  ivith  the  interrogatories — numbering  tliem  consecutively-^ 
touching  the  matters  desired  to  be  proved.) 

Lastly.  Do  you  know  of  any  other  matter  or  thing,  of  benefit  or 
advantage   to   the  ,   touching   the   matters   in   controversy   In   this 

■'  lldiit.lnson     V.     I,(imhard.     2.5  liraekett  v.  Nikirl:,  20  Bradw.  r)25. 

111.    572.  2''  Picard   v.    Bates.   ;iS    111.    40 

■■:*  Count  1/  V.  nicd.wc.  12  III.  2fi7;  -'^Harding  v.  Larkin,  41  111.  413. 
see    Cook    v.    Orne.    "'     III.     ISO; 
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cause,  in  luhiition  to  what  you  have  already  stated?     It  yea,  state  the 
same  as  fully  as  if  thereto  particularly  interrogated. 

K.  F.,  Sol.  for  . 

It  is  usual  to  name  tlio  commissioner  in  the  notice;  but 
in  the  case  of  Cole  v.  Chouteau,  18  111.  439,  the  court  said: 
"The  statute  hero  (hies  not  authorize  the  party  to  ap- 
point the  coininissioiier,  conscMpu'iitly  he  could  not  give 
liis  naiiic  in  the  notice  to  sue  out  the  dedimus.  It  is  not 
re(|uired  by  tiie  statute,  for  the  clerk  might  appoint  some 
other  than  the  one  so  nominated  in  the  notice."  A 
commission  not  directed  to  any  particular  person,  but 
tlirected  generally  to  any  .judge,  master  in  chancery, 
notary  public,  etc.,  of  the  county  in  which  the  witness 
resides,  has  been  held  to  be  sufficient,^'  and  the  certificate 
of  the  person  taking  the  deposition,  that  he  took  it  in 
l)ursuance  of  the  commission,  is  evidence  of  his  identity.^'* 

Where  the  commissioner  is  designated  the  deposition 
must  be  taken  by  him.^" 

In  a  suit  against  two  joint  debtors,  a  notice  to  one  of 
them,  of  the  issuing  of  a  commission  to  take  depositions, 
is  insufficient,  and  the  deposition  can  not  be  used  against 
him  who  was  not  served  with  notice. 8" 

The  usual  mode  of  serving  a  notice  of  suing  out  a  com- 
mission is  to  deliver  a  copy  of  the  notice  and  interroga- 
tories to  the  opposite  party,  or  his  attorney,  who  will  gen- 
erally acknowledge  the  receipt  of  the  same  on  the  back  of 
the  oi'iginal.  If  this  is  not  done,  an  affidavit  of  service 
should  be  attached.  The  service  must  be  at  least  ten  days 
before  the  issuing  of  the  commissions.^' 

Of  non-resident  witnesses,  upon  oral  interrogatories. — 
The  28th  section  of  the  statute  provides  that 

"When  a  party  shall  desire  to  take  the  evidence  of  a  non-resident 
witness,  to  be  used  in  any  cause  pending  in  this  State  the  party  de- 
siring the  same,  or  where  notice  shall  have  been  given  that  a  com- 
mission  to  take  the  testimony   of  a   non-resident  witness   will   be  ap- 

='  Brackett  v.  Nikirk.  20  111.  App.  20  Ass.    Society    v.    Connor.    103 

525;  Brown  v.  Luehrs,  79  Ul.  575;  111.   App.   534. 

Ifays  V.  Borders,  1  Gilm.  46;  Pat-  ^'^  McConncl      v.      f^tetinius,      2 

Irrson   v.  Huhhard.  30  III.  201.         .  Gilm.   707. 

•-"  Broun  v.  LiifJirs,  79  111.  575;  3i  Corgan    v.    Anderson,    30    III. 

Tcmby  v.  Pottery  Co.,  229  III.  540.  95. 
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plied  for,  the  opposite  party,  upon  giving  the  other  three  days'  notice 
in  writing  of  his  election  so  to  do,  may  have  a  commission  directed 
in  the  same  manner  as  provided  in  section  26  of  this  act,  to  take  such 
evidence,  upon  interrogatories  to  be  propounded  to  the  witness  orally; 
upon  the  taking  of  which  each  party  may  appear  before  the  commis- 
sioner, in  person  or  by  attorney,  and  interrogate  the  witness.  The 
party  desiring  such  testimony  shall  give  to  the  other  the  following 
notice  of  the  time  and  place  of  taking  the  same,  to  wit:  ten  days,  and 
one  day  in  addition  thereto  (Sundays  included)  for  every  one  hundred 
miles  of  travel  from  the  place  of  holding  the  court  to  the  place 
where  such  deposition  is  to  be  taken. "32 

The  term  "non-resident,"  as  used  in  this  section,  re- 
fers to  a  witness  who  resides  outside  of  the  county  where, 
the  suit  is  brought  as  well  as  to  one  who  resides  outside 
of  the  State,  and  the  right  to  oral  examination  applies 
to  both.33 

The  party  wlio  gives  notioe  that  he  will  sue  out  a 
dedirmis  to  take  the  testimony  of  a  witness  upon  written 
interrogatories,  after  receiving  notice  that  the  party  to 
whom  the  notice  was  given  has  elected  to  take  the  depo- 
sition upon  oral  interrogatories,  should  reply  with  a  no- 
tice of  the  time  and  place  where  such  deposition  will  be 
taken  upon  oral  interrogatories  in  accordance  with  the 
statute;  he  is  the  party  desiring  the  testimony  and  should 
give  notice  of  the  time  and  ]i]ace  for  taking  the  same.''* 

Tf  the  authority  of  a  notary  public  to  take  a  deposition 
I'psts  upon  his  appointment  by  the  court  as  commissioner, 
his  charges  shouhl  lie  supervised  liy  the  court  and  re- 
stricted to  the  charges  allowtnl  other  ollicers  by  the  stat- 
ute for  like  services. ^^ 

A  motion  to  sniii)ress  a  deposition  taken  u|)on  written 
interrogatories  should  l)e  sustained,  wiiere  snbsecpient  to 
the  giving  of  the  notice  of  the  intention  to  take  the  same, 
tlie  oi)])osite  |)arty  gave  notice  of  his  election  to  take  it 

u|inn  (ii'.-il  interrogatories.''" 

Section  28  (h>es  not  confeinplnte  tlie  issuing  of  two  com- 

•12  Rev.   Slat.    (1!ti;'. )    12?,!);    .I    .1.  372. 

&   A.   An.   Stat.   29S1.  ■Hall  v.   Hall   202   111.   3fi. 

a«  Gardner  V.  ^fl'(■K■(•|■.  MV.)  \\\.  U).  '^o  Lewis    v.    Fish.    40    111.    App. 

ai  Lewis    V.    Fish,     to    111,    App.  1172. 
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Tiiissions,  one  to  take  the  testimony  upon  written  and  the 
other  upDii   oral   interrogatories.*'^ 

Costs  on  failure  to  attend. — Section  29  provides  that: 

■'When  a  party  to  a  suit  shall  give  the  opposite  party  notice  to  take 
a  deposition  upon  oral  interrogatories,  and  sliall  fail  to  take  the  same 
aciordinKly,  unless  such  failure  be  on  account  of  the  non-attendance 
of  the  witness,  not  occasioned  by  the  fault  of  the  party  giving  the  notice, 
or  some  other  unavoidable  cause,  the  party  notified,  if  he  shall  attend 
himself  or  by  attorney,  agreeably  to  the  notice,  shall  be  entitled  to 
two  dollars  per  day  for  each  day  he  may  attend  under  such  notice, 
and  to  six  cents  per  mile  for  every  mile  that  he  shall  necessarily  travel 
in  going  to  and  returning  from  the  place  designated  to  take  the  depo- 
sition, to  be  allowed  by  the  court  where  the  suit  is  pending,  and  for 
which  execution   may   issue."35 

Where  a  partj^  gives  notice  under  this  section,  and  fails 
to  notify  the  witness,  it  is  his  fault  that  tlie  witness  fails 
to  attend.3» 

Notice  by  mail,  or  by  advertisement. — Section  27  of  the 
statute  [dovides  that 

"When  the  deposition  of  any  witness  is  desired  to  be  taken  under 
the  provisions  of  this  act,  and  the  adverse  party  is  not  a  resident  of 
the  county  in  which  the  suit  is  pending,  or  is  in  default,  and  no  at- 
torney has  appeared  for  him  in  such  cause,  upon  filing  an  affidavit 
of  such  fact  and  stating  the  place  of  residence  of  such  adverse  party,  if 
known,  or  that  upon  diligent  inquiry,  his  place  of  residence  can  not 
be  ascertained,  the  notice  required  by  this  act  may  be  given  by  send- 
ing a  copy  thereof  by  mail,  postage  paid,  addressed  to  such  party  at 
his  place  of  residence,  if  known,  or  if  not  known,  by  posting  a  copy  of 
such  notice  at  the  door  of  the  court  house  where  the  suit  is  pending, 
or  publishing  the  same  in  the  nearest  newspaper,  and  when  inter- 
rogatories are  required,  filing  a  copy  thereof  with  the  clerk  of  the  court 
ten  days  before  the  time  of  suing  out  such  commission."  *o 

How  taken  and  certified. — Section  30  of  the  statute  re- 
quires tiiat  previuus  to  the  examination  of  any  witness 
whose  deposition  is  about  to  be  taken  as  aforesaid,  he  or 
she  shall  be  sworn  (or  affirmed)  by  the  person  or  persons 
authorized  to  take  the  same,  to  testify  the  truth  in  rela- 
tion to  the  matter  in  controversy,  so  far  as  he  or  she  may 
be  interrogated ;  whereupon  the  said  commissioner,  judge, 

"Hid.  App.  608. 

»9Rev.   Stat,    nsm    1239:    3   .1.  to  Rev.   Stat.    (1913)    1239;    3   J. 

&  A.  An.  Stat.  2981.  &  A.  An.  Stat.  2981. 
»»  Sinsheimer  v.  Mfg.  Co.,  43  III. 
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master  in  cliancery,  notary  public,  justice  of  the  peace, 
clerk,  or  other  person  authorized  to  take  depositions  (as 
the  case  may  be),  shall  proceed  to  examine  such  witness 
upon  all  such  interrogatories  as  may  be  enclosed  with  or 
attached  to  any  such  commission  as  aforesaid,  and  which 
are  directed  to  be  put  to  such  witness,  or  where  the  testi- 
mony is  taken  upon  oral  interrogatories,  upon  all  such 
interrogatories  as  may  be  directed  to  be  put  by  either 
party  litigant;  and  shall  cause  such  interrogatories,  to- 
gether with  the  answers  of  the  witness  thereto,  to  ))e  re- 
duced to  writing  in  the  order  in  which  they  shall  be  pro- 
posed and  answered,  and  signed  by  such  witness;  after 
which,  it  shall  be  the  duty  of  the  person  taking  such  depo- 
sition to  annex  at  the  foot  thereof  a  certificate,  subscrilied 
by  himself,  stating  that  it  was  sworn  to  and  signed  by 
the  deponent,  and  the  time  and  place  when  and  where  the 
same  was  taken.  And  every  such  de])Osition,  when  thus 
taken  and  subscribed,  and  all  exhibits  produced  to  the 
said  commissioner,  judge,  master  in  chancery,  notary 
public,  justice  of  the  peace,  or  clerk,  or  other  person  au- 
thorized to  talve  depositions,  as  aforesaid,  or  which  shall 
be  proved  or  referred  to  by  any  witness,  together  with 
the  commission  and  interrogatories,  if  any,  shall  be  en- 
closed, sealed  up,  and  directed  to  the  clerk  of  the  court 
in  which  the  action  sliall  be  pending,  with  the  names  of 
the  parties  litigant  indorsed  thereon:  Provided,  that 
when  any  deposition  shall  be  taken  as  aforesaid,  by  any 
judge,  master  in  chancery,  notary  ])ublic,  or  justice  of  the 
peace  out  of  this  State,  or  other  officer,  such  return  shall 
be  accom])anied  by  a  certificate  of  his  official  character, 
under  the  great  seal  of  the  State,  or  niidcr  the  seal  of  the 
))roper  court  of  record  of  tin;  county  or  city  wherein  sucli 
dejiosition  shall  be  taken.'' ^ 

If  a  certificate  of  the  official  character  of  the  notary 
does  not  accompany  tlic  deposition,  it  may  be  produced  in 
court  at  the  hearing  and  the  official  character  of  the  no- 
tary thus  established.  The  true  construction  of  the  stat- 
ute only  requires  that  the  official  character  of  the  officer 

41  Rev.   Stat,    dm:',)    ll.';i9;    3   J.  &  A.  An.  Stat.  2982. 
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liikiiiiT  a  (lopositidii  slmll  lie  ('stal)lishod  boforo  the  dopo- 
sition  is  i)oriiiitk'(l  to  he  read  iu  evidence.''- 

The  statute  has  fixed  no  lorni  for  eitlier  the  caption  or 
certificate  to  be  attaciied  to  depositions.  If  they  are 
taken  and  certified  in  substantial  conformity  with  the 
requirements  of  the  statute,  tliey  will  not  be  suppressed 
on  merely  technical  objections.'^ 

When  the  deposition  is  taken  ])y  a  justice  of  the  peace, 
notary  public,  or  other  oiliccT',  as  such,  he  should  so  de- 
scriiie  himself  in  the  caption  and  certificate,  and  not  as 
coinmissioner,  and  if  so  taken  in  another  State,  his  return 
must  be  accomi)anied  by  a  certificate  of  his  official  char- 
acter, under  the  great  seal  of  the  State,  or  under  the  seal 
of  the  proper  court  of  record  of  the  county  or  city  where 
the  dejiosition  js  taken.'''' 

Wiiere  a  dejiosition  is  taken  i)y  an  official,  but  as  com- 
missioner, no  certificate  of  his  official  character  is  neces- 
sary.^'' 

Interrogatories  accompanying  a  commission  to  take  a 
deposition  need  not  be  copied  into  the  deposition.  It  is 
sufficient  if  tliey  were  propounded  to  the  ■witness,  an- 
.swered  by  him,  and  so  referred  to  that  the  court  can  see 
the  deposition  was  fairly  taken.'"'' 

It  is  no  objection  that  the  oath  administered  to  a  'wit- 
ness was  more  comprehensive  than  the  statute  requires.'""' 
And  the  court  will  presume  it  was  administered  at  the 
proper  time;*^  and  that  the  deposition  was  taken  at  the 
proper  place.'*^ 

Where  a  commission  to  take  depositions  is  directed  to 
a  certain  person  by  name,  the  fact  that  he  is  also  de- 
scribed as  notary  public  does  not  render  it  necessary  that 
his  certificate  to  the  depositions  shall  be  under  his  nota- 

*2  Scott  V.   Bassptt.    186    IU.    98.  ^a  Kendall    v.    Limbcrg.    69    111, 

*^  Behrensmeyer   v.    Kreits,   135  355;     Tcmby   v.    Pottery    Co..    229 

111.    591.  111.    540. 

««Rev.   Stat.    (1913)    1239;    3   .1.  **  Hau-ks  v.  Lands.  3  Gilm.  227. 

&  A.  An.  Stat.  2982;   see  Wheeler  ^'"^  Ballance  v.  Vnderhill,  Z  Scam. 

V.    Shields,   2    Scam.    348;    McCoy  457. 

V.    People,    71    111.    Ill;    Edleman  *t  Id. 

V.  Byers.  75  111.  367;   Eisenmeyer  *»  County  of  Greene  v.  Bledsoe, 

V.  Sauter,  77   111.  515.  12  111.  267. 
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rial  seal  or  that  there  be  a  certificate  of  his  official  char- 
acter as  notary  public.*^ 

In  such  case  he  derives  his  authoritj'  from  his  appoint- 
ment as  commissioner,  whicli  carries  with  it  all  the  pow- 
ers necessary  to  execute  the  commission,  including  the 
power  to  administer  oaths. °" 

A  deposition  will  be  sufficient  if  it  shows  tluit  the  wit- 
nesses were  sworn,  although  it  may  not  appear  in  the 
right  place,  or  be  set  out  in  the  certiticate,  which  ought 
to  come  at  the  close  of  the  deposition.^' 

The  indorsement  of  the  names  of  the  parties  litigant  is 
directed  by  the  statute,  on  the  return  of  depositions ;  but 
an  omission  thereof,  unless  injury  arises  from  the  neglect, 
will  not  l)e  fatal.''-  It  seems  that  where  the  names  of 
partnerships  are  indorsed  as  parties  litigant,  it  is  a  sub- 
stantial compliance  with  the  statute.''* 

It  is  a  valid  objection  to  a  deposition  that  it  has  been 
dictated  or  drawn  up  by  an  attorney  in  the  cause;  but 
the  objection  must  be  supported  by  proof  of  the  fact.^* 

On  an  objection  to  a  deposition  on  the  ground  that  it 
came  to  the  clerk  unsealed,  it  will  be  presumed  that  the 
officer  who  took  the  deposition  did  his  duty,  and  sent  the 
same  properly  sealed,  and  the  liurdcn  of  proof  is  on  tlie 
objector."'^ 

It  is  no  objection  tliat  a  witness,  who  is  a  party  to  the 
suit,  wrote  his  own  answers  to  the  interrogatories  in  bis 
deposition.^"  Nor  that  the  deiiosition  was  taken  down  on 
a  tyi)ewrit<'r,  wliere  tlie  commissioner  cci'tilies  that  it  was 
taken  by  him.-'^'' 

"Where  a  commission  issued  from  tliis  country,  in  the 

<<>  Tnnipl-ins    v.    Tompkins,    257  510;    lip.    Co.    v.    Wilson,    77    III. 

111.    567;     Tcmhy    v.    Pnttn-y    Co..  App.    603. 

229  111.   540.  •''••'  For.ipth  v.  Baxter.  2  Sc;ini.  !). 

sn  Tompkins    v.    Tompkins.    257  ^' King    v.    Onlr.    1    Scam.    .'il4; 

111.    .5.57.  Rev.    Stat.     (IDKi)     1240;    .■?    ,1.    & 

»i  County  V.  Bledsoe.  12  111.  267;  A.    An.    Stat.    2984. 

see   R.    It.    Co.   v.    Cowlcs.   32    111.  •'■Wri.  re   yohlc.   124    III.    266. 

116;    Kendall   v.    Limhcrq.    69    111.  s«  IVoofJ   v.   Rhaic.   48   III.   27.'?. 

356.  •'''  Brhrvnsmcycr    v.    Krcitz,    135 

'■■iColc   V.    Chotenn.    IS    111.    4:'.0;  111.    591. 
see  ff.  li.  Co.  V.  Coppinper,  66  111. 
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Eiifi;lisli  lanfjuage,  to  a  forciiiii  country,  is  returned  with 
tlic  answers  of  the  witness  wi'itteu  in  the  hmguane 
thereof,  the  same  may  be  transhited,  and  the  translation 
j?iven  in  evidence,  but  the  translation  may  be  shown  to  be 
erroneous."'* 

A  mistake  in  the  name  of  a  witness  will  be  fatal,  al- 
though cross-interrogatories  are  filed  i'"^"  but  proper  ini- 
tials of  a  christian  name  will  suffice,  as  the  identity  will 
he  presumed/"' 

A  slight  but  not  misleading  inaccuracy  in  the  name  as- 
scribed  to  the  defendant  corporation  in  a  deposition  is 
not  sufficient  ground  for  excluding  a  deposition.®' 

The  certificate  of  the  officer  taking  the  deposition  need 
not  state  that  the  deposition  was  signed  by  the  witness, 
if  his  name  appears  at  the  end  thereof. "- 

It  is  sufficient  if  the  certificate  states  that  the  deposi- 
tion was  taken  at  the  time  mentioned  in  the  caption.®^ 

And  it  has  been  held  that  the  time  and  place  are  not 
essential  to  l)e  stated  in  the  certificate."'' 

A  rule  of  court  that  the  clerk  shall  enter  an  order  on 
the  first  day  of  each  term  giving  leave  to  the  clerk  to  open 
and  file  all  dejiositions  returned  or  to  be  returned  to  that 
term  of  court  is  valid  and  binding,  and  authorizes  the 
clerk  to  enter  such  order  and  act  thereunder."^ 

Objections  or  exceptions  to. — It  is  highly  necessary 
that  the  jirovisions  of  the  statute  re.gulating  the  mode 
of  taking  the  deposition  of  a  non-resident  witness  should 
be  substantially  complied  with.  It  is  an  important  instru- 
ment of  evidence  unknown  to  the  common  law,  and  no 
substantial  or  material  departure  from  the  statute  can  in 
any  case  be  allowed,  unless  by  the  agreement  and  consent 
or  waiver  of  the  parties  to  the  suit."" 

f'UCftrisfmnn  v.  Ray,  42  111.  App.  e:  saltance  v.  Vnderhill.  3  Scam. 

111.  4.^3;  County  v.  Bledsoe,  12  IH.  267. 

<•"  ffcholcs   V.    Ackerland,   13    111.  oa  Railroad  Co.  v.  Cowles,  32  111. 

6r,0:    Bee   Kendall   v.   Limberg,    69  116. 

III.  356;   McCoy  v.  People,  71  111.  m  pficlps  v.  Yovng,  Breese,  327. 

111.  li^Gagc   V.    Eddy.    167    III.    102; 

""  Curtiss  V.  Martin,  20  111.  557.  Sullivan  v.   Eddy.   164    111.    391. 

«>  Trans.   Co.   v.   Leysor,   89    111.  "» Corgan    v.    Anderson,    30    111. 

43.  95. 
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Objections  to  a  deposition,  and  motions  to  suppress  the 
same,  may  be  made  after  leave  has  been  obtained  to  open 
the  same  before  the  trial  is  entered  upon."' 

All  exceptions  to  depositions  which  go  to  the  form  of 
the  same,  must  be  taken  or  made  before  the  case  is  called 
for  trial  and  submitted  to  the  jury.  If  formal  objections 
exist,  they  should  be  made  and  settled  on  exceptions  be- 
fore the  trial,  so  that  if  they  are  sustained,  the  party  in 
whose  favor  they  were  taken  may  procure  the  evidence 
of  the  witness  on  the  trial,  or  re-take  his  deposition.®^ 

Before  the  objection  that  a  deposition  in  a  given  cause 
does  not  contain  the  best  evidence  of  the  matters  referred 
to,  can  be  considered,  it  is  essential,  before  the  trial,  to 
move  to  suppress  the  same.®* 

Objections  to  their  substance,  however,  may  be  made 
on  the  trial.'* 

It  was  held,  prior  to  the  adoi^tion  of  the  statute  re- 
moving the  disqualification  of  ])arti(>s  in  interest  as  wit- 
nesses, that  inasmuch  as  the  objection  to  a  witness  on  the 
ground  of  interest  might  be  removed  by  release  or  other- 
wise, an  objection  for  that  reason  should  be  taken  before 
trial." 

An  oV)jection  to  the  coin])etency  of  a  witness  who  is  a 
]iarty  to  the  suit,  to  testify  against  one  who  is  defending 
as  administrator  of  a  deceased  person,  may  be  taken  at 
the  hearing,  for  the  reason  that  tlie  objection  is  incur- 
able.'2 

oi  Ibid.;  Evringham  v.  Lord.  19  Dinihar  v.  Qregg.  44  III.  App.  427; 

in.    App.    565.  h'.    R.   Co.   V.   Foulh-s.   191   111.   57; 

ni^Winslow    V.    Newlan,    45    ill.  Itrnrdict    v.    Dakin,    243    111.    384; 

145;    Frink   v.    McClung,   4    Gilni.  /,'.  Co.  v.  Panebiango,  227  111.  170. 

569;     Kimball    v.    Cook.    1    Gilni.  '■^«  Cooke    v.    Ornc.    37    III.    186; 

423;    Thomas  v.   Duiiaway.   30   111.  Carter  v.  Carter.  37  III.  App.  219; 

373;     Webb    v.    7ns.    Co..    5    Gilm.  Dunbar  v.  Qregg,  44  111.  App.  527; 

225;   R.  R.  Co.  v.  Baddeley.  54  III.  R.    Co.    v.    Shires.    108    111.    617. 

19;    R.  R.  Co.  V.  MeKinley,  64  111.  '"Frink    v.    MeCUing,    4    Gilm. 

338;    Kassing   v.   Mortimer.   SO  111.  569;     Kelscy    v.    Sin/der.    118    HI, 

602;  Stoivell  v.  Moore,  89  III.  563;  ^^  Frank    v.    McClung,    4    Gilm. 

M.   D.   Co.   V.   Leysor,   89    111.   43;  569;   Moshier  v.  Knox  College,  32 

Warren   v.    Warren,   105    111.    5fiS;  111.    163. 

Carter  v.  Carter,  37  III.  Aiiii.  I'M);  -^  Kelsey  v.  Snyder,  118  111.  541; 

Sheldon  v    Hurry.  30  111.  App.  l.'.l;  Com.  Co.  v.   Scssel.   193   111.   153. 
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OI)j('ctioiis  oil  tlio  i^rouml  of  irrelevancy  ma}'  be  taken 
at  tlip  hearing."^ 

An  objectiou  to  the  ('oni))etency  of  a  witness  after  his 
deposition  has  been  read  on  llie  hearing  without  objec- 
tion, will  not  be  considered  on  appeal  or  erroi'.''^ 

Before  the  objection  that  a  deposition  in  a  given  cause 
does  not  contain  the  best  evidence  of  the  matters  re- 
ferred to,  can  be  considered,  it  is  essential,  before  the 
trial,  to  move  to  suppress  the  sameJ^ 

If  leading  questions  ai'e  propounded  to  a  witness  whose 
deposition  is  being  taken  upon  oral  interrogatories,  an 
objection  to  the  form  of  a  question  nmst  be  made  and 
noted  at  the  time  or  such  objection  will  be  waived.  If, 
however,  the  party  against  whom  the  deposition  is  in- 
tended to  be  used  is  not  present  when  it  is  taken,  the 
rule  will  not  apply.'" 

A  party  can  not,  it  seems,  have  the  deposition  taken 
for  his  opponent,  suppressed  for  want  of  full  answers 
by  the  witness  to  the  hitter's  interrogatories.  The  objec- 
tion should  come  from  the  party  injured  ;'"  but  by  statute, 
tlie  court  may  allow  another  commission  to  issue,  if  it 
ajijiears  that  the  witness  has  not  given  full  or  ])roper  an- 
swei-s,  or  that  a  further  examination  ought  to  be  allowed 
to  either  fiarty.'* 

A  motion  to  suppress  a  deiJosition  upon  a  specific 
ground  is  a  waiver  of  all  other  grounds  of  objection.'" 

A  motion  to  suppress  a  deposition  on  the  ground  that 
it  was  not  ])roperly  sealed  and  directed,  comes  too  late 
after  a  general  order  for  the  opening  .of  all  depositions, 
unless  some  good  reason  is  given  for  the  delay.    The  court 

■  "  Zyorfcw'oorf  V.  .Va/s.  39  111.  692;  499;     Kimball    v.    Cook.    1    Gilm. 

Kelscp  V.   Snyder.   118  111.   544.  424;    Cook    v.    Ornc.    37    111.    186; 

■*  Warren    v.    Warren,    105    111.  I.ockwood    v.    Mills.    39    111.    602; 

568;    Batik  v.  Pierce.  99   111.   272;  Phy  v.  Clark.  35  111.  377. 

Brackett    v.    Xikirk.    20    111.    App.  "  Cole   v.    Chateau.   18   111.   439. 

525.  78  Rev.   Stat.    (1913)    1240;    3   J. 

"Cooit  V.  Orne.  37  111.  186;  Car-  &   A.    An.    Stat.    2985. 

ter   V.    Carter.    37    111.    App.    219;  ■!«  Bartee  v.   Jones,   33   Ala.   34; 

Dunbar  v.  Grepg.  44  111.  App.  527;  iiaUmarsh  v.  Bower.  34  Ala.  613; 

Ify.   Co.  V.   .Shirrs.   108   111.   617.  Brackett    v.    Nikirk,    20    111.    App. 

■«  Goodrich    v.    Hanson.    33    111.  525. 
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upon  objection  taken  before  such  order  is  made,  can  then 
decide  the  motion  by  inspection,  instead  of  acting  upon 
affidavits.*" 

It  is  not  sufficient  to  object  to  a  deposition  before  the 
trial ;  objections  should  be  made  and  exceptions  pre- 
served when  they  are  offered  in  evidence.^^ 

After  a  deposition  taken  in  a  cause  has  been  read  with- 
out objection  upon  one  trial,  it  can  not  afterward  be 
ol>jeeted  to,  on  account  of  any  defect  existing  at  the  time 
it  was  so  used.^^ 

Parties  may  agree  that  depositions  taken  in  another 
case,  may  be  read  on  the  hearing  of  a  cause,  and  such 
agreement  waives  all  objections  as  to  the  time  and  mode 
of  taking  the  same.^^ 

Where  portioias  of  an  answer  in  a  deposition  are  im- 
proper, the  same  should  be  eliminated  before  the  deposi- 
tion is  read  to  the  juiy.** 

A  party  who  receives  notice  that  depositions  will  be 
taken  in  the  case,  and  who  appears  at  the  times  and 
places  designated  and  cross-examines  witnesses  without 
objecting  that  no  commision  has  issued,  waives  the  issu- 
ance of  such  commission. "'^ 

When  admissible. — Depositions  duly  taken  in  one  suit 
are  admissible  in  a  subsequent  suit  between  the  same 
parties  where  the  same  subject-matter  is  involved.^® 

But  alisolute  identity  of  parties  or  interests  are  not 
necessary  when  opponents  or  those  under  whom  they 
claim  had  an  opportunity  for  cross-examination.*'' 

A  deposition  taken  in  another  suit,  not  between  the 
same  parties,  can  not  bo  used  as  original  evidence.     It 

so  In  re  Noble,   124   111.   2GG.  f^^' Uishnp    v.    Hilliard.    227    111. 

»i  Shrdd  V.  Dalzcll,  30  III.  App.  3S2. 

356;    Gardner   v.    Haynie,    42    III.  »« Doyle   v.    Wiley,    15    111.   676; 

201 .  Wade  v.  King.  19  III.  301;  MeCon- 

"■^  Brackett    v.    Nikirk,    20     111.  ncll   v.    Smith.   27   111.   232;    Cook- 

App.    525.  son  v.  I'iihardson.  69  111.  137;  Jar- 

«a/?H.s?i   V.   Stanley,  122  III.  40fi.  rett  v.  I'liiUins.  90  III.  237;   Pratt 

SI  W.    7^.    Co.   V.    Southworth,   32  v.   Krndt!),   128   111.   293. 

III.  Ai)p.  307.  erWade  v.   King.   19   HI.  301. 
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can  only  bo  nsod  for  tlio  i)ui'pos(>  of  coiitriulii  (in;;'  tlic 
witnoss/^ 

Wliere  complainants,  suiiit>  as  liciis,  look  depositions 
of  defendants  and  afterward  another  jiei-son  was  made 
defendant  a.n'ainst  whom  the  defjosition  was  used,  such 
new  defendant  may  examine  the  witnesses  as  to  the  mat- 
ters testified  to  in  the  deposition,  as  \\\wn  cross-exami- 
nation.*'" 

A  dei)osition  jn-operly  taken  is  admissible,  although  tlie 
witness  is  present  at  the  trial  or  accessible.  The  oppo- 
nent may  call  the  witness  as  liis  own  if  he  so  desires.*" 

A  misd(»scri])tion  in  an  interrogatory,  of  a  promissory 
note  as  bearing  twelve  per  cent  interest,  instead  of  ten, 
is  not  such  a  variance  as  will  exclude  the  answer."^ 

A  party  may  cause  a  second  deposition  of  a  witness  to 
l)e  taken,  without  leave  for  that  ])urpose;  but  it  is  dis- 
cretionary with  the  court  to  say  which  shall  be  read.^- 

Where  the  deposition  of  a  witness  taken  by  the  plain- 
tiff is  read  in  evidence  by  the  defendant,  the  person 
whose  de))osition  has  been  so  taken  and  read  will  not 
be  the  witness  of  the  plaintiff,  who  will  liave  the  same 
right  to  contradict  such  witness  as  any  other  witness  in- 
troduced by  the  defendant.''* 

One  who  takes  a  deposition  is  not  permitted  to  read 
portions  only  of  it,  if  objected  to  f*  but  where  the  adverse 
))arty  has  apjieared  and  cross-examined  the  witness,  he  is 
entitled  to  the  benefit  of  the  deposition,  and  may  read 
from  it  if  he  desires.*^ 

It  is  held  that  where  depositions  of  an  incompetent 
witness  are  taken  in  a  suit  without  ob.jectioii,  even 
though  the  depositions  are  not  introduced  and  read  as 


>''>  Bartrlolt    V.     Bank,     119     111.  "^  Bloominplon    v.     Ostcrle,    139 

259.  III.    120. 

'"Caprrz  v.   Trover.  96  lU,  456.  ■•*  Irnt.  Co.  v.  Kiiight.  6  Whanon 

»"  Frink   v.    Potter.    17    IH.    406;  (Penn.),  .327;    Converse  v.  Meyer. 

Bradley  v.  GfUrJman.  17  111.  571;  14    Neb.    190. 

Canal  v.  Adler.   49   111.  311.  »^  Calhoun   v.   Hnycs.   S  W.   &  S. 

Hi  Stowell  V.  Moore.  89   III.   563.  (Penn.)    127;    Converse  v.   Meyer, 

Hi  Beach  V.  Schmulz,  20  111.  185.  14  Neb.   190. 


240  Evidence  and  Depositions. 

evidence,  the  incomijeteney  of  the  witness  is  waived  and 
he  can  be  called.®® 

Where  a  deposition  is  taken  by  a  party  incompetent 
to  testify  on  the  ground  of  interest,  and  an  objection  is 
interi)osed  to  the  competency  which  is  noted  by  the  officer 
taking  the  deposition,  and  the  jjarty  objecting  cross-ex- 
amines the  Avitness,  and  on  his  motion,  the  deposition  is 
excluded  by  the  court,  tlie  other  party  will  not  have  the 
right  to  read,  on  the  hearing,  the  cross-examination.  By 
cross-examining  an  incom]ietent  witness  before  the  court 
passes  on  an  objection  to  tlie  competency,  the  party  so 
cross-examined  does  not  make,  the  matters  drawn  out  by 
his  examination  competent  evidence  against  him.*' 

The  deposition  of  tlie  comiilainant  in  a  chancery  case, 
which  relates  to  transactions,  conversations  and  com- 
munications with  the  defendant,  is  not  competent  against 
the  latter's  executor,  substituted  upon  the  defendant's 
death,  which  occurred  after  the  deposition  was  filed  and 
read  in  evidence  but  before  his  own  evidence  was  heard 
in  the  case.**^ 

Where  an  original  pa])er  is  in  the  hands  of  a  third 
party,  residing  out  of  the  State,  and  lie  refuses  to  attach 
the  same  to  his  deposition,  a  swora  co])y  thereof,  annexed 
to  the  deposition,  will  be  admissible  in  evidence.®" 

Where  the  deposition  of  a  witness  residing  in  another 
State  or  who  lias  since  died,  has  been  lost  from  tlie  files, 
without  fault  of  the  jtai-ties,  leave  may  be  given  by  the 
oouvi  ui)()n  a  satisfactory  sliowing,  to  file  a  co])y  of  the 
deposition,  and  sucli  copy  may  be  admitted  iu  evidence.* 

Depositions  offered  in  evidence  I)efore  the  master  are 
properly  admitted  even  though  not  accompanied  liy  the 
certificates  of  the  official  character  of  the  officer  taking 
the  same,  where  such  certificates  were  obtained  liefore  the 
depositions  were  considered  by  the  master  and  accompa- 

r"  Trust    Co.    v.    Egan,    222    111.  ""  Fishrr   v.    Oreene.    95    IU.    94. 

494.  '  Oapr    v.    Ed(fl/.    1G7    111.    102: 

"1  Achilles    v.    Achilles.    l.'JT    III.  Avlprr    v.     Smith.     34     111.     534: 

589.  Hutchitips  v.  Corpan,  59  111.  70. 

ns  Smith  v.  Billinnn.  177  111.  446. 


Evidence  and  Depositions.  241 

nied  the  depositions  upon  tin-  licaring  before  the  olian- 
cellor.'' 

SECTION    III. 
ORAL   TESTIMONY   AT    HEARING    OF   CAUSE. 

Section  38  of  chapter  51,  entitled  "Evidence  and  Depo- 
sitions," provides,  that 

"On  the  trial  of  every  suit  in  chancery,  oral  testimony  shall  be 
taken  when  desired  by  either  party."  a 

Tlie  foregoing  section  and  section  39  of  chapter  22, 
which  j)rovi(les  that  the  court  may  refer  a  chancery  cause 
to  a  master  to  take  and  icporl  the  evidence,  etc.,^'  are  to 
l)e  construed  as  parts  of  a  single  system,  so  as  to  give  ef- 
strucci  as  parts  of  a  singh'  system,  so  as  to  give  effect  to 
feet  to  eacli.  Wlicu  taken  and  construed  together  these 
sections  mean  tliat  oral  testimony  instead  of  depositions 
shall  he  taken  on  tlie  trial  of  every  suit  in  chancery  when 
desired  by  either  party,  hut  when  a  cause  is  referred  to 
tlie  master  to  take  and  report  the  evidence,  with  his  con- 
clusions thereon,  that  all  the  evidence,  whether  in  deposi- 
tions or  documents,  or  to  he  detailed  by  the  witnesses, 
must  he  introduced  before  him,  and  that  when  thus  intro- 
duced and  rc|)orted,  it  is  to  be  considered  as  "taken  on 
the  trial."*  Therefore  in  such  case  it  is  not  competent 
on  the  hearing  of  exceptions  to  the  report,  or  on  the  hear- 
ing of  the  cause,  for  the  court  to  hear  any  evidence  that 
was  not  before  the  master.'' 

The  fact  that  the  chancellor,  after  hearing  part  of  the 
evidence  in  a  proceding  referred  the  case  to  a  master  to 
take  the  remainder  of  the  evidence,  after  which  the  cause 
was  heard  in  its  entirety  by  the  chancellor  on  the  evi- 
dence rei)orte(l  and  that  jireviously  heard,  is  not  a  sub- 
stantial departure  from  proper  procedure,  where  the 
master  was  not  required  to,  and  did  not,  report  any  con- 
clusions, but  merely  the  evidence  in  the  form  of  questions 
and  answers." 

-Bishop  V.  Hilliard.  227  III.  382.       Princr   v.    Cutler.   fi9    III.   267:    Al- 

■■'Rev.    Stat.    (1913)    1241:  3    .1.      lison   v.    Prrry.    130   III.   9;    Smith 

&  A.   An.    Stat.   2986.  v.   BilUvas.   170   111.   543:    Kpnealy 

*CoT    V.    Pierce.    120    III.  5.56;      v.  oios.  241  111.  15;  Derrick  Co.  v. 

Kenealy  v.  Glos.  241  III.  15.  Hall.   208    111.    597. 

5  Cox    V.    Pierce,    120    111.  556;          « Kenealy  v.  Glos,  241  111.   15. 
Ifi 
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FEIGNED  ISSUES— TRIAL  BY  JURY. 

Nature  of. — A  feigned  issue  is  an  issue  brouglit  by 
consent  of  tlie  parties,  or  the  direction  of  a  court  of 
equity,  or  such  courts  as  possess  eqnita1)le  powers,  to  de- 
termine before  a  jury  some  disputed  matter  of  fact,  which 
the  court  has  not  tlie  power  or  is  unwilling'  to  decide.^ 

There  are  two  metliods  of  trying'  ((uestions  of  fact  by 
a  jury,  on  issues  joined  in  cliaiieery,  viz:  by  feifjned  issues 
awarded  under  the  old  iiractic(>,  and  liy  issues  of  facts 
under  the  statute. - 

Section  40  of  the  chancery  code  provides,  that 

"The  court  may,  in  its  discretion,  direct  an  issue  or  issues  to  be 
tried  by  a  jury,  whenever  it  shall  be  judged  necessary  in  any  cause  in 
equity,  pending  therein.  In  all  other  causes  in  equity,  the  mode  of 
trial  shall  he  the  same  as  has  been  heretofore  practiced  in  courts  of 
chancery."  ^ 

The  duty  of  the  court  to  submit  sucli  issues  is  discre- 
tionary and  not  imperative.* 

Unless  given  by  statute  a  jury  trial  is  not  a  matter  of 
right  in  a  chancery  proceeding,  although  the  chancellor 
may  submit  an  issue  to  a  jury  in  any  i>roceoding  before 
him;  but  he  is  not  required  to  do  so  in  the  absence  of  a 
statute,  and  his  i-efiisal  of  a  request  for  that  purpose 
cannot  be  assigned  as  error.'' 

When  jurisdiction  is  bestowed  by  statute  ujion  a  court 
of  chancery,  in  a  case  where  there  existed  befoi-e  tlie 
adoption  of  the  constitution  a  remedy  at  law,  under 
which  was  given  the  right  of  trial  by  jury,  it  is  presiinicd 

1  Bouv.  L.  n.  !)1fi;  :>  Black  Com.  Fanninn  v.  Riissrll,  !)■(  111.  :^S6; 
452:    Bouv.   Inst.    Index,   h.   t.  riroun     v.     Minor.    12S     III.     148: 

2  Milk   V.   Moorr.   S9    III.    .'^S4.  Krith   v,   Itcnklrmart.  173   111.   137: 

3  1  .1.  &  A.  An.  Stat.  764;  Rev.  Tiirnrs  v.  Bre7ichrr.  240  111.  394. 
Stat.   (1913)  167.  '■  Turnes    v.    lirencklc,    249    111. 

*  Milk    v.    Monn'.    39     111.     .'■)84;       394. 
J>owden    v.    Wilsnn,    71    111.    485: 

(242) 
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sia-li  a  trial  woukl  lie  allowed,  if  asked,  on  a  trial  in  chan- 
cery, and  olu'dieni'o  ])aid  to  the  constitutional  provision 
and  statute  above  roiVrrod  to,  giving  such  right." 

The  constitutional  provision  relating  to  a  jury  trial 
does  not  apply  to  the  trial  of  issues  of  fact  in  ecpiitable 
actions,  since,  if  it  did,  a  court  of  equity  would  be  com- 
pelled to  grant  a  jury  trial,  when  demanded,  in  all  eases 
where  the  same  issue  would  be  ti'iable  by  a  jury  in  a  com- 
mon law  action.' 

It  is  only  where  the  evidence  is  conflicting  as  to  the 
issue  of  fact  in  a  chancery  suit,  that  it  is  proper  to  sub- 
mit such  issues  to  a  jury.^ 

It  is  well  settled  by  numerous  decisions  of  the  Supreme 
Court  of  Illinois,  that  the  finding  of  the  jury,  in  cases 
of  contested  wills,  is  conclusive,  unless  clearly  against  the 
weight  of  the  evidence,^  and  in  this  respect  they  are  put 
upon  the  same  footing  with  cases  at  law. 

A  feigned  issue  may  be  ordered  to  determine  whether  a 
deed  was  intended  as  a  mortgage  ;*°  or  was  made  to  de- 
fraud i-reditors;"  or  whether  fraud  existed  in  the  con- 
sideration of  a  mortgage.^-  It  is  also  proper  where  the 
defendant  denies  the  execution  of  the  note  described  in 
the  mortgage,  and  the  evidence  is  contradictory;'^  or 
where  a  deed  is  sought  to  be  avoided  by  reason  of  the 
insanity  of  the  grantor;'*  and.  also,  to  test  heirship." 

A  fei.gned  issue  need  not  include  all  the  points  involved 
in  the  suit.^* 

"Where  the  evidence  is  contradictory,  the  veracity  of 

<^Gagp    V.    Ewing.    107    III.    11;  623;    Moyer    v.    Swygart,    125    111. 

Whitney   v.    Stevens,    97    III.    4S2;  2C2;    Slingloff  v.   Bruner,    174   111. 

Ward  V.  Farrell.  Id.  593;   see  Fla-  51;    Entwistle   v.   Meikle.   180   111. 

herty  v.  McCormick,  113  111.  538.  10;   Bradley  v.  Palmer.  193  111.  88. 

7  Turnes    v.    Brenckle,    249    111.  ">  Williams    v.    Bishop,    15    111. 

394.  ">^: 

*Tillotson    V.    Mltehell,    111     111.  ^^  Warldams     v.     Humphrey,     22 

518:    Long  v.   Long.   107   111.   210;  111.   fifil. 

Guild  V.  Hull,  127   III.   523.  i-'l/i7fc  v.  Moore,  39  111.  584. 

"Long    V.    Long.    107    111.    210;  >3  Russell  v.   Paine,  45   III.   350. 

Broimfleld   v.    Brounfleld,    43    111.  ^*  Myatt  v.   Walker,  44   111.   485. 

147;     Meeker    t.    Meeker,    75    111.  ^^- McConnell    v.    ftmith.    27    III. 

2eO:    Calvert  v.  Carpenter,  96   111.  234. 

C3;  Bible  Soeiety  v.  Price,  115  111.  "^  Pankey   v.    Raum.   51    111.    S8. 
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the  witnesses  iiivolved,  and  where  the  manner,  iiitelli 
gence,  and  relation  of  witnesses  to  a  case  must  have  their 
pro]ier  weiglit,  it  is  higlily  desiralile  to  have  the  issue 
tried  by  a  jury.^''  And  in  all  proceedings  in  chanceiy, 
involving  questions  of  insanity,  it  is  the  duty  of  the  court 
to  direct  that  an  issue  be  formed  and  tried  by  a  jury.*** 
The  statute  is  imperative  in  this  i*espect. 

Any  error  or  irregularity  in  the  jiroceeding  before  the 
jury,  such  as  rulings  upon  evidence  and  the  like,  is  unim- 
portant if  upon  a  consideration  of  the  entire  record, 
there  is  competent  evidence  sufticient  to  sujiport  the  de- 
cree, and  substantial  justice  appears  to  have  been  done 
between  the  parties. ^^ 

Where  a  trial  by  jury  in  a  chancery  case  is  not  a  matter 
of  right  it  is  within  the  discretion  of  the  chancellor  to 
sulnnit  questions  of  fact  to  a  jury,  and  it  is  within  his 
power,  after  a  trial  of  feigned  issues  is  entered  upon  by 
the  jury,  to  withdraw  such  issues  or  direct  a  verdicfin 
accordance  with  his  views  of  the  evidence  and  render  a 
decree  accordingly.^" 

Error  in  instructions  in  a  chancer}'  case  is  not  material 
wliere  the  verdict  is  merely  advisory,  the  matci-ial  (pies- 
tion  to  be  considered  by  the  Supi-enie  Court  being 
wlietlier  the  decree  rendered  is  justilied  by  the  competent 
evidence  in  the  record.^^ 

Tlie  chancellor  is  the  sole  judge  of  the  evidence  and  its 
weiglit;  and,  even  wlien  lie  directs  an  issue  of  fact  to  be 
tried  liy  n  jury,  to  inform  his  conscience,  he  may  adopt 
the  x-erdii't  of  tlie  jury,  or  lie  luny  disregard  it,  and  render 
a  decree  against  tlieir  finding,  or  lie  may  grant  a  new 
trial,  as  he  may  lieliev^  justice  demands.  In  our  courts  of 
equity,  the  cliancellor  being  also  f  h(>  (•(uiinKni  law  judge,  he 
necessarily  hears  all  of  llie  (>\-i(leiice  U|i(iii  which  the  jury 

^1  n  tins  ell   V.    I'niiir.    45    111.   350.  Tiirnrs   v.    Bicnckle,    249    111.    394. 

i8A/2/a»  V.   Walker.  44   111.  48:");  ■■^"  DcOmff  v.  Manz.  251  III.  231: 

Pankey  v.  Tfaum.  51   111.  88;  Hahn  Riehl  v.  nuhl.  247  111.  475;  Hardy 

V.    Iluhrr.    83    111.    243;    Broun    v.  \.    Dyits.    203    111.    211. 
Miner,   128  III.   148.  -i  Pitlenger  v.  Pittenper.  208  111. 

lo/fjc//;    V.    Jiielil.    247    111.    475;  5S2;     nowie    v.    Driscoll.    203     111. 

VeOraff    v.    Manz.    251    111.    532;  480. 
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acts,  ami  if  satislicd  llic  jury  liavc  foimd  corrocth',  it 
would  1)0  his  duty  to  adojit  Ihcii-  lindini;';  but,  if  dissatis- 
fied, it  would  he  ('(lually  his  duty  to  disregard  the  verdict, 
and  proceed  with  the  cause  in  such  manner  as  to  do  eoin- 
})lete  justice  between  the  ])arties.--  The  court  may  also 
hear  additional  evidence  that  may  be  offered.-'* 

Findings  of  the  chancellor  will  not  be  disturbed  by  a 
court  of  review  unless  error  is  cleai'ly  ai)))arent,  even 
though  the  case  was  submitted  to  a  jury  for  an  ailvisory 
verdict  and  part  of  the  evidence  is  in  the  form  of  deposi- 
tions.^^ 

The  court  may  award  a  new  trial,  not  only  to  satisfy 
its  conscience,  but  to  cornicl  any  errors  in  its  instructions 
to  the  jury,  or  any  other  errors  on  the  ti'ial.^^  And  a 
court  of  chancery  is  more  liberal  in  granting  new  trials 
on  feigned  issues  than  courts  at  law.-" 

An  appeal  or  writ  of  error  will  not  li(>  to  set  aside  a 
verdict  on  feigned  issues,  until  the  chancery  case  is  dis- 
jiosed  of,  anil  a  joinder  in  erroi-  will  be  of  no  avail. ^^ 

It  would  tend  to  promote  justice,  and  aid  the  court  in 
its  decree,  if  the  jury  were  instructed  to  find  on  each 
issue  raised  by  the  jileadings  and  ]iroof,  instead  of  fin<l- 
ing  a  general  verdic*^  -'*. 

Under  the  statute,  it  has  been  the  practice  to  make  an 
issue  without  using  the  connnon  law  forms  of  pleading. 
But  the  issues  in  chancei-y,  if  there  be  more  than  one, 
should  be  distinct  and  ex]ilicit,  presenting  in  each  a  single 
question, *so  clearly  that  it  could  not  but  be  understood 

==.V/i/fc    V.    Moore.    39    lU.    584;  Ihjas.   203    111.    211. 

h'HSsell  V.  Painr.  45  IlL  350;   Alls-  ■■'^KcUcy  v.  Kelley.  126   111.   550. 

tin  V.  Bainter.  50  111.  208;  Meeker  ^*  nonic     v.     Driscoll.     203     111. 

V.    Meeker.    75    111.    260;    Sharkey  4S0;    Hardy  v.  Dyas.  203   111.  211. 

\.    Miller,    69    III.    560;    Smith    v.  -i^  Williams    v.    Bishop.    15    111. 

teuton,    84    111.    14;     Titcomh    v.  .555;    Rigg   v.    Wilton-,    13    111.    15; 

Vantyle.    84    111.    371;     Krllry     v.  Milk  v.  Moore.  39  111.  .5.S4. 

Kelley.    126    111.    550;    Maynard    v.  ■^t^Waddams     v.     Humphrey,     22 

liiehards.  166  111.   466;   Phillips  v.  111.    661. 

Edaall.  127  111.  535;   Guild  v.  Hull.  ^- Woodside  v.  Woodside.  21  111. 

127  111.  523;    Keith  v.  Henkelman.  207;   Brovkett  v.  Brockett.  3  How. 

173    111.    137;    Knnesser   v.    Hud'k.  V.   S.   R.   691. 

169    III.    494;    Biggerstaff   v.    Big-  -■«  Von   Olahn  v.   Yon   Olahn,  46 

gerstaff,    180    lU.    407;    Hardy    v.  111.    134. 
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by  the  jury,  aud  tlieir  verdict  slioiild  be  responsive  to 
eacli.^'-* 

The  course  of  proceeding  npon  the  trial  of  an  issue  is 
generally  the  same  as  that  adopted  in  ordinary  trials  at 
law;  except  where  the  court  of  chancery  has  given  some 
special  directions  upon  the  subject.^" 

A  party  who  ir^vokes  the  jurisdiction  of  a  court  of 
equity  thereby  waives  his  right  to  demand  a  jury,  but  Ins 
action  in  that  respect  cannot  deprive  the  defendant  of  his 
right  to  a  jury  trial  if  he  is  otherwise  entitled  thereto. ^^ 

2\'o.   129.     Order  directing  an  issue  of  fact  to  he  tried  hy  a  jury, 
(Cavtion  and  title  of  cause  as  in  No.  ISO,  post.) 

This  cause  came  on  to  be  heard  upon  the  pleadings  filed  and  the 
proofs  taken  therein,  and  the  court  having  heard  the  arguments  of  the 
solicitors  for  the   respective  parties,  It  Is  ordered  that  the  following 

issues  of  fact  be  made  and  tried  at  the  term  of  court,  to  be 

held  in  the  county  of  ,  or  as  soon  thereafter  as  the  same  can  be 

heard,  to  wit: 

1.  Was  the  deed  of  conveyance  mentioned  in  the  bill  of  complaint, 
to  wit,  etc.,  {Here  describe  the  deed)  obtained  by  fraud  of  the  defend- 
ant? 

2.  Was,  etc.  {Here  state  any  other  fact  to  be  tried  by  the  jury,  and 
so  on.) 

Drawing  up  and  settling  a  feigned  issue, — ITnder  the 
modern  ])raetiee  as  it  exists  in  Illinois,  a  resort  to  the  old 
practice  of  ordering  a  feigned  issue  will  seldom  Ix'  had. 
If  it  is  considered  desirable  to  form  a  feigned  issu(>,  in- 
stead of  an  issue  of  facts  under  the  statute,  forms  of  such 
orders,  declarations  and  ];)leas  may  be  found  in  2  Bar- 
bour's Cliancery  Practice,  pp.  483-486,  and  2  riiilty's 
Pleadings,  p.  236. 

Upon  the  granting  of  an  order  for  a  feigned  issue,  a 
draft  of  the  pleadings  in  an  action  of  assumpsit  is  pre- 
pared by  the  complainant's  solicitor,  or  liy  the  solicitor 
of  whichever  party  is  ordered  by  the  court  to  i>repare  it. 
In  the  ileclaration  the  ])retende(l  plaintiff  declares  iliat 
he  laid  a  wager  of  a  certain  amount,  with  (he  defendant, 
on  the  questions  in  dispute;  and  avers  that  (he  fact  is  as 

^«  Milk   V.   Afoorc,   39    111.    .^.Sl.  '^  riirnrs    v.    nrenckle.    219    111. 

30  2  Dan  Ch.  Pr.  712;  1  llaib.  111.  App.  ,'')04;  S.  C,  149  111.  (i21. 
Ch.    I'r.    4r.l;    Hazor   v.    Rnxor.    42      394. 
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lio  contoiulod  it  was,  and  tliat  ho  tliorcforo  brings  his  snit 
for  tlio  amount  of  tlic  \va,ii:(M-.  The  (h'fcndant  by  his  i)Ioa 
admits  the  wager,  l)ut  avers  the  eontrarj-  to  be  the  fact. 
Whereupon  the  issue  is  joined  whieh  is  ordered  to  bo 
tried.-'- 

32  1  Barb.  Ch.  Pr.  463;   2  Smith  Ch.    80. 
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Tlio  statute  of  Illinois  requires  the  clerks  of  the  courts 
to  keep  a  docket  of  all  the  causes  iiending  in  their  respect- 
ive courts,  in  which  the  People's  cases  are  to  be  first  set 
down,  after  which  shall  be  set  down  all  cases  in  law,  in 
order,  according  to  the  date  of  their  commencement,  and 
lastly  the  suits  in  chancery.  All  cases  shall  be  tried  or 
otherwise  disposed  of  in  the  order  they  are  placed  on  the 
docket,  unless  the  court,  for  good  and  sufficient  cause, 
shall  otherwise  direct.^ 

Course  of  proceedings. — The  ]iarty  having  the  affirma- 
tive of  the  issues  has  the  opening  and  closing  of  the  case. 
Where  the  cause  is  heard  upon  the  pleadings  and  proofs, 
the  comjilainant  opens.  The  order  of  proceeding  is  gen- 
erally as  follows:  The  complainant's  bill  is  first  read,  or 
the  substance  of  it  briefly  stated;  the  defendant's  an- 
swer is  then  read  or  stated  in  like  manner,  after  which 
the  case  and  the  matters  in  issue  are  stated,  with  the 
])()iiits  of  e(]uity  arising  therefrom;  and  llicii  tlie  testi- 
mony and  such  parts  of  the  defendant's  answer  as  are 
considered  essential,  are  read  by  the  complainant's  so- 
licitor. After  the  complainant's  evidence  has  been  read, 
the  defendant's  .evi(h'nce  is  introduced,  to  which  the 
com)»laiiiant  may  offer  rebutting  testimony.  Tiie  argu- 
ment is  then  opened  i>\  tlie  solicitor  for  the  complainant. 
Till'  defendant's  solicitor  is  then  heard  in  answer,  to 
which  the  complainant's  solicitor  may  n^ply,  and  con- 
clndes  the  argunient. 

On  the  hearing  on  hill,  rross-hill,  answers  and  deposi- 

1  2  .1.  &  A.  An.  Stat.   i:i7fi;   Rev.  Stat.    (Kii:i)    510;    Clark   v.   Mar- 
field,    77    III.    258. 
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tions,  1)()(Ii  cases  liciiii;-  licanl  (onctlicr,  mid  hntli  parties 
liavliii;-  iiiatcrial  allegations  to  sustain,  the  complainant  in 
tiio  original  bill  is  entitled  to  tiio  o[)euins>'  and  tlie  close.'* 

In  a  bill  filetl  to  enjoin  an  action  of  ejectment  and  for 
specific,  performance,  the  complainant's  counsel  is  enti- 
tled to  the  opening  and  closing-.-' 

"When  there  are  two  defendants,  who  set  up  adverse 
claims,  the  course  of  practice  is  for  the  com])lainant  to 
oi>en;  for  the  defendan^t  who  sets  up  a  claim  against  the 
other  then  to  go  on,  and  for  the  other  defendant  to  an- 
swer, and  there  is  no  reply  between  the  defendants,*  un- 
less specially  directed  by  the  court." 

Upon  a  plea  or  d(>mnrrer  the  defendant  holds  the  affirm- 
ative,'and  ()]iens  the  aigunient;  and  upon  appeal,  the 
opening  argument  of  the  ai)pellant's  counsel  is  first  heard. 
Wliei'e  the  cause  is  heard  upon  exceptions  to  an  answer 
the  complainant  begins.  If  upon  exceptions  to  a  master's 
report,  the  party  excepting  ojjens  the  argument.  But 
where  both  i)arties  except,  the  complainant's  counsel  is 
first  heard  uj^on  his  exceptions,  and  then  the  defendant's 
counsel  answers  him  and  oi)ens  the  arginnent  upon  his 
own  exceptions." 

Section  '_'9  of  the  Chancery  code,  provides  that 

"After  replication  is  filed,  the  cause  shall  be  deemed  at  issue  and 
stand  for  rehearing,  or  in  default  of  tiling  such  replication,  the  cause 
may  be  set  for  hearing  upon  the  bill  and  answer;  in  which  case  the 
answer  shall  be  taken  as  true,  and  no  evidence  shall  be  received,  unless 
it  be  a  matter  of  record  to  which  the  answer  refers."  ' 

If  a  cause  stands  for  hearing  upon  the  bill  and  answer 
only,  the  com])lainant  admits  all  statements  in  the  answer 
to  be  true  whether  they  are  responsive  to  the  bill  or  not.* 

To  justify  a  hearing  on  bill  and  answer,  the  complain- 
ant must  be  in  default  by  not  filing  a  replication  within 
four  days  after  notice  of  the  filing  of  the  answer." 

^Murphy  v.  Htultz.  Saxton,  560.  2G    111.    165;    Cham'bers    v.    Rowe, 

^Dnnutn   v.   Pepper.   43  Ga.   3G1.  36    111.    171. 

*  Walton    V.    Va7i   Mater,    Halst.  » Pankey    v.    Tiaiim.,    51    111.    88; 

Dig.   175.  DeWolf  v.  Long,  2  Gilm.  679;  Ma- 

11  Barb.  Ch.  Pr.  317.  son  v.  McGirr,  28  111.  322;   Payne 

6  1  Barb.  Ch.  Pr.  317,  318.  v.    Frazier.    4    Scam.    55. 

'  1  J.  &  A.  An.  Stat.  749;   Rev.  »  Beams  v.  Denhavi,  2  Scam.  58. 

Stat.   (1913)    166;   Stone  v.  Moore, 
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It  is  said  tliat  the  words,  "taken  as  true,"  in  section 
32  ante,  have  reference  only  to  a  cause  in  which  the  an- 
swer is  under  oath.  In  such  case,  in  the  absence  of  a  rep- 
lication, nothing  can  be  heard  against  the  answer  but  mat- 
ters of  record.  The  uniform  practice  of  the  courts  of  Illi- 
nois has  been  to  set  a  cause  for  hearing  on  bill,  answer 
and  depositions,  if  any,  though  no  replication  has  been 
filed,  in  which  the  defendant's  oath  is  not  desired,  or 
where  it  is  waived  by  the  complainant.  In  such  cases  the 
answer  is  not,  for  any  purpose,  evidence  in  the  cause,  but 
performs  the  office  of  jileading  merely.^" 

Upon  the  filing  of  a  rei)lication  the  cause  stands  for 
hearing  without  any  order  of  court.^^  And  a  hearing  may 
be  ordered  at  the  same  term  at  which  a  replication  is 
filed,  if  objection  is  not  then  made.^- 

It  is  obvious  from  the  statute  that  the  court  can  not, 
under  its  rules,  dismiss  a  suit  for  want  of  prosecution. 
If  the  defendants  are  desirous  of  a  speedy  termination, 
it  is  their  duty  to  notify  the  complainant  of  the  filing  of 
th(>ir  answer,  after  whicli,  if  a  replication  is  not  filed 
within  four  days,  the  cause  shall  be  set  down  for  hearing 
on  tlie  bill  and  answer.  To  be  obligatory,  rules  of  court 
must  be  in  conformity  with  and  not  repugnant  to  the 
general  laws  relating  to  practice. ^^ 

If  a  decree  is  right  it  cannot  be  reversed  because  of 
mistaken  opinion  as  to  the  law  u])on  the  part  of  the  chan- 
cfillor.''^ 

it  is  witliin  the  discretionary  power  of  tli(^  chaiicc^Hor 
to  ])osti)one  the  hearing  u))on  an  original  liill  until  tlie 
cross-bill  is  ready,  so  that  botli  niay  be  heard  togetlier; 
but  the  filing  of  a  cross-bill,  which  is  a  matter  of  right, 
does  not  necessarily  stay  the  hearing  upon  the  original 
bill.'=^ 

Wliere  a  cross-bill  is  not  filed  in  a  s|)ecili<'  performance 

u'Chamhcru    v.     Rowc,     3fi     III.  ^^  Orcfm  v.   Browcr.  67   111.   525. 

171;   Willis  v.  Henderson,  4  Scam.  ■>^  Linnrmeyer  v.   Miller,   70   111. 

20;  Webl)  v.  Ins.  Co.,  5  Gilni.  223;  244. 

Jameson  v.  Cotmay.  Id.  230;   Tay-  '*  liarhec  v.  Morris,  221  III.  382. 

lor  V.   Taylor,   T>2  111.   Aiip.   527.  '^  Kelsey    v.    Clausen,    257    III 

11  Thunias  v.  Coultas,  76  111.  493.  402. 
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ease  until  about  llnce  years  afh'r  the  filing  of  the  original 
hill  and  after  the  master  has  taken  the  evidence  and  pre- 
pareil  his  report,  ready  to  be  submitted  to  the  court,  it 
is  not  an  abuse  of  tiie  chancellor's  discretion  to  proceed 
to  a  final  hearing  on  the  original  bill  before  the  cross-bill 
is  ready  for  hearing."' 

Hearing  case  out  of  its  order. — Altliough  it  is  a  general 
rule  that  causes  come  on  to  be  heard  ac(!ording  as  they 
stand  upon  the  docket,  yet  thej^  are  sometimes  heard  out 
of  tlieir  ordinary  course  on  sufficient  cause  being  made  to 
appear.i^ 

Hearing  in  vacation. — The  chancellor  on  a  hearing  at 
chambers  in  vacation,  can  exercise  no  judicial  functions. 
"Where  there  is  an  agreement  that  the  cause  may  be  heard 
at  chambers  in  vacation,  the  chancellor  can  make  no  order 
in  the  case  that  will  hind  the  parties,  as  a  judicial  act  or 
otherwise,  without  their  assent,  and  which  is  not  strictly 
in  pursuance  of  their  agreement,  if  at  all.^^ 

Original  and  cross-bill  heard  together. — The  original 
bill  and  cross-bill  should  be  heard  together.^"  The  court 
will  also  order  depositions  in  a  cross-suit  to  be  read  on 
tlie  account  directed  in  the  original  suit,  though  the  cross- 
liill  is  dismissed.^"  And  a  cross-bill  for  discovery,  taken 
pro  confesso,  will  be  ordered,  on  motion,  to  be  read  on 
the  hearing  of  the  original  cause. ^^ 

In  cross-suits,  and  also  in  other  suits  where  there  are 
two  causes  between  the  same  parties,  involving  the  same 
points  in  dispute,  and  where  it  is  material  that  both 
causes  should  be  heard  together,  if  both  are  set  down  for 
hearing  but  stand  at  a  distance  from  each  other,  the 
court  will  permit  the  cause  which  stands  last  to  be  ad- 
vanced, or  that  which  stands  first  to  be  adjourned,  so  that 
both  may  come  on  at  the  same  time,  and  likewise,  if  it  is 
necessary,  the  depositions  taken  in  one  cause  to  bo  read 

^«  Eelsfy    V.    Clansrn,    257     111.  ^»  Beaiichavtp  v.  Pulnrnn.  34   III. 

402.  378. 

^' Grrpp  V.   Brnirrr.  67   111.  .52.5;  -"  Luhinre  v.  Grnoii,  2  Ves.  579. 

Clark  V.  Marftrld.  77   111.   25<?.  ^i  fnrry  v.  Grrtakcn,  2  Mad.  43; 

iii  Blair  v.  Jieadino,   90   111.   CuO.  1    Barb.   C'li.    Pr.   320. 
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in  the  otlier — an  order  for  that  purpose  having  been 
previously  obtained. '- 

Alleged  error  in  the  admission  of  evidence  in  a  chan- 
cery proceeding  is  unimportant  if  there  is  competent  evi- 
dence in  the  record  sufficient  to  sustain  the  decree  and  the 
incompetent  evidence  would  not,  if  considered,  change  the 
result.-^ 

Arbitrary  rejection  by  tlie  chancellor  of  the  testimony 
of  unimpeachod  witnesses  is  not  i:)ermissible.-'* 

Where  all  the  material  evidence  in  a  chancery  case  is 
taken  before  the  master  and  rejiorted  without  any  con- 
clusions of  fact  the  chancellor  has  no  better  means  of 
judging  the  candor,  fairness  and  credibility  of  the  witness 
than  the  Supreme  Court,  and  on  appeal  the  case  may  be 
regarded  substantially  as  presented  for  hearing  de  novo 
on  the  same  evidence.^-"* 

It  is  in  the  discretion  of  the  court  to  postpone  the  hear- 
ing on  the  original  bill  until  the  cross-bill  is  ready  for 
hearing,  that  both  may  be  heard  together;  but  this  will 
not  be  done  where  there  is  unnecessary  or  affected  delay 
in  pre]iaring  tlie  cross-bill.-" 

Receiving  evidence  subject  to  objections. — As  a  gen- 
eral rule,  the  better  ])raetice  in  clianeery  cases  is  to 
receive  evidence,  subject  to  such  objections  as  may  be 
tak(>n  to  it,  to  be  considered  on  the  final  hearing,  when  the 
court  will  disregard  it  as  incompetent.-'  On  an  api)eal 
tlu>  ])resuinption  is  that  the  chancellor  considered  only 
e()uipet(>iit  evidence.-** 

Effect  of  former  orders  on  the  hearing. — On  a  fiiuvl 
liearing  all  pi'eviously  rendered  decretal  orders  are  be- 

==A'(')m7  v.  .lohnaon.  2  Vprn.  117:  fiin;    Coffey  v.  Cnfjry.  179  111.  2S3. 

yfilford    V.    Bcn.irlnj.    :',    Alk.    fiOl,  ^i^Chvrrli  of  Christ  v.  Chrixtinti 

503;    1    narb.   Ch.   Pr.  320.  Church.   103    111.    144;    BoUnoir   v. 

23Lilois  V.  Olos.  257  111.  8o.  Ifoach,   210   111.   364;    Patterson  v. 

^i  Telford  v.  Howell.  220  111.  52.  Patterson.  "251    111.    153;    Drum    v. 

2I- Bank  v.  Barnctt.  250  111.  312.  Drum,    25)     111.    232;     Oswald    v. 

'"  ^trConnics  v.  Moselcy.  4  Call.  Xehls.    233    III.    438;     Krnnard    v. 

3fi0;  Braurhamp  v.  Putnam.  34  111.  Curran.  239  111.  122;   Champion  v. 

378.  MiCnrthp.    228    111.    87;    Heintz   v. 

■^T  nor.lon    V.    HiynohJa.    lit    111.  Priinis.    216     III.     487;     Dome    v. 

118;    Pcahody   v.   Koi'UiU.    145   111,  /»;.s(0».    203    111.    480;     Coffey    v. 
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fore  the  court,  and  may  be  altered,  modified  or  vacated, 
as  justice  may  require.-" 

Weight  of  evidence. — Where  a  chancorj"  case  is  lieard 
in  open  court,  on  oral  tt'stiiiioiiN-,  and  the  evich'nee  is  con- 
riieting,  the  tin(lin,i;s  ol'  tiie  eliancellor  will  not  be  dis- 
turbed unless  the  error  is  })ali)al)h'.''" 

The  foregoing  rule  applies  to  the  ('(uinty  eoni-t.^^ 

"Where  the  evidence  in  a  chancery  case  is  conflicting 
anil  the  chancellor  has  confirmed  tlie  finding  of  the  master 
the  Supreme  Court  will  not  disturb  the  decree  on  the 
facts  unless  it  is  clearly  against  the  weight  of  the  evi- 
dence.-'- 

One  who  has  the  burden  of  proof  in  a  chancery  case 
upon  a  (piestion  of  fact  must  make  it  appear,  on  appeal, 
that  tlie  adverse  finding  of  the  master,  which  was  ap- 
proved by  the  chancellor,  was  against  the  preponderance 
of  the  evidence,  otiierwise  his  exception  to  such  finding 
will  l)e  held  to  have  been  properly  overruled.^' 


Cvffnj,  179  111.  2S3;  Bachsrits  v. 
Lrichturis.  256  111.  357;  Lilois  v. 
Glos.   257   111.   85. 

-» Gibson   v.   Reese.   50    111.   383. 

^"Preston  v.  Lloyd.  269  111.  152; 
Lines  v.  Willey.  253  111.  440;  Sif- 
ford  V.  Cutler.  248  lU.  340;  Mo- 
nrta  V.  Hopkins.  249  111.  56;  Whit- 
n-ore  v.  Whitmore.  243  111.  540; 
/Jmviervian  v.  Zimmerman.  242 
111.  552;  Ogden  v.  Stevens.  241  111. 
.'.56;  Uaigh  v.  Lenfesty.  239  111. 
227;  Kliissman  v.  WessHnfj.  238 
111.  568;  Goitvrns  v.  Gouvens.  237 
111.  506;  Widmeyer  v.  Davis.  231 
111.  43;  Dyas  v.  Dyas.  231  111.  367; 
Villarie  v.  Coyer.  223  111.  96;  Ames 
\.  Bank.  221  III.  100;  Telford  v. 
Houell.  220  111.  52;  Theatre  Co. 
V.  Adsit.  211  111.  122;  Hess  v.  Kil- 
librew.  209  111.  193;  noiiie  v.  Oris- 
roll.  203  111.  480;  Arnold  v.  Tele- 
phone Co..  199  III.  201:  Pheland 
V.   Hyland.   197   111.   395;    Hatig  v. 


Haiip.  193  111.  645;  Fabrice  v. 
Von  drr  Brelie.  190  111.  460; 
Grcensfelter  v.  Corbett.  190  111. 
565;  Elmstedt  v.  yicholson.  186 
III.  5S0;  Village  v.  Schroeder.  182 
111.  192;  Biggerstaff  v.  Biggerstaff. 
180  III.  407;  Delany  v.  Delany, 
175  111.  187;  Burgctt  v.  Osborn. 
172  111.  227;  Kurch  v.  Kurch,  143 
111.  353;  Patterson  v.  Scott.  142 
III.  138;  Lane  v.  Lesser,  135  III. 
367. 

31  Sifford  V.  Cutler.  248   III.  340. 

■■!-■/)«!/  V.  Wright.  233  111.  218; 
lluddy  V.  MeDonnld.  244  111.  494; 
Champion  v.  McCarthy.  228  111. 
87;  Treloar  v.  Hamilton.  225  111. 
102;  Mining  Co.  v.  Coal  Co..  222 
111.  600;  Duncan  v.  Duncan.  203 
III.  4R1  ;  Siegel  v.  Andreyjs.  181 
111.    3.50. 

"1  Wirzbicky  v.  Dranicki,  235 
111.    106. 


254  Hearing. 

Exceptions  unnecessary  in  chancery  causes. — Excep- 
tions need  uot  be  taken  to  the  various  decisions  of  the 
court  made  in  the  progress  of  a  cliancery  cause,  since  the 
entire  proceedings  are  matters  of  record,  and  subject  to 
review  on  appeal  or  error.'*^ 

34.Sotj»i  V.  Newland,  40  III.  100;  158  111.  .")4r,;  Hawk  v.  McCiiUoiigh. 
Chicapo  Artesian  Well  Co.  v.  Ins.  21  111.  219;  Jocclyn  v.  White,  201 
Co.,  57  111.  424;  Miller  v.  Whclan,      111.  16. 
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SECTION  I. 
NATURE,  USES   AND   KINDS   OF   DECREES. 

A  decree  is  tlie  judgment  or  sentence  of  a  court  of 
equity,  pronounced  after  the  hearing  or  submission  of 
the  cause.  It  may  be  interlocutory  or  fimil.  The  former 
is  properly  an  order  or  decree  pronounced  for  tlie  jiur- 
pose  of  ascertaining  matters  of  fact  or  law,  preparatory 
to  a  final  decree.  It  very  seldom  happens  that  the  first 
decree  can  I)e  final  or  conclude  the  cause.  The  latter  set- 
tles the  matter  in  dispute,  and  the  final  decree  has  the 
same  effect  as  a  judgment  at  law.' 

It  is  a  settled  rule,  that  a  decree  must  conform  to  the 
allegations  in  the  pleadings  as  well  as  to  the  proof  in  the 
cause,^  and  a  complainant  can  not  without  amending,  ob- 
tain a  decree  for  more  than  he  lias  asked  in  his  bill,^  even 

12  Mad.  Ch.  462;   Barton's  Suit  Higgins  v.  Higgins,   219   111.   146; 

in    Eq.    147.  Ins.  Co.  v.  Slee,  110  111.  36;   Jack- 

2  Woodiiorth  V.  Huntoon,  40  111.  son  v.  Miner,  101  111.  550;  Gage  v. 

132;    A/ cons  v.  Means.  42   111.  50;  Bailey,     102     111.     11;     Korean    v. 

HaU  V.   Towne,   45   111.   493;   Eber-  Bowles,     21     III.     17;     Kellogg     v. 

stein  V.  Willrts.  134  III.  101;  Reed  Moore,   97   111.    282;    Parkhurst   v. 

V.  Heed.  13.5   111.  482;   Morrison  v.  Eaee,  100  III.  558;  Pinneo  v.  Oood- 

Hmith.  130  111.  312;  Wilson  v.  Wil-  speed.    104    111.    186;    McMillan    v. 

son.   268   111.   270.  James.    105    111.    194;    Johnson    v. 

^  f^imons   v.    (Suthrie.   9    Cranch.  Johnson,    114    111.    612;    Purdy    v. 

19;    Hall    v.    Towne.    45    111.    493;  Hall,  134  111.  298;   Coale  v.  Moline 

Brockhausen  v.  Bochland.  137  111.  Plow  Co..  134  111.  350;   Hawley  v. 

547;   Gage  v.  Curtis,  122  III.  520;  Hawley,   187   III.  351. 

(255) 
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though    the    relief   desired   is   warranted   by    the   facts 
proven.* 

Interlocutory  decree. — Judgment  ujion  a  demurrer  in 
favor  of  tlie  (•omi)lainant,  or  against  a  ]ilea,  is  not  final 
but  interlocutory;''  for  a  decree  is  not  final  unless  all  the 
material  facts  are  ascertained  at  the  time;  and  a  decree 
referring  the  cause  to  a  master  to  ascertain  such  facts  is 
interlocutory  only;"  in  like  manner,  where  further  ac- 
tion of  the  court  is  necessary  to  give  completely  the  re- 
lief contemplated  l)y  the  court,  there  the  decree  upon 
which  the  question  arises,  is  to  be  regarded  not  as  final 
but  interlocutory.' 

A  decree  deciding  the  rights  of  the  parties  as  to  the 
matter  in  controversy,  and  awarding  costs,  is  still  but  in- 
tei'locutory,  if  it  be  referred  to  conunissioners  to  execute 
it,  and  the  court  has  afterward  to  determine  matters  on 
tlie  report;**  and  a  decree  ordering  an  act  to  be  done  ])e- 
fore  the  decree  can  be  effectual,  is  interlocutory.'-' 

Where  money  is  directed  to  be  paid  into  court,  or  prop- 
erty to  be  delivered  to  a  receiver,  or  to  a  new  trustee,  or 
where  anything  is  to  be  done  which  may  be  the  subject  of 
exception  or  appeal,  the  decree  is  not  final,  but  interlocu- 
tory only;^**  and  an  order  directing  an  issue  at  law,  is  in- 
terlocutory merely,  and  may  be  set  aside  at  a  subsequent 
term.i^ 

A  decree,  in  which  the  party  in  whose  favor  it  is  made, 
can  not  olitain  the  benefit  thereof,  wiiliont  fuitlicr  hear- 
ing licfoi-e  the  court,  is  interlocutory.'- 

Ordering  lionds  in  dispute  to  be  brought  info  court  to 

<Hifiain-i    V.     Hipfihis.     219     111.  fiSfi. 

146;   Dorn  v.  Oeitdcr.  171  111.  362;  »  Mackey  v.  Bell,  2   Munf.   523; 

Stearv/i     v.     Gins.     235     111.     290;  see   also    Price   v.    J^csbit.    1    Hill 

Schmidt    v.    Weber.    239    111.    377;  Ch.    445. 

Rice  V.  McJohn.   244   111.   264.  «  Ilnnn  v.   Mni/s.   1    .1.   J.   Marsh. 

B  Warner  v.   Tomlinson,  1   Root.  4!!7. 

201:   Grap  v.  Hayx.  7  Humph.  58S;  ^"  Bella  mi/   v.    Bellawji.    4    Flori- 

Knapp   V.   Mnrxlinll.   26    HI.   63.  da,    242. 

o.laqtie.s    V.     .1/.     K.    Cliiireh.     17  "  Ihihhs    v.    Dnbhs.    27    Ala.    646. 

Johns.    548.  '■:  .hilni.tnn    v.    Everett,   9    Paige 

■!  Cocke  V.  Gilpin.  1  Rob.  Va.  20;  Ch.   R.   (;:!6. 
Johnson    v.    Everett.   9    I'aiRe   Ch. 


Decreks  ANii  Dechktai.  Orders.  257 

await  its  further  ordei-,  and  (hat  the  several  elaimants  in- 
terplead, is  an  interloeutory,  not  a  liiial  decree.^* 

xVs  to  what  decrees  are,  and  are  not  iuterloeutorj',  and 
the  statute  and  practice  relative  to  appeals  from  such  as 
are  interlocutory,  see  section  3  of  chapter  53,  entithul 
"Practice  in  the  Supreme  and  Appellate  Courts,"  post. 

Final  decree. — A  decree  which  finally  disposes  of  the 
subject  of  liti.nation,  so  far  as  the  court  is  concerned,  re- 
serving no  further  questions  or  directions  for  the  future 
judgment  of  the  court,  as  Ix'tween  tlie  parties  and  over 
the  same  suliject-matter,  is  a  ihial  decree,  though  some 
further  proceedings  are  to  be  had  before  a  master,  excep- 
tions to  whose  report  may  bring  the  matter  again  before 
the  court,'"*  such  as  the  appointment  of  a  conunissioner  to 
sell  a  i)art  of  the  subject  of  controversy,  and  account  for, 
and  i>ay  the  i)roceeds  to  the  parties,  with  liberty  to  them 
to  a])i)ly  to  the  court  to  add  other,  or  substitute  new  com- 
missioners, or  for  a  ])artition  of  the  subject  directed  to  be 
sold  in  kind;^"  or  a  reference  to  a  master  to  ascertain  the 
amount  of  the  delit.-' 

Where  a  claim  in  the  original  bill  becomes  unimportant 
before  decree,  and  the  decree  does  not  pass  upon  it,  but 
disposes  of  all  other  matters  in  the  suit,  the  decree  is 
final.2'' 

A  party  to  a  suit  cannot  acquii-e  any  rights,  while  the 
decree  is  subject  to  review,  which  he  can  assert  after  the 
decree  is  reversed,  since  the  effect  of  reversal  is  to  abro- 
gate the  decree  and  leave  the  cause  as  it  stood  prior  to 
the  entrv  of  the  decree. ^^     As  to  what  decrees  are  and 


i3  Thomas  v.  Comity  of  Morgan,  108;  Larue  v.  Larue,  2  Little.  261; 

30  III.   497.  Field  v.  Ross,  1  Monroe  137. 

i»  Dan.    Ch.    Pr.    993;    Mills    v.  ^^  Johnson   v.    Everett.    9    Paige; 

Hoag,  7  Paige  Ch.  R.  18;  Dick-en-  Ch.    636;    Johnson    v.    Trust    ('-/.. 

son   V.   Codwise.   11    Paige   Ch.   R.  265   111.   263. 

189;  see  Bates  v.  Delavan,  5  Paige  '-i'^  Ruff  v.  Starke,  3  Gratt.   (Va.) 

Ch.    R.    ?99;    araham    v.    Elmore,  134. 

Harring.     Ch.     265;     Adantski     v.  2»  Miller  v.  Doran.  24r,  111.  20n; 

Wieczorek.   66    111.   App.   582.  Cre  v.   Dc,  223   111.  4.54. 

»"  Harvey  v.   Branson,   1   Leigh. 
17 


25S  Decrees  and  Decretal  Orders. 

are  not  final,  see  section  3  of  chapter  53,  entitled  "Prac- 
tice in  the  Supreme  and  Appelhite  Courts." 

SECTION  II. 
FORMS  OF  DECREES. 

Constituent  parts. — Decrees  in  general  consist  of  three 
parts  :  first,  the  cai)tion  and  title ;  second,  the  recitals ;  and 
tJiird,  the  ordering  part ;  to  which  may  sometimes  be 
added  the  fourth,  the  declaratory  part,  which,  when  made 
use  of,  generally  precedes  the  ordering  part.^* 

Caption  and  title. — The  decree  commences  with 
the  name  of  the  court,  and  tlie  phice  where  it  is  held,  the 
Icini  at  which  it  is  pronounced,  and  the  title  of  the  cause. 

Xo.   ISO.     Caption  of  a  decree  or  order,  with   title  of  cause. 

At  a  term  of  the Court,  held  in  and  tor  the  county  of  ,  in 

the  State  of  ,  at  the  court  house  in  ,  on  the  day  of , 

In  the  year  19 — . 

Present:     The  Honorable ,  Judge,  etc. 

A.  B.         "I 

vs.  Lin  Chancery. 

C.  D.         J 

This  cause,  etc. 

The  recitals. — The  practice  in  England  at  one  time,  was 
to  recite  at  length  the  pleadings  and  evidence  in  the 
cause;  hut  this  practice,  in  c()nse(|uen('e  of  its  expense 
and  inconvenience,  has  been  abolished,  and  the  decree 
now  merely  recites  the  substance  of  the  pl(\-idings,  and 
the  facts  on  which  the  court  founds  its  .iTidgment.  In 
this  country,  the  decree  usually  contains  a  mere  reference 
to  the  antecedent  i)leadings,  without  embodying  them, 
or  any  special  facts  upon  which  it  is  rendi'i-(Hl.'"'  In 
Illinois,  however,  tiie  evidence  is  frequently  preserved  in 
the  <Iecree.''^  The  recital  that  the  court  has  jurisdiction 
can  not  be  contradicted  by  evi(l(>nce  outside  the  record  in 
a  collateral  proceeding.''-    A  rinding  in  a  decree  that  cer- 

:"  Barton's    Suit    in    Kq.    ir.O;     1  a' CooJc.i/  v.  Scrn/r//.  38  111.  316: 

Barb.  Ch.   Pr.  337;    2  Dan.  Cli.  Pr.  Walker   v.   Carey.   53   111.   470. 

C63.  ■■!-'  .Siri/f    V.    Yanaway.     153     111. 

so  Barton's  Suit  in  E(i.  150.  197;    see   Ilcmmer  v.   Woljer,   124 
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tain  piM'soiis  Iiavc  liccii  duly  notified  and  niado  jiartios 
to  tho  proctH'dinji:  may  he  contradictfd  and  ovorconic  by 
other  portions  of  tho  rocord,  sncli  as  tlie  summons  on 
file.'-"  Tlie  record  is  construed  and  tried  by  itself.''-'' 
Nor  can  such  finding-  be  contradicted  by  stipulation  in  a 
collateral  proceeding;. •'-'' 

Nor  can  the  return  of  tlie  sheriff  or  tiie  lindiui;'  in  the 
decree  that  there  was  due  service,  lie  impeached  alone  by 
the  oath  of  the  person  on  whom  the  service  appears  to 
have  been  made.-'-' 

Evidence  to  sustain  decree  must  be  preserved. — In  pro- 
ceedings in  chancery  it  is  incumbent  upon  the  party  seek- 
iiiir  to  sustain  a  decree  in  his  favor  i>'rantins-  aHirmative 
relief,  to  preserve  the  evidence  upon  which  it  is  based,  in 
the  record,  in  some  proper  form,  and  when  the  evidence  is 
not  contained  in  dejiositions  and  there  is  no  report  of  the 
master  embodying'  the  evidence,  it  should  be  preserved 
in  the  record  either  Ity  recital  in  the  decree  or  by  certifi- 
cate of  evidence.^''  This  rule  has  been  held  to  apply  to 
decrees  for  separate  maintenance.'^ 

If  the  findings  in  a  decree  justify  the  relief  granted 


111.  433;  Dickisoti  v.  Dickison, 
Ihid.  483;  Lancaster  v.  Snow.  184 
111.  534;  Walker  v.  Ogden.  192  111. 
314. 

32 'Dr  Dint.  V.  Comrs..  238  111. 
521;  Olos  V.  People.  259  III.  332. 

'iOBarnett  v.  Wolf.  70  III.  76; 
Harris  v.  Lester.  80  111.  307;  Glos 
V.  People.  259  111.  332. 

32C  prople  V.  Ward.  272  III.  65. 

ss  Rivard  v.  Gardner.  39  III.  125; 
Broivn  v.  Brov:^.  59  111.  315;  Bots- 
ford  V.  O'Conner.  57  111.  72;  Rus- 
sell V.  I7nton.  73  III.  337;  Barnett 
V.  Wolf,  70  111.  76;  Harris  v.  Les- 
ter. 80  III.  307;  Hunter  v.  Htone- 
hurner.  92  III.  75;  Lancaster  v. 
f^notc.    184    111.    534. 

-i -Jackson  V.  Saekelt.  146  111. 
055,  and  oases  cited;  Baird  v. 
Powers.   131   III.  67;    Ryan  v.  San- 


ford,  133  111.  298;  Axtell  v.  Pul- 
sifer,  155  111.  141;  Bank  v.  Baker, 
161  III.  282;  Jele  v.  Lemierger, 
163  111.  338;  Lawrence  v.  Lau- 
rence..1S,\  111.  248;  Glos  v.  Beck- 
man.  1S3  III.  158;  Gray's  Church 
\.  Metcalf.  245  III.  54;  Ruppe  v. 
Glos.  243  111.  514;  Koch  v.  Arnold. 
242  III.  208;  Pelouze  v.  fllaupht<r. 
241  HI.  215;  Ohmnn  v.  Ohvmn. 
233  111.  632;  Patter.snn  v.  Trust 
Co..  230  111.  334;  Tfinke  v.  Alien. 
225  111.  402;  Berg  v.  Berg.  223  111. 
209;  Standish  v.  Musgrove.  223 
111.  500;  Day  v.  Davis.  213  III.  ,53; 
Torsell  V.  Eiffert.  207  III.  623; 
Milage  v.  R.  R.  Co.,  202  III.  301; 
White  V.  Morrison.  11  111.  361 ; 
Mitrhell  V.  Mitchell.  263  III.  165. 
:■•'•  Rump  V.  Rump.  94  111.  App. 
582. 
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under  the  prayer  for  general  relief,  the  decree  will  be  sus- 
tained, notwithstanding  there  is  no  certificate  of  evi- 
dence.^'' 

It  is  not,  however,  necessarj-  to  preserve  the  evidence 
in  the  record  to  sustain  a  decree  dismissing  a  bill  for  want 
of  equity,  because  that  is  the  decree  whicli  the  court  is 
bound  to  render  in  case  of  a  total  failure  of  evidence,  or 
when  the  evidence  is  insufficient  to  authorize  the  relief 
asked  for.*^ 

Eecitals  that  are  in  some  particulars  legal  conclusions 
are  not  sufficient  to  sujiply  the  place  of  a  certificate  of 
evidence  and  sustain  the  degree."* 

It  is  not,  however,  necessary  for  the  decree  to  recite  all 
the  evidentiary  facts  necessaiy  to  establish  the  ultimate 
facts  found.^^ 

While  it  is  not  the  duty  of  a  defeated  party  in  a  chan- 
cery suit  to  see  that  the  oral  proof  is  preserved  by  a  cer- 
tificate of  evidence  or  by  recitals  in  the  decree,  yet  on 
appeal  or  error  by  him  he  should  bring  up  all  the  evi- 
dence that  is  so  preserved  before  he  can  insist  that  the 
decree  is  not  supported  thereby.^" 

Where  there  has  been  a  verdict  of  a  jury  or  a  rejiort  of 
a  master  finding  the  facts,  sucli  verdict  or  report  pre- 
serves in  the  record  the  facts  established  instead  of  the 
evidence  heard  to  establish  the  facts,  and  the  evidence 
need  not  be  otherwise  preserved  in  order  to  sustain  the 
decree.** 

Tn  the  absence  of  a  complete^  record  in  a  cliancery  case 
no  jiresumption  of  error  obtains,  ])ut  Ihe  ])resuni)i1i()ns 
are  ill  favor  of  regiihir  and  correct  a<'tion  on  the  jiait  of 
thi'  chancellor.'*- 

"^rhe  decree  will  lie  )tresiiiii('(l,  on  appeal,  to  be  justified 

^^  Da  Hon    V.    Hoacli.    S9    111.    S5:  fii'l  ;    Bcrklcnhcrg   v.    rSrrhlcnhrrg, 

CrflUnoer  v.    Klewer.   227   111.    SOS.  2?,2  111.  120. 

r-T  Jackson    v.    Slackett.    146    111.  ^o  Rupi^e   v.    aios.   243    III.    414; 

646;     Exchange    v.    McClaughrcy.  Timke  v.  AUcn,  225  III.  402;  Baird 

IIS    111.   372;    Bank  v.   Bnkcr.   Ifil  v.   Powers.   131    111.   66. 

111.    281;    Rump   v.    Humv.    i'4    111.  *«  Vny   v.   Davis.   213    111.   53. 

App.   riS2.  ■"  TlKitrhcr   v.    Thatcher.    17   III. 

I"  Ocffhifirr    V.    Klcuer.    221     111.  f.f,;   Ohwnii  v.  Ohmaii.  233  111.  G32. 

1S4:     Tor.irll    V.     Eiljrrt.     207     III.  i-'  /»((</    v.    Darts.    213    111.    .'',4. 
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by  the  evidence,  where  the  whole  of  the  evidence  is  not 
preserved  in  the  record.*^ 

No.  131.  Recital  of  a  decree  or  order. 
This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint 
herein,  the  answer  thereto,  the  replication  of  the  complainant  to  such 
answer,  and  the  proofs  taken  in  said  cause,  and  having  been  argued 
by  counsel  for  the  respective  parties,  and  the  court  having  duly  consid- 
ered the  same,  it  is  ordered,  etc. 

The  71st  rule  for  practice  in  the  United  States  courts 
of  e(|uity  ]irovides  that, 

"in  drawing  up  decrees  and  orders,  neither  the  bill,  nor  answer,  nor 
other  pleadings,  nor  any  part  thereof,  nor  the  report  of  any  master, 
nor  any  other  prior  proceedings,  shall  be  recited  or  stated  in  the  de- 
cree or  order;  but  the  decree  and  order  shall  begin,  in  substance,  as 
follows: 

This  cause  came  on  to  be  heard  (or  to  be  further  heard,  as  the  case 
may  be)  at  this  term,  and  was  argued  by  counsel,  and  thereupon,  upon 
consideration  thereof,  it  was  ordered,  adjudged  and  decreed  as  fol- 
lows, viz.:     (Here  insert  the  decree  or  order.) 

The  ordering  part. — After  the  recitals  comes  the  order- 
ing or  mandiitory  j)art  of  the  decree,  containing  the  spe- 
cific directions  of  the  court  upon  the  matter  before  it, 
wliicji,  it  is  obvious,  umst  depend  upon  the  nature  of  the 
particular  case,  which  is  its  subject. ''^ 

Where  the  decree  is  merely  interlocutory,  and  directs 
an  issue  or  an  inquiry  to  be  made,  or  account  to  be  taken 
before  a  master,  it  usually  contains  a  reservation  of  the 
further  matters  to  be  decided,  and  generally,  also,  the 
costs  of  the  suit,  till  after  the  event  of  the  issue  or  refer- 
ence shall  be  known.'" 

Declaratory  part. — Where  the  suit  seeks  a  declaration 
of  the  rights  of  the  parties,  the  ordering  part  of  the  de- 
cree should  be  prefaced  by  such  declaration.  This  is  not, 
however,  absolutely  necessary,  and  its  omission  will  not 
invalidate  the  decree.*"  Sometimes  the  court  directs  an 
insertion  in  the  decree  of  tlie  reasons  for  making  the  dec- 
laration, and  of  the  grounds  upon  wliich  it  proceeds  in 

"Lumber  Co.  v.  Nutriment  Co.,  «1  Barb.  Ch.  Pr.  338. 

224  111.  234.  tBJenour  v.  Jcnour.  10  Ves.  568, 

"  Barton's    Suit   in   Eq.    l.iO.  ]    Barb.    Ch.    Pr.    339. 
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making  it.*''    This,  however,  is  not  often  done,  thougli  tlie 
ntility  of  the  practice  has  been  frequently  recognized."* 

Decree  by  consent. — When  a  decree  is  rendered  by  con 
sent,  it  should  be  so  stated  in  the  decree.*^    Sometimes  it 
is  stated  to  be  by  consent  generally ;  sometimes  by  consent 
of  counsel,  and  sometimes  by  the  consent  of  the  parties.^" 

A  consent  decree  is  based  upon  the  agreement  of  the 
parties,  which  may  supersede  both  pleadings  and  evi- 
dence and  even  go  to  the  extent  of  pointing  out  and,  lim- 
iting the  relief  to  be  granted,  and  such  a  decree  is  conclu- 
sive ujion  the  consenting  parties  and  cannot  be  amended, 
or  varied  without  a  like  consent,  nor  can  it  be  appealed 
from  or  reviewed  by  writ  of  error.^'^ 

A  decree  or  order  made  by  consent  can  not  be  set  aside 
by  a  rehearing,  writ  of  error,  or  an  appeal,  or  a  bill  of 
review,'^  without  showing  by  the  bill  of  review,  fraud  or 
mistake."'^  And  the  consent  may  be  proved  aluiudc.^^ 
A  decree  by  consent  against  a  minor,  without  any  evi- 
dence, is  always  error,  and  it  nuiy  be  set  aside  on  bill  of 
review,  except  as  to  hona  fide  purchasers  without  notice.''^^ 

Nunc  pro  tunc  clause. — Decrees  will  sometimes  be  en- 
tered nuuc  pro  tuncv''^ 

When  they  are  so  entered  the  following  recital  and  di- 
rection may  be  inserted.    "And  it  appearing  to  the  satis- 

i' Gordcn   v.   Gorden,  3   Swanst.  -'^Flagler  v.   Croto,  40  111.   414; 

478;    Maynard  v.  Mosely.  Id.  653.  Haas  v.  Society,  80  111.  248;   h'nu- 

IS  Box  V.  Whitbread.  IG  Ves.  24;  hloch   v.   Miller.   123   III.   544;    Vox 

1   Barb.   Ch.   Pr.   3.111.  v.    Lynn,    13S    III.    195;    Haley    v. 

<"  Barton's  Suit  in  Eq.  150,  15!;  Drrring,    231    111.    423;    Hohrnadrl 

1     Barb.    Ch.    Pr.    339;     Ucaly    v.  v.    Rtwlr.    237    III.    229;     Crow    v. 

Deering.    231    111.    423.  Hnrriaoii.    248    111.    462;    Paine    v. 

!■•"  Seaton   on   Decrees.   374.  houghty.   251    HI.   396. 

'■'^  People  V.    Spring   Lake   Dint..  ■'*  Armstrong   v.    Cooper,    11    III. 

253   111.   479.  540. 

•'■2  Seaton  on  Decrees,  374;  Brad-  ■■•Bennett   v.   Bradford.   132    111. 

ish    V.   aee.    Ambl.    229;    f^viitli    v.  269;  .4 ;»,9on  v.  Crofcc,  145  111.  500; 

Kimball.     12S     111.     583;     Roby     v.  I/ay    v.    Bennett.    153    111.    271. 

T.    <f    T.    Co..    166    Til.    336;    Bank  '.r.  .s7^,e)(.s  v.  Cofcrji,  39  III.  14S; 

V.   Steel  Co..   174   111.    140;    nenlry  .I^Co/micfc  v.  w;irp?<-r.  36  111.  US; 

V.    Deering,    231    111.    423;    Galway  .Mel.ain  v.   VanWinkle.  46  111.  407; 

V.  Galway.  231  III.  217;   Krieger  v.  I'ramc  v.   Frame.  16  III.  155;   Man- 

Kricger,    221    111.    479;    Bonney    v.  son   v.  Kile.    Ml    III.   248. 
I.anib,  210  111.  S.'). 
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fac'tiiiii  111'  this  court  that  the  complainant  A.  i>.  (or  Iho 
ilcfentlant  C.  D.)  has  departed  this  life  since  the  argu- 
nifiit  of  this  oanse,  it  is  further  ordered,  that  tliis  decree 

he  entered  inoic  pro  tunc  as  of  tlie day  of 19 — . 

the  day  when  this  cause  was  argued.'"^ 

Wlien  one  of  the  defendants  ilies  after  tlie  argument  of 
a  cause,  and  before  it  is  decided,  it  is  customary  to  enter 
the  decree  nunc  pro  tunc,  so  that  it  may  have  relation 
back  as  of  the  day  of  the  final  hearing.-'^'* 

So  wliere  the  complainant  died  after  the  entry  of  an 
appeal  from  the  decree  of  a  vice  chancellor,  and  after  the 
cause  was  ready  for  a  hearing  n[)on  the  appeal,  but  the 
fact  of  his  death  l)eing  unknown  to  the  counsel,  the  cause 
was  afterward  heard  and  decided  Ity  the  chancellor,  upon 
the  appeal,  it  was  held  that  the  decree  upon  the  appeal 
might  be  entered  nunc  pro  tunc  as  of  a  day  previous  to 
tlie  death  of  the  complainant  and  after  the  entering  of  the 
appeal.*' 

So  where  the  cestui  que  trust  of  Die  complainant  had 
died  after  argument  and  before  the  decision  of  the  cause 
by  which  the  suit  was  determined,  the  court  ordered  the 
decree  to  be  entered  nunc  pro  tunc  as  of  the  time  of  the 
argument.®" 

And  decrees  have  been  entered  nunc  pro  tunc  after  a 
very  long  interval  has  elapsed  from  the  time  of  pronounc- 
ing the  decree;  and  even  where  the  original  decree  has 
l)een  lost,  the  court  has  permitted  it  to  be  entered  nunc 
pro  tunc  from  the  office  copy,  after  the  lapse  of  twenty- 
three  years.** 

Drafting  of  decree. — The  decree  should  be  written  out 
by  the  solicitor  and  approved  by  the  court."^      But  the 


5' 1  Barb.  Ch.  Pr.  340.  «i  Lawrence  v.  Richmond.  1  Jac. 

i^CampbeU  v.  Mosier.  4   Johns.  &   W.    241;    1    Barb.    Ch.    Pr.   341. 

Ch.  334:   Palmer  v.   Wood.   48   lU.  342. 
App.  630;   S.  C.  149  IH.  14C.  02  Stevens  v.  Coffeen.  39  111.  148; 

^*Vroom  V.  Ditmas.  :>  Paige  Ch.  Schneider  v.   Seibert.  50   III.   285; 

r.28.  Schles'mger  v.  AUen.  69   111.   App. 

•"Wood   V.   Eeyes,   6   Paige  Ch.  137;    Cameron  v.  Clinton,  259  I/J. 

478.  599. 
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,iu(l2:e  rendering  a  decree  is  not  reqnired  to  sign  his  name 
to  it.  The  entry  of  the  decree  on  the  record  by  the  clerk 
gives  it  validity.^' 

No.  132.     General  form   of  an  order. 
(Caption,  with  title  of  the  cause,  as  in  No.  130.) 

This  cause  having  come  on  to  be  heard  upon  the  motion  of  the  com- 
plainant, (or  defendant)  for,  etc.  (Here  insert  the  nature  of  the  mo- 
tion, and  let  the  recital  agree  with  the  facts),  the  bill  pf  complaint 
herein,  the  answer  of  the  defendant  thereto,  the  replication  of  the 
complainant  to  such  answer  and  the  proofs  taken  in  the  cause,  and 
having  been  argued  by  counsel   for  the  respective  i)arties: 

Now,  therefore,  on  consideration  thereof,  it  is  ordered,  adjudged  and 
decreed  and  the  court  doth  hereby  order,  adjudge  and  decree  as  fol- 
lows, viz.:*     (Here  insert  the  order.) 

No.  133.     General  form   of  a  decree. 
(Caption,  with  title  of  the  cause,  as  in  No.  130.) 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint 
herein,  the  answer  of  the  defendant  thereto,  the  replication  of  the 
complainant  to  such  answer,  and  the  proofs,  oral,  documentary  and 
written,  taken  and  filed  in  said  cause,  and  having  been  argued  by 
counsel  for  the  respective  parties: 

Now,  therefore,  on  consideration  thereof,  it  is  ordered,  adjudged  and 
decreed,  and  the  court  doth  hereby  order,  adjudge  and  decree  as  fol- 
lows, viz.:      (Here  insert  the  decree.) 

No.  IS'/.     (General  form  of  decree  or  order. 
{Caption,  with  title  of  cause  as  in  No.  ISO.) 

This  cause  came  on  to  be  heard,  (or  to  be  further  heard,  as  the  case 
may  be.)  at  this  term  of  the  said  court,  and  was  argued  by  counsel: 
and  thereupon,  upon  consideration  thereof,  it  was  ordered,  adjudged 
and  decreed,  as  follows,  viz.:      (Here  iiisert  the  decree  or  order.) 

When  decree  takes  effect. — A  decree  is  inoperative  as 
a  decree  until  it  lias  received  the  tile  mark  of  the  clerk. 
So  where  a  decree  was  i)reparod  by  llie  .iudgc  before  the 
exi)iration  of  his  term  of  ollice,  but  was  not  liled  until 
after  his  successor  had  been  elected  and  qualilied,  it  is 
a  nullity.  A  judicial  act  can  be  performed  only  by  one 
wlio  was  a  judge  at  the  time  llie  act  was  done.*'' 


"^  nutininn    v.    Diiiininii.    ?,7    111.  "i  Russell    v.    Rnr.r/r?!?.    7    Brad. 

SOG;     M/new    v.    Lichten.    19    111.  9S;  Huaijland  v.  Creed,  SI  III.  i")07: 

App.  lO;!;  Cameron  v.  Clinton,  259  nishop    v.     Nelson,    83     111.    fiOl ; 

111.  .-,99.  lilackhurn   v.   Ucll.   ;M    III.   438. 
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A  decree  not  liiiidiiii^  when  entered  will  not  become 
so  by  mere  lapse  of  time."^" 

While  in  a  proper  sense  there  is  no  filing  of  a  decree 
any  more  than  there  wonld  be  of  a  jnd.ument,  yet  under 
our  practice  of  having  the  decrees  prepared  by  the  solici- 
tor and  a]>))roved  by  the  chancellor  a  decree  is  not  final 
until  it  is  approved  and  filed  for  record,  and  it  is  the 
recorded  decree  and  not  the  draft  thereof,  that  is  the  de- 
cree of  the  court. "'^  Even  though  a  decree  has  been 
signed  by  the  chancellor  it  renuiins  ambulatory  until  the 
end  of  the  term,  and  during  the  term  may  be  revised 
or  modified  in  furtherance  of  justice.*'^* 

The  mere  statement  by  the  chancellor,  from  the  bench, 
as  to  the  view  he  tlien  entertained  of  the  evidence  re- 
ported by  the  master,  has  no  effect  as  a  judicial  determi- 
nation of  the  cause  or  any  issue  in  the  case.®* 

Eflfect  of  reversal  of  decree. — General  reversal  of  a 
decree  altrogates  it,  and,  in  effect,  expunges  it  from  the 
records,  and  the  ])arties  to  the  litigation  are  restored  to 
their  original  rights."" 

Third  parties'  may  rely  upon  a  judgment  or  decree  if 
the  court  had  jurisdiction  to  render  it  both  as  to  the  par- 
ties and  the  subject-matter,  and  interests  acquired  by 
them  in  good  faith  and  in  reliance  upon  the  judgment  or 
decree  will  be  protected,  notwithstanding  subsequent  re- 
versals.®* 

No.  ISi*.     Order  for  cause  to  stand  over,  to  add  new  parties. 
{Caption,  and  title  of  cause  as  in  No.  ISO  ante.) 

This  cause  coining  on  to  be  heard  this  day,  and  counsel  for  both 
parties  having  been  in  part  heard,  and  it  appearing  to  the  court  that 
E.  F.  and  G.  H.  are  necessary  parties  to  this  cause,  it  Is  ordered  that 
this  cause  do  stand  over,  to  the  end  that  the  complainant  may  make 
the  said  E.  F.  and  G.  H.  parties  thereto,  either  by  amendment  or  sup- 
plemental bill,  as  he  may  be  advised. 

«♦  •  Olos  V.  People.  259  III.  332.  er  Ure  v.  TJre,  223   111.   454,  and 

»'Horn  V.  Metzger,  234  111.  240;  cases  cited. 

Hughes    v.     Washington.     65     III.  «8C7re  v.  f7rc,  223  111.  454;  Craw- 

245;    Stevens    v.    Coffeen,    39    111.  ford   v.    Thomson,    161    111.    161; 

148.  Thompson   v.   FreK,   107   111.   478; 

*'^Bartak  v.  Isvolt.  261  III.  279.  ilontanye  v.  Wallahan,  84  III.  355. 

**  French  v.  Bank,   199   III.  213. 
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A'o.  135.     Order  for  cause  to  stancl  over  to  supply  proofs. 

(Caption,  and  title  of  cause  as  in  No.  130.) 

This  cause  coming  on  to  be  heard  this  day,  and  counsel  for  both 
parties  having  been  in  part  heard,  and  it  appearing  to  the  court  that 
the  complainant  has  omitted  to  introduce  proof  of  the  death  of  E.  F., 
his  intestate,  it  is  ordered  that  this  cause  do  stand  over,  to  the  end 
that  the  complainant  may  examine  witnesses  to  prove  such  fact. 

No.  1S6.  Order  of  reference  to  the  master. 
(Proceed  as  in  No.  13:1,  to  the  *,  and  continue:)  That  this  cause 
be,  and  the  same  is  hereby,  referred  to  the  master  in  chancery  of 
this  court,  to  inquire  and  state  to  the  court,  etc.  (Here  insert  the  sub- 
ject-matter of  reference;)  and  for  the  better  discovery  of  the  matter 
aforesaid,  the  parties  respectively  are  to  produce  before  the  said  mas- 
ter all  deeds,  books,  papers  and  writings  in  their  possession,  custody  or 
power  relating  thereto,  and  are  to  be  examined  upon  oath  and  inter- 
rogatories as  the  said  master  shall  direct,  and  the  said  master  will 
cause  to  come  before  him  all  such  witnesses  whose  testimony  he  may 
deem  necessary,  and  examine  them  upon  oath  and  interrogatories 
touching  the  matters  aforesaid;  and  the  said  master  will  malie  his 
report  thereon  with  all  convenient  speed;  and  if  any  special  questions 
shall  arise,  the  said  master  is  at  liberty  to  state  the  same  to  the  court. 

Lien  of  money  decrees. — Section  44  of  the  chancery 
code  declares  tliat 

"A  decree  for  money  shall  be  a  lien  on  the  lands  and  tenements  of 
the  party  against  whom  it  is  entered,  to  the  same  extent  and  under 
the  same  limitations  as  a  judgment  at  law."  es 

The  lien  extends  only  to  lands  within  the  territorial 
jurisdiction  of  the  court,  and  can  not  be  extended  beyond 
the  county.'"^  The  section  quoted  controls  decrees  in 
personam;  but  not  i)i  rem,  as  for  i<ak^  of  mortgaged 
lands. ■'^  The  right  to  enforce  decrees  by  execution  is  in- 
herent in  courts  of  equity. '- 

Lien  of  other  decrees. — Section  45  of  the  chancery  code 
provides  that 

"All  decrees  given  in  causes  in  equity  in  this  state  shall  be  a  lien  on 
all  real  estate  respecting  which  such  decrees  shall  be  made;  and  when- 
ever, by  any  decree,  any  party  to  a  suit  in  otiiiity  shall  he  required  to 

«M  .1    &  A.  An.  Stat.  767;   Rev.  112;    Sapp   v.    Wiphtman,    103    111. 

,  SUt.   (I5n)   197;   Bustard  v.  ilor-  I.IO;    Yaikle  v.  Wiglitman,  lb.  169. 

rison,    1     Scam.    235;     Rogers    v.  "i  Karnes  v.  Harper.  4S  111.  527; 

nrent,  5  Glim.  573;  N.  P.  Bank  v.  Kirby  v   ,Runals,   140   III.   2S9. 

Halle.  140  111.  413.  ■'■Johnson  v.   Johnson,   125   111. 

'"Kinney    v.     Knoebel,     51     111.  513. 


Decrees  and  Decretal  Orders.  267 

perform  any  art  othor  than  the  payment  of  money,  or  to  refrain  from 
performing  any  act,  the  court  may,  in  sucli  decree,  order  that  the  same 
shall  be  a  lien  upon  the  real  or  personal  estate,  or  both,  of  such  party 
until  such  decree  shall  be  fully  complied  with;  and  such  lien  shall 
have  the  same  force  and  effect,  and  be  subject  to  the  same  limitations 
and  restrictions,  as  judgments  at  law."  " 

The  provision  that  the  lien  of  the  decree  shall  have  the 
same  force  and  be  subject  to  the  same  limitations  as  judg- 
ments at  law,  does  not  refer  to  the  first  class  of  decrees 
mentioned  above;  that  is  to  say,  to  decrees  pronounced 
respecting  specific  real  estate.'''' 


SECTION   III. 
COSTS. 

Section  18  of  the  "Costs"  act  provides  that 

"Upon  the  complainant  dismissing  his  bill  in  equity,  or  the  defend- 
ant dismissing  the  same  for  want  of  prosecution,  tlie  defendant  shall 
recover  against  the  comi)lainant  full  costs;  and  in  all  other  cases 
in  chancery,  not  otherwise  directed  by  law,  it  shall  be  in  the  discretion 
of  the  court  to  award  costs  or  not;  and  the  payment  of  costs,  when 
awarded,  may  be  compelled  by  execution."  '= 

The  discretion  of  the  court  in  awarding  costs  is  a  sound 
legal  discretion  and  should  never  be  so  exercised  as  to  do 
manifest  injustice.'*' 

The  costs  should  be  confined  to  the  statutory  allow- 
ances/' and  the  allowance  of  solicitor's  fees  and  exjiert 
witness  fees,  is  error.'* 

"Rev.  Stat.   (1913)   168;   1  J.  &  98    111.    68;    Howe   v.    Hutchinson, 

A.  An.  Stat.  768.  105   111.   501;    Carter  v.   RodewaU. 

T*  Karnes  v.  Harper.  48  111.  527;  108   111.   351;    Oage   v.   Gouchj.   141 

Kirhy  v.  Runals.  140  111.  289.  111.    215;    Askew   v.    Springer,   111 

'■■•Rev.  Stat.   (1913)   630;   2  J.  &  111.  662;    Converse  v.  Rankin,  115 

A.  An.   Stat.   1677;    Frisby  v.   Bal-  111.  508;   M'ahlc  v.  Brandt,  175  111. 

hitui;    4    Scam.    287;    McArtee    v.  354;    Waterman  v.  Alden,  144   111. 

Engiirt.     13     111.     242;     Ennor    v.  90;   Rogers  v.   Tyley,  144   111.  652. 
Thompso)!.    46    111.    214;    Oage    v.  ~<^  HolUngsworth    v.    Koon,    117 

Chapman.   56    111.   311;    Barton   v.  111.  511;  Leifr?i  v.  Beam  Co.,  224  111. 

Mosher,  62  111.  237;   Smitli  v.  Cra-  76;  Highley  v.  Dean.  168  111.  266. 
mer.  71   HI.  185;   Carpenter  v.  Da-  ''  Hntchinson  v.  Hiitehirisnn.  152 

vis.   72    III.    14;    Howard    v.    Ben-  111.  347;   Constant  v.  Matteson,  22 

ne((.  72   111.  297;    .S^k/s  v.  Houfez,  III.  546. 
96   111.   335;    Field   v.    Oppenstein.  ~» Hutchinson  y.  Hutchinson,  152 
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The  costs  of  the  original  bill  should  not  be  awarded 
against  a  defendant  brouglit  in  by  a  cross-bill.'"* 

While  the  costs  in  a  chancery  proceeding  are  in  the 
discretion  of  the  court  yet  that  discretion  is  subject  to  re- 
view.*° 

111.  347;  Green  V.  ffood,  42  111.  App.  t' Kennedy  v.   Kennedy,   66   III. 

652;   Constant  v.  Matteson,  22  111.      100. 

546.  «<"  Walker    v.    Montgomery,    243 

111.  378. 
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SECTION  I. 
NATURE   OF,  AND   WHEN   PROPER. 

A  supplemental  bill  is  used  for  the  purpose  of  supply- 
iii!?  some  irreynlarity  or  defect  discovered  in  the  frame  of 
tlic  original  bill,  or  in  some  proceedings  upon  it;  or  some 
defect  in  tlie  suit  arising  from  events  happening  after 
an  issue  had  heen  readied  in  tlie  proceedings  and  by  whicli 
persons,  not  parties  to  the  suit,  liave  acquired  an  interest 
ill  it.*  If,  liowever,  the  original  bill  shows  no  ground  for 
relief,  the  defect  can  not  be  cured  by  a  supplemental  bill, 
setting  up  matters  that  have  arisen  since  the  commence- 
ment of  the  suit.^ 

Matters  wliich  occurred  ]>rior  to  the  filing  of  the  origi- 
nal bill,  and  not  stated  therein,  should  be  brought  into 
the  suit  liy  amendment,  but  matters  arising  subsequent 
to  the  filing  of  tlie  original  bill,  must  be  introduced  by  a 

'  Barton's  Suit  in  Eq.  128;   Sto-  tit.  1  Paige  Ch.  R.  168:  Hughes  v. 

TV's  Eq.   PI.   S   332;    Mont.   Eq.   PI.  Cartir,  13.5  III.  519;  yfiller  \.  Cook. 

316;  Hinde'.s  Pr.  42,  45.  135    III.    190;    Heffron   v.   Enicker- 

-■  Story's  Eq.  PI.  §  339;   Fahs  v.  backer,  57  111.  App.  336. 
Roberts,  54  111.  192;  Candler  v.  Pet- 

(269) 
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supplemental  bill.^  And  such  bill  may  not  only  be  for  tlio 
puri)Ose  of  putting  in  issue  new  matter,  which  may  vary 
the  relief  prayed  in  the  original  bill,  but  also  for  the  pur- 
pose of  putting  in  issue  matter  which  may  prove  the  com- 
plainant's right  to  relief,  originally  prayed.^  The  suj)- 
plemental  bill  must  be  germane  to  the  original  bill.^ 

In  order  to  file  a  supplemental  bill,  it  must  be  shown 
that  the  matter  relied  on  as  supplemental  has  arisen  since 
the  commencement  of  the  original  suit,  or  that  the  facts 
have  first  become  known  to  the  complainant  in  such  a 
way  that  he  could  make  use  of  them  since  the  cause 
})assed  the  stage  in  which  he  might  have  leave  to  amend, 
or  that  he  had  been  prevented  by  inadvertence,  mistake 
or  some  other  cause  satisfactorily  shown  from  availing 
liimself  of  the  matter  proposed  to  be  shown  at  an  earlier 
stage  of  the  case ;  and  the  supplemental  bill  must  be  con- 
fined to  such  matter,  and  must  be  verified  by  affidavit,  or 
otlicr  satisfactor}'  proof."  A  bill  filed  after  hearing,  the 
allegations  of  which  relate  to  matters  which  occurred  be- 
fore the  commencement  of  the  suit,  is  an  amendment  and 
not  a  supplemental  bill,  though  given  the  latter  name  by 
the  pleader.'' 

The  court  will  also  jiermit  other  matters  to  be  intro- 
duced into  the  su]i))l('ni('ntal  bill  which  might  have  been 
incorporated  in  the  original,  by  way  of  amendment;  and 
this  is  especially  proper  where  the  matter  which  occurred 
prior  is  necessary  to  the  ]iro])or  elucidation  of  that  which 
occurred  subsequently  to  the  filing  of  the  original  bill;* 
and  wlien  ])roperly  before  the  court  it  is  an  addition  to 
the  original  bill  and  becomes  a  part  of  it,  so  that  the 
whole  is  to  be  taken  as  one  sujiplemental  bill,"  constitut- 


8  ««r7,r    V.    Smith,    15    III.    158;  •"' M«?<t  v.  Coofc,  135  III.  190. 

.Irnkins   v.   Int.   Bk..   Ill    III.   470;  <^  Fed  rick   v.    White.   1    Met.    76; 

Miller  v.  Cook.  1S5  111.  190;  Ilnphes  Story's  Kq,  PI.  §  333;  Mitt.  Eq.  PI. 

V.   Carme.   135   111.    519;    McDonald  55,  61;  Mix  v.  Beach.  46  111.  311. 

V.  Asaii.  139  111.  123;  Kelly  v.  Oal-  "  Bower  v.  /.ellr.  172  III.  407. 

braith.  186  III.  612.  «  Graves  v.   Miles,   Harring,   Ch. 

'  Stoiy'8  Eq.  PI.  8  332;  Miller  v.  332. 

Cook,     135     111.     190;     Hughes    v.  "  Oillett  v.  Hall.   13  Conn.   426; 

Came,  135  111.  519.  Poticr  v.  Bnrrlny.  15  Ala.  439;  Cun- 
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ing  but  one  cause,  requiring  but  one  replication.^" 

A  .supplemental  bill  may  al.so  be  i)roper  in  ortler  to 
bring  before  tbe  court  new  parties.  In  such  case  the 
original  defendants  need  not  be  made  jiarties,  unless  they 
have  an  interest  in  tlie  supplemental  matter,  or  may  be 
affected  by  the  interest  of  sucli  new  parties." 

.V  stranger  to  a  suit  in  e([uity  claiuiing  an  interest 
therein,  can  not  interfere  witli  tlie  proceetlings  without 
liling  a  supplemental  bill  to  make  himself  a  party. i-  And 
when  a  supplemental  bill  is  fiU'd,  l)ringing  new  parties 
into  court,  it  is,  as  to  them,  a  new  suit,  and  is  to  be  con- 
sidered as  being  commenced  when  the  sui)i)Iemental  bill 
is  liled.''' 

The  filing  of  a  supplemental  bill,  after  a  pro  confesso 
order,  vacates  the  order,  and  the  defendant  may  put  in  an 
answer.** 


SECTION    II. 
WHEN  TO  BE  PILED. 

A  su]i])lemental  bill  for  tlie  ])nrpose  of  adding  new 
matter,  or  for  the  purpose  of  bringing  new  parties  before 
the  court,  may  sometimes  be  filed  after  as  well  as  before 
the  decree;*-'^  tlius,  for  the  pui'pose  of  giving  directions 
which  were  not  prayed  for  in  the  original  bill,  but  which 
the  result  of  the  proceedings  under  the  decree  has  rend- 
ered proper.'"  But  it  can  not  be  filed  after  a  decree  dis- 
missing the  bill.'^ 


ningham   v.   Rogers.  14   Ala.   147;  ^^Watt    v.    Crauford.    11    Paige 

Harrinriton  v.  Starle.  22  Barb.  N.  Y.  Ch.  R.  470;  Livingston  v.  Freeland, 

Ifil;  Cotton  V.  CarlislP.  .i  Mad.  427;  .''.  Barb.  Ch.  R.  .510. 

Greeuxcood    v.    Atkinson.    4     Sim.  i^  Morgan    v.    Morgnn.    10    Geo. 

628.  297. 

i"/d.,-   lb.;    Chateau    v.    Rice.    1  ^*  Oitison  \.  Rees.  hO  l\\.  Z%Z. 

Minn.  106.  i"  2  Barb.  Ch.  Pr.  62;  3  Dan.  Ch. 

11  Bignall  v.  Atkins.  6  Mad.  369;  Pr.  156. 

Entworth  v.  Lambert.  4  Johns.  Ch,  I'l  Dormer   v.   Fortescue,   3   Atk. 

R.  605;  Coal  Co.  v.  Dyett,  2  Edw.  124. 

Ch.  Ud.  1"  Burke  v.  Smith,  15  111.  158. 
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section  iii. 
parties  to  supplemental  bill. 

When  the  bill  is  filed  for  any  new  matters  arising  since 
the  filing  of  the  original  l)ill,  the  defendants  to  the  origi- 
nal bill  ought  to  be  made  parties  ;^*  but  if  it  is  merely  to 
bring  before  the  court  formal  parties,  the  defendants  in 
the  original  bill  need  not  be  made  parties.*" 

Where,  however,  a  person  has  acquired  the  interest  of 
a  party  to  a  suit,  and  thinks  ]iroper  to  file  a  supplemental 
bill  himself,  he  must  make  all  the  parties  to  the  original 
l)in,  whether  complainants  or  defendants,  parties  to  his 
supiilemental  liill.-"  So,  also,  where  one  of  the  several 
complainants  assigns  his  interest  to  a  stranger,  and  the 
remaining  complainants  file  a  supplemental  bill  against 
the  assignee,  they  must  a]so  make  the  defendants  to  the 
original  bill,  parties  to  tlie  supplemental  bill.^* 

To  entitle  a  complainant  to  file  a  supplemental  bill, 
and  thereby  to  obtain  the  benefit  of  the  former  proceed- 
ings, it  must  be  in  respect  of  the  same  title  in  the  same 
j:)erson,  as  stated  in  the  original  bill.  He  can  not  file 
such  a  bill  to  have  the  benefit  of  the  former  proceedings, 
if  he  claims  by  a  different  title.^^ 

A  new  party  representing  the  interest  of  a  former 
party,  who  comes  before  the  court  by  a  supplemental 
l)ili,  whether  Hied  by  himself  or  by  the  complainant, 
stands  exactly  in  the  same  position  as  the  former  party, 
is  bound  by  his  acts,  and  may  be  subject  to  all  the  costs 
of  tlie  proceetlings  from  the  l)eginning  of  the  suit.-'' 
Therefore,  it  has  been  held  that  a  purchaser  of  the  intei-- 
est  of  a  party  pendente  life,  on  filing  his  supplemental 
bill,  comes  into  court,  wliether  for  gain  or  loss,  and  shall 
be  liable  to  the  cost  of  the  proceeding,  from  the  beginning 
to  the  end  of  tlie  suit.-^    So,  also,  the  assignees  of  a  bank- 

"iJones  V.  Jones,  3  Atk.  217.  42. 

i»Jd.;  Caldwell  v.  Boyer,  8  Gill  ==  Wolf.  Eq.  PI.  ISfl;  2  Barb.  Ch. 

&  J.  136;  Enswnrth  v.  Lnmhert.  4  Pr.     69;     Tonkin    v.     Lrthhridgr, 

.Johns.    Ch.    R.    60.^;    McOoiran   v.  Coop.  Eq.  R.  33. 

Yarkes.  6  .Johns.  Ch.  R.  450.  23  2  Barb.  Ch.  Pr.  69;   Mitf.  Eq. 

-■"  3  Dan.  180;  2  Barb.  Ch.  Pr.  69.  PI.  68. 

21 /''earj/  v.  Stephenson,  1   Betiv.  ■:*  Anon,  1  Atk.  89. 
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rupt,  who  arc  l)rougiit  I)oforo  tlic  court  by  supplcmoiital 
hill,  may  ho  liahle  to  the  costs  of  the  whole  suit,  if  they 
improperly  resist  the  complainant's  demand.-^ 


SECTION   IV. 
FRAME  OP  BILL. 

A  supplemental  hill  must  state  the  original  hill,  and  the 
proceedings  thereon;  and  if  it  is  occasioned  hy  an  event 
suhse(iuent  to  the  original  hill,  it  must  state  that  event, 
and  the  consequent  alteration,  with  respect  to  the  i)arties  ; 
and,  in  general,  the  supplemental  hill  must  pray  that  all 
the  defendants  may  appear  and  answer  to  the  charges  it 
contains.^* 

The  propriety  of  introducing  a  restatement  of  the  case 
from  the  original  bill,  into  the  supplemental  bill,  must 
depend  upon  the  question,  whether  the  object  of  the  sup- 
plemental hill  is  to  state  the  mere  fact  of  a  bill  having 
been  filed,  or  to  put  in  issue  any  of  the  circumstances  and 
facts  stated  and  charged  in  it.^'  If  the  former  is  the 
object,  the  mere  statement  that  the  complainant  had  tiled 
a  bill  which  prayed  such  and  such  relief,  will  he  sufficient; 
or,  if  the  pleader  should  not  think  this  sufficient,  he  may 
introduce  a  short  recital.-"  If  the  latter  is  the  object  in 
view,  the  facts  intended  to  be  stated  may  be  set  out  in 
the  supplemental  bill,  either  l)y  way  of  original  state- 
ment, or  as  a  restatement  of  the  facts  in  the  original  bill, 
with  an  averment  of  their  truth.-'-' 

Prayer  of. — A  supplemental  bill  generally  calls  upon 
the  defendant  to  answer  the  supjilemental  matter  only. 
If,  however,  it  is  occasioned  by  the  transmission  of  the 
interest  of  a  defendant,  who  has  not  answered  the  origi- 
nal bill,  and  it  is  necessary  to  have  a  discovery  from  the 
new  defendant,  of  the  matters  in  the  original  bill,  it  may 

'iWhitcomb  V.  Minchin.  T,  Mad.  Ch.  Pr.  71. 
!<1:  2  Barb.  Ch.  Pr.  69.  :»  3   Dan.   177;    Gilb.   For.    Rom. 

="2  Barb.  Ch.  Pr.  70;   Mitf.  Eq.  210;  2  Barb.  Ch.  Pr.  71. 
PI.  75;  Story's  Eq.  PI.  §  343.  ="2   Barb.  Ch.   Pr.  71;    Vigers  v 

-•:  Story's  Eq.  PI.  i  343;  2  Barb.  Lord  Audley,  9  Sim.  72. 
18 
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pray  that  the  defendant  may  answer  the  original  bill.'"' 
And  in  such  case  the  defendant  will  be  bound  to  answer 
the  original,  as  well  as  the  suppleinental  bill.*^  A  sup- 
plemental bill  after  a  decree  must  not  seek  to  vary  the 
principles  of  the  decree,  but  taking  that  as  the  basis,  it 
should  seek  merely  to  supply  any  omissions  there  may  be 
in  it  or  in  the  proceedings  which  led  to  it  so  as  to  enable 
the  court  to  give  full  etTect  to  its  decision.^^ 

A'o.  I'lO.     Supplemental  hill  for  specific  perjormance,  stating  that  de- 
fendant has  brought  ejectment,  praying  for  injunction,  etc. 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  in 

the  State  of  Illinois, 

In   Chancery   sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  your  hon- 
ors, that  on,  etc.,  your  orator  exhibited  his  bill  of  complaint  in  this 
honorable  court  against  C.  D.,  thereby  praying  that  the  said  C.  D.  might 
be  decreed  specifically  to  perform  his  agreement  with  your  orator, 
touching  the  sale  of  the  real  estate  in  the  said  bill  mentioned,  and  to 
execute  to  your  orator  a  deed  therefor,  your  orator  being  ready  and 
willing  to  do  everything  on  his  part  required  to  be  performed  in  pur- 
suance  of  said   agreement. 

2.  Your  orator  further  represents  that  the  said  C.  D.  appeared  and 
put  in  his  answer  to  the  said  bill,  and  your  orator  filed  a  replication 
thereto;  as  by  the  files  of  the  said  cause  will  more  fully  appear;  which 
said  cause  is  still  pending  and  undetermined  in  this  court. 

:!.  Your  orator,  by  way  of  supplement,  further  represents  that,  since 
the  filing  of  said  bill,  the  said  C.  D.  has  commenced  an  action  of  eieit- 
nient  upon  the  common  law  side  of  this  court,  for  the  purpose  of  recov- 
ering the  posseEBion  of  the  said  premises;  which  action  of  ejectment 
is  now  pending  and  undetermined;  that  your  orator  has  requested  the 
said  C.  D.,  to  desist  from  proceeding  with  the  said  action  of  ejectment, 
but  the  said  C.  D.  refuses  so  to  do,  and  still  continues  the  prosecution 
thereof. 

-1.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  and  to  the  end  that  the  said  C.  D., 
who  is  made  a  party  defendant  to  this  supplemental  bill,  may  be  re- 
quired to  make  full  and  direct  answer  to  the  same,  hut  not  iindi-r 
oath,  the  ansu:er  inulrr  oath  being  hereby  u^aivrd :  that  he  may  be  re- 
strained by  the  injunction  of  this  court,  from  proceeding  in  said  ac- 
tion of  ejectment,  and  also  from  commencing  any  other  action  or  pro- 
ceeding at  law  for  the  purpose  of  turning  your  orator  out  of  i)os- 
session  of  the  acid  premises;   and  that  this,  your  orator's  bin  of  com- 


3oviger»  V.  Lord  Audley,  fl  Sim.      see  Ashee  v.  Shipley.  Mad.  &  Geld. 
2.  ''  296. 

SI  3  Dan.  72;  2  Barb.  Ch.  Pr.  72;  a^  Barb.  Ch.  Pr.  391. 
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plaint,  may  be  deemed  and  taken  as  and  for  a  bill  of  supplement  i(i 
his  s8id  original  bill;  and  that  your  orator  may. have  such  other  and 
further  relief  in  the  premises  as  equity  may  require,  and  to  your 
honors  shall  seem   meet. 

May  it  please,  etc.     (Prayer  for  injunction,  ante,    add  affidavit.) 
"So.  I'll-     Supplemental  hill  against  the  assignee  of  a  bankrupt  defend- 
ant. 

To  the  Honorable  .ludses  of  the  Court,  of  the  County  of  ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  your  honors, 
that  on.  etc.,  your  orator  filed  his  bill  of  complaint  in  this  honorable 
court  against  C.  D.,  of,  etc.,  praying,  etc.  (Here  insert  the  substance 
of  the  prayer);  that  the  said  C.  D.  having  been  served  with  process, 
appeared  and  put  in  bis  answer  to  the  said  bill;  and  your  orator 
replied  to  the  said  answer;  but  before  any  further  proceedings  were 
had  in  the  said  cause,  and  on  or  about,  etc.,  the  said  C.  D.  was,  by 
the  district  court  in  and  for  the district  of ,  adjudged  a  bank- 
rupt: and  one  E.  F.,  the  defendant  hereinafter  named,  having  since 
been  duly  chosen  assignee  of  the  estate  and  effects  of  the  said  bank- 
rupt, and  the  estate  and  effects  late  of  the  said  bankrupt  having  been 
conveyed  to  the  said  assignee,  therefore  your  orator  is  advised  that 
he  is  entitled  to  the  same  relief  against  the  said  E.  F.,  as  he  would 
have  been  entitled  to  against  the  said  C.  D.  if  he  had  not  become  bank- 
rupt: 

Forasmuch,  therefore,  as  your  orator  is  without  remedy  In  the  prem- 
ises, except  in  a  court  of  equity;  and  to  the  end  that  the  said  E.  F., 
who  is  made  party  defendant  to  this  bill,  may  be  required  to  make  full 
and  direct  answer  to  the  same,  but  not  on  oath,  the  ansiver  under  oath 
being  hereby  uaived;  and  that  your  orator  may  have  the  full  benefit 
of  the  said  suit  and  proceedings  therein  against  the  said  E.  V.;  and 
may  have  the  same  relief  against  him  as  your  orator  might  or  could 
have  had  against  the  said  C.  D.,  in  case  he  had  not  become  bankrupt; 
and  that  your  orator  may  have  such  other  and  further  relief  in  the 
premises  as  equity  may  require,  and  to  your  honors  shall  seem  meet. 

May  it  please  your  honors  to  grant  the  writ  of  summons  in  chancery, 

directed  to  the  sheriff  of  the  county  of ,  commanding  him  that  he 

summon  the  defendant  E.  F.,  etc.,  to  appear  before  the  said  court,  on 

the  fir.st  day  of  the  next  term  thereof,  to  be  held   at  the  court 

house  in  ,  in  the  county  of aforesaid,  then  and  there  to  answer 

this  bill,  etc. 

Sol.  for  Complainant. 


SECTION  V. 
PETITION  FOR  LEAVE  TO  FILE. 

A  motion,  based  upon  a  petition,  for  leave  to  file  a  sup- 
plemental bill,  is  ordinarily  addressed  to  the  discretion 
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of  tlio  court.  Leave  is  generally  granted  of  course,  il' 
])rol)able  cause  for  filing  it  is  shown.  The  court  will  ex- 
amine the  question  only  so  far  as  to  ascertain  that  it  is 
not  intended  for  vexation  or  delay  f^  and  .in  ordinary 
cases,  the  defendant  is  not  entitled  to  notice  of  the  appli- 
cation for  such  order.^* 

The  34th  rule  of  practice  in  the  courts  of  equity  of 
the  United  States,  recjuires  notice  to  l)e  given  to  the  de- 
fendant, of  an  intended  application  for  leave  to  file  a 
sup])leuiental  ])leading. 

A'o.  I  'i2.     Petition  for  leave  to  file  a  supi>lemental  bill. 

In  the Court. 

Term,   19—. 

A.  B.     ^ 
vs.         L     In  Chancery. 

C.  D.     J 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

The  petition  of  A.  B.,  the  above  named  complainant,  respectfully 
represents,  that  on,  etc.,  your  petitioner  filed  his  bill  in  this  honorable 
court,  against  the  defendant  C.  D.,  for  the  purpose  of,  etc.,  {State  gen- 
erally the  object  of  the  bill.)  and  praying,  etc.  [Stale  the  substance  of 
the  prayer.) 

And  your  petitioner  further  represents,  that  the  said  C.  D..  being 
served  with  summons,  appeared  to  said  bill,  and  put  in  his  answer 
thereto,  to  which  the  petitioner  filed  a  replication;  that  afterward,  and 
before  any  further  proceedings  were  had  in  said  cause,  etc.  (Here 
state  the  supplemental  matter);  whrefore  your  petitioner  is  advised. 
that  it  is  necessary  to  bring  the  said  E.  F.  before  this  court  as  a  party 
defendant  to  this  suit. 

Your  petitioner  therefore  prays  that  leave  may  be  granted  to  him  to 
file  a  supiilemental  bill  against  the  said  R.  F.,  for  the  purpose  of 
making  him  a  defendant  to  this  suit,  with  proper  and  apt  words  to 
charge  him  as  such,  and  with  such  prayer  for  relief  as  may  be  proi>er, 
and  for  such  other,  etc. 


A.   B. 


— —  Solicitor  for  Complainant. 
(.Arid  affidavit.) 


■i"  Turner  v.  Berry.  3  Gilm.  541;  2  Paige  Ch.  R.  333;  Walker  v.  Hal- 

Tappan    v.    Kvan.i.    12    N.    H.    .330;  lett,  1  Ala.   (N.  S.)  379;   Lauremc 

Pedrick  v.  While.  1  Met.  76;   Ken-  v.  Bolton,  3  Paige  Ch.  R.  294. 
nedy    v.    Georgia    State    Bank.    8  :<■>  Eager  v.  Price,  2  Paige  Ch.  R 

How.  n.  S.  58B;   Winn  v.  Albert,  2  333;   Lawrence  v.  Bolton,  3  Paige 

Md.  Ch.  DeciB.  42;  Eager  v.  Price,  Ch.  R.  294. 
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section  vi. 
process,"  etc. 

Upon  the  filing  of  a  supplemental  bill,  it  is  not  neces- 
sary that  a  sunnnons  should  issue  against  a  party  al- 
ready in  court,  nor  tiiat  an  api)earance  be  entered,  before 
a  pro  confesso  order  can  be  entered.  If  new  parties  are 
made  defendants  to  the  bill,  process  must  issue  as  in  other 
cases. ^^ 

SECTION   VII. 
DEFENSES  TO. 

The  defendant  to  a  sui)i)lemental  bill  may  eixlier  demur* 
]ilead  or  answer,  as  in  other  cases. 

Demurrer. — If  the  bill  is  filed  without  any  sufficient 
grounds  for  a  supjilementni  bill,  the  defendant  may  de- 
mur.-'* Thus,  if  it  api)ears  upon  the  face  of  the  bill,  that 
all  the  matters  alleged  therein  arose  previous  to  the  tiling 
of  the  original  bill,  and  might  have  been  inserted  therein 
by  way  of  amendment,  tlie  objection  may  be  taken  by  de- 
murrer;*" even  though  tiie  bill  alleges  that  the  facts  were 
not  known  to  the  comi)lainant  until  the  original  cause 
was  at  issue.'''' 

Many  of  the  causes  of  denmrrer  which  apply  to  origi- 
nal bills,  also  apply  to  supplemental  bills;  but  there  are 
some  grounds  of  demurrer  which  are  apjilicable  solely  to 
su])plemental  bills. ^® 

If  a  supplemental  bill  is  filed  ui»oii  matters  arising 
subsequent  to  the  time  of  filing  the  original  bill,  against  a 
person  who  claims  no  interest  out  of  the  matters  in  liti- 
gation by  the  former  bill,  the  defendant  to  the  bill  thus 
brought  as  a  supplemental  bill  may  demur;  especially  if 
the  bill  prays  that  he  may  answer  the  matters  charged 
in  the  original  bill.^" 

A  defendant  may  also  demur  if  the  same  complainant 
files  a  supplemental  bill  claiming  the  same  matter  as  in 

3'-  Mix  V.  Beach.  46  111.  311.  as  Cohlouyh  v.  Evans.  4  Sim.  76. 

i^o  Lawrence  v.   Bolton.   3    Paige  s'j  3  Dan.  1S3;  2  Barb.  Ch.  Pr.  75. 

Oh.  R.  294.  •'0  Mitf.  Eq.  PI.  202;   Baldwin  v. 

37 /d.;  1  Barb.  Ch.  Pr.  54;   2  Id.  Mackown.  3  Atk.  R.   817;    Stor.v's 

75.  Eq.  PI.  §  343. 
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liis  original  bill,  but  upon  a  title  totally  distinet.^^    Oi-  if  it 
contradicts  the  statements  in  tbe  original  bill.*^ 

A  motion  to  strike  a  supplemental  bill  from  the  files 
for  irregularity,  on  tbe  gi'ound  that  it  does  not  state 
supplemental  matter,  will  not  lie.  Tbe  proper  course  in 
such  case  is  to  demur.'*^ 

No.    1 'i3.     Demurrer  to  supplemental   bill. 

In  the Court. 

• Term,   19—. 

C.   D.    ^ 

ats.        Lin   Chancery. 
-   A.  B.     J     • 

The  demurrer  of  C.  D.,  defendant,  to  the  supplemental  bill  of  A.  B., 
complainant. 

This  defendant,  etc.  (Proceed  as  in  No.  65  to  the  *,  then)  that  this 
defendant,  as  appears  by  said  supplemental  bill,  is  not  a  party  to  the 
original  bill  therein  in  part  stated  and  set  forth;  nor  does  it  appear 
by  the  said  supplemental  bill,  that  any  new  matter  has,  or  is  pretended 
to  have  arisen,  since  the  original  bill  was  filed,  or  that  there  is  any 
reason  that  this  defendant  should  not,  if  necessary,  be  made  a  party 
thereto    by    amendment. 

Wlieret'ore,  etc.     (Conclude  as  in  No.  53.) 

As  a  general  thing,  a  supplemental  bill  calls  upon  the 
defendant  to  answer  the  sup]ilemental  matter  only.'''' 
]f,  therefore,  the  defendant  has  an  opportunity  to  set  ni) 
any  defense,  which  be  may  have  to  the  supplemental  mat- 
ter, he  can  not  comjilain,  whether  there  was  the  technical 
/iling-  of  a  supplemental  bill  or  not.''^ 

Plea. — Besides  those  grounds  of  plea  which  are  com- 
jiion  to  supplemental  and  original  bills,  if  a  supplemental 
bill  is  brought  on  matter  wbicji  arose  before  tlic  original 
bill  was  filed,  and  which  might  liave  been  introduced  into 
the  original  bill,  and  tliis  fact  docs  not  apjx'ar  ni)on  the 
face  of  the  su))i)lemcntal  bill,  so  as  to  enable  the  defend- 
ant to  demur,  it  may  be  plcadetl.^''    So,  if  a  supplemental 

■11  Tonkins   v.   Lrthbridor.   Cool).  **  2  Barb.  Ch.  Pr.  ,'j9,  72. 

Eq.  U.  8:i;  2  Barb.  Ch.  Pr.  75;  Slo-  ■i.i  Kelly  v.  Qalhraith.  IXf,  XW.  61.1. 

ry's  Eq.  PI.  S  343.  ■"'2  Barb.  Ch.  Pr.  76;    Mitt.  Eq. 

1- 2  Dan.  Ch.  1536,  n.  1.  PI.    290;     Stafford    v.    Howlctt,    1 

■•8  Biiwyer   v.    Bright.    U    Price,  Paige  Ch.  R.  200. 

316. 
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liill  is  filed  without  any  sufficitMit  grounds,  the  defendant 
may  make  tlie  ohjoction  by  plea.'*" 

Practice  as  to  demurrers  and  pleas. — Demurrers  and 
pleas  to  supplemental  bills  are  subject  to  the  same  rules, 
l)oth  with  respect  to  their  form  and  substance,  and  to  the 
in-actice  arising  upon  them,  as  demurrers  and  pleas  to 
original  bills.^** 

No.  I'l-'i.     Plea  to  a  supplemental  bill. 

In  the Court. 

Term,  19—. 

C.  D.     ^ 
nis.        I  In  Chancery. 

A.  B.     J 

The  plea  of  C.  D.,  defendant,  to  the  sui)plpniental  bill  of  A.  B.,  {om- 
plainant. 

This  defendant,  etc..  (Proceed  as  in  Ko.  63  to  the  *,  then)  the  several 
matters  and  things  in  the  complainant's  present  bill  stated  and  set 
forth  by  way  of  supplement,  arose,  and  were  well  known  to  the 
complainant,  before  and  at  the  time  the  complainant  filed  his  original 
bill  in  this  cause;  and  that  such  several  matters  and  things  can  now  be 
introduced,  and  ought  so  to  be,  if  necessary,  by  amending  the  said  orig- 
inal bill. 

Wherefore,  etc.     (.Conclude  as  in  Ko.  6-5.) 

Answer. — If  the  defendant  to  the  supplemental  bill 
neither  demurs  nor  pleads  to  it,  he  must  piit  in  an  answer, 
as  in  the  case  of  an  original  bill.  If,  however,  there  is 
any  matter  in  the  supplemental  bill  which  is  properly  the 
subject  of  demurrer  or  plea,  he  may,  in  his  answer,  claim 
the  same  benefit  of  it  as  he  would  have  been  entitled  to 
had  he  demurred  or  pleaded.^" 

Where  the  defendant  is  called  upon  to  answer  the  origi- 
nal bill  at  the  same  time  he  is  called  upon  to  answer  the 
sui)plemental  bill,  the  usual  course  is  to  include  the  an- 
swer to  both  in  the  same  answer.*"  It  is  not,  however, 
absolutely  irregular  to  separate  them.-'** 

The  form  of  an  answer  to  a  supplemental  bill,  and  the 
manner  or  putting  it  in,  are  the  same  as  in  the  case  of  an 

*'•  Id.:    Lair-fncp    v.    Bolton,    3  sn  Vigers  v.  Lord  Audley,  9  Sim. 

Paige  Ch.  R.  294.  408. 

«8  Dan.  184:  2  Barb.  Ch.  Pr.  76.  ^  Rayle  v.  Graham,  5  Sim.  8;   2 

"2  Barb.  Ch.  Pr.  76;  3  Dan.  184.  Barb.  Ch.  Pr.  77. 
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answer  to  an  original  bill,  and  are  subject  to  the  same 
contingencies. ^- 

After  the  answer  has  been  ]n\t  in,  and  the  proceedings 
on  the  snjiideniental  liill  have  arrived  at  the  same  point 
at  which  the  hill  stood,  they  then  proceeed  by  the  same 
gradation  together.'^* 


SECTION  VIII. 
REPLICATION   AND  EVIDENCE. 

Replication. — A  re]mlication  may  he  filed  by  the  com- 
lihiiiiaiit  in  a  supplemental  suit,  to  the  defendant's  an- 
swer in  the  same  manner  as  in  an  original  suit.  A  sepa- 
rate replication  is  only  necessary  wliere  there  has  already 
been  a  replication  in  the  original  suit.  Where  there  has 
been  no  replication  in  the  original  suit,  a  general  replica- 
tion will  apply  to  the  whole  record,  and  not  merely  to  the 
oi'iginal  bill.-"'^ 

Evidence. — The  new  matter  introduced  by  the  supple- 
mental bill  must  be  proved,  unless  it  is  admitted  by  the 
answer  or  otherwise.  If  not  proved,  the  supplemental 
bill  will  be  dismissed  with  costs.  For  this  purpose  wit- 
nesses may  be  examined  as  to  the  new  matter  contained 
in  the  supplemental  suit.'^^  And  where  no  witnesses  have 
been  examined  in  the  original  cause  they  may  be  exam- 
ined to  prove  the  matters  in  issue  in  tho  original  cause, 
as  well  as  those  in  issue  in  the  supplemental  .suit."" 

A  supplciiicntnl  suit  is  merely  a  continuation  of  the 
original  suit,  ami  whatever  evidence  was  proj^crly  taken 
in  the  original  suit  may  be  made  use  of  in  both  suits, 
even  though  not  entitled  in  the  supplemental  suit."'' 


r.=  3   Dan.   Ch.   Pr.   185;    1   Barb.  Mt   v.    Hall.    13   Conn.    42fi:    Cho- 

Ch.  Pr.  140-147;  2  Id.  77.  teau  v.  Hire.  1  Minn.  106. 

•'•"Lube's   Ef|.    PI.    138;    2    Barb.  '■^2  Barb.  Ch.  Pr.  77-78. 

Ch.  Pr.  77.  08  2  Barb.  Ch.  Pr.  78;  3  Dan.  18fi. 

■•><  2  Barb.  Ch.  Pr.  77;   Cntton  v.  6' M. ;    Oiles   v.    mies,    1    Keen, 

Earl  of  Carlisle,  'i  Mad.  457;   Oil-  1)85;  Mitf.  Bq.  PI.  74. 
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SECTION  IX. 
HEARING. 

If  there  has  been  no  decree  in  the  original  suit  before 
tlie  filing  of  the  supplemental  bill,  the  original  and  sup- 
])]eniental  suit  nia.y  come  on  for  hearing  together,  unless 
the  suppl(>mental  bill  is  for  discovery,  and  one  decree 
will  be  made  in  both.''''*  But  if  a  decree  has  been  rendered 
before  the  cvcMit  of  the  sui)pl('UU'utal  bill  was  rendered 
necessary,  there  nuist  be  a  decree  on  the  supplemental 
bill ;  for  which  purpose  the  supplemental  cause  must  be 
brought  to  a  hearing  alone;  or  it  may  be  heard  with  the 
original  cause  for  further  direction.^^ 

If  tlie  su))plemental  bill  is  unnecessarily  or  improperly 
Hied,  it  will  be  dismissed  at  the  heai-ing,  although  the 
comi)lainant  obtains  a  decree  on  the  original  bill.*" 

Entitling  orders. — When  the  original  and  supplemental 
suits  i)ro('eed  as  one  cause,  the  orders  and  ])apers  should 
be  entitled  "A.  B.,  comi)laiiiant ;  C.  D.,  defendant — by 
original  and  supplemental  bills.  ""^ 

Dismissing  bills. — If  the  supplemental  bill  is  unneces- 
sarily or  improperly  filed,  it  will  be  dismissed  at  the 
hearing,  although  the  complainant  obtains  a  decree  on 
the  original  bill.*^  So,  if  no  proof  is  made  of  the  supple- 
mental matter,  the  bill  will  be  so  dismissed  at  the  hear- 
ing.*^ 

•■•«  Mitf.  Eq.  PI.  64,  75;  Seaton  on  «i  Seaton  on  Decrees.  385. 

Decrees.  385.  es  Eager  v.  Price,  2  Paige  Ch.  R. 

'"'2  Barb.  Ch.  Pr.  79;   Seaton  on  339. 

Decrees,    386;     -Mitf.    Eq.    PI.    64;  i^^  Bagiiall  v.  Baonall.  2  Eq.  Abr. 

Adams  v.   Doicding,  2   Mad.   61.  173;   6  Bro.  P.  C.  86;   2  Barb.  Ch. 

«"  Eager  v.  Pcice,  2  Paige  Ch.  R.  Pr.  79. 
339. 
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BILLS    IN    THE    NATURE    OF    SUPPLEMENTAL 

BILLS. 

Section  1.     Original  Bills  in  the  Nature  of  Supplemental  Bills. 
2.     Bills  to  Carry  Decrees   into   Execution. 

SECTION  I. 
ORIGINAL   BILLS  IN   THE  NATURE   OF   SUPPLEMENTAL   BILLS. 

When  proper. — A  supplemental  bill  is  a  mere  continua- 
tion of  the  original  suit  by  or  against  a  party  having  or 
acquiring  the  interests  of  a  former  party,  and  it  forms, 
together  with  the  original  bill  and  the  proceedings  under 
it,  but  one  record.  Cases,  however,  sometimeg  occur  in 
practice  in  which  the  interest  of  an  original  party  to  a 
suit  is  completely  determined,  and  another  party  becomes 
interested  in  the  subject-matter  by  a  title  not  derived 
fi-om  the  original  party,  Init  in  such  a  manner  as  to  ren- 
der it  but  just  and  reasonalile  that  the  benefit  of  the 
fonner  proceedings  should  be  had  by  or  against  such 
other  party,  without  incurring  the  exp(>nse  and  risk  of 
commencing  an  entirely  new  proceeding.  Tlie  course  of 
the  court,  therefore,  enables  that  in  snch  cases  the  l)enefit 
of  Die  foi'iner  proceedings  may  be  obtained  by  means  of 
a  liill  calh'd  an  original  l)ill  in  the  natnre  of  a  supple- 
mental bill.' 

The  ])rincii)al  difference  l)et\veen  this  and  a  suiti)le- 
mental  bill  seems  to  be  that  a  siipplcmcnlal  bill  is  appli- 
cable 1(1  such  cases  only,  where  the  same  parties  or  the 
same  intei'ests  remain  before  the  court;  whereas,  an 
original  bill  in  the  nature  of  a  supplemental  bill  is  prop- 
eily   ;ii>plic;ili!e   wliei'e   new  jiai'ties.   with    new    interests, 

1  2  Darb.  Ch.  Pr.  84;  3  Dan.  2:',n;    Hindo  Ch,  Pr.  71;  Blake  Ch.  Pr.  38. 
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arisiiif?  from  ovonts  oocurriiif;-  snl)s('(|nont  to  the  institu- 
tion of  the  suit  are  brought  before  the  court.^ 

A  bill  of  this  nature  is  properly  called  an  original  bill 
in  the  nature  of  a  supplemental  ])ill,  because  it  is  original 
as  to  the  new  parties  and  new  interests;  and  it  is,  in  some 
sort,  supplemental  also,  as  being  an  ai)pendage  to  the 
former  bill,  as  to  the  old  parties  and  old  interests.^ 

A  bill  in  tlie  nature  of  a  supplemental  bill,  may  also  be 
required,  not  only  where  new  interests  arise,  eitlier  be- 
fore or  after  a  decree,  but  also  where  relief  of  a  different 
kind,  or  ujion  a  different  princii)le,  is  required  from  that 
in  the  original  decree.* 

And  an  original  bill  in  the  nature  of  a  supplemental 
bill  seems  to  differ  from  an  original  bill  in  the  nature  of  a 
bill  of  revivor  in  this,  that  upon  the  latter,  the  benefit  of 
the  former  proceedings  is  absolutely  obtained;  so  that 
the  pleadings  in  the  first  cause,  as  also  the  depositions  of 
witnesses,  may  be  used  in  the  same  manner  as  if  they  had 
been  filed  or  taken  in  the  second  cause;  and  if  any  decree 
has  been  made  in  the  first  cause,  the  same  decree  will  be 
made  in  the  second  cause.  But  in  the  case  of  an  original 
bill  in  tlie  nature  of  a  supplemental  bill,  a  new  defense 
may  be  made;  the  pleadings  and  depositions  can  not  be 
used  to  the  same  extent  as  if  filed  or  taken  in  the  same 
cause;  and  the  decree,  if  any  has  been  obtained,  is  not 
otherwise  of  advantage  than  as  it  may  be  an  inducement 
to  the  court  to  make  a  similar  decree." 

A  bill  of  this  kind  is  not,  in  all  cases,  either  proper  or 
necessary,  merely  because  new  events  have  occurred  since 
the  original  l)ill.  But  the  facts  must  be  material  to  the 
original  cause,  or  be  such  as  could  not,  in  that  stage  of 
the  original  cause,  be  brought  into  it  without  such  a  bill." 

=  Coop.  Kq.  PI.  75;  Story's  Eq.  PI.  lips'  Ch.  R.  177;  McDnvnld  v.  Asay, 

i  345;    MrhonnU  v.  Asay.  139   111.  139    111.  123. 

123.  '  Barton's  Suit  in  Eq.  132,  133;  2 

s  Stor.v's  Eq.  PI.  5  346;  Coop.  Eq.  Barb.  Ch.  Pr.  85;  Mitf.  Eq.  PI.  64; 

PI.  75,  70;   Hinde  Ch.  Pr.  44;  Mole  3  Dan.  165;  Adams  v.  Douding.  2 

V.  Smith.  1  .lac.  &  Walk.  R.  665;  Mad.  53. 

Foster   v.   Dia.ion.   6   Mad.   R.   59;  «  stor.v's  Eq.   I'l.   §   332,  335-337, 

Wellesly  V.  WrUesly.  17  Sim.  59.  352. 

« Story's   Eq.   PI.    i   3r,l    b;    Phil- 
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For  where  there  is  no  alteration  in  the  interest  of  the  par- 
ties, nor  any  particular  circumstances  requiring  further 
discovery,  but  when  a  fact  only  has  occurred  which  might 
be  proved  under  the  proceedings  in  the  original  bill,  as  in 
taking  an  account  before  the  master  under  the  prayer  of 
the  original  bill,  and  tlie  relief  is  not  varied  by  the  sup- 
])l('mentary  matter;  but  the  comiilainant  may  have  the 
relief  ]u-ayed  for  by  such  sui)i>l('mentary  liill  under  the 
original  bill;  the  supplemental  liill  is  improper.'' 

Frame  of. — A  bill  of  this  nature  must  state  the  original 
bill,  the  i)roceedings  upon  it,  the  event  which  has  deter- 
mined the  interest  of  the  party  by,  or  against  whom  the 
former  bill  was  exhibited,  and  the  manner  in  which  the 
]>io])erty  has  invested  in  the  person  who  has  become  en- 
titled thereto.  It  must  then  show  the  ground  upon  which 
the  court  ought  to  grant  the  benefit  of  the  former  suit, 
to  or  against  the  person  who  has  so  lieeome  entitled,  and 
pray  for  process  against  the  defendant,  to  the  end  that 
he  may  answer  the  premises,  and  that  the  complainant 
may  have  similar  relief  against  him  to  that  which  was 
])rayed  in  the  original  bill.'*  This  bill,  although  partak- 
ing of  the  nature  of  a  supplemental  bill,  is  not  an  addi- 
tion to  the  original  bill,  but  another  original  bill,  which, 
in  its  consequences,  may  draw  to  itself  the  advantage  of 
the  jiroceedings  on  the  former  bill.^ 

\o.   I'l'i.     Original  bill  in   Ihr  nature  of  a  supplemental  hill. 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 
1.     Your  orator,  A.  B.,  of,  etc.,  resiioctfully  rei)resents  unto  your  hon- 
ors, that  on,  etc.,  one  C.  D.,  of,  etc.,  being  inrtehtod  to  E.  F.,  of,  etc.,  in  the 

sum  of dollars,  made  and  delivered  to  the  said  E.  F.  his  certain 

promissory  note  of  that  date,  and   thereby   promised   to   pay  the  said 

E.  P.  the  said  sum  of  dollars,  in  after  date,  with  interest  at 

the  rate  of per  cent,  per  annum ;  as  will  appear  by  the  said  note, 

ready  to  be  produced   in  court,  and   by  the  copy   of  the  same  hereto 

"Adams  v.  Doirdinrj.  3  Mad.  R.  I'l.  S  35S. 

7ir,;  Roberts  V.  Roberts.  U  Sim.  li.  ^Phelps   v.    .^proule,   4    Sim.    R. 

3G7;  Story's  Eq.  PI.  S  3.52.  .'MS;     Viners    v.     r.ord    Audley.     !l 

«  Lube's  Rq.  PI.  227;  Mitf.  Eq.  PI.  Sim.  H.  7.",;  Story's  Eq.  PI.  §  3.-.3. 
!i.S;  2  Marl).  Ch.  Pr.  86;  Story's  Eq. 
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nttached,  marked  "Exhibit  A,"  and  made  a  part  of  this  your  orator's 
hill.  That  to  secure  the  payment  of  the  said  principal  sum  and  in- 
terest as  aforesaid,  the  said  C.  D.  on  the  same  day,  by  his  mortgage 
deed  of  that  date,  conveyed  to  the  said  E.  P.  in  fee  simple,  the  prem- 
ises described  as  follows,  viz.:  {Here  insert  firscription,)  subject,  how- 
ever, to  a  condition  of  defeasance.  ui)on  the  payment  of  the  principal 
sum  and  interest  aforesaid,  according  to  the  tenor  and  effect  of  the 
said  note;   which  said  mortgage  deed  was  on,  etc.,  filed  for  record  in 

the  recorder's  office  of  the  county  of aforesaid;   as  will  appear  by 

the  said  mortgase  deed,  ready  to  be  produced  in  court,  and  by  the  copy 
thereof  hereto  attached,  marked  "Exhibit  B,"  and  made  a  part  of  this 
your  orator's  bill. 

2.     Your  orator  further  represents,  that  the  said  C.  D.  has  not  yet  paid 

the  said  principal  sum  of dollars,  or  such  interest  thereon,  or  any 

part  thereof,  although  the  same  long  since  became  due;  by  means 
whereof  the  said  mortgaged  property  became  forfeited,  subject  never- 
theless to  redemption  in  equity  by  the  said  C.  D.,  his  heirs  and  as- 
signs. 

^1.  Your  orator  further  represents,  that  on,  etc.,  the  said  B.  F.  exhibited 
his  original  hill  of  complaint  in  this  honorable  court,  against  the  said 
CD.,  as  defendant  thereto,  thereby  stating  the  matters  and  things 
hereinbefore  stated,  and  praying  that  an  account  might  be  taken  in 
that  behalf,  by  or  under  the  direction  of  the  court,  of  what  was  due  to 
him  for  principal  and  interest  on  the  said  note  and  mortgage,  and  that 
the  said  C.  D.  might  be  decreed  to  pay  to  him,  the  said  E.  F.,  whatever 
sum  should  appear  to  be  due  to  him,  together  with  the  costs  of  that 
suit,  by  a  short  day  to  be  fixed  by  the  court;  or  that  in  default  of  such 
payment  the  said  mortgaged  property  might  be  sold,  as  the  court 
should  direct,  to  satisfy  such  debt  and  costs;  that  in  case  of  such 
sale,  and  of  a  failure  to  redeem  therefrom  according  to  law,  the  said 
C.  D.,  and  all  persons  claiming  through  or  under  him,  after  the  com- 
mencement of  that  proceeding,  might  be  forever  barred  and  fore- 
closed of  all  equity  of  redemption,  of  the  said  mortgaged  property; 
and  that  he,  the  said  E.  F.,  might  have  such  other  and  further  relief 
In  the  premises,  as  equity  may  require,  and  to  the  court  might  seem 
meet. 

4.  And  your  orator  further  represents,  that  the  said  C.  D.  being  duly 
summoned,  aiipeared  and  put  in  his  answer  to  the  said  bill,  to  which 
the  said  E.  F.,  replied,  and  that  the  said  cause  being  at  issue,  witnesses 
were  examined  on  both  sides  and  the  proofs  closed;  as  by  such  bill, 
answer,  replication  and  proceedings  now  remaining  as  of  record  in  this 
honorable  court,  reference  being  thereto  had,  will  more  fully  appear. 

5.  And  your  orator  further  represents,  that  before  any  further  proceed- 
ings were  had  in  the  said  cause,  and  on  or  about,  etc.,  the  said  E.  F. 

was  adjudged  a  bankrupt,  by  the  district  court  for  the district  of 

,  and  all  the  property,  effects,  and  rights  of  property  of  the  said 

E.  F.  became  divested  out  of  him,  and  became  vested  in  your  orator 
as  the  general  assignee  in  bankruptcy,  appointed  as  such  by  the  said 
district  court;  as  by  the  said  proceedings  in  bankruptcy,  now  remain- 
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ing  as  of  record  in  the  said  district  court,  reference  being  tliereto  had, 
will  more  fully  appear. 

6.  And  your  orator  further  represents,  that  by  virtue  of  his  appoint- 
ment as  assignee  in  bankruptcy  of  the  said  E.  F.,  as  aforesaid,  your 
orator  has  become  entitled  to  the  said  principal  sum,  and  interest  so 
due  on  the  said  note  and  mortgage,  as  aforesaid. 

7.  And  your  orator  further  represents,  that  by  the  said  bankruptcy  of 
the  said  E.  F.,  the  said  suit  so  instituted  by  him  has  become  defective, 
but  that  your  orator,  as  assignee  as  aforesaid,  is  entitled  to  have  the 
benefit  of  such  suit  and  the  proceedings  therein,  and  to  prosecute  the 
same  against  the  said  C.  D.,  from  the  period  when  it  so  became  de- 
fective as  aforesaid,  and  that  for  that  purpose  this  his  bill  ought  to  be 
taken  as  supplemental  to  the  said  bill  of  the  said  E.  F. 

8.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  and  to  the  end  that  the  said  C.  D., 
who  is  made  party  defendant  to  this  bill,  may  be  required  to  make  full 
and  perfect  answer  to  the  same,  hut  not  under  oath,  the  ansicer  under 
oath  being  hereby  waived;  and  that  it  may  be  declared  that  your  ora- 
tor, as  such  assignee  as  aforesaid,  is  entitled  to  have  the  benefit  of 
the  said  original  suit,  and  the  proceedings  therein;  and  that  your 
orator  may  be  at  liberty  to  prosecute  tlie  same  against  the  defendant 
from  the  period  when  the  said  original  suit  so  became  defective  by 
the  bankruptcy  of  the  said  E.  P.,  as  aforesaid;  and  that  for  that  pur- 
pose this  bill  may  be  taken  as  supplemental  to  the  said  bill  of  the 
said  E.  F. ;  and  that  your  orator  may  have  the  same  relief  against  the 
defendant  as  the  said  E.  F.  might  have  had  if  he  had  not  become  bank- 
rupt, and  that  your  orator  may  have  such  other  and  further  relief 
in  the  premises  as  equity  may  require,  and  to  your  honors  shall  seem 
meet. 

May  it  please  your  honors,  etc.     (Pray  pruvcss  as  in  No.  I'll.) 

Proceedings  upon. — The  proceedings  upon  a  bill  of  this 
description  are  the  same  as  those  upon  original  bills  in 
general.^" 


SECTION  IT. 
RILLS  TO  CARRY  DECREES   INTO  EXECUTION. 

Nature  of. — 8ometiiuos,  from  the  neglect  of  parties,  or 
Sdiiic  dthci'  cansc,  it  bocomos  irni>ossil)lo  to  carry  a  decree 

iiilii  cxccut inn  without  thr  further  (Iccrccs  of  tlic  i^oiirt. 
This  iiapjxMis,  generally',  in  cases  wiicrc  piirtics,  h;i\ing 
ncgloctrd  to  ])r()('('('(I  upon  the  decree,  their  rights  under 
it    lieconie   so   enilmrrassed    liy    a    \'ariety    of   sulisecpieut 

i"2  Barl).  Ch.  Pr.  SG;  3  Dan.  Ch.   I'r.  192. 
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events,  tliat  it  is  necessary  to  have  the  decree  of  the 
court  to  s'>tth>  and  ascertain  them."  iSoinetimes,  such  a 
l)ill  is  exhibited  by  a  person  wlio  was  not  a  inirty,  or  who 
does  not  chum  under  any  party  to  tlie  original  decree, 
hut  wlio  claims  in  a  similar  interest,  or  who  is  unable  to 
(ilitain  the  determination  of  his  own  ris'hts,  till  the  decree 
In  carried  into  execution.  Oi-,  it  may  be  brought  by  or 
against  any  person,  ciainiing  as  assignee  of  a  party  to  tlie 
decree. '- 

The  court  in  these  cases,  in  general,  only  enforces,  but 
does  not  vary  the  decree.  But  upon  circumstances  it  has 
sometimes  reconsidered  the  original  directions,  and  va- 
ried them  in  case  of  mistake.^^  And,  under  peculiar  cir- 
cumstances, it  has  even  refused  to  enforce  the  decree;*^ 
though,  in  other  cases,  the  courts  seem  to  have  considered 
that  the  law  of  the  decree  ought  not  to  be  examined  on  a 
bill  to  carry  it  into  execution. ^^ 

It  is  the  rule  in  this  State  that  where  an  original  bill  is 
tiled  asking  for  a  decree  to  carrj^  a  former  decree  into 
execution,  the  court  may  look  into  the  original  case  and 
see  if  the  former  decree  is  equitable  and  just,  and  if  it  is 
not,  may  refuse  to  enter  a  decree  to  enforce  and  carry  it 
out.'* 

It  is  to  be  observed,  that  although  the  original  decree 
may  sometimes  be  controverted,  upon  a  bill  to  carry  it 
into  execution,  it  is  only  the  defendant  in  the  new  suit 
who  can  call  it  in  question.  The  complaiant  never  can.^'^ 
The  complainant  must,  if  not  satisfied  with  the  decree, 
iini)each  it,  either  by  a  bill  of  review,  or  some  proceeding 
of  tliat  kind.i« 


"  Hinde's  Pr.  68:  3  Dan.  Ch.  Pr.  '^^  Attorney    General    v.    Day,    2 

\^2:  Mitf.  Eq.  PI.  ft.-,:  Barb.  Ch.  Pr.  Yes.  2.32;  Smythe  v.  Clay,  1  Bro.  P. 

><*>•  C.   4.53;    Story's  Eq.   PI.   5   430;    2 

■•^Stnrv's   Eq.   PI.    5    429;    Coon.  Barb.  Ch.  Pr.  87. 

Eq.  PI.  98,  99.  is  Wadhams  v.  Oay.  73  111.  415; 

''  Mitf.  Eq.  PI.  95;  Coop.  Eq.  PI.  Lancaster  v.  .Snoto.  184  III.  534. 

99;   Story's  Eq.  PI.  5  430.  ^t  Robinson  v.  Robinson.  2  Ves. 

'«/(*..•  Attorv.ey  General  v.  Day.  223. 

1   Ves.   218;    Johnson   v.   Nortliey.  is  2  Barb.  Ch.  Pr.  88;   Shepherd 

Prac.  In  Ch.  134.  v.  Titley.  2  Atk.  348. 
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A  bill  to  carry  a  decree  into  execution  is,  generally, 
partly  an  original  bill  and  partly  a  bill  in  the  nature  of  an 
original  bill,  altliougli  not  strictly  original;  and  some- 
times it  is  likewise  a  bill  of  review,  or  a  supj^lemental 
bill,  or  botli.^''  The  frame  of  the  bill  is  varied  accord- 
ingly.-" 

AVhen  the  rights  of  i)artios  have  ])ecome  emltan-assed 
by  long  delay  in  carrying  out  a  decree  so  that  ordinary 
])rocess  issued  upon  sucli  decree  will  not  avail,  a  new  bill 
to  carry  such  decree  into  execution  is  ])r()])er.-^ 

No.    I'll).     Bill  to   carry  decree  into  execution. 

To  the  Honorable  Judges  of  the Court  of  the  County  of in  the 

State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B..  of,  etc.,  respectfully  represents  unto  your  honors, 
that  on,  etc.,  your  orator  filed  his  bill  of  complaint  in  this  honorable 
court,  against  C.  D.,  stating,  etc.,  {Here  set  out  the  substance  of  the 
bill — say  a  bill  for  partition,)  and  praying,  etc.  (Here  insert  the  prayer 
of  that   hill.) 

2.  And  your  orator  further  represents,  that  a  summons  being  served 
upon  the  defendant,  C.  D.,  he  appeared  and  put  in  his  answer  thereto. 
to  which  a  replication  was  filed.  And  the  said  cause  being  at  issue 
the  same  came  on  to  be  heard  before  this  court  on,  etc.,  when  a  decree 
was  rendered  by  said  court  that,  etc.,  (Here  insert  the  substance  of 
the  decree,)  as  by  the  said  proceedings  and  decree  now  remaining  as 
of  record  in  this  honorable  court,  reference  being  thereunto  had,  will 
more  fully  appear. 

3.  And  your  orator  further  represents,  that  the  commission  awarded 
by  the  said  decree  never  issued,  on  account  of  the  said  E.  P.  going 
abroad,  and  being,  until  lately,  out  of  the  jurisdiction  of  this  court; 
but  the  said  B.  F.  having  now  returned,  and  the  inconvenience  men- 
tioned in  your  orator's  former  bill  still  existing,  your  orator  is  de- 
sirous of  having  the  said  decree  forthwith  carried  into  execution,  but 
from  the  great  length  of  time  which  has  elapsed,  and  the  refusal 
of  the  said  C.  D.  to  concur  therein,  your  orator  is  advised  the  same 
<an  not  be  done  without  the  assistance  of  this  honorable  court. 

4.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  and  to  the  end  that  the  said 
C.  D.,  who  is  made  a  party  defendant  to  this  bill,  may  be  required  to 


"'  Pendleton  v.  Fay,  3  Paige  Ch.  Sim.  &  Stu.  20C. 

R.  204.  -'  Ohcrcln  v.  WcUn.  MV.\  111.  1(11; 

■-•"  Mitf.   Kq.   PI.   97;    Story's  Eq.  Lancaster  v.  Know,  IS  I  111.  .5S4. 
PI.   §   432;    see  Polt   v.    Gallini,   1 
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make  full  aiid  perfect  answer  to  the  xdine.  but  not  under  oath,  the 
answer  under  oath  being  hereby  waived:  and  that  the  said  decree  may 
be  directed  to  be  forthwith  carried  specifically  into  execution;  and 
the  said  C.  D.  ordered  to  do  and  concur  in  all  necessary  acts  for  that 
purpose;  and  that  your  orator  may  have  such  other  and  further  relict 
in  the  premises  as  equity  may  reiiuire,  and  to  your  honors  shall  seem 
meet 
May  it  please  your  honors,  etc.    (Prayer  for  summons  as  in  No.  1^1.) 
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SECTION  I. 
NATURE  OF  A  BILL  OF  REVIVOR. 

A  bill  of  revivor  is  the  usual  uiode  ol'  reviving  and  con- 
tinuins;  the  proceedings,  whenever  there  is  an  abatement 
of  the  suit  before  its  final  consummation.  An  abatement 
in  the  sense  of  the  common  law  is  an  entire  overthrow  or 
destruction  of  the  suit,  so  that  it  is  quashed  and  ended. ^ 
But  in  the  sense  of  courts  of  equity,  an  abatement  signi- 
iies  only  a  present  suspension  of  all  proceedings  in  the 
suit,  from  the  want  of  proper  parties  cajtalile  of  proceed- 
ing tlici-ein.  At  llie  conunon  law,  a  snit,  wlien  abated,  is 
absohitely  dead;  while  in  (>(iuity  a  suit  when  abated  is 
in  a  state  of  suspcndcnl  aniiuatioii,  and  may  lie  revived. - 

Where  a  suit  abates  by  deaili  or  marriage,  the  iii'o])ei' 
means  of  i-estoring  vitality  to  the  cause  is  l)y  l)ill  of  revi- 
vor by  or  against  the  person  who  comes  in  in  tlie  same 
right  of  the  original  party.^ 

13  Black.  Com.  1G8;   Putnam  v.  ^  BouHe  v.   Minter,  2   Ala.   406; 

Putnam.  4  Pick.  139.  see   Payton  v.  McDowell,  3   Dana, 

:;  Story's  Eq.  PI.  S  328,  329,  349,  314;     HoMcn    v.    Mount,    2    .7.    J. 

354;   Bowie  v.  Minter,  2  Ala.  40G;  Marsh,  187. 
ruUoni  V.  Bntre,  2  Ala,  41.''). 

(21)0) 
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section  ii. 
when  proper. 

Before  decree. — Formerl.v  tlio  (Ic-illi  or  marriage  of  one 
of  tlic  orii;iiial  i)artios  to  tlio  suit  was  the  most  common 
if  not  till'  only  cause  of  abatement  in  u  suit  in  eqnity.  As 
the  interest  of  tlie  eomi)Iainant  usually  extended  to  the 
whole  suit,  therefore,  aecordins'  to  the  English  rule,  upon 
the  death  of  the  complainant,  or  the  uiarriaii;e  of  a  female 
complainant,  all  proceedings  became  abated.^  Upon  the 
death  of  a  defendant,  likewise,  all  proceedings  become 
abated  as  to  that  defendant.^  But  upon  the  marriage  of 
a  female  defendant  the  proceedings  did  not  abate,  al- 
though her  husband  ought  to  be  named  in  the  subsequent 
proceedings." 

The  general  rule  in  relation  to  the  abatement  of  suits  in 
equity,  upon  the  death  of  parties  or  the  marriage  of  a 
feme  .'<i)lc,  complainant  or  defendant,  before  a  final  de- 
cree, no  longer  prevails  in  Illinois  and  many  other  States. 
For  it  is  provided  by  statute  that  representatives  of  de- 
ceased parties,  and  the  husband,  in  case  of  the  marriage 
of  a  feme  sole,  may  be  made  parties  by  a  suggestion  of  the 
death  or  marriage,  as  the  case  may  be,  upon  the  records 
of  the  court,  when  the  cause  will  proceed  as  in  other 
cases.'  A  bill  of  revivor  before  a  final  decree  would 
seem  now  to  be  seldom  necessary. 

A  bill  of  revivor  against  a  posthumous  child,  not  a 
party  to  a  suit,  can  not  be  filed  so  as  to  divest  his  title 
nu»r  pro  tiinc.^ 

For  a  full  investigation  of  the  nature,  purpose  and 
scope  of  a  bill  of  revivor,  the  attention  of  the  student  is 
directed  to  the  works  on  chancery  pleading  referred  to  in 
the  note  below.^ 

<MUf.  Eq.  PI.  57;  Story's  Eq.  PI.  '  Rev.  Stat,    (1913)   2;    1  .1.  &  A. 

I  3.54;   Coop.   Eq.   PI.  6;    Kichnl  v.  An.   Stat.   311-1.1. 

Kooiffelt.  3  .Johns.  Ch.  60.  ^^  McCotmel  v.  ^mith.  23  HI.  611. 

»  Story's  Eq.  PI.  S  3.i4;  Coop.  Eq.  "  Story's  Eq.  PI.  «  354-387:  Mitf. 

PI.    63:    Thompson    v.    Dudley.    3  Eq.  PI.  by  .Jeremy,  98:  2  Barb.  Cli. 

Edw.  Ch.  137.  Pr.  .^nS:   Barton's  Suit  in  Eq.  129- 

"Mltf.  PI.  r,fi:   Story's  K(\.   PI.   S  132:     Hunter's    Suit    in    Eq.    126; 

354.  Welford's  Eq.  PI.  207-216. 
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After  decree. — Tlio  general  rule  is  strict,  that  1)efore 
doc'i-eo  the  defendant  can  not  revive;  but  tliis  rule  does 
not  hold  after  a  decree,  because  tlien  the  rights  of  the 
parties  are  fixed,  and  the  conii)lainant  and  defendant  are 
equally  entitled  to  the  benefit  of  it.'"  After  a  decree  to 
account,  either  party  may  revive.' ' 

It  was  laid  down  as  a  rule  liy  Lord  Hardwicke,  that  a 
defendant  can  revive  only  in  one  instance,  and  that  is 
after  a  decree  to  account,  for  in  that  case  both  parties  are 
actors.'-  But  the  principle  has  been,  by  subsequent  de- 
cisions, extended  to  every  case  in  which  the  defendant  can 
derive  a  benefit  from  the  further  proceedings.'^ 

The  complainant  has  a  right  to  revive  in  the  first  in- 
stance, and  the  defendant  can  not  revive  except  upon  de- 
fault of  the  complainant  to  do  so.'^  But  in  a  case  where 
both  parties  have  a  right  to  insist  that  the  suit  shall  be 
revived,  if  the  complainant  does  not  revive  it  within  a 
reasonable  time,  the  defendant  may  do  so."* 

If  an  abatement  occurs  by  the  death  of  a  defendant,  tlie 
suit  may  be  revived  at  the  instance  of  Ms  representa- 
tives,'® provided  they  have  an  interest.''' 

"Where  the  object  of  the  revivor  is  not  to  continue  the 
suit,  l)ut  merely  to  put  an  end  to  an  injunction,  and  to  be 
allowed  to  proceed  at  law,  a  bill  of  revivor  by  the  defend- 
ant will  be  liable  to  demurrer.'*  The  defendant  must 
])r()ceed  to  get  rid  of  tlie  injunction  by  moving  that  the 
complainant,  or  his  representatives,  revive  the  suit  in  a 
reasona.l)le  time,  or  thai  flie  iiijuiidion  bo  dissolved.'" 
If  some  of  the  complainants  entitled  to  file  a  bill  of  re- 
in Lord  Red.  79;  nogers  v.  Pater-  Ch.  R.  S6. 
son,  4  PaiKP  Ch.  R.  409;   Anon..  ?,  ^^  LcnO'tt  v.  Duhoia,  2  Paige  Ch. 

Atl<.     '".9];     ^oiiiUnrd    v.     nia.i.     9       211. 
Faige  Ch.  R.  :'.9:i.  ""•  Willinm.t  v.  Cookr.  10  Ves?.  401, 

"Story's  Eq.    PI.    5   372;    Coop.      40r>. 
Eq.  PI.  68;  Mitf.  Eq.  PI.  79.  "  Finc/i   v.   Lord   Wincliclnea.   1 

1=  Story's  Eq.  PI.  §  372.  Eq.  Ca.  Ab.  2;  Andersoti  v.  White, 

i-i  Id.;  WiUiajtis  v.  Cookr,  10  Voa.      10  Paige  Cli.  R.  575. 
R.  406.  '"  IJoiwood  V.  Schmedcs.  12  Ves. 

1'  Horivood  V.  Silimcden,  12  Ves.      .'ill. 
".11;   .Anderson  v.   While.  10   Paige  "' T,rf;itrlt  v.  Dubois,  2  Paige  Ch. 

rii.    U.   ."iT.'.;    /''//   V.   /■:Uiol.    llci|iU.       R.    211. 
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vivor,  refuse  to  join  in  it,  tliey  may  be  made  parties  de- 
tVndants.-" 

Two  parties  claiuiing  si'paratoly  the  same  estate,  can 
not  jointly  revive  a  bill  in  relation  to  it.*^ 


SECTION   III. 
AGAINST  WHOM  TO  BE  PILED. 

Before  decree. — If  the  abatement  has  been  caused  by 
tlio  death  or  marriage  of  a  solo  complainant,  and  the  suit 
is  to  he  continued  by  tlie  representatives  of  the  original 
complainant,  or  l)y  the  husband  and  wife,  all  the  defend- 
ants to  the  original  bill  must  be  parties  to  it.^^  And  so 
they  must,  if  the  abatement  has  been  caused  by  the  death 
or  marriage  of  one  of  several  complainants,  and  the  suit 
is  continued  by  the  surviving  comi)lainants,  and  the  rep- 
resentatives of  the  deceased  complainant,  or  by  husband 
and  wife,  in  conjunction  with  the  other  complainants.  If 
tiiG  suit  is  continued  either  by  the  surviving  complainants 
alone,  or  by  the  representatives  of  the  deceased  complain- 
ant, the  representatives  of  the  deceased  complainant  in 
the  one  case,  or  the  surviving  complainants  in  the  other, 
must  be  made  defendants  to  the  bill  of  revivor,  in  con- 
junction with  the  original  defendants.-^  Thus  if  one  of 
several  tenants  in  common,  complainants,  dies,  and  a  bill 
of  a  revivor  is  filed  by  his  representatives,  the  survivor, 
if  not  a  co-complainant,  must  be  a  defendant.^* 

Where  the  abatement  is  caused  by  the  death  of  one  of 
several  defendants,  and  the  s;iit  is  revived  by  the  com- 
plainant in  the  original  suit,  it  is  only  necessary,  in  a 
simple  bill  of  revivor,  to  bring  the  representatives  of  the 
deceased  before  the  court,  without  making  the  surviving 
defendants  parties.^^ 

"Welf.  Eq.  PI.  210;   2  Barb.  Ch.  ^^  Auxtury  v.  Fincham,,  1  Vern. 

Pr.  42;  Story's  Eq.  PI,  §  24.5,  246.  308. 

*'  Burrovs    v.    Taylor,    Wright,  =«  Fallows  v.  Williamson.  11  Ves. 

600.  306. 

"  2  Barb.  Ch.  Pr.  44;  3  Dan.  210;  23  Farmers'  Loan  and  Trust  Co. 

see  AuTbury  v.  Fincham,  1  Vern.  v.  Seymour,  9  Paige  Ch.  R.  538;  3 

-08.  Dan.  211;  2  Barb.  Ch.  Pr.  44. 
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These  suggestions  would  seem  unnecessary,  since  the 
statute  has  changed  the  English  rule,  and  provides  that 
an  abatement,  as  we  have  seen,  does  not  occur  upon  the 
death  or  marriage  of  parties.^" 

Where  filed  after  decree. — Where  a  bill  of  revivor  is 
filed  after  decree,  all  persons  interested  in  carrj'ing  the 
decree  into  effect  must  be  made  parties  to  the  bill  of  re- 
vivor. The  bill,  however,  will  not  be  liable  to  demurrer 
for  want  of  a  party  who  was  not  before  the  court  at  the 
time  of  the  abatement,  although  the  suit  may  have  been 
imperfect  for  want  of  such  party;  for  it  is  not  the  office, 
of  a  liill  of  revivor  to  correct  such  imperfection.^'' 

Upon  a  bill  for  an  account  and  distribution  of  an  estate, 
if  one  of  the  distributees  dies  pending  the  suit,  it  must  be 
revived  against  his  personal  representatives,  and  not 
against  his  next  of  kin.-* 

SECTION    IV. 
FRAME  OF  BILL. 

Must  pursue  original  bill. — Tlie  bill  must  imrsue  the 
original  bill;  it  must  state  who  were  the  complainants 
and  defendants  to  it,  the  proce(>dings  thereon,  the  abate- 
ment, the  prayer  or  its  object,  and  show  the  title  of  the 
com])lainant  to  revive.-*  It  is  also  necessary  to  state  so 
much  new  matter,  and  no  more,  as  is  requisite  to  show 
how  the  com])lainant  becomes  entitled  to  revive,  and  to 
charge  that  the  cause  ought  to  be  revived,  and  stand  in 
the  same  condition  with  respect  to  the  jmrties  to  the  origi- 
nal bill,  as  it  was  at  t\\c  time  when  the  abatement  oc- 
curred; and  il  must  piay  that  thi'  suit  may  be  rcx'ived  ac- 
cordingly.-''" 

The  4i)th  of  the  English  orders,  |in.ninlgatc(l  in  1S41. 
provides  lliat  "It  shall  not   be  necessary,  in  any  hill  of 

■-'6  Rev.  Stat.   (1913)   2;   1  .T.  &  A.  17. 

Ann.  Stat.  311.  -■"  2  Barb.  Cli.  Pr.  46;  Story's  Eq. 

■^T  Metcalfe  v.   Mctcaljc.   1    Kpeii.  ri.  S  '120.  63(;-fi47:  Mltf.  Eq.  PI.  76; 

74;  2  Harl).  Cli.  Pr.  4.^:  Hum nlirri/s  I'rac.  ReK.  91:  Coop.  Eq.  PI.  7n. 

V.  Hollis.  .Jacob,  7;!.  ■■■"  Story's  E(i.  PI.  S  ;i74. 

^xJnikhi>i  V.  Frryrr.  4  Paige  Cli 


Bill  of  Revivor.  295 

i-ovivor,  or  supplemental  bill,  to  set  forth  any  of  the  state- 
ments in  the  original  suit,  unless  the  special  circum- 
stanees  of  the  ease  may  require  it."-'*  P)Ut  this  rule  does 
not  (lisjiense  with  the  necessity  of  stating  so  much  of  the 
pleadings  in  the  original  suit  as  is  sufficient  to  show  the 
title  of  the  complainant,  as  against  tlie  defendant,  to  re- 
vive the  suit.^- 

No.    I.'i7.     Bill   of   ri'vivor   hrforr   decree. 

To  the  Honorable  Judges  of  the Court  ot  the  County  of  ,  in 

the  State  of  lUinois, 

In  Clianoery  sitting: 

1.  Your  orator,  E.  F..  of,  etc.,  respectfully  represcuts  unto  your  honors. 
that  on,  etc.,  one  A.  B.,  late  of,  etc.,  but  now  deceased,  exhibited  his 
bill  of  complaint,  in  this  honorable  court,  against  C.  D.,  of,  etc.,  a3 
defendant  thereto,  stating  as  therein  stated,  and  praying  that,  etc. 
{Here  insert  the  suhstante  of  the  prayer  of  the  oriyinnl  bill.)  That 
process  was  duly  issued  against  the  said  C.  D.,  who  appeared  and  put 
In  his  answer  to  the  said  bill,  to  which  the  said  A.  13.  put  in  his  repli- 
cation; and  afterward,  depositions  in  sraid  cause  were  taken  by  both 
parties.  That  afterward  the  said  cause  was  referred  to  the  master 
in  chancery  ot  this  court,  to  report  thereupon,  and  that  some  proceed- 
ings have  been  laid  before  the  said  master,  but  no  general  report  lias 
yet  been  made  in  said  cause;  and  that  the  said  A-  B.,  on  or  about  the 

day  of  ,  A.  D.  19 — ,   departed  this   life   intestate:    that  your 

orator  has  been  duly  apppointed  his  administrator,  and  has  thereby 
become  his  legal  representative;  that  the  said  suit  and  proceedings 
having  become  abated  by  the  death  of  the  said  A.  B.,  and  your  orator 
is.  as  he  is  advised,  entitled,  as  the  preeonal  representative  of  the  said 
A.  B.,  to  have  the  said  suit  and  proceedings  revived  against  the  said 
C.  D.,  and  to  have  the  said  cause  in  the  same  state  and  condition 
as  the  same  was  previously  to  the  death  of  the  said  C.  D. 

2.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  and  to  the  end  that  the  said 
C.  D.,  who  is  made  party  defendant  to  this  bill,  may  be  required  to 
make  full  and  direct  answer  to  the  same,  hut  not  under  oath,  the  an- 
swer under  oath  being  hereby  tvaired ;  that  the  said  suit  may  stand 
revived,  and  be  in  the  same  state  and  condition  as  the  same  was  at 
the  time  of  the  death  of  the  said  A.  B.;  and  that  your  orator  may  have 
such  other  and  further  relief  in  the  premises  as  equity  may  require, 
and  to  your  honors  shall  seem  meet: 

3.  May  it  please  your  honors  to  grant  the  writ  of  summons  in  chan- 
cery, directed  to  the  sheriff  of  the  said  county  of  ,  commanding 

him  that  he  summon  the  defendant  C.  D.  to  appear  before  the  said 
court,  on  the  first  day  of  the  next  term  thereof,  to  be  held  at  the 

«>  Story's  Eq.  PI.  §  374.  '=  Oriffith    v.    Ricketts,    3    Hare, 

476. 
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court  house  in  in  the  county  of  — —  aforesaid;    then  and  thero 

to  answer  this  bill,  etc. 

No.  H8.     Bill  of  revivor  after  decree — against  the  surviving  executor 
of  one  of  the  defendants  since  deceased. 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B..  of,  etc.,  respectfully  represents  unto  your  honors, 
that  on,  etc.,  your  orator  exhibited  his  bill  of  complaint,  in  this  honor- 
able court,  against  C.  D.  and  E.  D.,  his  wife,  of,  etc.,  as  defendants 
thereto,  stating  as  therein  stated,  and  praying  that,  etc.  (Here  insert 
the  substance  of  the  prayer  of  the  original  bill.)  That  process  was 
duly  served  upon  the  said  C.  D.  and  E.  D.,  his  wife;  and  that  the\- 
appeared  and  put  in  their  answers  to  said  bill;  to  which  your  orator 
put  in  his  replication;  and  afterward,  on,  etc.,  the  said  cause  came  on 
to  be  heard  before  this  honorable  court,  when  it  was  ordered,  ad- 
judged and  decreed,  as  follows:     (Here  set  out  the  decree.) 

2.  Your  orator  further  represents  that  before  any  further  or  other 
proceedings  were  had  in  said  cause,  on,  etc.,  the  said  C.  D.,  departed 
this  life,  having  first  duly  made  and  published  his  last  will  and 
testament  in  writing,  dated,  on,  etc.,  and  thereby  appointed  his  said 
wife,  E.  D.,  and  the  defendant,  E.  P.,  executrix  and  executor  thereof, 
who  duly  proved  the  said  will  in  the  proper  court,  and  took  upon 
themselves  the  burden  of  the  execution  thereof;  and  the  said  E.  D., 
has  since  also  departed  this  life,  leaving  the  said  defendant,  E.  F.,  her 
surviving,  and  who  is  now  the  sole  personal  representative  of  the  said 

C.  D.,  deceased,  and  as  such  entitled   to  the  principal  sum   of 

dollars,  and  interest  due  from  the  said  G.  H.  to  the  said  C.  D.,  and 
secured  by  way  of  mortgage  upon  his.  the  said  G.  H.'s,  share  of  the 
said  estate  and  premises  in  the  pleadings  mentioned;  and  the  said 
suit  and  proceedings  having  become  abated  by  the  death  of  the  said 
C.  D.,  your  orator  is  advised  that  he  is  entitled  to  have  the  same  re- 
vived against  the  said  E.  F.  as  his  surviving  executor. 

3.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  and  to  the  end  that  the  said 
E.  P.,  who  is  made  party  defendant  to  this  bill,  may  be  required  to 
make  full  and  direct  answer  to  the  same,  but  not  under  oath,  the 
answer  under  oath  being  hereby  rvaivcd;  that  the  said  suit  and  pro- 
ceedings may  stand  and  be  revived  against  the  said  K.  F.,  and  be  In 
the  same  state  and  condition  as  the  same  wore  in  at  the  time  of  the 
abatement  thereof;  and  that  your  orator  may  have  the  benefit  there- 
of; and  that  your  orator  nuiy  have  such  other  and  further  relief  in 
the  premises  as  equity  may  require  and  to  your  honors  shall  seem 
meet. 

May  it  please  your  honors,  etc.     (Pray  process  as  in  the  last  form.) 
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section  v. 
defenses  to. 

If  the  defendant  desires  to  resist  the  objects  of  a  bill 
of  revivor,  he  may  demur,  plead  or  answer,  as  the  nature 
(if  the  ease  may  require. 

Demurrer. — If  the  bill  does  not  show  a  sufficient  ground 
for  reviving  the  suit,^*  or  any  part  of  it,^*  either  by  or 
.sgainst  the  person  by  or  against  whom  it  is  instituted,  the 
ilefendant  may,  by  demurrer,  show  cause  against  the  re- 
vival.^'■' 

A  demurrer  will  lie  to  a  bill  of  revivor,  either  for 
:want  of  i)rivity''*'  or  for  want  of  interest,^^  or  for  some 
imperfection  in  the  frame  in  the  bill.^^ 

Plea. — Where  a  bill  of  revivor  is  brought  without  a 
sufficient  cause  to  revive,  and  this  fact  is  not  apparent  on 
the  face  of  the  bill,  the  defendant  may  plead  the  matter 
necessary  to  show  that  the  complainant  is  not  entitled  to 
revive  the  suit  against  him.^^  Or  if  the  complainant  is 
not  entitled  to  revive  the  suit  at  all,  though  a  title  is 
stated  in  the  bill,  so  that  the  defendant  cannot  demur, 
the  objection  to  the  complainant's  title  may  be  taken  by 
way  of  plea.^"  So  if  a  person  entitled  to  revive  a  suit 
does  not  proceed  in  duo  time,  he  may  be  barred  by  the 
statute  of  limitations ;  which  may  be  pleaded  to  a  bill  of 
revivor  afterward  tiled.'*'  Yet  where  the  bill  of  revivor 
is  after  a  decree  to  account,  it  is  not  within  or  barred  by 
the  statute  of  limitations.*-  If  a  suit  abates  before  de- 
cree, the  statute  of  limitations  is  a  good  plea  to  revivor.*' 

»iBarris  v.  Pollard,  3  P.  Wms.  Dick.  133;   Metcalfe  v.  Metcalfe,  1 

348.  Keen,    74;     Pendleton    v.    Fay,    3 

"  1  Eq.  Ca.  Abr.  3,  4.  Paige  Ch.  204. 

>^  Vniversit}/  Col.  v.  Foxcroft,  2  ''o  Mitf.  Eq.  PI.  289;  2  Barb.  Ch. 

Chan.  R.  244;   yanny  v.  Totty.  11  Pr.  53. 

Price,  117;  2  Barb.  Ch.  Pr.  50.  "Zd.;  76. 

»«2  Barb.  Ch.  Pr.  39,  40.  51;  Sto-  "  Mitf.  Eq.  PI.  290;  2  Barb.  Ch. 

ry's  Eq.  PI.   §   617-625;   Coop.   Eq.  Pr.  53. 

PI.  64,  76,  210,  211.  « Hollingshead's     Case.      1      P. 

"Id.:  lb.;  Horwood  v.    Schme-  Wms.  473;  Litton' s  Case.  Cary,  8; 

de».  12  Ves.  311;  3  Dan.  218.  Hovenden  v.  Lord  Annesley.  2  Sch. 

"76.;   Fallowes   v.    WUliamson,  &  Lef.  607. 

11   Ves.   306;    Gould   v.   Barnes,   1  "  Welf.  Eq.  PI.  218;  see  Barry  v. 
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A  defendant  to  a  bill  of  revivor  can  not  support,  as  a 
defense,  a  plea  which  has  been  pleaded  by  the  original  de- 
fendant and  overruled.^* 

The  want  of  parties  may  be  pleaded  to  a  Ijill  of  re- 
vivor.*^ 

Answer. — It  seems  to  have  been  thought  that  a  defend- 
ant could  only  object  to  a  revivor  by  way  of  plea  or  de- 
murrer,'"^ and  there  may  be  great  convenience  in  thus 
making  the  objection ;  for  if  the  defendant  objects  by  an- 
swer, it  will  not  prevent  the  order  to  revive,*"  and  the 
point  can  only  be  determined  by  bringing  the  cause  regu- 
larly to  a  hearing;  whereas  if  the  objection  is  taken  by 
plea  or  demurrcn',  it  may,  in  general,  be  immediately  de- 
termined in  a  summary  way.*^ 

But  although,  where  an  answer  is  called  for,  the  de- 
fendant may  by  it  ol)ject  to  the  revivor,  yet  if  it  be  a 
mere  bill  of  revivor,  in  which  the  question  between  the 
parties  is  sim]ily  as  to  the  right  to  revive,  an  answer, 
unless  required  by  the  bill,  is  unnecessary.*" 

Where  an  answer  is  required,  it  must  be  confined  to 
such  matters  as  are  called  for  by  the  bill,  or  which  would 
be  material  to  the  defense,  with  reference  to  the  order 
made  upon  it.  Upon  this  ground  it  lias  been  held  Ihat 
where  a  defendant  to  a  bill  of  revivor  inserted  in  his  nr.- 
swer  a  variety  of  matters  which,  if  stated  in  answer  to 
the  original  bill,  niiglit  have  been  a  good  defense  to  that 
bill,  but  w;is  not  relevant  to  the  (picstion  of  revivor,  the 
answer  was  to  that  extent  imixMtinent.'"  And  so,  wheic 
the  answer  sot  out  a  detailed  account  of  the  proceedings 
which  luul  lakeii  place  in  the  suit,  for  the  purpose  of 
objecting  to  them  as  irregidar  and  oy)prcssive,  and  it 
was  insisted   that  some  of  the   orders  which   had   been 

Jenkins,    \    Mylne    &    Craifc.    IIS:  348. 

Murray  v.  E.  I.  Co..  5  Barn.  &  Aid,  n  Barb.  Ch.  Pr.  50,  54;  Noiniy  v. 

204;  Story's  Bq.  PI.  «  410.  Totl)/.  11  Price,  117;  Dai/  v.  Pnlter. 

■14  Sanumda  v.  Furtado,  3  Bro.  C.  0  Paige  Ch.  R.  645. 

C.  70;   2  Barb.  Ch.  Pr.  53.  <•<  Mitf.  Kn.   PI.  2S9;   2  Rarb.  Ch. 

*'•  Fallowc.g     V.     Williamson.     11  Pr.  ,'i4. 

Ves.   306;    Beames  on   Pleas,  294;  '"  :!  Dan,  320;  2  Rarb.  Ch.  Pr.  54. 

Coop.  Et|.  PI.  303.  6"  Xanny  v.  Totty,  11  Price  117. 

■tn  Harris  v.  PoUnrd.  3  P,  Wms, 
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nia<lo  in  the  eauso  ought  to  be  set  aside,  and  that  money 
whicli  liad  l)een  paid  out  of  court  under  them  should  be 
brouiilit  Itack,  it  was  held,  ui)ou  exceptions  to  the  master's 
report  upon  a  reference  for  impertinence,  that  such  state- 
ments in  tlie  answer  were  impertinent."^^ 

An  answer  to  a  Inll  of  revivor  is  liable  to  exceptions  for 
impertinence  and  insutKciency,  the  same  as  an  answer  to 
an  original  l)ill.  But  exceptions  must  I)e  taken  before  the 
complainant  proceeds  to  revive  the  suit,  or  they  will  he. 
considered  as  waived.^^ 

The  defendant  may,  by  his  answer,  consent  that  the 
suit  be  revived.  In  that  case  the  complainant  may  enter 
an  order  of  course  for  the  revival  of  the  suit.'"'^ 

Tlie  answer  of  a  defendant  to  a  bill  of  revivor  can  not 
dispute  the  merits  of  the  decree.'^ 


SECTION  VI. 
REPLICATION. 

If  the  answer  to  the  bill  of  revivor  does  not  admit  the 
complainant's  title  to  revive,  or  states  any  circumstances 
which  the  complainant  is  desirous  of  controverting,  it 
must,  if  the  al)atement  has  occurred  after  decree,  or 
after  issue  joined  in  the  original  suit,  be  replied  to ;  after 
which,  the  proi-eedings  upon  it  will  be  the  same  as  u))on 
an  original  bill.^'' 

If  the  bill  of  revivor  is  filed  before  the  decree,  or  before 
issue  joined  in  the  original  cause,  a  separate  replication 
will  be  necessary.^® 


SECTION   VII. 
ORDER  TO  REVIVE. 

If  the  defendant  fails  to  appear  and  answer,  the  bill 
may  be  taken  as  confessed,  when  an  order  of  course  may 

s>  Wagstaff  v.  Bryan.  1   Rues.  &          «»  Arnold  v.  Styles.  2  Blatkt.  39L 

My.  28.  55  2  Barb.  Ch.  Pr.  55. 

"  2  Barb.  Ch.  Pr.  .^4,  55.  56  Colton   v.   Earl  of  Carlisle,   5 

»=  Seaton  on  DeTees,  384.  Mad.  427. 
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'be  entered  that  the  suit  stand  revived.'''"    So  if  the  defend- 
ant, by  his  answer,  consents  to  a  revival  of  the  suit.'^* 

yo.   IJ/O.     Order  for  revivor. 
(Caption  and  title  of  cause  as  in  No.  1.30.) 

.  This  cause  coming  on  to  be  heard  this  day,  and  it  appearing  to  the 
court  that  on,  etc.,  the  complainant  exhibited  his  bill  in  this  court, 
against  C.  D.  and  E.  D.,  his  wife,  to  be  relieved  touching  the  severa 
matters  therein  contained;  that  the  said  C.  D.  and  E.  D.  appeared 
and  put  in  their  answers  to  said  bill,  to  which  the  complainant  filed  a 
replication;  and  that  afterward,  on,  etc.,  the  said  cause  came  on  to  be 
heard  in  this  court,  when  it  was  ordered,  adjudged  and  decreed,  that, 
etc.,  {Here  set  out  the  decree)  that  before  any  further  proceedings 
were  had  in  said  cause,  the  said  C.  D.  departed  this  life,  having  first 
duly  made  his  will,  and  thereof  appointed  the  said  E.  D.,  his  wife,  and 
the  said  E.  P.,  executrix  and  executor,  who  duly  proved  the  same;  and 
that  the  said  E.  D.  has  since  also  departed  this  life,  leaving  the  de- 
fendant, E.  F.,  her  surviving,  as  the  sole  personal  representative  of 
the  said  C.  D..  deceased;  and  that  the  said  suit  and  proceeding  abated 
by  the  death  of  the  said  C.  D.;  that  the  complainant  has  exhibited  his 
bill  of  revivor  in  this  court  against  the  defendant,  E.  P.;  and  the 
defendant  having  been  duly  served  with  the  process  of  summons  of 
this  court,  more  than  ten  days  prior  to  the  present  term,  and  having 
failed  to  appear  and  put  in  his  answer,  it  Is  ordered  that  the  said 
suit  and  proceedings  do  stand  revived  against  the  said  E.  P.,  and  be 
In  the  same  state  and  condition  they  were  in  at  the  time  of  the  death 
of  the  said  C.  D. 


SECTION  Yin. 
HEARING. 

The  necessity  for  bringing  a  bill  of  revivor  to  a  hear- 
ing depends  upon  whether  the  object  of  such  bill  lias  Ix'cn 
accoiiiplislied  by  the  order  to  revive.  If  it  merely  prays 
that  the  suit  may  be  revived,  a  hearing  will  be  unneces- 
sary, unless  an  answer  has  been  inil  in  denying  llie  coui- 
)>lainant's  right  to  revive,  as  the  object  will  be  completely 
olTected  by  the  order  to  revive;  and  if  under  such  circum- 
stances the  revivor  suit  is  brought  on  for  hearing,  the 
com]ilaiiiant  will  have  to  ])ay  the  costs.  This  will  ai>|)ly 
(Mpially  to  cases  in  which  the  bill  of  revivor  is  filed  by  the 
com])lainant,  or  those  who  represent  him,  or  after  decree 

n- Seaton  on  Decrees,  384.  <>«/(/.;  2  Barb.  Ch.  Pr.  50. 
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by  a  defendant,  or  tliose  who  represent  him.  The  mere 
ord(>r  to  revive  will,  in  such  case,  be  effectual  against 
both  complainant  and  co-defendants.'''" 

In  the  case  of  an  answer  contesting  the  right  to  revive, 
the  cause  must  jirocecd  ujion  the  bill  of  revivor,  in  the 
same  manner  as  upon  other  bills,  and  the  matters  of  fact 
must  be  ascertained,  and  those  of  law  determined  as  usual. 
When  il  is  ripe  for  hearing,  it  is  brought  on  in  the  usual 
mode,  notwithstanding  an  order  to  revive  has  been  ob- 
tained; upon  which  the  complainant  must  establish  his 
right  to  revive,  or  he  will  fail  in  the  suit.  If  the  decision 
of  the  court  is  in  favor  of  the  bill,  the  order  pronounced 
will  be  that  the  original  suit  stands  revived,  and  be  car- 
ried on  and  prosecuted  between  the  parties  to  the  revived 
suit,  in  like  manner  as  between  the  parties  to  the  original 
suit."" 

Whenever  the  bill  contains  supplemental  matter,  as 
well  as  matter  of  revivor,  a  hearing  must  be  had ;  and  in 
such  case,  the  bill  of  revivor  must  be  set  down  for  hear- 
ing as  well  against  the  party  to  the  revivor  as  against  the 
party  to  the  supplemental  matter.^^ 

^\^lere  the  decree  in  the  original  suit  contains  a  specific 
ilirection,  as  that  the  defendant  shall  pay  a  certain  sum 
of  money,  that  direction  can  not  be  carried  into  execution 
by  tlie  mere  order  to  revive ;  l)ut  a  decree  must  be  made 
in  tlie  revived  suit  for  that  purpose.*- 

If  the  bill  of  revivor  is  filed  before  the  decree,  it  may, 
if  the  original  cause  has  not  been  heard,  be  heard  together 
with  it :  but  if  the  original  cause  has  already  been  set 
down,  it  must  be  heard  separately;  and  in  respect  to  all 
fees  and  charges,  it  is  considered  as  a  separate  cause 
rtntil  the  decree.*^ 

If  there  has  been  a  decree  in  the  original  cause,  the  bill 

"»3  Dan.  221:   Piuen  v.  Lunn.  5  oi  2  Barb.  Ch.  Pr.  .^6,  57;   Mitf. 

Rubs.  3;  Day  v.  Potter.  9  Paige  Ch.  Eq.  PI.  76. 

R.  645;    2   Barb.   Ch.   Pr.   56.  i'^  Harries  v.  Johnson,  3  Younge 

«»  1   Hoft.   Pr.    riSli ;    Day   v.   Pot-  &  CoU.  5SS. 

ter.  9  Paige  Ch.  R.  645;  Seaton  on  oa  1  Smith's  Pr.  523;  2  Barb.  Ch. 

Decrees.  385;   2  Barb.  Ch.  Pr.  56;  Pr.  57. 
Story's  Eq.  PI.  §  374. 
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of  revivor  must,  if  necessary  to  be  heard,  be  heard  sepa- 
rately; or  it  may  be  directed  to  come  on  for  liearing  with 
the  cause  for  further  directions.** 


SECTION  IX. 
EFFECT  OF  REVIVOR. 

A  l)ill  of  revivor  merely  substantiates  the  suit  and 
brings  before  the  court  the  parties  necessary  to  see  to  the 
execution  of  tlie  decree,  and  to  be  the  object  of  its  opera- 
tion; rather  than  to  litigate  the  claims  made  by  the  sev- 
eral parties  in  the  original  pleadings,  except  so  far  as 
they  remain  undecided.''"' 

Wliere  the  abatement  of  the  suit  is  total,  an  order  to 
revive  places  the  suit  and  all  the  proceedings  in  it,  in  pre- 
cisely the  same  plight,  state  and  condition  that  the  same 
were  in  at  the  time  when  the  abatement  took  place.®*  And 
the  new  complainant  may  take  the  same  proceedings  in 
the  cause  that  the  original  complainant  might  have  taken. 
Thus,  the  complainant  in  a  revival  suit  may  amend  the 
original  suit  in  the  same  manner  that  the  oi'iginal  com- 
]»lainant  might  have  done,  and  may  have  an  attachment 
against  the  defendant  for  not  answering  the  amended 
bill."'  So,  also,  the  new  complainant  may  prosecute  proc- 
ess of  contempt  against  the  defendant  taking  it  up  where 
it  left  ol¥  at  the  abatement,  and  if  a  process  has  been  is- 
sued before  the  abatement,  it  will  be  revived  by  the  order 
to  revive  the  suit."* 

But  the  case  is  otherwise  where  the  abatement  is  occa- 
sioned by  the  death  of  the  defendant.  In  such  case,  the 
j)rocess  being  personal,  can  not  be  revived.  In  general, 
however,  where  an  abatement  is  occasioned  by  the  death 
of  the  defendant,  the  order  to  revive  against  his  repre- 
sentalices  will  place  the  suit  as  fully  in  tlie  same  position, 

'M  .3  I)Hn.  R.  223;  2  Barb.  Cli.  Pr.  «-  MItf.    Eq.   PI.    78;    Phillips  v. 

r>l.  Darbr.  1  nick.  98. 

"'■■  2  Barb.  Ch.  Pr.  .">7;  Story's  Eq.  88  2  Barb.   Ch.   Pr.   58;   Hyde  v. 

PI.  6  37.');  Coop.  Eq.  PI.  71.  Forster,  1  Dick.  R.  134. 

uo  Oregson  v.  Oswald,  I  Cox,  343. 
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witli  rcjjard  to  such  representatives,  as  ean  be  done  witli 
reference  to  the  change  of  tlie  individual  before  the 
court.®* 

AVhere  there  is  a  cross-bill,  a  revivor  of  the  ori,s;inal 
suit  will  not  have  the  effect  to  revive  the  cross-suit;  but 
there  must  be  a  revivor  in  each  cause.''^ 

60  3  Dan.  R.  227;  2  Barb.  Ch.  Pr.  '«  Welf.  Eq.  PI.  220. 

58. 


CHAPTER  XIX. 


BILLS  IN  THE  NATURE  OF  BILLS  OF  REVIVOR. 

Section  1.  Nature  and  Uses. 

2.  Parties  to. 

3.  Frame  of  Bill. 

4.  Defenses  to,   and   Proceedings   Upon. 


SECTION  I. 
NATURE  AND  USES. 

A  liill  of  revivor  projjerly  so  called  lies  only  in  cases 
where  a  death  or  marriage  intervenes.  In  each  of  these 
cases  there  is  no  other  fact  to  be  ascertained  than 
whether  the  new  party  brought  before  the  court  has  the 
character  imputed  to  liim.  If  he  has,  the  revivor  is  of 
course.^  But  there  are  many  cases  in  which  there  are 
other  facts  which  may  be  brought  into  litigation,  besides 
the  more  question  of  the  character  of  the  new  party ;  and 
to  sncli  cases,  therefore,  the  simple  bill  of  revivor  does 
nn(  Iccliiiically  apply.  Under  such  cii-cuinstances  an  orig- 
inal bill,  in  the  nature  of  a  bill  of  revivor,  is  the  appropri- 
ate process  to  bring  those  facts  before  the  court,  and  to 
put  the  original  proceedings  again  in  motion,  and  to  en- 
able the  new  party  to  have  the  benefit  of  the  former  pro- 
ceedings.^ 

Thus  if  the  death  of  a  party,  whose  interest  is  not  de- 
termined by  his  death,  is  attended  with  such  a  transmis- 
sion of  his  interests  that  the  title  to  it,  as  well  as  the  per- 
son entitled,  may  be  litigated  in  the  court  of  chancer^', 
as  in  the  case  of  a  devise  of  a  real  estate,  the  suit  is  not 
permitted  to  be  continued  by  a  bill  of  re\TVor.    An  origi- 

1  Coop.   Eq.   PI.   G4 ;    Story's  Eq.  =  2  Barb.  Ch.  Pr.  SO-81 ;    Story's 

PI.  «  377.  Eq.  PI.  §  377;  Mltf.  Eq.  PI.  97. 
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nal  bill,  upon  which  the  title  may  be  contested,  must  be 
tiled.  And  this  bill  will  have  so  far  the  effect  of  a  bill  of 
revivor,  that  if  the  title  of  I  he  representative  substituted 
by  the  act  of  the  deceased  party  is  established,  the  same 
benefit  may  be  had  of  the  proceedings  upon  the  former 
bill,  as  if  the  suit  had  been  continued  by  the  revivor.'' 

Where  all  tlie  parties  to  a  suit  have  died  subsequent  to 
the  striking  of  tlie  cause  from  the  docket,  the  i)roper  prac- 
tice to  bring  the  case  again  before  the  court,  is  by  a  bill 
in  the  nature  of  a  bill  of  revivor,  by  the  heirs  atlaw  of 
one  party  against  the  heirs  at  law  of  the  other  party.^ 

The  distinction  between  bills  of  revivor,  and  bills  in 
the  nature  of  bills  of  revivor,  seems  to  be,  that  the  former, 
in  case  of  death,  are  founded  upon  mere  privity  of  blood 
or  representiition  by  operation  of  law;  the  latter  upon 
privity  of  estate  or  tith;  by  the  act  of  the  party.^  In  the 
former  case  nothing  can  be  in  contest,  except  whether 
the  party  be  tlie  heir  or  personal  representative;  in  tlie 
latter,  the  nature  and  operation  of  the  whole  act,  by 
which  the  privity  of  estate  or  title  is  created,  is  open  to 
controversy.^  Thus,  for  example  the  heir  may  be  made 
a  party  by  a  bill  of  revivor,  for  his  title  is  by  mere  opera- 
tion of  law.  But  the  devisee  or  purchaser  of  the  com- 
plainant's interest,  must  come  in  by  a  bill  in  the  nature 
of  a  bill  of  revivor;  for  he  comes  in  as  a  purchaser  under 
the  testator  in  privity  of  estate  or  title,  which  may  be 
disputed.'' 

The  bill  is  said  to  be  original,  merely  on  account  of  the 
want  of  that  privity  of  title  between  the  party  to  the 
former  bill  and  the  party  to  the  latter  bill,  although 
claiming  the  same  interest  which  would  have  pei-mitted 
the  continuance  of  the  suit  by  a  bill  of  revivor.*    There- 

»  Story's  Eq.  Pd.  5  378;  Mitf.  Eq.  PI.  5  379:  f;iack  v.  Walcotf.  3  Ma- 

Pl  71.  97:  Douglas  v.  Shprman.  2  son's  R.  508. 

Paige  Ch.  R.  358.  r  Coop.  Eq.  PI.  63,  69,  77;   Dorip- 

*'Welch    V.    LouU.    31    lU.    446;  'cr.s  v.  .S/i'-rman.  2  Paige  Ch.  R.  358: 

Tihbs  V.  Allen.  29  111.  535;  3  Dan.  Story's  Eq.  PI.  §  379-   2  Barb    Ch 

Ch.  Pr.  1718.  Pr.  go. 

'Wyatt,  Pr.  Reg.  9il;  Stor.v's  Eq.  «  Mitf.    Eq.    PI.    97,    98;    Story's 

^'-  '  379.  Eq.  PI.  §  380. 

«2  Barb.  Ch.  Pr.  81;  Story'B  Eq. 
20 
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fore  when  the  validity  of  tlio  alleged  transmission  of  in- 
terest is  established,  the  party  to  the  new  bill  will  be 
equally  bound  by,  or  have  advantage  of,  the  proceedings 
on  the  original  bill,  as  if  there  had  been  such  a  privity 
between  him  and  the  party  to  the  original  1)ill,  claiming 
the  same  interest."  And  the  suit  is  considered  as  pending 
from  the  filing  of  the  original  bill,  so  as  to  save  the  stat- 
ute of  limitations,  to  have  the  advantage  of  compelling  the 
defendant  to  answer,  before  an  answer  can  be  com- 
pelled to  a  cross-bill,  and  to  have  every  other  advantage, 
which  would  have  attended  the  institution  by  the  original 
))ill,  if  it  could  have  been  continued  by  a  bill  of  revivor 
merely.^" 

SECTION  11. 
PARTIES   TO. 

Where  a  bill  in  the  nature  of  a  bill  of  revivor  is  filed 
by  any  one  who  was  not  a  party  to  the  original  suit,  either 
as  the  representative  of  a  deceased  party  or  otherwise, 
all  of  the  other  parties  to  such  original  suit,  who  have 
any  interest  in  the  further  proceedings  therein,  should 
be  made  parties  to  such  bill,  either  as  complainants  or  de- 
fendants." 

A  hill  of  Ibis  iiatnic  can  not  be  brought  except  by  some 
])erson  who  claims  in  ])rivity  with  the  complainant  in  the 
original  bill.^- 

SECTION   III. 
FRAME  OF  BILL. 

An  original  bill  in  the  nature  of  a  hill  of  revivor,  shonld, 
in  general,  state  the  sanio  facts  as  in  a  bill  of  re\-iv(ir.  Tt 
should  state  the  original   bill,  the   proceedings  upon   it, 

"Story's  Ec|.  PI.  5  3S0;  Mitf.  Eq.  '-^Oldham    v.    Khoral.    Coop.    Se- 

Pl.  97.  lect  Cas.  27;  Rylnnrlx  v.  Lntovthr. 

t"Id.;  Merryurathcr  v.  MrUich.  2     Bligli,    .^S.'i;     Tonkin    v.     f.rtli- 

13  Yes.  161,  163.  bridge,  Coop.  R.  43;  2  Barb.  Ch.  Pr. 

II  I,oan  £  T.   Co.   v.  Srymour,  5  82. 
Paige  Ch.  R.  538. 
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the  almfcnienl,  and  tlic  inniiner  in  wliicli  tlic  interest  ol' 
the  i)arty  deceased  has  been  traiismiited.  It  must  also 
charii'e  the  validity  of  the  transmission,  and  state  the 
rights  wliieh  have  accrued,  by  it.^'  The  bill  should  also 
pray  that  the  suit  maybe  revived,  and  that  the  conqilain- 
ant  have  the  benefit  of  the  former  proceedings  therein.'' 

\o.   t'lO.     Bill  in  the  nature  of  a  Mil  of  revivor. 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  in 

the  State  oi  . 

In  Chancery  sitting: 

1.  Your  orator,  A.  B..  of,  etc.,  respectfully  represents  unto  your  honors, 
that  on,  etc.,  one  E.  F.,  of,  etc.,  filed  his  bill  of  complaint  in  this  hon- 
orable court,  against  C.  D.,  of,  etc.,  thereby  stating,  etc.  (Here  set 
forth  thr  material  parts  of  the  bill,  supposing  it  to  be  a  bill  for  specific 
performance.)  and  praying,  etc.,  (Here  set  out  the  substance  of  the 
prayer),  that  the  said  C.  D,,  being  served  with  process,  appeared  and 
put  in  his  answer  to  the  said  bill,  and  E.  P.,  the  complainant  therein, 
replied  thereto,  and  that  the  said  cause  being  at  issue,  witnesses  were 
examined  on  both  sides,  and  the  proofs  closed;  as  by  the  said  bill,  an- 
swer, replication  and  proceedings  now  remaining  as  of  record  in  this 
court,  reference  being  thereto  had,  will  more  fully  appear. 

2.  And  your  orator  further  represents,  that  before  any  further  pro- 
ceedings were  had  in  the  said  suit,  and  on,  etc.,  he,  the  said  E.  F., 
departed  this  life,  leaving  D.  F.,  the  other  defendant  hereinafter 
named,  his  son  and  only  heir,  him  surviving,  and  having  previously 
made  and  iiublished  his  last  will  and  testament  in  writing,  bearing 
date  on,  etc..  and  e.xecuted  and  attested  so  as  to  pass  real  estate,  and 
having  thereby  given  and  devised  the  said  real  estate  so  contracted  to 
be  purchased  by  him  as  aforesaid,  to  your  orator,  his  heirs  and  assigns, 
and  having  appointed  your  orator  sole  executor  thereof,  as  in  and  by 
said  bill,  when  produced,  will  more  fully  appear. 

3.  And  your  orator  further  represents  that  the  said  will  was  on,  etc., 

duly  proved   by  your  orator,  before  the  court,  of  the  county  of 

,  whereby  your  orator  became  the  legal  personal  representative  of 

the  said  E.  F.,  as  by  the  letters  testamentary  issued  by  said court, 

ready  to  be  produced  in  court,  will  more  fully  appear. 

4.  Your  orator  further  represents,  that  by  virtue  of  the  devise  so  made 
to  your  orator  as  aforesaid,  he  is  entitled  to  stand  in  the  place  of  the 
said  E.  F.,  with  respect  to  the  said  contract  of.  etc.,  and  to  have  the 
same  specifically  performed,  and  to  have  the  said  premises  conveyed, 
by  the  said  C.  D..  to  your  orator,  upon  payment  of  the  said  sum  of 
dollars,  which  sura  your  orator  hereby  offers  to  pay. 

a.     And  your  orator  represents,  that  by  the  death  of  the  said  E.  F.,  the 

■s.Mitf.  Eq.  PI.  97;  Story's  Eq.  Eq.  Drafts,  348;  Bartons  Suit  in 
PI.  8  386.  Eq.  132. 

1*  2  Barb.  Ch.  Pr.  83;  Van  Heyth 
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said  suit  and  proceedings  beianie  abated,  but  tliat  your  orator  is,  as 
he  is  advised,  entitled  to  have  the  same  revived  against  the  said  C.  D.. 
and  to  have  the  same  relief  against  him,  as  the  said  E.  F.  would  be 
entitled  to  if  he  were  still  living. 

6.  And  your  orator  further  represents,  that  the  said  D.  F.  sometimes, 
though  without  any  ground,  questions  the  validity  of  the  said  devise  to 
your  orator,  and  is,  therefore,  as  your  orator  is  advised,  a  necessary 
part  to  this  suit. 

7.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises  except  in  a  court  of  equity;  and  to  the  end  that  the  said  C.  D. 
and  D.  F.,  who  are  made  parties  defendant  to  this  bill,  may  be  required 
to  make  full  and  direct  answer  to  the  same,  but  not  on  oath,  the  aiisicer 
under  oath  tiein/}  herehi)  waived:  and  that  the  defendants  may.  if  they 
can,  show  why  the  said  suit  and  pro<'eedings  should  not  be  revived, 
and  your  orator  have  the  relief  hereby  prayed ;  and  that  it  may  be  de- 
clared that  your  orator,  as  such  devisee  of  the  said  E.  F.  as  aforesaid, 
is  entitled  to  revive  the  said  suit  and  proceedings  so  become  abated 
as  aforesaid,  and  to  have  the  benefit  thereof;  and  that  the  said  suit 
and  proceedings  may  be  decreed  to  stand  and  be  revived  accordingly, 
and  to  be  in  the  same  plight  and  condition  as  they  were  in  at  the  time 
of  the  said  abatement;  and  that  your  orator  may  have  the  same  relief 
against  the  defendant,  C.  D.,  as  the  said  E.  F.  would  be  entitled  to  if 
he  were  still  living:  and,  if  necessary  for  that  purpose,  that  the  said 
will  of  the  said  E.  F.  may  be  established;  and  that  your  orator  may 
have  such  other  and  further  relief  in  the  premises  as  equity  may  re- 
quire and  to  your  honors  shall  seem  meet. 

8.  May  it  please  your  honors,  etc.  (Pray  Jor  summons  against  C.  D. 
and  D.  F.  as  in  No.  1)1.) 

SECTION  IV. 
DEFENSES  TO,  AND  PROCEEDINGS  UPON. 

Bills  ill  tlic  nature  of  l)ills  of  revivor  are  liable  to  tle- 
nmrrers,  pleas  or  answer,  on  the  same  groiuul  as  original 
bills  and  bills  of  revivor,  of  whose  nature  they  ])artake, 
and  the  ])raeti('(>  as  to  demnrring,  plejiding  to,  and  an- 
swering them  is  the  same  in  all  res])eets  as  the  iiractice 
upon  original  bills. ^^' 

And  in  ;i!l  other  respects  the  iJiactice  upon  bills  of  this 
nature  is  the  same  as  uihui  origitial  bills,  and  th(>y  must 
l)e  brought  on  for  hearing  in  the  same  mannei'  b<'fore 
any  })enelit  can  be  derived  from  them;  ;i  revivor  in  sueh 
cases  being  only  obt;iinc(l  by  <lcci-ec  and  not  by  an  order 
to  revive,  as  in  the  case  of  an  ordinary  bill  of  i-evivor.'" 

15  2  Rarb.  Cli.  I'r.  8:!;   ?.  Dan.  U.  m  :i  nan.  R,  2:50;  2  Barb.  Cli.  Pr. 

230.  S4. 
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BTLLR  OF  REVrVOR  AND  SUPPLEMENT. 

A  hill  of  revivor  and  supiilciiiciit  is  a  mere  compound 
of  a  su]iiili'm<'iital  bill  and  a  hill  of  revivor,  and  in  its 
separate  parts  it  must  he  framed  and  i)roc'eeded  upon  in 
the  same  manner.^'  It  not  only  continues  a  suit  which 
has  al)ated,  but  supplies  any  defects  in  the  original  bill 
arising  from  subseciuont  events.'**  And  whenever  a  com- 
idainant  has  a  right  to  revive  a  suit,  he  may  add  to  the 
hill  of  revivor  such  supjilemental  matter  as  is  proper  to 
he  added.*®  It  becomes  projjer  where  not  only  an  abate- 
ment has  taken  place  in  a  suit,  but  defects  are  to  be  sup- 
])lied,  or  new  events  are  to  be  stated,  which  have  arisen 
since  the  commencement  of  the  suit.  Thus,  if  a  suit  be- 
comes abated,  and  by  any  act  besides  the  event  by  which 
the  abatenumt  hai:)pens,  the  rights  of  tbe  parties  are  af- 
fected, as  by  a  settlement  or  a  devise,  under  certain  cir- 
cumstances, although  a  bill  of  revivor  may  continue  the 
suit,  so  as  to  enable  the  parties  to  prosecute  it;  yet  to 
bring  befoi'e  the  court  the  whole  matter  necessary  for  its 
consideration,  the  parties  must,  by  supplemental  bill, 
added  to  and  made  part  of  the  bill  of  revivor,  show  the 
settlement,  or  devise,  or  other  act  by  which  their  rights 
are  ati'ected.  And  in  the  same  manner,  if  any  other 
events  which  occasion  an  abatement  is  accompanied  or 
followed  by  any  matter  necessary  to  be  stated  to  the 
court,  either  to  show  the  rights  of  the  parties,  or  to  ob- 
tain the  full  benefit  of  tlie  suit,  lieyond  what  is  merely 
necessary  to  show,  by  or  against  whom  the  cause  is  to  be 

'■story's  Eq.  PI.  387;   Mitf.  Eq.  Paige  Ch.  R.  204. 
PI.  80.  ^0  Pcndelton  v.  Fay,  3  Paige  Ch. 

^oWestcott  V.   Cudahy.  5  Johns.  R.  204;  2  Barb.  Ch.  Pr.  88. 
Ch.   R   342;    Pendleton   v.   Fay.   3 
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revived,  that  matter  must  be  set  forth  l)y  way  of  supple- 
mental bill  added  to  the  bill  of  revivor.-'^ 

Practice  upon. — The  bills  of  revivor  and  supplement  are 
each  liable  to  the  same  descrii^tion  of  defense  to  whieh 
the  bills,  if  separate,  would  be  subject, ^^  and  are  to  be 
framed  and  proceeded  upon  in  the  same  manner  as  bills 
of  revivor  and  supplemental  bills.--  If  matters  contained 
in  the  bill  of  I'evivor  and  supplement  are  irrelevant  or  im- 
proper, the  defendant  may  avail  himself  of  the  objection, 
either  by  a  plea,  or  by  demurrer,  or  bj'  exceptions  for 
impertinence.^*  But  the  insertion  of  supplemental  matter 
in  a  bill  of  this  nature  will  not  authorize  the  defendant  to 
demur  to  the  whole  bill.  He  should  demur  to  the  su2Jple- 
mental  matter  only.^* 

No.  151.     Bill  of  revivor  and  supplement. 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  in 

the  State  of  . 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  your  honors, 
that  on,  etc.,  your  orator  exhibited  his  original  bill  of  complaint  In  this 
honorable  court  against  C.  D.,  of,  etc.,  thereby,  etc.  (Here  set  forth  so 
much  of  the  hill  and  prayer  as  may  be  necessary ;)  and  the  said  C.  D., 
being  duly  served  with  process,  appeared  and  put  in  bis  answer  to  said 
bill,  and  your  orator  having  replied  thereto,  witnesses  were  examined 
in  said  cause,  on  l)oth  sides;  as  by  the  said  pleadings  and  other  pro- 
ceedings in  the  said  cause,  now  remaining  as  of  record  in  this  hon- 
orable court,  reference  thereunto  being  had,  will  more  fully  appear. 

2.  And  your  orator  further  represents,  that  before  any  further  proceed- 
ings were  had  in  the  said  cause,  and  on,  etc.,  the  said  C.  D.  departed  this 
life,  without  issue,  leaving  E.  F.,  of,  etc.,  a  defendant  hereinafter 
named,  his  heir  at  law;  and  the  said  suit  and  the  proceedings  therein 
having  become  abated  by  the  death  of  the  said  C.  D.,  your  orator,  as  he 
is  advised,  is  entitled  to  have  the  same  revived  against  the  said  K.  F., 
as  the  heir  of  the  said  C.  D.,  and  restored  to  the  same  condition  in 
whirh  they  were  at  the  time  of  his  death. 

o.  And  your  orator,  by  way  of  supplement,  further  represents  that  the. 
said  C.  D.,  in  his  lifetime,  duly  made  and  published  his  last  will  and 

="  Story's    Kq.    PI,    5    :?S7;    Cooj).  ^^  Pendleton  v.  Fail.  H  I'aige  Ch. 

En.  PI.  r,4.  R.  201. 

=  '.3   Dan.   Ch.    Pr.   2;i2;    2   Baib.  '^^  Randolph      v.      THekcrson.     !> 

Ch.  Pr.  89.  Paige  Ch.  R.  517;  2  Barb.  Ch.  Pr. 

-'=Welf.   Eq.   PI.   222;    Coop.    Eq.  89. 
PI.  84. 
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testament  in  writing,  in  siu  li  manner  as  is  by  law  required  for  passing 
real  estate,  bearing  date,  etc.,  and  thereby  devised  all  his  real  estate 
to  G.  H.  and  L.  M.  and  their  heirs  forever;  as  in  and  by  the  said  last 
will  and  testament,  reference  thereto  being  liad,  will  more  fully  appear. 
4.  And  your  orator  fnrther  represents,  that  the  said  C.  D.  departed 
this  life  at  the  time  above  specified,  without  having  altered  or  revol<ed 
his  said  will;  and  that  the  said  G.  H.  and  L.  M.,  respectively  claim 
to  be  interested  in  the  said  premises  by  virtue  of  the  said  will;  and 
therefore  your  orator  is,  as  he  Is  advised,  entitled  to  the  benefit  of  the 
said  suit  against  them,  as  being,  or  claiming  to  be  so  interested,  and 
to  the  like  relief  as  he  would  have  been  entitled  to  against  the  said  C. 

D.  if  he  were  still  living;  and  the  said  K.  F.,  as  such  heir  at  law  as 
aforesaid,  at  times  disputes  the  validity  of  the  said  will. 

.1.     Forasmuch,  therefore,  as  your  orator  is   without  remedy  in  the 
liremises,  except  in  a  court  of  equity;    and  to  the  end  that  the  said 

E.  P.,  G.  F.  and  L.  M.,  who  are  made  parties  defendants  to  this  bill, 
may  be  required  to  make  full  and  direct  answer  to  the  same,  but  not 
under  oath,  the  ansicer  under  oath  being  hereby  waived;  and  that  the 
said  suit  and  proceedings  so  abated  as  aforesaid,  may  stand  revived 
against  the  said  E.  F.  as  heir  at  law  as  aforesaid,  and  be  in  the  same 
plight  and  condition  in  which  they  were  at  the  time  of  the  death  of  the 
said  C.  D.,  or  that  the  said  E.  F.  may  show  good  cause  to  the  contrary; 
and  that  your  orator  may  have  the  benefit  of  the  said  suit  and  the 
proceedings  therein  against  the  said  E.  F.,  G.  H.  and  L.  M.,  who  claim 
to  be  respectively  interested  as  aforesaid,  and  such  relief  as,  if  the  said 
C.  D.  were  still  living,  he  would  be  entitled  to  against  him;  and  that 
your  orator  may  have  such  other  and  further  relief  in  the  premises 
as  equity  may  require  and  to  your  honors  shall  seem  meet. 

May  it  please  your  honors,  etc.,  {Praying  process  as  in  No.  I'll.) 
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SECTION  I. 

NATURE  OF,  AND  WHEN  PROPER. 

A  bill  of  review  is  in  the  nature  of  a  writ  of  error;  and 
its  object  is  to  procure  an  examination  and  modilication 
or  reversal  of  a  decree  rendered  upon  a  former  bill.^ 

For  practical  purposes  bills  of  review  or  bills  in  the 
nature  of  bills  of  I'oview  are  divided  into  three  classes, 
which  are :  bills  for  error  appearing  on  the  face  of  the 
record;  bills  for  newly  discovered  evidence,  and  bills  for 
fraud  impeaching  the  original  transaction.^ 

Where  it  lies. — A  bill  of  review  lies  for  error  a])i)arent 
on  the  record,  or  for  material  evidence  not  known  in  time 
for  use  at  the  former  trial,  and  not  discoverable  liy  rea- 
sonable diligence  at  that  time,"'  and  a  bill  filed  after  a  final 
decree  in  the  original  suit  between  the  original  parties  or 
tlieir  privies  in  reiireseutation,  to  correct  errors  in  the 
proceedings  or  the  decree,   is   a   bill   of  review.'*     It  is 

'  Griggs  v.  Gear.  S  Gilm.  2;   see  "  Griggs  v.  Gear.  ?i  Gilni.  2;  Oar- 

McDaniel   v.    James.    23    lU.    408:  reft  v.  Moss.  22  III.  .'^63;  Oetzler  v. 

Horner  v.  Zimmerman.  4.5  III.  14:  i'^aroni.     IS     III.     .tII;     Egbert    v. 

Gardner  v.  Emerson.  40    111.   296:  Gerding.   116   111.   216:    Farwell  v. 

Sevier    v.    Magguire.    49    111.    6":  Tel.  Co..   161    111.   522. 

Allerton  v.   Hopkins,  160   111.   448.  *  Whiting  v.  Bank  of  U.   S.,  LS 

^  Harrigan    v.    County.    262    111.  Pet.  6. 
.-56. 
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jiropor  aftor  a  decree  is  enrolled.  A  supplemental  bill  in 
tlie  nature  of  a  bill  of  review  is  proper  before  tbe  enroll- 
ment;' and  a  decree  is  considered  as  enrolled  after  it  is 
signed  by  the  cliancellor  and  filed  by  the  clerk  of  the 
court.* 

A  bill  of  review  can  not  be  supported  for  matter  ex- 
isting at  the  time  of  the  decree  and  discovered  since, 
without  aflidavit  of  such  matter,  and  of  its  existence  at 
the  time  of  tlie  decree;'  nor  will  it  lie  upon  a  decree  rend- 
ered by  consent  of  the  i)arties,  unless  fraud  or  mistake  is 
shown ;"  nor  where  the  complainant  himself  has  dismissed 
the  bill  ;^  nor  where  the  original  decree  has  been  affirmed 
on  a  writ  of  error  or  appeal.^"  And  after  the  allowance 
of  an  appeal,  if  the  appellant  neglects  to  prosecute  it,  he 
will  be  i)recluded  from  filing  a  bill  of  review." 

Matters  before  known  as  susceptible  of  proof  can  not 
1)8  made  the  ground  of  a  bill  of  this  nature. i-  If  a  com- 
plainant goes  to  trial  unprepared,  it  is  no  ground  for  a 
bill  of  review;  he  shoidd  ask  for  a  continuance ;!•'  and  a 
bill  of  review  can  not  be  permitted  after  a  demurrer  has 
been  allowed  to  a  former  bill  of  review,  nor  after  an  ap- 
plication for  leave  to  file  a  bill  of  review  has  been  re- 
fused ;**  nor  can  a  bill  praying  for  a  review  of  a  decree 
clearly  erroneous,  from  the  fact  that  some  of  the  parties 
did  not  answer,  and  were  not  served  with  process,  be 

5  Wiser  v.  Blackley.  3  Johns.  Ch.  R.  376. 

R.  488;  Her  v.  Routh,  3  How.  Miss.  lo  strader  v.  Byrd,  7  Ham.  184, 

276;  see  also  Mead  v.  Arms,  3  Vt.  1st  part;   Breicer  v.  Bowman,  3  ,T. 

148;  Bank  v.  Loomis.  2  Sandf.  Ch.  J.    Marsh.   492;    1   Hen.   &   M.    13; 

R.  70;   Larson  v.  Moore,  1  Texas,  Harrigan   v.    County,   262   111.    36; 

22-  Hchaefer  v.  Wunderle,  154  III.  577. 

'  HoUinpsu-orth  v.   McDonald,  2  '^^  Gilchrist    v.    Buie,    1  Dev.    & 

Bar.  &  J.  230.  Bat.  Ch.  R.  346. 

■  HollinQsworth    v.   McDonald.   2  12  Southard  v.  Russell.   16  How. 

Bar.  &  J.  230.  U.  S.  571;   McDayiicl  v.  James.  23 

»  Flagler  v.   Crowe.  40  111.   414;  III.  407. 

Knobloch  V.  Mueller.  123  lU.  554;  ^^  Calmes    v.    Ament,    1    A.    K. 

Cox  V.  Lynn.  138  111.  195;  Karr  v.  Marsh.  459. 

Freeman.    166    HI.    299;    Watts   v.  ^*  Respass  v.  McClanahan,   Har- 

Rice.  192  111.  123.  din,  342. 

*  Jones  V.  Zvllicoffer,  1   Car.  L. 
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sustained  where  the  original  ])ill  did  not  contain  matter 
whicli  would  entitle  the  eomplainant  to  relief.^'^ 

It  will  not  be  granted  for  a  mistake  in  the  calculation 
of  costs ;  nor  for  erroneous  deductions  from  the  evidence 
in  the  cause  by  the  chancellor;  nor  for  the  discovery  of 
new  evidence  which  would  not  overturn  the  evidence  be- 
fore in  the  case;^*  nor  where  the  party  was  prevented 
from  proving  imjiortant  facts  by  the  wrong  advice  of  his 
counsel,  or  that  other  counsel  was  prevented  by  illness 
from  attending  the  trial  ;^"  or  that  the  attorney  employed 
by  the  complainant  neglected  the  case.^**  But  if  an  attor- 
ney enters  the  appearance  of  a  party  without  authority, 
relief  may  be  granted.^'' 

A  bill  of  review  is  a  creation  of  the  court  of  equity  and 
has  no  application  to  other  than  chancery  proceedings, 
and  the  proceeding  therefore  will  not  lie  in  a  proceeding 
to  contest  an  election  under  the  statute.^" 

For  error  of  law. — A  bill  of  review,  for  error  apparent 
u])on  tli(^  face  of  the  record,  must  be  for  an  error  in  law 
arising  out  of  the  facts  admitted  l)y  tlie  pleadings,  or  re- 
cited in  the  decree  itself,  as  settled,  declared  or  allowed  by 
the  court.  Tt  can  not  be  sustained  upon  the  ground  tliat 
the  court  has  decided  wrong  upon  a  question  of  fact,-' 
but  if  there  has  been  an  erroneous  application  of  the  facts 
found  by  a  decree,  the  court  may  review  or  reverse  the 
decree  by  a  bill  of  review.--  Tt  ought  not  to  be  granted 
to  an  interlocutory  decree;  but  if  there  be  error  therein, 
it  may  be  corrected  on  motion  or  petition.^''  Errors  of 
law,  against  which  relief  can  be  bad  by  bill  of  review, 

">  Todd    V.    Laiifihlin.    3    A.    K.  -'"  AUrrion    v.    Hopkins,    IGO    111. 

Marsh.    TiSf);     Todd    v.    Lackey.    1  448. 
Litt.  270.  -'1  Turner  v.  Bi-rrii.  ?.  Glim.  541; 

in  Vo »».(/(■    V.    Forqeil.    4    Heyw.  Erans  v.  Olcmcnt.  14  111.  20():  Onr- 

1S9.  rrtt  V.  Moss.  22  111.  363;  Fellers  v. 

^T  Franklin      v.      Wilkinson.      2  7i'oi»c)/,  S2  111.  1 14. 
Munf.  112.  --■Jaikson    v.    .larkson,    144     111. 

ixya/cs  V.  Monroe.  13   111.   212;  274;    Bnisrhkc  v.    Vcrcin.  145   III. 

Smith  V.  Powell.  5(1  111.  21 ;   Clark  433. 

V.  Ewing.  93  III.  572;   Schuefer  v.  i^  Hoig  v.  Thrap.  84  111.  302;  Ins. 

Wunderlc.  154  111.  577.  Co.  v.  Scammon,  35  111.  App.  582. 

"'  (Griggs  v.  (Irar.  :i  r.ilm.  2. 
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must  be  such  as  arise  ratlier  from  obvious  mistake  or  in- 
advertciioe,  appearing-  on  tlie  face  of  tlie  decree,  or  at 
least  of  record,  thaii  from  alleged  error  in  tlie  delil)erato 
Judgment  of  tlie  chancellor,  on  a  debatable  question  of 
law  or  equitable  right.-*  It  can  not  be  brought  upon  tlie 
grouud  that  the  former  decree  was  not  supi)orted  by  the 
evidence.-'-'  And  no  evidence  is  admissible  to  facts  estab- 
lished by  the  original  decree.^" 

The  error  must  appear  on  the  face  of  the  pleadings  and 
decree;  for  the  evidence  in  the  case  at  large  can  not  be 
looked  into  to  ascertain  whether  the  court  misunderstood 
the  facts. -^  That  is  the  proper  jn-ovince  of  the  court  u])on 
appeal.  But  taking  the  facts  to  be  as  they  are  stated  to 
he  on  the  face  of  the  decree,  it  must  be  shown  that  the 
court  lias  erred  in  point  of  law.^**  If,  therefore,  the  de- 
cree does  not  contain  a  statement  of  the  material  facts 
on  which  it  is  founded,  it  is  plain  that  there  can  be  no 
i-elief  by  a  bill  of  review,  but  only  by  an  appeal  or  writ 
(if  error  to  some  superior  tribunal.-"  It  is  on  this  account 
that  tiie  Kiigiish  decrees  are  usually  drawn  up  with  a 
■  special  statement  of,  or  reference  to,  the  material  grounds 
of  fact,  which  support  the  decree. 

In  the  courts  of  the  United  States  the  decrees  are  usu- 
ally general,  without  any  such  statement  of  facts.  In 
England,  the  decree  embodies  the  substance  of  the  bill, 
pleadings  and  answers.  In  the  courts  of  the  United 
States  the  decree  usually  contains  a  mere  reference  to  the 
antecedent  proceedings,  without  embodying  them.  But 
for  the  purpose  of  examining  all  errors  of  law,  tlie  bill, 
answers,  and  other  proceedings,  are,  in  our  practice,  as 
much  a  part  of  the  record  before  the  court,  as  the  decree 

'-'Callir  V.    mtields.   2    Stew.   &  =7  Story's  Kq.  PI.  5  40?.:  Elirrt  v. 

Port    417;     Ynuvfje    v.    Forgry.    4  Grrding.    116    111.    216;    Burgps    v. 

Heyw.  189.  Pope.  92  111.  255;   Bru.^rlike  v.  Vr- 

=5  Doiiplierlii  V.  Morgan.  6  Monr.  rein.  145  III.  4?.3. 

15.3;   ^Vhiting  v.  Bank.  13  Pet.  6.  =«  2  Barb.  Ch.  Pr.  61;  Story's  Eq. 

'".fohnson  v.  Donnrl.  15  IH.  97:  PI.  403-404. 

Turner    v.    Berry.    3    Gilm.    r)41:  "'Dexter   v.    Arnold.    5    Mason, 

F.ram  v.  Clement.  14  lU.  206:  Gar-  311;    Mellish   v.  Williams.  1  Vern. 

reft  V.  Moss.  22  III.  363;  .Jiidson  v.  166;    (rBrifv   v.   Connor.  2  Ball   & 

Stephens,  75  HI.  255.  Beat.  146,  154. 
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itself;  for  it  is  only  by  a  comparison  with  the  foraier, 
that  the  correctness  of  the  latter  can  be  sustained.'" 

And  it  is  said,  that  in  the  American  courts,  where  the 
English  practice  of  reciting  the  proceedings  in  the  decree 
does  not  prevail,  the  proceedings  themselves  are  the  sub- 
ject-matter of  revision  in  a  bill  of  review,  to  the  same 
extent,  and  in  the  same  manner,  as  if  they  were  stated 
on  the  face  of  the  decree,  in  confonnity  with  the  Englisli 
practice.'^ 

Upon  a  bill  of  review,  a  court  will  revise,  correct,  or 
reverse  its  own  decree,  for  an  erroneous  application  of 
the  law  to  the  facts  found,  whenever  a  court  of  appeals 
would  do  so  for  the  same  cause. '- 

A  cross-bill  in  a  creditor's  bill  proceeding  cannot  be 
sustained  as  a  bill  of  review  for  errors  apparent  on  the 
face  of  the  record  of  the  original  proceeding,  where  such 
record  has  already  been  reviewed  and  the  decree  affirmed 
by  an  appellate  tribunal.^* 

Newly  discovered  evidence. — A  ])ill  of  review  lies  for 
newly  discovered  evidence  material  to  the  issue,  if  such 
evidence  was  not  known  until  after  the  trial  of  the  cause.'* 
The  matter  of  newly  discovered  evidence  must  be  rele- 
vant, and  such  as  materially  affects  the  merits  of  the 
case ;  mere  accumulative  evidence  is  not  sufficient,'^  and 
the  new  matter  must  be  to  prove  what  was  before  in  issue, 
and  not  to  prove  a  title  not  before  in  issue ;  not  to  make 
a  now  case,  but  to  establish  the  old  one.'"    And  unless  dis- 

s"  story's  Eq.  PI.  S  407;   Drj-ter  sico,   201   III.   32(1, 
V   AnioW.  ."i  Mason,  311,  312;  IV'c&b  ^~'  Livingston  v.  Hubhs.  .">  .Tohns. 

V.  I'rll.  3  Paige  Ch.  R.  368.  Ch.  R.  124;   Story's  Eq.  PI.  §  413; 

:ii  Tomtiiison   v.   McKaip.   5   GiU.  Hall    v.     FuUerton,    69     III.     448; 

258.  Ahottz    V.    Durfrc,    122    III.     2Sfi; 

»' Evans    V.     Clemen/s.     14     111.  Ua/A-er    v.    Doufilas.    89    111.    42!); 

206;  Moore  t.  Bracken,  27  III.  23;  Klzas  v.  Elzas.  183  111.  132;  Leu-ix 

Brigps  v.  Gear,  3  Gilm.  2.  v.    Tipsico,   201    111.   320. 

3^  Hultberg  v.  Anderson,  252  111.  :'»  De.rter    v.    Arnold,    ii    Mason, 

607;     Schaefer    v.    Wundcrle,    IM  303;    Younge  v.  Keighlev,  16  Ves. 

111.    ,577.  248,    3.54;     Ifiiffacre    v.    Green.    4 

<  Story's  Eq.  PI.   §  413;    Dexlcr  lleyw.  .51;   Lore  v.  Blewett,  1  Dev. 

V.   Arnold.  5  Mason,  303;    Yates  v.  &    l!:it.   Ch.    108. 
Monroe.  13  111.  212;  Lewis  v.  Tip- 
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covered  after  the  decree  is  pronounced,  it  is  not  ground 
for  a  1)111  of  revicw.^^ 

The  newly  discovered  evidence  must  not  be  merely  of 
an  impeaching  character,  and  the  iiili  must  so  clearly  and 
with  sufficient  certainty  state  the  matters  found  in  the 
original  decree  that  are  to  be  ]nit  in  controversy  by  the 
proposed  new  evidence,  that  the  defendant  may  be  well 
and  fully  informed  as  to  the  character  of  the  issues  tend- 
ered.^* 

A  bill  of  review  will  not  be  allowed  for  alleged  newly 
discovered  evidence,  where  it  appears  that  the  evidence 
was,  or  might  have  been,  by  reasonable  diligence,  known 
at  the  hearing  of  the  original  bill  f^  nor  because  certain 
documentary  evidence,  intended  to  be  used  in  the  original 
cause,  was  lost  or  mislaid  by  the  complainant's  counsel, 
and  could  not  be  found  until  after  the  hearing.*" 

The  onlj'  distinction  between  a  petition  for  rehearing  in 
chancery  for  newly  discovered  evidence,  and  a  bill  of  re- 
view for  the  same  cause,  is  that  the  former  is  to  be  in- 
voked before  the  enrollment  of  the  decree  and  the  ad- 
journment of  the  term,  while  the  latter  is  available  after 
(locree  and  adjournment.*^ 

Tlie  allowing  of  a  bill  of  review  for  newly  discovered 
evidence  is  not  granted  as  a  matter  of  course,  but  rests 
in  the  sound  discretion  of  the  court.*^ 

.V  party  who  has  been  guilty  of  laches,  will  not  be  al- 
lowed to  file  a  bill  of  this  nature.*^ 

The  allegations  of  a  bill  of  review  for  newly  discovered 
evidence  and  the  testimon}-  proffered  with  the  bill  must 

"  Winston  v.  Johnson.  2   Munf.  Spciplit  v.  Adams.  1  Freeman  Ch. 

30.S:  UcCra<kin  v.  Finlny.  I  Bibb,  313. 

4.=;5:    Watts  V.   Rice.  192   III.   123;  *' Elzas   v.    Elzas,    183    111.    132; 

Lewis  V.   Tipsico.  201   111.   320.  Watts  v.  Rice.  192  111.  123. 

3"  Lewis  \.  Tipsico,  201  , in.  320;  "2    Dan.    Ch.    Pr.    633;    Story's 

Cheney    v.    Patton,    134    111.    422;  Eq.    PI.    417;    Griggs    v.    Gear,    3 

Primmer  v.   Patten.   32   111.   52S.  Ciilm.  2;   Getzler  v.  Harony,  18  111. 

'oRoyden   v.   Reed.    .=>.5    111.    4.58;  TAX;     Walker    v.    Douglas,    89    111. 

Humphrey  v.  Allen,   100   III.   511;  425;   Boyden  v.  Reed.  55  111.  458; 

.V/J7.  Co.  V.  Fence  Co..  119  111.  30;  Elzas  v.  Elzas,  183  111.  132. 

Watts  V.  Rice,  192  111.  123;   Leuis  ^' Rubber    Co.    v.    Goodyear.    9 

V.   Tipsico,   201    III.   320.  Wallace,  805. 

*", rones  V.  Pitcher,  6  Munf.  425; 
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l)e  considered  together  in  determining'  the  sufficiency  of 
the  coniphiinant's  showing  of  his  right  to  the  relief 
sought,  and  it  is  just  as  important  that  tlie  proffered  tes- 
timony be  specified  and  cover  the  allegations  of  the  bill, 
as  it  is  that  the  allegations  be  specific  and  state  the  errors 
committed  by  the  court  because  of  the  abseuce  of  such 
proffered  testimony.^ ^ 

It  must  state  facts  and  circumstances  from  wliicli  tlic 
court  can  see,  independently  of  the  mere  statement  of 
the  fact,  that  complainant  has  used  reasonable  diligence, 
and  that,  notwithstanding  such  diligence,  he  was  unable 
to  procure  the  evidence  in  time  to  use  it  at  the  original 
hearing  or  before  })ubHcation  of  the  decree.''^ 

It  must  be  accompanied  by  proper  testimony  applica- 
l)le  to  its  allegations,  so  that  the  court  can  see,  from  the 
allegations  and  the  testimony,  that  the  result  will  be  dif- 
ferent upon  another  trial.'"' 


SECTION  IL 
PARTIES  TO. 

As  a  general  rule  no  one  but  parties  to  the  suit,  or 
those  in  privity  with  them  have  the  right  to  maintiiin  a 
hill  of  review.'*" 

While  a  stranger  to  a  decree  cannot  file  a  bill  of  review 
to  (picstioii  such  decree,  if  the  decree  attempts  to  adjudi- 
cate his  rights,  then  he  is  so  affected  by  flic  decree  as  to 
))ennit  liim  to  file  a  bill  of  review,  even  though  he  is  not  a 
pai-ty.'"* 

A  ])erson  is  in-ejudiced  or  aggrieved  by  a  decree  in 
a  legal  sense,  when  a  legal  right  is  invaded  th(;reby  or  his 
jiecuniary  interest  is  affected."" 

.'Ml  parties  whose  interests  are  to  be  affected  by  the 
original  decree  are  necessary  parties  to  a  bill  of  review.'"' 

I>ut  no  persons,  except  the  jtarties  and  tlu  ir  jjrivies  in 

<•  hcurlx  V.   Tipsiro.  201  III.  '.'.^O.  i^  Ibid. 

*'-LewiH  V.  Tipsico.  201  111.  320.  ^"  lliid. 

4"  Lciri.v  V.   Tipxico.  201  111.  320.  '■"'I'linici    v.  limit.  "   Cilm.  .''i-ll. 

tT  aios    V.    I'lOplr,    2.'")!1  111.  ?.:!2. 
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representation,  suck  as  heirs,  executors  and  adniinisl  ra- 
ters, can  have  a  bill  of  review,  .strictly  so  called.''* 

All  parties  to  the  original  bill  should  be  made  parties.^^ 

A  defendant  may  file  a  bill  of  review.''^ 

A  bill  of  review  may  be  brought  liy  th(>  party  wlio  ol)- 
tained  the  original  decree  in  his  own  I'avor,  if  such  (k'cree 
was  injurious  to  him."'' 

But  a  party  can  not  file  a  liill  if  he  lias  no  interest  in  the 
question  intended  to  be  presented  t herein-,  and  when  he 
can  not  be  benefited  liy  the  reversal  oi-  modification  of 
the  former  decree."'^  And  even  persons  having  an  inter- 
est in  the  cause,  if  not  aggrieved  by  the  particular  eri'oi-s 
assigned  in  the  decree,  can  not  maintain  a  bill  of  review, 
liowever  injuriously  the  decree  may  affect  the  rights  of 
third  persons.^" 

By  Minors. — A  decree  rendered  against  a  minor  may 
be  attacked  In-  liim  by  an  original  bill  for  fraud  or  errors 
api)earing  on  the  face  of  the  decree,  and  tlie  bill  may  be 
filed  by  the  infant  during  his  minority  or  within  the  pe- 
riod for  prosecuting  a  writ  of  error  after  attaining  his 
majority;  and  this  right  extends  to  all  cases  where  the 
rights  of  innocent  third  parties  will  not  be  affected,  and 
is  not  limited  to  cases  involving  jurisdictional  ques- 
tions." 

Where  the  rights  of  innocent  third  parties  have  not  in- 
tervened and  the  subject-matter  of  the  original  decree 
against  a  minor  is  in  the  bands  of  persons  who  were  par- 
ties to  tlie  suit  or  in  privity  with  such  parties,  a  bill  may 
be  filed  by  such  minor  for  tlie  purpose  of  setting  aside 
such  decree  for  fraud  or  for  any  error  which  appears  on 
the  face  of  the  proceedings  for  which  such  decree  would 


history's   Rq.   PI.    S   409;    Good-  368;    Wilkinson    v.    Gaf/e.    40    III. 

rich   V.   Thompson.   8S   IH.   206.  App.  603. 

BiCoop.  Eq.  PI.  9.t;   2  Barb.  Ch.  '■'■•  Mitf.  Eq.  PI.  20;-;    Story's  Eq. 

Pr.  94;   Bank  v.  White.  8  Pet.  252.  PI.    §    409. 

"2    Barb.    Ch.    Pr.    94.  -'T  Denk  v.  Fipl.  249  111.  424,  and 

■■*  Dexter    v.    Arnold.    5    Mason.  mses  citpd;   Johnson  \.  Buck,  220 

308.  Til.  226:   Crane  v.  fftafford.  217  111. 

s'TToftl)  V.   Pell.  3  Paige  Ch.  R.  21:   Trrl  v,  Dunnihoo.  221  111.  471. 
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be  reversed  by  a  court  of  review. °^  Innocent  tliird  par- 
ties have,  however,  a  right  to  rely  upon  a  judgment  or 
decree  of  a  court  having  jurisdiction  to  pronounce  it. 
They  are  not  required  to  look  beyond  the  question  of 
jurisdiction,  and  if  the  decree  is  one  which  the  court  has 
jurisdiction  to  render,  both  as  to  the  subject-matter  and 
the  parties,  innocent  purchasers  acting  in  good  faith 
will  be  protected  notwithstanding  the  existence  of  errors 
which  would  cause  a  reversal  of  such  decree  or  judgment 
by  the  court  of  review."'"  A  decree  therefore  will  not  be 
set  aside  at  the  suit  of  a  minor  where  the  court  had  juris- 
diction of  the  parties  and  of  the  sul)ject-matter,  and  per- 
sons who  were  not  parties  to  the  suit  have,  in  good  faith 
and  in  reliance  upon  the  decree  acquired  interests  in  the 
sul)ject-matter  of  the  suit.®" 

A  ward  may,  before  a  bill  to  foreclose  a  mortgag'e  given 
by  his  guardian  is  filed,  maintain  his  bill  in  equity  to 
review  the  order  of  the  County  Court,  granting  leave  to 
give  such  mortgage,  and  thereby  take  advantage  of  every 
objection  that  might  be  urged  on  a  writ  of  error."" 

A  decree  against  an  infant,  by  agreement,  without  evi- 
dence heard,  is  erroneous,  and  may  be  set  aside  on  a  bill 
of  review,  l)ut  not  as  against  a  buna  fide  purchaser  for 
value,  without  notice.®- 


SECTION   III. 
LEAVE  TO  FILE. 

When  necessary. — According  to  the  English  jn-actice, 
leave  of  the  court  must  be  obtained  before  a  bill  of  review 
can  be  filed  upon  the  discovery  of  new  matter,  and  wliich 
leave  the  court  will  not  grant  without  an  affidavit  that  the 
new  matter  could  not  be  ])roduced  or  used  by  the  jiarty 
clahning  the  benefit  of  it  at  the  time  when  the  decree  was 

59  Denfc  V.  Fiel.  249   lU.  424.  280;    Loyd   v.   Malonc.   23   III.   43; 

50  Denfc  V.  Fiel.  249  III.  424,  and  KucUen'beiser    v.    Beckert,    41    111. 

cases  cited.  1"2;    lAoyd   v.   Kirkuonif.    112   111. 

oo  Denk   v.   Firl.   supra:    Teel   v.  329. 

Dumiihon.    221    111.    471.  <'■:  Alliso7i  v.  Dralr.   1)5  111.  .'')0n. 

■»i  K  ivy  shiny   v.   ^pcrry.   ll'.i    111. 
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made.  And  such  allidavit  must  state  the  nature  of  the 
new  matter  in  order  thai  th(>  court  may  exercise  its  judg- 
ment ui)on  its  r(>levancy  and  nuiteriality."^ 

It  must  satisfy  the  courts  that  the  alU>ged  new  matter 
was  not  known  to  the  petitioner  and  could  not  have  been 
discovered,  produced  or  used  by  him,  by  the  exercise  of 
reasonable  diligence,  before  tlie  entry  of  tlie  decree.  The 
affidavit  shouhl  be  positive,  and  not  merely  upon  informa- 
tion and  belief.  It  should  distinctly  state  the  new  evi- 
dence ;"elied  upon,  and  affidavits  of  witnesses  must  be 
filed  in  support  of  its  avennents."^* 

Upon  an  apiilication  of  this  nature  the  chancellor  exer- 
cises his  judgment  as  to  the  propriety  of  interfering  or 
meddling  with  the  decree  for  the  cause  disclosed,  and 
grants  or  refuses  leave  to  lile  a  bill  of  review  accord- 
ingly.*"* 

The  refusal  of  leave  to  file  a  bill  of  review  for  newly 
discovered  evidence  will  not  be  disturbed  on  appeal,  in 
the  absence  of  an  aliuse  of  discretion  on  the  part  of  tlie 
court.** 

The  court  may  refuse  it  to  the  party  applying,  and 
grant  it  for  the  protection  of  the  interests  of  others.*" 

On  the  hearing  of  the  petition,  affidavits  may  be  admit- 
ted on  both  sides,  if  necessary,  to  explain  the  nature  of 
the  evidence.**  The  objection  that  a  bill  of  review  is  filed 
without  leave  may  be  raised  by  a  motion  to  strike  the 
same  from  the  files,*"  or  by  special  demurrer.'" 

When  unnecessary. — Tt  has  been  held  that  leave  to  file 
a  bill  of  review,  for  error  in  law,  apparent  on  the  record, 
is  not  necessary.'^     If,  liowever,  the  hill  is  also  filed  for 

«■•' Coop.  Eq.  PI.   92;    Story's   Eq.  ''^  HolUngsicorth  v.  McDonald,  2 

PI.  i  409.  Har.  &  J.  230;  2  Barb.  Ch.  Pr.  95; 

"Schoe/er  v.  Wunderle,  154  HI.  Story's  Eq.  PI.,  §  420,  n.  7. 

677.  «"  GIos   V.    People,    259    III.    332, 

"  Hollingsworth  v.  McDonald.  2  '"  Harrigan   v.    County,   262    111. 

Har.  &  .1.  230.  3«. 

<■■»  Rchaefcr  v.  Wunderle,  154  III.  "i  Webb  v.  Pell,  1   Paige  Ch.   R 

577;    Adamski    v.    Wirczorek,    170  564;     St.    Clair    v.    Piatt.    Wright, 

III.  37."..  .'.32;   Oetzler  v.  Saroni.  18  111.  511; 

*•  Bodges  v.  Millikcn,  1  Bland,  Story's  Eq.  PI.  403-9;  Schaefer  v. 
SU. 
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laattors  requiriug  extrinsic  evidence  leave  of  court  must 
be  obtained.'^ 

So,  also,  where  the  object  of  such  a  bill  is  to  imi)eacli 
a  decree  for  fraud,  it  may  be  filed  as  a  matter  of  right 
and  without  leave,  it  being  regarded  as  an  original  bill  in 
the  nature  of  a  bill  of  review.'^  But  a  bill  of  review  upon 
the  ground  of  newly  discovered  evidence,  cannot  be  filed 
without  leave,  although  fraud  in  ol)taining  the  decree  is 
also  charged.''* 

The  ajtplication  to  review  a  decree  affirmed  by  the  Su- 
]n'eme  Court  must  be  made  to  tlie  court  by  which  it  was 
originally  rendered.''' 

AVIier(>  h'Hve  is  refused  to  file  a  bill  of  review,  and  it 
appears  tluit  the  decree  sought  to  be  reviewed  has  been 
reversed  by  the  Supreme  Court,  it  will  not  discuss  the 
merits  of  the  jietition  for  leave  to  tile  the  liill,  but  will 
simply  affirm  the  order  below.'" 

Where  to  be  filed. — A  bill  to  review  a  decree  must  be 
filed  ill  tlie  court  wherein  the  decree  souglit  to  be  reviewed 
was  rendered,  although  one  .judge  may  rc^view  a  decree 
rendered  by  another  judge  of  the  same  court.'"'  One 
court  can  not  review  the  decree  of  another  court,  even 
though  both  courts  have  concurrent  original  jurisdic- 
tion.'^** 

Performance  of  original  decree. —  It  is  a  genera!  rule 
that  leave  to  file  a  bill  of  revi(>w  will  not  be  granted  un- 
less the  decree  has  been  ])erformed.""  '^Pherefore,  if  the 
decree  be  for  the  ]iaynient  of  mon(>y.  the  ]iarty  must  pay 


Wimdirlr.  \?>4  III.  'til;  Glos  v. 
People.    259    111.    332. 

7-"  Olo.i  V.  People.  259  III.  332 ; 
Schaefer  v.  Wundeile.  154  111. 
577;  Harrigan  v.  County,  262  111. 
36. 

IS  Schaefer  v.  M'uinlerJc.  \'>i  111. 
577;  Aclamski  v.  Wieezorek.  170 
111.  373;  Faru-ell  v.  Tel.  Co..  161 
111.  522;  nios  V.  PenpU:  259  111. 
332. 

■*  l^cliaefer  v.  Wionlerle,  151  111. 
577. 


■!■•  Ibid. 

'<■■  Hoii)   V.    Thrap.    84    111.   302. 

T!  iVathias  v.  Matltias.  202  111. 
125;  Allerton  v.  Hopkins,  160  111. 
448. 

7s  Ibid. 

■I' Stor.v'.s  E(i.  PI.  §  406;  Wi.ier 
V.  lihickley.  2  Johns.  Ch.  R.  488; 
see  Oriijfi.i  v.  Gear,  2  Gilni.  2; 
Horner  \.  /.immerman.  45  111.  14; 
Kiitliier  V.  Hitinea.  135  III.  3S2; 
liniHchkti  V.    Yerein,   145   111.   433. 
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it,  or  givo  socurity,  although  it  slumld  afterward  lie  or- 
dorod  to  bo  rofundi'd.""  lint  llii'  nilc  may  l)o  disponsod 
with  uiidor  tlic  circninstaiices  of  cadi  rase.  Tims,  wlicrc 
tlu'  paity  is  in  execution  for  non-payment  of  money  nnder 
tlie  decree,  this  is  consich'red  ecjuivalent  to  i)erformance.'*^ 
So,  when  a  jmrty  is  insohnMit,**-  oi"  lias  given  stHMirify  for 
tiie  porfornuuice  of  the  decree/'' 

The  construction  of  the  lule  is,  that  the  party  need  only 
perform  so  much  of  the  decree  as  at  the  time  of  iiliiin'  his 
bill  ho  is  bound  to  jjorform,  and  in  regard  to  which  he  is 
in  default.  Whatever  ho  is  tlien  bound  to  do  he  must  do 
before  he  tiles  his  bill.  But  the  i)ormission  to  file  it  is 
u]ion  the  imi)lied  engagement  that  the  original  decree 
sliall  be  jierformed.  Therefore  if,  after  the  bill  is  filed, 
the  period  arrives  when  the  money  ought  to  be  paid,  tlu; 
party  must  ])ay  it,  or  an  application  to  dismiss  the  bill 
may  be  made.'*^ 

To  this  general  lule  that  a  decree  must  be  obeyed  be- 
fore a  liill  of  review  can  be  brouglit,  there  are,  however, 
pxcei)tions.  It  is  said  ])y  Story,  in  his  work  on  Equity 
Pleadings,  Section  406,  that  if  any  act  be  decreed  to  be 
done  wliich  extinguishes  the  riglit  of  the  party  at  common 
law,  as  making  assurances  or  release,  acknowledging  sat- 
isfaction, canceling  of  bonds  or  evidences,  and  the  like, 
those  parts  of  the  decree  are  to  be  spared  until  tlie  bill 
of  review  be  determined."^ 

The  performance  of  the  decree  is  not  necessary  to  the 
jurisdiction  of  the  court;  it  is  merely  a  personal  rigiit 
which  the  defendant  may  insist  upon  if  he  urges  it  upon 
the  attention  of  the  court  at  the  ]iro]ier  time.'*''' 

In  order  to  successfully  raise  the  objection  that  a  bill 
of  review  is  tiled  before  i>erformaiice  nf  the  original  di^- 

»"  Lube's    Eq.    PI.    139;    2    Barb.  "i  Story'.s   Eq.    PI.    §    406.    «.;    2 

Ch.    Pr.    9fi;    Kuttner    v.    Haines.  Barb.    Ch.    Pr.    96;     Partridge    v. 

135   in.   382.  Vshorvr.    3    Russ.    251;    Griffgs    v. 

»i  Uiingston  v.  Hubhs.  3  .Johns.  Gear.   3    Gilm.    2. 

Ch.  R.  124;   see  Taylor  v.  Person.  x'-Jiidson    v.    Stephens,    7.5    III. 

2  Hawks,  298.  2.'5;    Kuttner   v.    Haines.    IZ',    III. 

"-  Stalling's   Adnir.   v.   Onodloe's  382. 

F.rr..  :!   Mur.   159.  -'i  BnisvhVe    v.    Vercin,    145    111. 

"a/d.;  Ih.;  2   Barb.   Ch.   Pr.   no.  433. 
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cree,  the  defendant  sliould  move  the  court,  upon  his  first 
appearance,  to  have  the  bill  stricken  from  the  tiles,  or  to 
dismiss  the  suit.^^     It  is  not  properly  raised  by  demur- 

j.gj.  88 

Xo.   ]n2.     Petition  for   Iravr   to   flir    l)il!   nf   rriurw  for  errors   of   lore 
(Title  of  cause.) 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  in 

the  State  of  , 

In  Chancery  sitting: 

1.  The  petition  of  A.  B.,  the  above  named  complainant,  respectfully 
represents  that  on,  etc.;  your  petitioner  filed  his  bill  in  this  honorable 
court,  against  C.  D.,  for  the  purpose  of,  etc.  (Here  state  the  object  of 
the  MU,)  and  praying,  etc.    (Here  set  forth  the  prayer.) 

2.  And  your  petitioner  further  represents  that  the  said  C.  D..  being 
served  with  process,  appeared  and  put  in  his  answer  thereto;  to  which 
a  replication  was  filed.  And  the  said  cause  being  at  issue,  witnesses 
were  thereupon  examined  on  both  sides,  and  the  proofs  closed.  And 
that  said  cause  was  brought  to  a  hearing  before  your  honors  on,  etc.; 
whereupon  a  decree  was  rendered,  viz.  (Here  state  substance  of  the 
decree.)    (*) 

3.  And  your  petitioner  further  represents,  that  he  is  advised  that  the 
said  decree  is  erroneous  and  ought  to  be  reviewed  and  reversed,  and  set 
aside  for  many  apparent  errors  and  Imperfections,  among  which  are 
the  following,  viz.:      (Here  set  forth  the  errors  complained  of.) 

4.  For  all  which  errors  and  imperfections  in  the  said  decree  appear- 
ing on  the  face  thereof,  your  iietitioner  is  desirous  of  bringing  his  bill 
of  review  to  be  relieved  in  the  premises. 

5.  Your  petitioner  therefore  jirays  that  leave  may  be  granted  (o  him 
to  file  a  bill  of  review  against  the  said  C.  D.  for  the  puriiose  of  having 
the  said  decree  reviewed,  reversed  and  set  aside;  and  that  no  further 
proceedings  may  be  had  under  the  same. 

A.  B. 
,  Sol.  for  Petitioner. 

Xo.   153.     Petition  for  leave  to  file  a  bill  of  review  upon  discovery  of 

new  matter. 
(As  in  the  last  form.  No.  l-'il.  to  the  asterisk.  (*),  and  then)  And 
your  petitioner  further  represents,  that  since  the  rendition  of  said 
decree,  your  orator  has  discovered  new  matter  of  consequence  in  the 
said  cause,  particularly  that,  etc.,  (Here  set  forth  the  new  evidence 
distinctly  and  specifieally ;)  which  new  matter  your  petitioner  did  not 
Know,  and  could  not,  by  reasonable  diligence,  have  known,  so  as  to 
make  use  thereof  in  the  said  cause,   previous  to  and   at  the  time  of 

«' Oi-if/f/.v  V.  Gear,  3  (!ilm.  2;  Pnischkc  v.  Yerein,  115  111.  433. 
Horner  v.  Zimmerman.  45  111.  14;  »» Bruschkc    v.    Yerein,    145    III. 

Farman    v.    l^Hclnte;/.    77    111.    h'T<;       Y.V.'. 
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the  pronouncing  the  said  decree.  That  your  petitioner  first  learned 
of  the  said  newly  discovered  evidence  about,  etc.  [Here  state  when 
it  ir(w  first  diseovered.)  And  your  petitioner  is  advised  that  the  said 
new  matter,  etc.     (Here  stale  its  bearing  on  the  decree.) 

Your  i)etitioner  therelore  prays  that  he  may  be  at  liberty  to  file  a 
bill  of  review  for  tlie  puriiose  of  having  the  said  decree  reviewed,  re- 
versed and  set  aside,  and  that  no  further  proceedings  may  be  had 
under  the  same. 

A.  B. 

,  Sol.  for  Complainant 

{Add  affidavit.) 


SECTION  IV. 
WITHIN  WHAT  TIME  TO  BE  BROUGHT. 

In  Illinois,  bills  of  review  are  limited,  like  writs  of 
error,  to  live  years,'^"  but  the  minority  or  other  disability 
of  the  complainant  will  be  excluded.'"' 

A'o.  Jo'i.     Order  for  leave  to  file   bill  of  review. 
{Caption  with  title  of  cause  as  in  No.  ISO.) 

This  cause  coming  on  to  be  heard  this  day,  on  the  petition  of  C.  D., 
the  defendant,  praying  for  leave  to  file  a  bill  of  review  in  this  cause, 
and  counsel  for  the  respective  parties  having  been  heard,  and  the 
court  being  fully  advised  in  the  premises,  doth  order  that  the  said  C.  I), 
be  at  liberty  to  file  a  bill  of  review,  touching  the  several  matters  in 
the  said  petition  mentioned,  and  for  relief  in  the  premises  as  he  may 
be  advised. 

SECTION  V. 
FRAME  OF  BILL. 

In  a  bill  of  review  it  is  necessary  to  state  the  former 
bill,  and  all  the  proceedings  under  it ;  the  decree  and  the 
points  in  which  the  party  exhibiting-  the  bill,  conceives 
himself  aggrieved  by  it;  and  the  ground  of  law  upon 

**Lyon  V.  Robbins.  46   111.   276;  Stevenso?i.  224  111.  4,S2;   Haiiies  v. 

Sloan  V.  Sloan.  102  111.  581;  Jack-  Hewitt,  129  111.  347;  Crane  v.  8taf- 

»on  V.  Jackson.  144  111.  274;   Wei-  ford,   217   111.    21;    Teel  v.   Dunni- 

hngton  v.  Heermans.  110  111.  564;  hoo.    221    111.    472;    Denk    v.    Fiel 

fettrl  V.  Primm.  109  111.  353;  Bell  249  III.  424;  Genz  v.  Gcnz,  254  111' 

«•.  Johnson.   Ill   III.   374;    Society  161. 

V  Hans.  Ill  111.  176;   Bruschke  v.  ^"Jackson    v.    Jackson     144    111 

IVrein.  145  111.  433;   Stevenson  v.  274. 
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which  he  seeks  to  impeach  it;  or  if  it  is  brought  upon 
newly  discovered  evidence,  the  evidence  must  be  stated 
distinctly  and  specifically,  and  what  is  its  bearing  upon 
the  decree  sought  to  be  impeached.-'*  A  bill  is  insufficient 
which  sets  out  merely  a  synopsis  of  the  former  plead- 
ings.®- 

The  bill  must  either  deny  the  justice  of  the  demand  es- 
tablished by  the  decree  sought  to  be  reviewed,  or  the 
complainant  must  allege  that  he  has  paid  it  and  the  costs, 
or  else  give  a  sufficient  reason  for  omitting  to  do  so.^^ 

The  complainant  may  join  in  the  same  bill  both  grounds 
for  a  bill  of  review;  first,  error  of  law,  apparent  on  the 
face  of  the  decree,  and,  second,  newly  discovered  evi- 
dence.*** 

The  bill  may  simply  pray  that  the  decree  may  be  re- 
viewed, and  reversed  in  the  points  complained  of,  if  it  has 
not  been  carried  into  execution."^  If  it  has  been  carried 
into  execution  the  bill  may  also  pray  the  further  decree 
(if  the  court  to  put  the  party  comjilaining  of  the  former 
decree  into  the  situation  in  which  he  would  have  lieen  if 
that  decree  had  not  been  executed.  If  the  bill  is  brought 
to  review  the  reversal  of  a  former  decree,  it  may  pray 
that  the  original  decree  may  stand."" 

It  is  an  absolute  essential  of  a  bill  of  review  for  newly 
discovered  evidence  that  it  appear  from  the  bill,  or  the 
affidavit  thereto,  that  the  evidence  was  in  fact  newly  dis- 
covered, and  that  it  could  not,  by  the  exercise  of  reason- 
able diligence,  have  been  discovered  and  used  befoiQ  the 
publicafinn  (if  the  original  deci'ee."" 

The  hill  should  set  out  a  couiplcfc  copy  of  the  original 

"1  OnrrfnfT    v.    Entcr.ion.    -10    111.  li;   2  Adams'  Er|.   US;    Hib(>'s  Rfj. 

296;     Turner    v.    Berry.    ?,    Gilm.  T'.O;   see  Bouton  v.  ftmith.  IIS  111, 

Ml:  Getzler  v.  Saroni,  18  111.  511;  4M  ;    Fi field  v.  Gorton.   I.t  Bradw. 

Story's  Eq.  PI.  §  420;   Bruschke  v.  4ri,S. 

Vcrcirt.    Hf)    Til.    433;     Trarger    v.  "13    Dnn.   C\\.    I'r.    Ifi3n.   notp  4; 

Assn.,    1S9   111.   314.  Origgs   v.    fiinr,   3    Gilm.   2. 

o'i  AhoUz  V.  Diirfer.  122  III.  2Sr,;  "-■  Mitf.  Kq.  PI.  88.  89;  Coop.  I5q. 

huttnrr    v.    Haines.    13.'')    III.    382;  PI.  95;   Story's  Eq.  PI.  g  420. 

Cox  V.  Li/iin.  138  111.  lO.'i;   Tracger  ""Dexter    v.    Arnold.    5    Mason, 

V.   Assn..   189    III.   314.  3(>S. 

«'■  [fonici-  V.  /.inimirwnii.    \7>  111.  "t  [ji-iri.^  v.   Tipsiti).  201    111.  320. 
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hill,  and  nil  the  iiroi'ccding-s  in  the  original  pause  ddwii 
to  and  ini'ludini;-  the  final  decree,  as  in  a  writ  of  error."'*' 

Amendment  to  bill  of  review. — A  bill  of  review  may,  in 
the  discreliiui  ol'  the  court,  be  amended  after  a  demurrer 
is  sustained  to  it.  By  demurring  to  the  bill  before  amend- 
ment, the  defendant  admits  that  the  bill  is  jjroperly  in 
cDUi-t.  and  ean  not  afterward  j-aise  the  objection  that  it 
was  filed  without  perforraanee  of  the  original  decree.*" 

yo.  t55.     Bill  of  revieio  upon  errors  in  laio. 

Your  orator.  A.  B.,  of,  etc..  respectfully  represents,  that  on,  etc.,  one 
C.  D.,  of,  etc.  exhibited  his  bill  of  complaint  in  this  honorable  court 
against  your  orator  in  the  words  and  figures  following,  to  wit:  (Here 
insert  copy  of  bill)  and  on  the  same  day  process  was  issued  upon  said 
bill  in  the  words  and  figures  following,  to  wit:  I, Here  insert  copy  of 
process)  which  was  served  upon  your  orator  on,  etc.;  that  on.  etc.. 
your  orator  appeared  and  put  in  his  answer  to  the  said  bill,  in  the 
words  and  figures  following,  to  wit:  (Here  insert  copy  of  answer)  and 
the  said  C.  D.  on,  etc.,  tiled  his  replication  to  said  answer,  as  follows. 
lo-wit:  {Here  insert)  and  issue  being  joined,  the  following  other  pro- 
ceedings were  had  in  said  cause,  to  wit:  {Here  insert  all  the  proceed- 
ings, down  to  and  inrludinp  the  final  decree.)* 

And  your  orator  further  represents,  that  the  said  decree  is  erroneous. 
and  ought  to  be  reviewed,  reversed,  and  set  aside  for  many  apparent 
prrors  and  imperfections,  inasmuch  as  it  appears  by  your  orator's 
answer,  among  which  are  the  following:  (Here  insert  the  apparent 
errors:)  and  no  proof  being  made  thereof,  no  decree  ought  to  have 
been  made  or  grounded  thereon,  but  the  said  bill  ought  to  have  been 
dismissed,  for  the  reasons  aforesaid.  For  all  which  errors  and  im- 
perfections in  the  said  decree,  appearing  upon  the  face  thereof,  your 
orator  has  brought  this  bill  of  review,  to  be  relieved  in  the  premises. 

Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the  prem- 
ises, except  in  a  court  of  equity:  and  to  the  end  that  the  said  C.  D., 
who  is  made  party  defendant  to  this  bill,  may  be  required  to  make  full 
and  direct  answer  to  the  same,  bat  not  under  oath,  the  answer  under 
oath  heinu  hereby  uaiveil :  and  that  the  said  decree  may  be  reviewed, 
reversed  and  set  aside,  and  no  further  proceedings  taken  thereon;  and 
that  your  orator  may  have  such  other  and  further  relief  in  the  premises 
as  equity  may  require  and  to  your  honors  shall  seem  meet. 

May  It  please  your  honors,  etc.     (Praying  process  as  in  No.  l.',I.) 


oiQurdner   v.    Emerson.    40    111.  541;    Qriggs  v.  Gear,  3  Gilm.   13; 

296;    Judson   v.    Stephe7ts,   75    111.  Cox    v.  Lynn.   138   111.   195. 

SB.*:  Goodrich  v.  T;ionip.5on.  88  111.  ^o  Forman    v.    Stickney,    77    111 

20(5;     Turner    v.    Berry.    ?,    Gilm.  575. 
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No.   I'ld.     Bill  of  review  on  discovery  of  neic  matter. 

(As  in  the  last  iorm.  No.  i.)o,  to  the  asterisk  (*),  and  then)  And 
your  orator  further  represents,  by  leave  of  this  honorable  court  firft 
had  and  obtained  for  that  purpose,  that  since  the  rendition  of  the  said 
decree,  your  orator  has  discovered  new  matter  of  consequence  and 
material  in  said  cause,  particularly  that,  etc.,  (Here  set  forth  the  new 
matter  discovered;)  which  new  matter  your  orator  did  not  know,  and 
could  not,  by  reasonable  diligence  have  known,  so  as  to  make  use 
thereof  in  the  said  cause,  previous  to  and  at  the  time  of  the  hearins 
and  the  pronouncing  of  the  said  decree;  and  that  your  orator  first 
learned  of  the  existence  of  the  said  newly  discovered  evidence  about, 
etc.,  (Here  give  the  date  of  the  discovery  as  near  as  may  be;)  and  your 
orator  is  advised  that  the  said  new  matter,  etc.  (Here  state  its  bear- 
ing upon  the  decree.) 

And  your  orator  further  represents  that  he  is  advised  and  Insists 
that  under  the  circumstances  aforesaid,  the  said  decree,  in  conse- 
quence of  the  discovery  of  such  new  matter  as  aforesaid,  ought  to  be 
reviewed  and  reversed. 

Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the  prem- 
ises, except  in  a  court  of  equity,  and  to  the  end  that  the  said  C.  D., 
who  is  made  a  party  defendant  to  this  bill,  may  be  required  to  make 
full  and  direct  answer  to  the  same,  iiit  not  under  oath,  the  ansiver  un- 
der oath  being  hereby  waived;  and  that  the  said  decree  and  all  proceed- 
ings thereon  may  be  reviewed  and  reversed,  and  no  further  proceed- 
ings taken  thereon;  and  that  your  orator  may  have  such  other  and 
further  relief  in  the  premises  as  equity  may  require,  and  to  your  hon- 
ors may  seem  meet. 

May  it  please  your  honors,  etc.     (Praying  process  as  in  No.  I'/l.) 

(Add  affidavit  as  follows:) 

No.  157.    Affidavit  to  a  bill  of  review  on  discovery  of  new  matter. 

State  of , 

County  of  . 

A.  B.,  of,  etc.,  the  complainant  in  the  foregoing  bill  of  complaint,  on 
oath,  says,  that  he  has  heard  the  same  read,  and  understands  the  eon- 
tents  thereof;  and  that  the  matters  set  forth  therein  as  new  matters, 
are  true  in  substance  and  in  fact;  that  they  wore  first  discovered  by 
this  affiant  since  the  rendition  of  the  decree  in  the  foregoing  bill  men- 
tioned; to  wit,  about  the  time  therein  stated;  and  that  the  same  could 
not  possibly  be  had,  known  or  used  at  the  time  when  said  cause  was 
heard  or  the  decree  rendered. 

Subscribed,  etc.  A.  B. 


SECTION   VI. 
DEFENSKS  TO. 

Tlic  ii.suai  luude  of  defense  to  a  l)ill  of  review  fouiKle<l 
upon  alleged  errors  apparent  from  the  decree,  is  to  plead 
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tlio  former  decree  in  bar  oi'  the  suit,  and  to  object  by 
demurrer  to  the  vacation  of  the  decree,  alleging  as  a 
irrouud  of  demurrer,  tliat  there  is  no  error  in  the  decree;^ 
i>r,  if  the  bill  is  brought  on  new  matter  proper  to  be  an- 
swered, the  defendant  must  put  in  an  answer,  or  plead 
liiereto.^ 

If  the  defendant  desires  to  raise  the  objection  of  non- 
performnnce  he  should  move  to  strike  tlie  bill  from  the 
tiles,  or  to  dismiss  the  suit,  upon  his  first  appearance. 
Tlie  objection  can  not  be  raised  by  demurrer.* 

Plea. — Tt  seems  that  it  is  not  necessary  to  plead  the 
former  decree,  as  such  decree  is  fully  and  fairly  stated  in 
the  bill  of  review;*  and  the  books  of  practice  contain  the 
forms  of  demurrer  only  to  such  a  bill. 

Length  of  time  is,  it  seems,  a  cause  of  demurrer,  as  if 
the  decree  has  been  pronounced  above  the  period  of  the 
statute  of  limitations;  and  this  limitation  is  to  be  counted, 
not  from  the  time  of  enrollment  of  the  decree,  but  from 
the  time  of  pronouncing  it.^  It  has  been  said  that  length 
of  time  must  be  pleaded  to  review,  even  if  apparent  upon 
the  face  of  the  bill  tiiat  it  is  brought  after  the  prescribed 
period;  for  that  otherwise  the  complainant  would  not  be 
able  to  avail  himself  of  the  exceptions  provided  in  the 
statute  for  cases  of  disability,  as  infancy,  coverture,  or 
the  like.'  But  there  is  reason  to  doubt  the  propriety  of 
this  doctrine;  and  to  hold  that  a  demurrer  will  lie  in  such 
a  case.  If  any  such  exception  exists,  it  is  the  duty  of  the 
complainant  to  set  it  forth  in  his  biU  of  review,  in  order 
to  repel  the  objection.'  This  is  also  sustained  by  analogy, 
as  to  an  original  bill.^ 

'Coop.  Eq.  PI.  95;   MItf.  Eq.  PI.  Eq.   21S. 

S9;    Welf.   Eq.    PI.    242;    Artell   v.  r,  Edwards  v.  Carroll.  2   Bro.   P. 

PuUifer.   155   III.    141.  C.  98;    Smythe  v.  Clay.  1  Bro.  C. 

'Lube's    Eq.    PI.    132;    2    Barb.  C.  539,  note. 

Ch.  Pr.  98.  6  Coop.  Eq.  PI.  216;  Mitf.  Eq.  PI. 

'Forman    v.    Stickney,    77    III.  204,  205;   Welf.  Eq.  PI.  243. 

575;    Bruschke  v.   Verein.   145   111.  ?  Welf.    Eq.    PI.    243;     Mitf,    Eq. 

«3.  PI.   20o. 

*  Mitf.    Eq.    PI.    204 ;    Coop.    Eq.  s  Cook    v.   Arnham,   3    P.    Wms. 

PI.  215.  216;   2  Barb.  Ch.  Pr.  98;  284. 
Welf.   Eq.   243;    Barton's   Suit   in 
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A  bill  of  review  upon  tlie  discover}'  of  new  matter,  is 
seldom  liable  to  demurrer,  for  being  exliil)ited  onh'  by 
leave  of  the  court,  the  gi-ound  of  the  bill  is  generally  well 
considered  before  it  is  filed,  and,  therefore,  in  i)oint  of 
substance,  it  can  rarely  be  liable  to  a  demurrer.^  Yet 
even  in  such  case  demurrer  seems  to  lie  to  review  for  new 
matter  not  relevant,  though  the  relevancy  ought  to  be 
considered  when  leave  is  given  to  tile  the  bill.*" 

If  a  demurrer  to  a  bill  of  review  has  been  sustained,  it 
may  be  pleaded  to  a  new  bill  on  the  same  ground,  being 
an  eiTectual  bar  to  another  bill  of  review." 

When  anything  out  of  the  decree,  as  length  of  time, 
purchase  for  a  valuable  consideration,  or  any  other  mat- 
ter, is  to  be  offered  against  the  opening  of  the  decree, 
that  matter  must  be  pleaded.*- 

A  bill  of  review  upon  the  discovery  of  new  matter 
seems  liable  to  any  plea,  which  would  have  avoided  the 
effect  of  that  matter  if  charged  in  the  original  bill.  And 
a  plea  lies  to  the  fact  of  the  discovery  of  new  matter.''' 
This  has  been  doubted,  but  the  doubt  does  not  seem  to  be 
well  founded ;  for  if  the  fact  of  discovery  is  in  issue  in 
the  cause,  it  ought  to  be  proved,  to  entitle  the  complain- 
ant to  demand  the  judgment  of  the  court  on  the  matter 
alleged  as  ground  for  reviewing  the  decree;  and  it  may 
consequently  be  disproved  by  evidence  on  the  part  of  the 
defendant." 

Demurrer. — The  regular  defense  to  a  bill  of  review  for 
errors  of  law  apparent,  being,  as  already  stated,  to  plead 
the  decree  in  bar  to  the  new  suit,  and  (h^mur  to  the  open- 
ing of  Ihe  decree,  on  the  ground  that  the  errors  assiijiied 
arc  lint  sucli  ;is  to  entitle  the  com|ilnin;nit  to  have  the  bill 

"  Welf.    Rq.     PI.    24S;     !\1itf.    Kq.  »ia>i    v.    .UrriilJrMk.    5    Bro.    P.    C. 

PI.   204.  597;    Brndish    v.    Oer.    Amhl.    22!>. 

'"  Urn-pltnv     V.     Markwnrth,     2  i:i  Mitf.    En.    PI.    292:    Coop.    Eq. 

40;    Mitf.    Kq.    PI.    20,S ;    Coop.    Kq.  PI.    304.   20r^:    Beanies'    PI.    in    Eq. 

Pi.   21fi.  307. 

"  Drnin/   v.    Fllmer,    2   Ch.   Cas.  m  Welf.    Eq.    PI.    24."i:    Mltf.    Eq. 

133;   Pitt  V.  Earl.  1  Vern.  44L  PI.    292;     Lube's    Eq.    PI.    249;    2 

12  Welf.  Eq.  PI.  244;  IlartwiU  v.  Baib.  Ch.  Pr.  99. 
Toirnsrnd.   2   Bro.  P.  C.   107;   Gnr- 
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rovievreil.  inucli  less  reversed;  tlic  liist  cjuestion  being' 
wlietlier  the  decree  sliould  he  ojieiied  and  revictccd.  And 
tliis  is  argued  upon  tlie  dennirrer,  when  nothing  can  be 
read  but  what  appears  upon  the  face  of  th(>  decree.  If  the 
demurrer  is  overruled,  tJiere  arises  a  second  question — 
whether  the  decree  ought  to  be  reversed;  and  the  com- 
jihiinant  is  at  liberty  to  read  the  original  pleadings,  or 
any  other  evidence,  as  at  a  rehearing,  the  cause  being 
('(|ually  open.*'' 

If  the  bill  has  assigned  errors  at  law,  and  the  plea  and 
ilemurrer  are  allowed,  an  order  to  that  effect  is  made, 
and  that  the  bill  be  dismissed.*®  There  is  then  an  end  to 
the  suit,  and  no  new  bill  will  be  admitted  after  demurrer 
allowed.'^ 

If  the  demurrer  or  demurrer  and  i)lea  are  overruled, 
tlie  usual  decree  is  that  the  original  decree  be  reversed, 
and  the  errors  be  allowed.** 

On  the  argument  of  a  demurrer  to  a  bill  of  review, 
where  several  errors  in  the  decree  have  been  assigned, 
if  the  complainant  should  prevail  only  on  one,  the  demur- 
rer must  be  overruled ;  as  one  error  will  be  sufficient  to 
open  the  decree.  And  on  argument  of  a  demurrer  to  a 
liill  of  review  for  error  apparent  in  the  decree,  the  court 
lias  ordered  the  defendant  to  answer,  saving  the  benefit 
of  the  demurrer  to  the  hearing;  and  on  the  hearing  has 
tinally  allowed  the  demurrer.*-' 

Answer. — If  the  bill  of  review  is  broiight  on  new  mat- 
tor,  fitting  to  be  answered,  the  defendant  may  jnit  in  an 
answer  controverting  the  fact  that  tlie  matter  is  newly 
discovered.-" 

So,  if  a  bill  is  brought  for  newly  discovered  matter, 
and  a  demurrer,  or  plea  and  demurrer  are  overruled,  it 

"2   Barb.   Ch.    Pr.   100;    Lube's  is  Coofc   v.   BamfieUl.    3    Swanst. 

Eq.   PI.   248.  607;    Bruschke  v.   Verein,  145   III. 

i«  Webb  V.   PrU.  3  Paige  Ch.  R.  433. 

::««.  "2  Barb.  Ch.  Pr.  204;   Mitf.  Eq. 

^■!  Wools  V.  Tinker.  2  Vem.  120;  PI.  204. 

Denny    v.    Filmorc.    1    Vorn.    135;  ="  Lube's    Eq.    PI.    132;    2    Barb. 

Pitt   V.   Earl   of  Arglass,    1   Vern.  Ch.   Pr.   100;    Dexter  v.  Arnold,   5 

441.  Mason,  903. 
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is  laid  down  that  the  defendant  nnist  answer,  as  facts  arc 
in  issue.-'  The  case  will  proceed  upon  such  a  bill  as 
upon  an  original  bill.^- 

No.  15S.     Plea   to  a  hill  of  review. 

In  the Court. 

—  Term,  19—. 

C.  D.     -^ 

ats.         Lin  Chancery. 

A.  B.    J 

The  plea  of  C.  D.,  defendant,  to  the  bill  of  review  of  A.  B.  complain- 
ant. ■ 

This  defendant,  etc.,  (.4s  in  No.  (>■'>.  to  the  asterisk  *,  and  then)  that 
by  the  course  and  practice  of  this  court  no  decree  ought  to  be  re- 
viewed or  reversed  by  any  original  bill,  or  otherwise  than  by  bill  ot 
review  for  errors  apparent  in  the  body  of  the  decree,  or  upon  a  new- 
matter  coming  to  the  knowledge  of  the  parties  after  the  making  of  such 
decree,  and  that  by  leave  of  the  court  only;  wherefore,  and  for  that  the 
said  bill  of  review  does  not  set  forth  the  decree  truly,  but  alleges  new 
and  foreign  matters  not  contained  in  the  decree,  and  prays  process  gen- 
erally to  answer  and  not  to  review,  this  defendant  pleads  the  said  de- 
cree, which  is  in  these  words,  to  wit:  (Here  set  forth  the  decree 
verbatim;)  as  by  the  said  decree  now  remaining  of  record  in  this  hon- 
orable court  will  appear.  And  this  defendant  demands  the  judgment 
of  this  honorable  court,  whether  he  shall  be  compelled  to  make  any 
further  or  other  answer  to  the  said  bill  of  review,  or  any  of  the  matters 
and  things  therein  contained,  and  prays  to  be  hence  dismissed  with 
his  reasonable  costs  in  this  behalf  sustained. 

No.  15!).     Demurrer  to  a  hill  of  review. 

In  the  Court. 

Term,  19—. 

C.  D.     -^ 

ats.         Lin  Chancery. 

A.  B.    J 

The  demurrer  of  C.  D.,  defendant,  to  the  hill  of  review  of  A.  B., 
complainant. 

This  defendant,  etc.,  (As  in  No.  53.  to  the  asteri.ik*,  and  then)  that 
by  the  constant  rules  of  this  court  no  bill  of  review  ought  to  be  ad- 
mitted to  alter  or  change  matters  decreed,  except  for  error  in  law  ap- 
pearing in  the  body  of  the  decree,  as  it  is  drawn  up  and  entered,  and 
for  new  matter  arising  since  the  decree,  or  such  matter  of  which  the 
complainant  in  the  hill  of  review  could  not  have  notice  at  the  time 
of  the  decree;  hut  this  defendant  Is  advised  that  the  matters  assigned 
by  the  said  bill  of  review  for  cause  ot  reversal  of  the  said  decree,  as 

21  CooA-   V,    Ham  field.    S    Swanst.  =-'2    Iloff.    Pr.    12;    2    Barb.    Ch. 

607.  rr.  100, 
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the  same  thereliy  appears  by  the  coniplaisnnt's  bill,  are  neither  any 
error  In  law  apparent  in  the  body  of  this  decree,  nor  any  such  new 
matter  as  aforesaid  but  a  misjudgnient  in  matters  of  form  only,  and 
not  In  point  of  right,  and  that  the  statement  contained  in  the  said 
bill  of  review  of  the  abatement  of  the  suit  before  the  decree  passed,  is 
merely  an  exception  in  point  of  form. 
Wherefore,  etc.     {Conclude  as  in  No.  53.) 

Practice. — The  proper  ])ractice  on  opening  a  former 
decree  under  a  Inll  of  I'eview,  is  to  hear  tlie  original  eanse 
and  hill  of  review,  with  the  evidence  under  each,  together, 
and  any  other  material  evidence.-^ 


SECTION   VII. 
THE  DECREE. 

The  decree  upon  a  bill  to  review  a  former  decree  should 
first  grant  leave  to  open  up  the  former  decree,  and  then, 
by  proper  orders  indicate  to  what  extent,  if  any,  the 
rights  of  the  parties  are  affected  by  the  review,  and  it  is 
error  to  enter  a  decree  entirely  disregarding  the  former 


2^  Adamski    v.     Wieczorek.     170      .A^damski    v.    Wieczoreck,    170    111. 
111.  373.  373. 

**Joest    V.    Adel    209    111.    432; 
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BILLS  OF  DISCOVERY. 

Section  1.    Natube  of,  and  When   Pbopeb. 

2.  Fbame  and  Form  of. 

3.  Dkfenses  to. 

SECTION  I. 
NATURE  OF,  AND  WHEN  PROPER. 

Every  bill  praying  relief  is,  in  reality,  a  bill  of  discov- 
ery, wlien  it  asks  from  the  defendant  an  answer  under 
oath  or  otherwise,  as  to  all  and  singular  the  matters 
charged  in  the  bill,  and  seeks  from  him  a  discovery  of  all 
such  matters.^  But  tlie  kind  of  bill  usually  distinguished 
by  that  title,  is  a  bill  for  the  discovery  of  facts  resting  in 
the  knowledge  of  the  defendant,  or  of  deeds,  or  writings, 
or  other  things  in  bis  custody  or  power,  and  seeking  no 
i-elief  in  consequence  of  the  discovery,  although  it  may 
])ray  for  the  stay  of  proceedings  at  law  till  the  discovery 
is  made.* 

Since  the  passage  of  laws  in  most  of  tlio  States,  provid- 
ing that  persons  interested  in  the  result  of  the  suit  shall 
not  be  disqualitied  as  witnesses  by  reason  thereof,  a  re- 
sort to  bills  of  discovery  is  seldom  necessary.  Very  little 
space  will,  therefore,  be  here  occupied  in  considering  bills 
of  this  nature.  If  the  student  desires  to  pursue  the  sub- 
ject more  at  lenglli,  see  Hare  on  Discover}-,  2  Story's 
Equity  Juris[)rudoiice,  Chap.  41,  and  other  elementary 
works. 

1  story's  Eq.  PI.  §  311;  2  Story's  ^Russell  v.  Clark,  7  Cranch,  69: 

Kq.  .Juris.   §   689,   1483;    Mitf.   Eq.  Duncan    v.    Itii/lrs.    Breese,    277; 

PI.   53;   Coop.  Eq.   PI.  58;    2   Barb.  Yatrs  v.  Monroe.  13  111.  212;   l^hot- 

Ch.  Pr.  101;   Barton's  Suit  in  Eq.  ucll  v.  Smith,  20  N.  J.  Eq.  79. 
74. 
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A  I)ill  of  discovery  its  resorted  to  when  the  evidence 
rests  exckisiveiy  with  the  party  I'jilled  upon  to  disclose  it. 
If  Iliere  be  other  evidence,  siicii  ;i  hill  can  not  he  sus- 
tained; and  the  coniphiinant  in  the  hill  must  aver  and 
swear  that  the  i'acts  are  known  to  no  other  person." 

The  theory  and  basis  of  a  bill  of  discovery  in  equity,  in 
aid  of  a  defense  in  anotlier  suit,  is  that  the  court  in  which 
such  otlier  suit  is  pendinj;',  has  no  means  of  conipellins'  a 
discovery  from  the  plaintiff  therein,  of  facts  material  to 
the  defense.* 

The  defendant  should  file  his  hill  of  discovery  before 
judgment  has  been  rendered  against  him.  He  can  not  go 
into  equity  for  discovery,  and  relief  against  the  judgment, 
after  it  has  been  rendered.-'"' 

A  resort  to  a  bill  of  discovery  is  always  hazardous;  for 
if  a  i)arty  does  not  come  up  to  the  facts  as  the  complain- 
ant has  charged  them  to  he,  or  they  are  denied,  or  toned 
down,  the  answer  would,  in  uniny  cases,  be  of  little  avail 
in  a  defense  at  law." 

A  discovery  will  not  he  comiielled  if  the  defendant 
claims  his  privilege,  and  declines  to  answer  such  allega- 
tions of  the  bill  as  may  have  a  tendency  to  subject  him 
to  a  penalty,  forfeiture  or  criminal  prosecution,' or  would 
be  in  violation  of  professional  confidence."^ 

A  party  is  not  obliged  to  resort  to  a  hill  of  discovery 
in  the  first  instance.  Should  he  do  so,  and  fail  in  obtain- 
ing the  facts  sought,  he  would  be  precluded  from  filing  an 
original  bill." 

The  question  whether  he  is  entitled  to  discovery  against 
a  person  who  is  prosecuting  him  in  an  action  at  law,  can 
not  be  determined  until  he  has  filed  his  plea  to  such  action 

3  Harris  v.  Galhraith.  4S  lU.  SOO.  Lean.   .=17. 

*  Jonrs    V.    Brnd^^hnw.    16    Graft.  '  Brotrn  v.  Erlsall.  1    Storkt.    (N. 

(Va.l   3.S.=i.  J.)   2.56. 

^  !ikinnfr     v.     .Inrison.     S     Com.  '^  Chirester  v.   Vass.  1  Munf.  ft.S; 

•=■28:  Peck  V.  Ashley.  12  Met.  478;  Jenkins  v.  Green.  1  A.  K.  Marsh. 

Bennett   v.    Wolfolk.    15    Geo.    213.  46.''.:    Lynrh   v.    Svmrall.    Id.    4t)Si: 

'Howell  V.   Ash  more.   1    Stofkt.  /.oiv   v.   Braxton.    Wythe,    .58. 

(N.  .1.)    82:    Turner  v.   Dickerson,  «  Vcniium   v.   Davis,   3b   111.   568. 
76.    140:    Bell   v.    Pomeroy.    4    Mc- 
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divulging  the  character  of  liis  defense,"  and  if  the  de- 
mand for  discovery  is  considered  merely  colorable,  the 
court  -n-ill  refuse  to  take  jurisdiction. "^^ 

A  court  of  chancery  will  compel  a  discovery  in  aid  of  a 
suit  at  law,  where  the  leading  circumstances  rest  in  the 
knowledge  of  the  defendant,  whether  the  action  be 
founded  on  contract  or  tort.^- 

In  this  State  a  court  of  equity  has  jurisdiction  of  a 
lull  for  discovery  and  accounting  even  though  the  com- 
]ihiinant  has  a  remedy  at  law  ui)on  the  contract,  where 
the  amount  of  the  complainant's  chum  cannot  be  ascer- 
tained except  upon  an  inspection  of  books  and  papers  in 
the  ))ossession  of  the  defendant,  and  the  account  itself  is 
intricate  and  complicated,  involving  transactions  about 
winch  the  defendant  alone  can  furnish  accurate  informa- 
tion.>■' 

If  the  plaintiff  seeks  to  change  tlie  form  of  litigation, 
and  prays  for  relief  as  well  as  discovery,  his  bill  must 
show  a  cause  of  manifest  propriety  in  the  court  to  retain 
the  case.^'' 

Wliere  a  court  of  equity  has  obtained  jurisdiction  of  a 
cause  for  the  purpose  of  discovery,  and  the  subject-mat- 
ter is  proper  for  the  consideration  of  a  court  of  equity, 
it  will  dispose  of  the  case  finally,  although  the  remedy  at 
law  is  fully  adequate  had  not  the  discovery  been  neces- 
sary.^' 

A  bill  brought  substantially  for  relief  and  asking  also 
for  discoveiy,  can  not  be  maintained  for  discovery  if  it 
can  not  be  maintained  for  relief.^^ 


^''Harris    v.    Oalhraith.    i?,     HI.  n /?)-oir«    t.     Fdnnll.    1     Storkt. 

309.  (N.  .1.)   2.i6. 

u.Tovrs  V.  Bradshaw.  Ifi  Gratt.  i'^  Chirpsffr  v.  Vass.  1  Munf.  98; 

(Va.)    355.  Traip    v.    Gould.    15    Maine,    82; 

12  Skinner    x.    Judson.    8    Conn.  Armstrong  v.   Oilchrist,   2   .Johns. 

528;  Peck  v.  Ashley.  12  Met.  478;  Ch.  R.   424;   Hawley  v.   Cramer,  4 

lienncU   v.    Wnlfolk.   15   Geo.   213.  Conn.  717. 

i-Millpr  V.  Russrll.  224   111.  G8;  io  Emery   v.   Bidwell,   140   Mass. 

Toicnsend  v.  Life  Society,  263  III.  271. 
433. 


Bills  ok  Discovery.  337 

section  il 
frame  and  form  op. 

A  bill  of  discovery  should  state  the  matter  concerning 
which  the  discovery  is  sought,  fully  and  precisely,  ilu>  in- 
terest of  the  several  pai'ties  in  the  subject,  and  tlie  right 
of  the  complainant  to  the  discovery.  Jt  must  also  show 
that  the  discovery  is  material,  either  to  the  prosecution 
or  defens(!  of  an  action  whicli  has  been  bronglit,  or  is 
about  to  be  brougiit  at  law.  If  the  bill  is  for  discovery 
only,  it  is  not  necessary  to  aver  that  the  party  can  not 
otherwise  establish  his  case  at  law;  but  the  rule  is  dif- 
ferent where  the  bill  seeks  relief  as  an  incident  to  the  dis- 
covery. A  bill  of  discovery,  properly  so  called,  never 
prays  any  relief.  Siiould  such  a  bill  contain  a  prayer  for 
relief  a  dennirrer  would  lie  according  to  the  modern  En- 
glish ])ractice,  to  the  whole  bill.  The  rule  which  is 
adopted  by  the  Supreme  Court  of  the  United  States,  and 
most  of  the  States,  and  which  is  in  accordance  with  the 
old  English  practice,  is  more  liberal,  and  allows  the  com- 
plainant, who  is  entitled  either  to  relief  or  discovery,  the 
benefit  of  that  part  of  his  bill  which  is  good."  Where  the 
l)ill  seeks  relief  as  consequent  upon  the  discovery  of  a 
bond  or  other  evidence  of  title,  the  complainant  must 
annex  an  affidavit  of  its  loss  or  destruction.'® 

A  bill  of  discovery  must  allege,  that  the  complainant 
expects  to  establish  the  truth  of  the  facts  alleged  in  the 
bill  by  the  discovery  sought  in  the  bill  from  the  defend- 
ant," and  that  the  discovery  is  necessar>'  to  the  defense.^" 

It  is  not  necessan'  to  allege  that  the  facts  sought  to  be 
discovered  are  incapable  of  proof  in  any  other  way,  for 
such  bills  may  be  sustained  for  the  discovery  of  evidence 


ifHarftprt   v.   Mrrshon.    169    111.  ^"Primmer    v.    Patten,    ?,2    111. 

52;   Story's  Eq.  PI.   §  311;   see  U.  .^2S;    Zoll   v.    Campbell.   3   W.   Va. 

S.   Equity   Rule   5S.   post.  226;   New  Era  Co.  v.  Shannon.   44 

'"Barton's  Suit  in  Eq.  74,  7-5;   2  III.  App.  477. 

Barb.  Ch.  Pr.   104,  105;    March  v.  '«  Howell  v.  Ashmore.  1  Stockt. 

Davidson.    9    Paige    Ch.    R.    .580;  (N.  .1.)  82;  Bell  v.  Pomeroy.  i  Mc- 

Story's  Eq.  PI.   §  317-320.  Lean,   57. 
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cumulative  iu  its  cbaracter.-^  It  is  ouly  necessary  to  aver 
that  the  evidence  will  aid  the  complainant  iu  the  suit  at 
law.2- 

But  where  both  discovery  and  iiual  relict'  are  sought, 
the  bill  should  aver  that  the  facts  are  known  to  no  other 
person  than  the  defendant, ^^  and  should  show  that  the 
discovery  is  indispensable  to  the  attainment  of  justice.-'' 

In  a  bill  for  discovery  only,  the  oath  of  the  defendant 
can  not  be  waived  as  in  other  cases. -'^ 

.V'o.   IGO.     Bill  of  dirovrry  to  discover  title  in  aid  of  a  defense  to  an 
action  of  ejectment. 

To  the  Honorable  .Judges  of  the  Circuit  Court  of  the  County  of  ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

Your  orator,  A.  B..  of,  etc.,  respectfully  represents  unto  your  honors, 
that,  etc.  (Here  set  forth  the  m-atter  concerning  which  the  discovery 
is  sought  fully  and  concisely,  the  interests  of  the  several  parties  in  the 
subject,  and  the  complainant's  right  to  the  discovery.) 

Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the  prem- 
ises except  in  a  court  of  equity;  and  to  the  end  that  the  said  C.  D.,  who 
is  made  a  party  defendant  to  this  bill,  may  upon  his  corporal  oath 
full,  true,  direct  and  perfect  answer  make  to  all  and  singular  the 
matter  aforesaid,  and  more  especially  that  he  may  answer  and  set 
forth: 

I.  Whether  your  orator  is  not  now,  and  has  not  been,  for  several 
and  how  many  years  last  past,  and  from  what  time  in  particular, 
seized  in  his  demesne  as  of  fee,  or  otherwise,  and  how  well  entitled  of, 
in  or  to  the  said  premises  hereinbefore  particularly  mentioned  and 
described,  or  some,  and  what  part  thereof,  or  how  otherwise? 

li.  And  whether  the  same  were  not  purchased  by  your  orator  in  the 
year  ,  and  when  in  particular,  of  and  from  the  said  E.  D. ? 

III.  And  whether  the  said  preniises  were  not  duly  conveyed  to  your 
orator  by  the  said  E.  D.,  by  such  indenture  of  lease  and  release,  of  such 
date  respectively  as  aforesaid,  or  by  some,  and  what  other  means  in 
particular? 

IV.  And  whether  your  orator  did  not.  under  and  by  virtue  of  such 
conveyance  to  him  by  the  said  E.  D.,  enter  into  and  upon,  and  has  not 
ever  since  .been  in  the  actual  possession  and  enjoyment  of  the  said 
Iiretnises.  or  how  otherwise? 

history's  Eq.  PI.  §  324;   County  I'obson  v.  Doyle,  191    111.  5G6. 

V.   Davis,  143   111.    151;    Robson  v.  ^t  County  v.  Dams,  143  111.   I."<1. 

Poyle.  191  III.   566.  -■'•Rev.    Stat.    (1913)    166;    1    J. 

:!^  Story's  Eq.  .lur.  S  74,  u;   lioh-  &  A.  An.   Stat.   744;    see  Veriflca- 

son  V.  Doyle,  191   111.  566.  lion   of   Dills,   page   39   ante. 

-3  Vcnnum  v.  Davis,  35  111.  568; 
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V.  And  wliethcr  the  said  E.  1).  has  not  since  departed  this  Hie,  and 
when? 

VI.  And  whether  the  said  C.  D.  did  not,  upon  the  decease  of  the 
said  E.  1).,  :ind  by  what  means,  obtain  possession  of,  and  has  not  now 
in  his  custody,  possession  or  power,  all,  or  most,  or  some,  and  which 
of  the  title  deeds,  evidences,  and  writings  of  the  said  E.  D.,  relating 
to  the  premises  so  purchased  by  your  orator  as  aforesaid? 

VI I.  And  whether  the  same  do  not  also  relate  to  some,  and  what 
otlier  estates,  or  how  otherwise? 

VIII.  And  whether  the  said  C.  D.  has  not  brought  such  action  of 
ejectment  against  your  orator,  and  for  such  purpose  as  hereinbefore 
mentioned,  and  does  not  threaten  and  intend  to  proceed  therein,  with- 
out making  any  discovery  of  the  several  matters  aforesaid,  unless  he 
shall  be  lestrained  therefrom  as  aforesaid,  or  bow  otherwise? 

And  that  the  said  C.  1).  may  also  discover  and  set  forth,  in  manner 
aforesaid,  whether  there  is  or  are  any,  and  what,  outstanding  term  or 
terms  of  years,  or  other,  and  what,  subsisting  estate  in  said  ))remises, 
prior  to  your  orator's  said  estate  and  interest  therein,  which  will 
defeat  the  title  of  your  orator,  and  prevent  a  good  defense  at  law  to 
the  said  action,  and  in  whom  the  same  is  or  are  vested;  and  that  he 
may  also  discover  and  set  forth  how  he  makes  out  and  derives  his 
pretended  title  and  claim  to  the  said  premises  so  purchased  by  your 
orator  as  aforesaid,  and  the  nature  and  particulars  thereof?  And  that 
the  said  0.  D.  may  make  a  full  and  true  disclosure  and  discovery  of 
the  several  matters  aforesaid,  to  the  end  that  your  orator  may  be  the 
better  enabled  to  defend  the  said  action  of  ejectment;  and  that  in  the 
meantime,  and  until  the  said  C.  D.  shall  have  made  such  discovery  as 
aforesaid,  that  he  may  be  restrained,  by  the  order  and  injunction  of 
this  honorable  court,  from  further  proceedings  in  the  said  action  of 
ejectment,  and  all  further  and  other  proceedings  at  law  whatsoever 
against  your  orator  touching  the  several  matters  aforesaid,  or  any  of 
them. 

May  it  please,  etc.     (Prayer  for  subpana  and  also  for  injunction.) 


SECTION  III. 
DEFENSES   TO. 

Defenses  to  a  bill  of  discovery  may  be  made  either  by 
a  demurrer,  a  plea  or  an  answer.  If  the  matter  relied  on 
by  the  defendant  constitutes  a  defense  to  the  relief  or 
purpose  sought  by  the  bill,  whether  that  relief  be  at  law 
or  in  equity;  or  if  the  defense  be  that  the  complainant 
has  no  right  to  equitable  relief;  or  that  neither  the  com- 
plainant nor  defendant  has  any  interest  in  the  subject- 
matter,  or  that  the  defendant  is  a  bona  fide  purchaser  for 
a  valuable  consideration  without  notice;  or  that  the  bill 
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does  not  declare  a  purpose  for  wliicli  courts  of  equity 
will  compel  a  discovery ;  or  that  the  complainant  is  under 
some  disa])ilit}' ;  in  these,  and  in  like  cases,  though  the  de- 
fense extends  to  the  entire  suhject  of  the  suit,  it  seems 
now  settled  that  the  objections  must  be  taken  ))y  way  of 
plea  or  demurrer.' 

And  it  is  a  general  rule,  that  unless  the  defendant  can 
s])ecihcally  protect  himself  by  way  of  demurrer  or  plea, 
according  to  the  nature  of  the  case,  he  must  put  in  an 
answer.- 

Demurrer. — Where  the  objection  ap]iears  upon  the  face 
the  liill,  like  in  all  other  pleadings,  advantage  may  be 
taken  of  it  by  demurrer.  And  this,  wliether  the  objec- 
tion applies  to  the  whole  of  the  bill,  or  to  particular  dis- 
coveries, only.^ 

Unless  it  appears  clearly  by  the  bill  that  the  complain- 
ant is  not  entitled  to  the  discovery  he  requires,  or  that  the 
defendant  ought  not  to  be  compelled  to  make  it,'  a  demur- 
rer to  the  discovery  will  not  hold;  and  the  defendant,  un- 
less he  can  protect  himself  by  a  plea,  must  answer.^ 

Where  the  bill  is  for  discovery  and  relief,  the  defend- 
ant may,  if  he  pleases,  demur  to  the  relief  and  answer  to 
the  discovery.  A  demurrer  which  is  good  to  the  relief 
generally,  defeats  the  discovei-j'  also.^  I)Ut  he  can  not 
demur  to  the  discovery  and  answer  to  the  relief."  In 
other  words,  the  defendant  can  not  demur  to  the  discov- 
ery alone  and  not  to  the  relief,  wlieii  tli(^  discovery  is 
merely  incidental  to  the  r(>li(>f;  for  that  M'ould  be  to 
demur,  not  to  tlic  tiling  i-('(|uired,  l)ut  to  tlie  means  by 
whicli  it  was  to  lie  olitaincd.'  A\'li('rc  tlie  discovery  souglit 
is  )iiil  a  mere  inciijcnt  to  titc  ri'licf  prayed,  it  is  donlitfiil 


12    Barb.    Ch.    Pr.    109;    Story's  .■!:   Coop.  Kq.   I'l.  117:    2  Barb.  Ch. 

Eq.   PI.   5   -Ifir,.  K.   1(17. 

■^  Id.  "Weir.   Eq.    PI.    133:    Morpati    v. 

"2    Barb.    Cb.    Pr.    109;    Story'sr  Harris.  2  Bro.  C.  C.   124. 
Eq.  PI.  S  465.  -  Drarr      v,      Attorney-am..      1 

<  Welf.    Eq,    PI.    131;    Mitf.    Ki\.  Vounpe  &  Col,  197.  205,  206;   Coop. 

I'l.    200;    2   Barb.   Ch.    Pr.    109.  Eq.    PI.    117:     llaro   on    niBc.    290, 

■  llodykin  v.  Longdcn.  8  Yes.  H.  292. 
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wlictlior  a  doinurrer  to  the  rolief  only  would  not  lie  bad.^ 
Wlioro  tho  solo  object  of  tlie  l)ill  is  to  ohtaiii  a  discov- 
ery, some  ground  of  demm-rer,  whieli,  if  tlie  hill  prayed 
relief,  would  extend  to  discovery  as  well  as  relief,  will  not 
hold.  Thus,  a  demurrer  to  a  hill  of  discovery  merely  will 
not  lie  for  want  of  e(juity  or  for  want  of  parties;  for  the 
(•omphiinant  seeks  no  decree;  nor  because  the  bill  is 
iirouirht  for  the  discovery  of  i)art  of  a  matter,  for  that  is 
merely  a  demurrer  because  the  discovery  Avould  be  in- 
sufficient." 

Lord  K(>desdale  thus  classifies  the  causes  of  demurrer 
to  a  bill  of  discovery:  Firsf,  that  the  case  made  by  the 
l)ill  is  not  such  in  which  a  court  of  equity  assumes  a  ju- 
risdiction to  compel  a  discovery.  Second,  that  the  com- 
lilainant  has  no  interest  in  the  subject,  or  no  interest 
which  entitles  him  to  call  on  the  defendant  for  a  discov- 
ery. Third,  that  the  defendant  has  no  interest  in  the  sub- 
ject to  entitle  the  complainant  to  institute  a  suit  against 
liini,  even  for  the  purpose  of  discovery.  Fourth,  although 
both  comjilainant  and  defendant  may  have  an  interest  in 
the  subject,  yet  that  there  is  not  that  privity  of  title  be- 
tween them  which  gives  the  complainant  a  right  to  the 
discovery  required  by  his  bill.  Fifth,  that  the  discovery, 
if  obtained,  can  not  be  material.  Sixth,  that  the  situation 
of  the  defendant  renders  it  imi)ropei-  for  a  court  of  equity 
to  compel  a  discovery.'" 

-Vo.  161.    Demurrer  to  a  hill  of  discovery,  where  defendant  has  no  in- 
terest. 
(Title  of  court  and  cause.) 

The  demurrer  of  C.  D.,  defendant,  to  the  bill  of  complaint  of  A.  B., 
'■omplainant. 

This  defendant,  etc  (Proceed  as  in  A'o.  .73.  to  the  osirW.?/,-*).  that 
the  complainant  has  not.  in  and  by  his  said  bill,  stated  or  shown  that 
this  defendant  has,  or  pretends  to  have,  any  right,  title  or  interest 
in  the  matters  and  things  complained  of  by  the  said  bill,  or  any  of 
them,  or  any  right  on  the  part  of  the  complainant  to  call  upon  this 
defendant  in  a  court  of  equity  for  a  discovery  of  the  said  matters  and 

'  .ingel  v.  Angel.  1  Sim.  83,  93;  Pr.  110. 

Hare  on  Disc.  6;    2  Barb.  Ch.  Pr.  lo  Mitf.  Eq.  PI.  185-  2  Barb    Ch 

""■  Pr.  111. 

'■  Mitf.  Eq.   PI.  200;    2  Barb.  Ch. 
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things,  or  any   of  them.     And  that  for  anything  that  appears  to  the 
contrary  by  the  said  bill,  this  defendant  may  be  examined  as  a  witness 
In  this  suit. 
Wherefore,  etc.     {Convlude  as  in  No.  -JJ.) 

It  ia  ordinarily  a  good  objection  to  a  bill  of  discovery 
that  it  seeks  the  discovery  from  a  defendant  who  is  a 
mere  witness,  and  has  no  interest  in  the  suit;  for  as  he 
may  be  examined  in  the  suit  as  a  witness  there  is  no 
ground  to  make  him  a  party  to  a  bill  of  discovery.'^ 

No.  162.     Demurrer  to  a  ii!l  of  diseovery  for  want  of  privity. 

[Proceed  as  in  the  last  form  to  the  a-'sterisk,*)  that  the  complainant 
has  not.  by  his  said  bill,  shown  such  privity  of  title  between  him  and 
this  defendent,  or  shown  any  such  right  or  title  as  entitles  him,  in  a 
court  of  equity,  to  the  diseovery  from  the  defendant  thereby  sought. 

Wherefore,  etc.     [Conclude  as  in  No.  US.) 

Plea. — If  the  objection  to  a  bill  of  discovery  does  not 
appear  upon  the  face  of  it,  the  defendant  must  bring  it 
before  the  court  by  plea.^^  And  the  grounds  of  objection 
to  discovery  which  may  be  raised  by  plea  are  nearly  the 
same  as  those  wliich  have  just  been  mentioned  as  causes 
of  demurrer.  And  sometimes  the  situation  of  a  defend- 
ant may  render  it  improper  for  a  court  of  equity  to  com- 
])el  a  discovery ;  because  it  may  subject  him  to  forfeit- 
ure, or  pains  and  penalties;  or  criminal  i)rosecuti(>n ;  or 
be  contrary  to  the  confidence  reposed  in  him  as  a  counsel, 
attorney,  or  arbitrator;  or  because  he  is  a  jiurchaser  for 
a  valuable  consideration,  without  notice  of  complainant's 
title.'-' 

To  a  bill  of  discovery  for  the  purpose  of  proceeding  at 
law,  a  plea  of  payment  of  the  money  deinanded  by  liie 
comi)lainant  does  not  lie.'^  So,  when  the  bill  is  for  an  in- 
junction to  restrain  the  defendant  from  setting  up  at' law 
an  outstanding  term,  a  plea  of  title  to  the  whole  bill  is 
bad.'''    So,  to  a  bill  for  a  discovery  of  an  agr(>enient,  with 


11  story's  Va].  .Iiir.  1489-93;  De- 
troit V.  Lcdwidge.  162   III.  305. 

12  2  Barb.  Ch.  Pr.  111. 

112  Barb.  Ch.  Pr.  112;  Mitf.  Eq. 
PI.  282;  March  v.  Davidson.  9 
Paige  Ch.  R.  580;   Hayes  v.  Cald- 


veil.   5  Gilni.   33. 

1 1  landman    v.   Taylor. 

Dick.  R. 

C51. 

10  Qait  V.  Oshaldeslon, 

5  Mad.  n. 

428. 

Bills  of  Discovery.  -W.] 

iiii  iillegation  to  prevent  tlif  operation  of  the  statute,  the 
statute  of  frauds  can  not  he  ph'aiU'il."' 

A  pU'a  of  want  of  parties,  does  imt  lie  to  a  hill  of  tlis- 
fovery  merely.*'  But  where  relief  is  prayed,  a  plea  of 
want  of  parties  goes  hotli  to  discovery  and  relief.** 

.Vo.  Ids.  Plea  to  a  bill  of  discovery  that  action  at  law  having  jurisdic- 
tion is  prndinfj,  etc. 
(As  in  No.  ()•'!.  to  the  asterisk  *,  then  proceed.)  for  plea  to  so  much 
and  such  part  of  the  complainant's  biU  as  seeks  a  discovery  from  this 
defendant,  of.  etc.,  this  defendant  pleads  thereto,  and  for  plea  says, 
that  long  before  the  complainant's  hill  was  filed  in  this  court,  and  on. 

etc.,  the  complainant  commenced  a  suit  in  the  court,  against  this 

defendant  in  respect  of  the  matters  as  to  which  discovery  is  sought  by 
the  complainant's  hill,  and  that  such  suit  is  still  pending  in  the  said 
court,  which,  as  this  defendant  avers.  Is  a  court  of  competent  jurisdic- 
tion to  afford  the  discovery  which  the  complainant  seeks  by  his  said 
hill.  Therefore,  this  defendant  pleads  the  same  to  the  complainant's 
bill,  and  prays  the  judgment  of  this  court  whether  it  will  hold  plea 
upon  and  enforce  this  defendant  to  answer  the  complainant's  said  bill, 
for  the  cause  aforesaid. 

\o.  IS).  Plea  to  a  bill  of  discovery  that  a  discovery  would  compel  de- 
fendant to  betray  confidence  as  solicitor. 

(Commeni  e  as  in,  No.  6'.j.) 

This  defendant,  etc.,  (as  in  No.  (l'>  to  the  asterisk*),  as  to  so  much  of 
the  said  bill  as  prays  that  this  defendant  may  discover  whether,  etc., 
this  defendant  pleads,  and  for  plea  says,  that  this  defendant  has  no 
knowledge  of  the  matters  concerning  which  discovery  is  so  prayed,  or 
any  of  them,  except  in  and  by  means  of  the  confidence  reposed  in  this 
defendant  as  solicitor,  employed  by  E.  F.  in  the  complainant's  hill 
named. 

Therefore,  etc.     (Conclude  as  in  No.  65.) 

Answer. — If  the  defendant  does  not  think  proper  to 
defend  himself  from  the  discovery  by  demurrer  or  plea, 
lie  has  been  permitted  by  answer,  to  insist  that  he  is  not 
obliged  to  make  the  discovery.*"  In  this  case  the  com- 
plainant may  except  to  the  defendant's  answer  as  insuffi- 
cient; and  upon  the  hearing  of  the  exceptions  it  will  he 

isMitf.    Eq.    PI.    265-267;    Welf.  i»W.,-   Id.:   Plunket   v.    Peuson, 

Eq.  PI.  135;   2  Barb.   Ch.  Pr.  112.  2  Atk.  R.  .=;i. 

'T  Story's   Eq.    PI.    §    610;    Mitf.  •"  Mitf.  Eq.  PI.  307;  2  Barb.  Ch 

Eq.    PI.    2S0;    Welf.    Eq.    PI.    134;  Pr.  113. 
Bcames'  PI.  274. 
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determined  ^yllethe^  tlie  defendant  is  or  is  not  bound  to 
make  the  discovery.^^ 

A  defendant  can  not  demur  to  part  and  answer  to  a 
part  of  a  bill  of  discovery,^ ^  as  tbe  rule  is  well  settled, 
that  if  he  submits  to  answer,  he  must  answer  fully. ^- 

An  answer  to  a  bill  of  discovery  is  entitled  to  no  higher 
consideration  than  the  answer  of  a  party's  own  witness 
ujion  the  stand,  and  may  be  controverted  in  the  same  way, 
although  he  can  not  impeach  the  party  answering,  by 
showing  that  he  is  unworthy  of  belief.^^ 

The  practice  of  allowing  exceptions  to  answers  to  bills 
of  discovery  to  be  settled  on  the  trial  of  the  action  at  law 
prevails  in  most  of  the  States.  If  the  answer  is  not 
strictly  responsive,  exception  should  be  taken  to  it  on  the 
trial,  and  tlie  court  will  exclude  such  parta  of  the  answer 
as  are  exceptionable.^* 

The  (>ntire  answer,  if  responsive,  should  be  received  as 
evidence,  and  evidence  should  be  given  or  withheld  as  cir- 
cumstances may  justify.^^  And  in  answering,  the  defend- 
ant has  a  right  to  state  all  the  circumstances  connected 
with  matter  ab'vit  which  the  discovery  is  sought,  as  well 
that  whicJi  makt-*  for,  as  against  him.^" 

Practice  upon,  generally. — The  case  is  never  brought  to 
a  hearing  upon  a  bill  for  discovery  only,  but  as  soon 
as  the  answer  is  perfected  the  defendant  is  entitled  to 
move  for  costs."  But  when  the  bill  is  for  relief  against 
several  defendants,  and  for  discovery  against  only  one, 
he  can  not  make  a  motion  for  his  costs  until  the  hearing. 
The  court  will   not   undertake  the  labor  of  ascertaining 

2"  Id. :  Id. :  2  Ves.  Jr.  87.  R  Paige  Ch.  R.  580. 

'i  Jones  V.  fitra fjord.  3  P.  Wins.  ^iChamhrrs   v.    Warren,   13    111. 

R.    79;     Abraham    v.    Dodc/.^on.    2  .TIS;   11   Paige  Ch.  R.  618:   2  Dan. 

Atk.  R.  1.57;  Dormer  v.  Fortcsqur,  Ch.  Pr.  392;    4   Dana.  59;    5  Ohio, 

2  AtU.  282.  174;   3  Eng.  Ark.  R.  356. 

=2  Hare  on   Disc.  251;    Mitf.   Eq.  ^-'Chambers   v.    Warren.    13    111. 

PI    307,  note  h.  31S;    5   Ham.   2S3;    Fant  v.   MiUrr. 

i^Chamhcrs    v.    Warrcv.    13    111.  17  Gratt.  Va.  R.   187. 

318;  CwrHs-s  V.  .Uoi-fin,  20  111.  557;  ^eChnmhrrs    v.    M'nrreii.    13    111. 

M-ilHnms    v.    .ramr.    55    111.    181;  318. 

Story's   Eq.   PI.    §   319.   note   3;    3  27  A'i)i/7  v.  Clark.  3  Paige  Ch.  R. 

Litt.  R.  379;  8  Blackt.  R.  35,  177;  76. 
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wliotlior,  uiidor  the  prayer  for  gcMUM-nl  relief,  some  relief 
may  not  be  given  against  liini.-'* 

Tlie  general  rule  is,  that  the  eouiplainant  in  a  hill  of 
discovery,  upon  obtaining  it,  pays  the  defendant  his 
costs.-"  And  costs  are  given  against  the  conii)lainant,  as 
a  matter  of  conrse,  if  the  clinrgcs  of  the  hill  are  denied.'"' 
Bnt  if  the  complainant,  before  filing  liis  bill,  asks  a  dis- 
covery from  the  defendant,  who  refuses  it,  whereby  the 
complainant  is  comiielled  to  come  into  equity,  the  de- 
fendant will  not  be  allowed  costs.^* 

Wlien  the  answer  is  obtained,  and  the  complainant  has 
secured  all  the  relief  asked,  or  whicji  the  court  could  give, 
the  bare  dissolution  of  the  injunction — which  must  fol- 
h)w — is  equivalent  to  an  order  dismissing  the  bill,  making 
a  final  disposition  of  the  suit.^- 


■' Attorriey  Qeneral  v.  Birch.  4 
Mad.  178. 

-■'  Burnett  v.  Sanders,  4  Johns. 
Ch.  R.  504;  McElwcc  v.  Sutton.  1 
HiU's  Ch.  R.  34;  Coop.  Eq.  PI.  61. 

»«  King  v.  Clark,  3  Paige  Ch.  R. 
76. 

iiMcElwee   v.    Sutton,    1    Hill's 


Ch.  R.  34;  King  v.  Clark,  3  Paige 
Ch.  R.  76;  Burnett  v.  Sanders.  4 
Johns.  Ch.  R.  504. 

:'2  Yates  V.   Monroe,   13   111.   212 
Russell    V.    Clark.    7    Cranch,    69 
Avery  V.  Holland,   2   Overton,  71 
Burnett  v.    Sanders,   3    Paige   Ch, 
P..   76. 
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SECTION  I. 
NATURE   OF,   AND   WHEN   PROPER. 

Nature  of. — Where  two  or  more  j)er.sous  claim  the  same 
)iro))('rty  in  different  titles,  whether  legal  or  equitable, 
from  another,  who  is  in  the  po'sition  of  an  innocent  stake- 
holder, standins:  indifferent  l)etween  them,  the  latter,  if 
molested  In*  a  suit  actual ly  brought  or  threatened,  nuiy 
file  his  bill  of  interpleader,  for  the  purpose  of  oonipelling 
the  claimants  to  litigate  their  rights  at  their  own  expense, 
and  thus  protect  liimself  from  all  vexation  and  responsi- 
bility. ^ 

A  bill  will  lie  only  where  the  same  thing,  delit  or  duty, 
is  clainu'<l  by  both  or  all  the  (h^fendants  by  difl'erent  or 
separate  interests;^  where  all  their  adverse  titles  or 
claims  are  derived  from  a  common  source;^  and  where 
the  complainant  has  no  claim  or  inter(>st  in  the  subject- 
nuitter  or  controversy.'' 

1  Bai'ton's    Suit    in    E(|uUy,    68;  -  Co{igsu-rl!  v.  Armstrong,  77  111. 

Story's  K(\.  PI.,  S  291;   CugsweU  v.  l."!!);  Hi/aii  v.  La'mson.  \Wi  111.  520; 

Armstrong.    77    111.    130;    Ncwiutll  /'.  V.  Bank  v.  A'.  L.  Bank,  1.05  111. 

V.   Kastrns.   70   111.    156;    Hralh    v.  2.'i0;     Xrwrnun    v.    Bank.    156    111. 

Hnrless,  73  111.  323;  P.  V.  Hank  v.  530;    Morrill    v.    Ins.    Co..    183    III. 

.V.  L.  Bank.  135  111.  250;  Nrivman  2G0;    Ranch   v.  Bank,  223  111.  507. 

V.    Bank.    156    111.    530;     A',i/a7i    v.  :>  Ibid. 

I  amson.  153   111.  520;    McClintock  <  Ibid. 
V.  Ileltirrg.   168  111.  384. 
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But  ail  interest  by  tlio  coinplaiiiant  tliat  one  pait_\  to 
the  bill  should  siu-oood  rather  than  tlH>  other,  in  ordei- 
thereby  to  increase  the  eoniplainant's  prospe<'ts  of  suc- 
eoss  in  respect  of  certain  other  property  not  involved  in 
the  suit  in  (inestion,  is  no  ol)jeetion  to  a  hill."' 

While  it  is  proper  where  suits  are  tiireatened,  it  will 
not  lie  after  a  judgment  at  law  on  the  chiim  in  favor  of 
either  or  both  of  the  claimants." 

It  is  sufficient  if,  of  the  two  adverse  claims  against  th(! 
complainant,  one  of  the  claims  is  legal  and  the  other 
equitable.'' 

Tt  is  not  necessary  for  the  holdi-r  of  the  fund  to  file  a 
bill  when  ho  is  already  a  party  to  a  suit  in  chancery, 
brought  by  one  claimant  against  the  other  to  settle  the 
liglit  to  the  fund.  In  such  case  the  holder  of  the  fund 
should  apply,  by  petition  in  that  suit,  for  leave  to  pay  the 
money  into  court,  to  abide  the  event  of  the  litigation  be- 
tween the  other  parties.** 

The  party  seeking  relief  by  an  inter])leader  must  not 
have  incurred  any  independent  lialiility  to  either  cUxim- 
ant,  or  have  expressly  acknowledged  the  right  or  title  of 
one,  or  by  contract  with  either  have  made  himself  liable 
in  any  event  to  either.^ 

But  the  mere  existence  of  a  contract  relation  with  the 
defendant  does  not  deprive  a  complainant  of  this  kind  of 
relief." 

To  maintain  a  bill  of  interpleader  tlio  complainant 
nnist  be  in  the  possession  of  the  goods  or  thing  in  contro- 
versy." But  in  Connecticut  it  has  been  held  that  if  the 
complainant  has  paid  over  money  to  one  of  the  defend- 
ants under  a  claim  of  right  to  wliich  he  was  obliged  to 
submit,  tliis  would  not  i)rcc]nde  him  from  sustaining  the 

■•  Oppriihiim    V.    Wotf.    ?,    Sand.  Dr  /onchc  v.   (iarrison.   Hit  Penn. 

Ch.   571.  81.   430;    Ins.   Co.  v.   Pinprey.   141 

'Halhauny  v.   Foy,   40   Mo.   540.  Mass.  411;   KilUnn  v.  Ebhinrihau.i. 

T  Hrhuyler   v.    Prlessier.   3    Edw.  110  U.   S.  .'SeS. 

Ch.    191;     Rirhnrds    v.    Salter.    9  w  Sfrhtrl  v.   Sheafer,   117   Penn. 

.'ohns.  Ch.  R.  44.'.  St.  3.^5. 

"  Badeaii  v.  Roots.  2  Paige  Ch.  h  2  Barb.  Ch.  Pr.  118;   Burnett 

209.  \.   Anderson.  1   Mer.   405. 

•  Story's  Eq.   PI.   5   293.  note  a: 
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bill.i-  So,  wliere  a  tenant  lias  paid  rent  to  one  of  the 
claimants,  in  ignorance  that  the  title  was  disputed,  he 
has  been  allowed  to  compel  the  parties  to  interplead.^^ 

A  hill  of  interpleader  will  not  lie  where  the  complain- 
ant denies  any  liability  to  either  of  the  defendants,^*  or 
wliero  a  question  is  raised  as  to  the  amount  which  is  the 
snl)Jcct  of  an  interpleader.''' 

It  can  not  be  sustained  where  the  comjilainant  is  obliged 
to  admit  that,  as  to  either  of  the  defendants,  he  is  a 
wrong-doer.^"  Nor  where  it  appears,  from  the  l)ill  itself, 
that  there  can  be  no  doubt  as  to  which  of  the  defendants 
is  entitled  to  the  fund  or  duty  claimed. ^^  Nor  by  a  sheriff 
against  several  creditors,  where  a  controversy  arises  as 
to  the  application  of  the  money  in  his  hands,  derived  from 
a  sale  of  a  debtor's  property  on  execution.'*  Nor  can  a 
sheriff,  who  has  seized,  on  execution,  property  claimed  by 
a  stranger,  file  a  bill  against  the  claimant  and  the  parties 
to  the  suit,  to  settle  the  question  of  property.^®  And  a 
mere  agent,  having  a  fund  in  his  hands,  as  such,  which  is 
claimed  by  a  third  person,  can  not  file  a  bill  of  inter- 
pleader; but  if  the  claimant  claims  title  derived  from  the 
principal,  the  bill  will  lie.^" 

To  maintnin  a  bill  of  interpleader,  it  is  necessary  that 
Ibc  complainant  sboiild  lie  uncertain  to  whom  the  right 
b('h)ngs.-''  And  it  inusl  be  sliown  that  tbere  are  jiersons 
■in  rsfte  cai)able  of  interpleading,  and  setting  up  opposite^ 
claims." 

Rills  of  inter]ileader  do  not  ordinarily  lie  except  in 
cases  of  jirivity  of  some  sort  between  all  the  parties — such 

i-'.Yc/sft    V.    Smith.    G    Conn.    R.  "  R.    R.    Co.   v.    Cliitr.   4    Paige 

421.  Ch.    R.   .■',S4. 

r.tjcw  V.  Wood.  1  Craig.  &  Phil.  "42    N.    H.    Rep.    7S;    fHiaw   v. 

185;   2  Barb.  Ch.  Pr.  IIS.  Coster,  8  Paige  Ch.  R.  ."isn. 

'4  Stor.v's  Eq.  PI.  §  2fl2.  m  Qiiinii  v.  Gyrrn.  1  Ired.  Ch.  R. 

1-' Story's  Rn.  PI-  §  291   n.;   OIns-  229;    O'l'im  v.   Vntton,  2  Ired.  Ch. 

jtpr  V.  Weisherg,  43  Mo.  App.  214;  4S. 

Telephone  Co.  v.  Benson,  63  Arlc.  ^"Gibson  \.  Golilthioaitc,  7  Ala, 

283.  R-  2S1. 

la  Shaw  v.   Coster.   8   Paige   Ch.  212  Barb.  Ch.  Pr.  118:  Welf.  Eq. 

R.    339;    Quinn   v.    Green.   1    Ired.  PI.   152;    Bar! on "s  Suit  in   Eq.   fi9. 

Ch.    R.    229;    Ifaiirh    v.    ]1onk.    22:i  22  Coop.   l'"(|.   PI.    ir,;    Story's  Eq. 

Ill     507.  PI.   S   29.-.. 


Bills  of  Tnteiu'i.e.vdeu.  'Mi) 

as  privity  of  estate,  or  title,  or  contract — and  where  the 
claim  is  all  of  the  same  nature,  for  where  the  claimants 
assert  their  rights  under  adverse  titles,  and  not  in  priv- 
ity, and  where  their  claims  are  of  different  natures,  the 
bill  can  not  be  maintained.-^  Thus  a  tenant  liable  to  ))ay 
rent,  may  tile  a  bill  of  interpleader,  where  there  are  sev- 
eral persons  claiming  title  to  it  in  privity  of  contract,  or 
(if  tenure,  to  compel  them  to  ascertain  to  whom  it  is  prop- 
erly payable.-*  But  if  a  mere  stranger  should  set  up 
claim  to  the  rent  by  a  title  paramount,  and  not  in  privity 
of  contract  or  tenure;  or  a  claim  of  a  different  nature — 
such  as  a  claim  to  mesne  profits  in  virtue  of  his  title 
paramount — no  bill  of  interpleader  would  lie  on  behalf  of 
the  tenant;  for  the  debt  or  duty  is  not  of  the  same  na- 
ture.-^ 

But  if  a  person  who  has  a  legal  demand  for  a  sum  of 
money  assigns  his  interest,  the  debtor  may  compel  the 
assignor  and  assignee  to  interplead.-"  So  an  auctioneer 
may  maintain  a  bill  of  interpleader  between  a  vendor  and 
purchaser,  who  both  claim  the  deposit  of  money  at  a  sale; 
he  being  deemed  the  agent  for  both  parties. ^^  It  is  a 
proper  proceeding  by  parties  having  funds  belonging  to 
an  estate,  which  are  claimed  by  different  heirs.-'' 

A  l)ill  of  interpleader  will  lie  where  the  several  claim- 
ants do  not  claim  the  whole  fund  or  mattei-  in  dispute,  but 
different  portions  of  the  fund,  if  the  aggregate  of  all  the 
claims  exceeds  the  full  amount  of  the  fund,  and  the  com- 
lilainant  is  in  the  position  of  a  stake  holder,  unable  to  de- 
termine to  whom  and  in  what  proportions  the  payments 
should  be  made.^^ 

.\  party  who  is  taxed  in  two  different  towns  for  the 
same  property,  which  is  onh'  liable  to  be  taxed  once,  and 
where  it  is  doubtful  to  which  town  the  right  to  tax  be- 

"Coop.  Eq.  PI.  4S;  Mitf.  Eq.  PI.  Ves.  R.  .377. 

142;  Dungey  v.  Angove,  2  Ves.  .Tr.  -'  Farcbrnther  v.  Pratlrnt.  Dan. 

"04.  Rep.   04;    2  Barb.   Ch.  Pr.   119. 

"  Welf.  Eq.  PI.  152;   Story's  Eq.  ^^  Todd    v.     Todd,    56    111.    App. 

PI.  S   239.  3i'2;    S.   C,   159    III.   408. 

:■>  Story's  Eq.  PI.  %  239:   2  Barb.  "  ■SYftoo!  District  v.  Weston,  31 

Ch.   Pr.  119;    Welf.  Eq.  PI.   153.  Mich.  85. 

'*East  India  Co.  v.  Edwards.  18 
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longs,  iiuiy  file  a  liill  of  iiilci-plcadt'i'  to  cohiik'I  1I:p  col 
lectors  of  tbo  tax  to  settle  the  riaht  between  themselves/" 


SECTION  II. 
FRAME  OF  BILL. 

A  bill  of  interpleader  contains  the  essential  elements, 
if  it  shows  that  the  same  money  is  claimed  by  both  de- 
fendants who  claim  throngh  the  same  source  of  title,  the 
complainant;  and  that  the  complainant  is  disinterested 
and  not  independently  liable. ^^ 

The  bill  should  not  set  out  the  facts  on  which  the  title 
of  the  claimants  is  based,  but  ought  only  to  state  in  a 
general  way  the  natures  of  their  claims. "- 

The  bill  must  show  that  each  of  the  defendants  claims  a 
right,-'''  the  difficulty  in  which  the  c<inii>lainant  is  ])laced, 
and  should  offei'  to  bring  the  thing  claimed  into  court ;  for 
if  it  is  not  offered,  the  court,  upon  the  application  of 
either  of  the  defendants,  will  order  the  money  or  proj)- 
erty  into  court. ^■'  And  the  want  of  such  an  offer  is 
ground  for  demurrer.^"'  And  if  the  claim  is  for  goods,  it 
is  not  sufficient  to  offer  to  bring  the  value  of  the  goods 
into  court. ^*' 

The  hill  should  pi'ay  that  the  defendants  may  inter- 
l)lead;  that  the  court  may  adjudge  fo  whom  the  money  or 
thing  belongs,  ami  that  the  complainanl  may  be  indem- 
nified.-'" 

Affidavit  of  non-collusion.—  A  bill  of  interpleader  must 
not  be  liroiiglit   in  collusion  with  either  claimant;  there- 

■■"/,'.    K.    Co.    V.    Vlutc.    \    Paigo  Mitf.   Kq.   PI.    142. 
Cli.   U.   3S4;    Tltompson  v.   Ehbets.  '•'Mohawk  \.   R.   R.  Co..  4   I'iiipe 

llopk.   CIi.    R.    272.  Ch.    R.    S84;     K/inir    v.    Co.i/rr.    R 

■n  Morrill    v.    In.f.    Co..    1S.T     111.  Paige  Ch.   R.   3:-!9. 
2<;0.  --•  story's  Eq.  PI.  §  291;   2  Barb. 

^2  Shaw   V.   Coster.    8    Paigr    Cli.  Ch.    Pr.   122;    Milf.    Kq.    PI.   4fl. 
,•539;    Story's    Eq.    PI.    S    292;    .Sie  ■"<  Hiniull    v.    Atnlrr.toii.    1    .Mrr. 

I.rrmr    hodur   v.    Rnddatz.    .'57    III.  10.". 
.A.|)l).    119.  -Mitf.   Eq.   PI.  49;    Wi-lf.  Kq.   I'l. 

■••Stor.v's    lOq.    PI.    S    292;    Well'.  1.".6. 
Eq.  PI.  IS.'i;   2  Rarl).  Ch.  Pr.  120; 
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fore  the  complaiiianl  is  always  required  to  annex  an  afli- 
davit  that  there  is  no  rollusion  lietwcen  liiin  and  any  ol' 
the  parties,^**  and  a  want  of  that  aHidavit  is  clearly  a 
cause  for  demurrer."" 

The  court  will  not  determine  on  counter-affidavits, 
whether  the  affidavit  denying-  collusion  is  false.^"  But 
where  there  is  a  suspicion  of  collusion  the  court  will  di- 
rect an  inquiry  into  the  circumstances.*^ 

All  the  complainants  should  join  in  the  affidavit,  and 
the  affidavit  of  the  complainant's  solicitor  is  not  generally 
sufficient.''- 

An  affidavit  of  non-collusion  can  not  be  controverted. 
The  court  gives  credence  to  the  affidavit  and  will  not  per- 
mit evidence  to  l>e  adduced  to  contradict  it.*-" 

Wliere  a  bill  is  tiled  by  an  officer  on  behalf  of  a  corpora- 
tion, he  must  not  only  swear  that  he  does  not  colhule,  but 
also  to  the  best  of  his  knowledge  and  belief,  the  corpora- 
tion does  not.** 

No.  Id').     Bill  of  interpleader. 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  .  in 

the  State  of  , 

In  Chancery  sitting: 
1.    Your  orator.  A.  B..  of,  etc.,  respectfully  represents  to  your  honors 
that  on,  etc.,  at,  etc.,  your  orator  purchased  of  one  C.  D..  of,  etc.,  one 
of  the  defendants  hereinafter  named,  two  horses,  for  which   he  prom- 
ised to  pay  the  said  C.  D.  the  sum  of  dollars,  and  gave  his  notes 

therefor,  payable  to  th^  said  C.  D.  after  date;  that  at  the  time  ot 

such  purchase  the  said  C.  D.  represented,  and  still  insists,  that  he  was 


■"«  Shan-  V.  Coster,  8  Paige  Ch. 
K.  339;  .{tkiiisnn  v.  Hanks.  1 
Cowen,  691 ;  Erringtnn  v.  Attor- 
tiey  Gen..  Bumb,  :;03;  Mitchell  v. 
llayne.  2  Sim.  &  Stu.  63;  Welf. 
Eq.  PI.  l.Se;  Mitf.  Eq.  PI.  49,  143; 
Ttine  V.  Rust.  37  Geo.  574;  Inat. 
\.  Anderson.  71  Md.  128;  Davis  v. 
Uaxis.  21  S.  E.  Rep.  (Ga.)  1002. 

"•2  Barb.  Ch.  Pr.  121;  Metealf 
\.    Rervry.    1    Ves.    248. 

<"  Story's  Eq.  PI.  291,  n.:  Lnttfj- 
slon  V.  Boylstoti.  2  Ves.  Jr.  101; 
Story's   Eq.    PI.   291   n.;    Curtis  v. 


Williams.   35   111.    App.   518. 

••1  Dunciey  v.  Anqove,  2  Ves.  Jr. 
304. 

42  2  Dan.  Ch.  Pr..  5th  Ed.,  1562; 
Wood  V.  Lyne.  4  DeG.  &  S.  16; 
Laraberie  v.  Broicn.  23  Beav.  607; 
Inst.  V.  Anderson.  71   Md.  128. 

«"2  Dan.  Ch.  Pr.  1563;  Byers. 
V.  ffansom.  Ill  111.  App.  575;  Cur- 
tis V.  Williams.  35  111.  A|)p.  518; 
Contra  Hoskins  v.  Mann,  143  App. 
49. 

*■■■■  Story's   Eq.   PI.   297. 
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the  owner  of  said  property,  and  had  good  right  to  sell  the  same  to  your 
orator  and  to  accept  the  said  notes  therefor. 

2.  And  your  orator  further  represents  that  afterward,  on,  etc.,  one  E.F., 
of,  etc.,  a  defendant  hereinafter  named,  made  known  and  claimed,  and 
still  insists  and  claims,  that  he,  the  said  E.  F.,  was  at  the  time  of  said 
sale  the  real  owner  of  the  property,  and  that  the  said  C.  D.  was  not  the 
owner  thereof  as  he  pretended  to  your  orator,  but  was  merely  the  agent 
for  the  said  E.  F.  in  making  the  said  sale  to  your  orator;  and  that  the 
said  C.  D.  had  no  authority  to  take  said  notes  in  his  own  name;   and 

that  the  said  sum  of dollars  was  due  and  payable  to  him,  the  said 

E.  F.,  and  not  to  the  said  C.  D. :  and  then  and  there  notified  your 
orator  in  writing,  not  to  pay  the  amount  of  said  purchase  money  to 
the  said  C.  D. 

3.  Your  orator  further  represents  that  the  said  E.  F.  has  commenced 

an  action  at  law  against  your  orator,  in  the  court  of  the  count.v 

of ,  to  recover  the  purchase  money  due  on  said  property,  and  that 

the  said  C.  D.  is  now  threatening  to  bring  suit  against  your  orator,  on 
the  said  promissory  note. 

4.  Your  orator  further  represents  that  he  has  always  been  willing  to 
pay  the  amount  of  such  purchase  money  to  such  person  or  persons  as 
should  be  lawfully  entitled  to  receive  the  same,  and  to  whom  he  could 
pay  the  same  in  safety;  and  he  hereby  offers  to  bring  the  same  into 
court,  as  the  court  shall  direct. 

5.  And  your  orator  further  represents  that  he  does  not  in  any  respect 
collude  with  either  of  the  said  named  defendants,  touching  the  matters 
in  controversy  in  this  cause,  nor  is  he  in  any  manner  indenmifled  by 
the  defendants,  or  either  of  them;  nor  has  he  exhibited  this,  his  bill 
of  interpleader,  at  the  request  of  the  defendants,  or  either  of  them, 
but  merely  of  his  own  free  will  and  to  avoid  being  molested,  vexed  and 
harassed  touching  the  matters  contained  herein. 

6.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  ecpiity;  and  to  the  end  that  the  said  C.  D. 
and  E.  P.,  who  are  made  parties  defendant  to  this  bill,  may  he  re- 
quired to  make  full  aud  direct  answers  to  the  same;  and  that  the 
defendants  may  severally  set  forth  to  which  of  them  the  said  sum  of 

dollars  does  of  right  belong,  and  is  payable,  and  how  in  iiarticular 

they  make  out  their  claim  thereto;  and  that  the  dcicndants  may  inter- 
plead, and  settle  and  adjust  their  said  demands  between  themselves; 
your  orator  being  willing  and  desirous,  and  agreeing,  that  the  said  sum 
may  be  paid  to  such  of  them  to  whom  the  same  shall,  in  the  Judgment 
of  the  court,  appear  of  right  to  belong;  and  that  your  orator  may  be  at 
liberty  to  bring  and  pay  the  said  sum  of  dollars  into  this  hon- 
orable court,  which  your  orator  hereby  offers  to  do,  for  the  benefit  of 
such  of  the  defendants  who  shall  apiiear  to  be  entitled  thereto,  and 
subject  to  the  further  order  of  the  court;  and  that  the  defendant,  E.  F., 
may  be  restrained,  by  the  injunction  of  this  court,  from  proceedinfi 
against  your  orator  In  the  said  action  at  law  tor  the  purchase  monev 
of  said  property,  and  that  all  the  defendants  may  be  restrained  from 
commencing  any  action  or  actions  against  your  orator  for  the  recov- 
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ery  oT  the  said  sum  of dollars,  or  touching  any  matters  or  things 

aforesaid;  and  that  the  said  C.  IX  may  be  decreed  to  deliver  the  said 
promissory  note  to  your  orator  to  be  canceled;  and  that  your  orator 
may  have  such  other  and  further  relief  in  the  premises  as  equity  may 
require,  and  to  your  honors  shall  seem  meet. 

.May  it  please  the  court,  etc.  ( I'mi/  inoccss  and  injunction,  and  add 
affidavit  as  follvws:) 

No.  166.     Affidavit   to   he  aniirxcd  to  hill  of  interpleader. 

St.\te  of ,      ") 

County  of J  ^' 

A.  B.,  of,  etc.,  on  oath  states,  that  he  has  exhibited  his  bill  of  inter- 
pleader against  the  defendants  C.  D.  and  E.  F..  named  in  the  fore- 
going bill,  without  any  fraud  or  collusion  between  him  and  the  said 
defendants  or  either  of  them;  and  has  not  exhibited  his  said  bill  at 
the  request  of  the  said  defendants,  or  either  of  them;  and  further 
states,  Uiat  he  has  exhibited  his  said  bill  with  no  other  intent  but  to 
avoid  being  sued  or  molested  by  the  said  defendants,  who  are  proceed- 
ing or  threaten  to  proceed  at  law  tor  the  recovery  of  the  funds  men- 
tioned in  said  bill.  A.  B. 

Subscribed,  etc. 

Xo.  167.     Bill  of  interpleader  by  fraternal  hrncficiary  society. 
(Venue  and  address  as  in  No.  IC,.',.  ante. 

1.  Your  orator,  ,  respectfully  represents  unto  your  honors  that  it 

is  a  fraternal  beneficiary  society  existing  under  and  by  virtue  of  the  laws 

of  the  State  of  ,  having  its  principal  office  in  the  city  of  ,  in 

said  State.  That  it  is  organized  and  doing  business  for  the  purpose  of 
(Here  describe  purposes) ;  that  since  Its  organization  it  has  been  and  is 
now  engaged  in  furnishing  assurance  to  its  members  according  to  the 
constitutional  and  general  rules  duly  adopted  by  it  and  in  force  for  its 
government:  a  true  and  correct  copy  of  which,  your  orator  is  ready 
and  willing  to  produce  on  the  hearing  hereof  as  the  court  shall  direct; 
that  in  every  instance  such  assurance  is  evidenced  by  a  written  bene- 
ficiary certificate  issued  by  and  in  the  name  of  your  orator,  to  such 
members  who  may  make  application  therefor,  and  who  may  be  entitled 
to  receive  the  same;  and  that  in  the  event  of  the  death  of  any  mem- 
ber so  assured,  your  orator  agrees  and  is  bound  to  pay  to  the  person 
lawfully  elected  by  said  member  to  be  the  beneficiary  of  said  cer- 
tificate, the  full  face  value  thereof. 

2.  Your  orator  further  represents  that   on,  to  wit,  the  day  of 

.  19 — ,  It  issued  a  beneficiary  certificate  to  one  A.  B.,  who  was  then 

a  member  of  your  orator's  said  organization  and  in  good  standing, 
bearing  the  number  — ;  that  upon  the  face  of  said  certificate,  the  name 
of  C.  H.,  a  sister  of  the  said  A.  B.,  appears  as  the  beneficiary  thereof, 
and  for  greater  certainty  your  orator  attaches  hereto  the  said  original 
certificate  marlted  Exhibit  "A"  and  hereby  makes  the  same  a  pa  : 
of  this  bill.  Your  orator  further  represents  that  in  and  by  section  — 
of  lis  constitution  in  force  at  the  time  of  the  issuance  of  said  certifi- 

1'.'? 
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cate,  and  from  thence  up  to  and  including  tlie  day  of  ,  19 — . 

it  is  provided,  among  other  things,  as  follows — "Where  marriage  is 
contracted  after  the  issuatice  of  certificate,  and  said  certificate  becomes 
payable  through  death,  it  shall  be  paid  to  the  widow,  or  in  the  event 
of  her  death,  to  their  joint  issue,  if  any.  unless  otherwise  ordered  after 
date  of  such  marriage,"  as  will  more  fully  appear  by  reference  to  said 
section  when  produced  upon  the  hearing  hereof  as  aforesaid. 

3.  That  afterward,  to  wit,  on  the day  of ,  19 — ,  your  orator 

duly  adopted  and  put  in  force  for  its  government,  a  new  constitution. 
^Yhic^^  superseded  the  said  former  constitution,  in  w-hich  new  constitu- 
tion said  provision  above  set  forth,  was  entirely  omitted,  all  of  which 
will  more  fully  appear  by  reference  to  said  new  constitution  when 
produced  in  court  on  the  hearing  hereof. 

4.  Your  orator  further  represents  that  it  is  informed  and  be- 
lieves, and  upon  such  information  and  belief  states,  the  fact,  that 
the  said  A.  B.  was.  on  the  day  of  ,  19 — ,  and  after  the  issu- 
ance of  said  certificate  as  aforesaid,  and  after  the  adoption  of  said  new 
constitution  as  aforesaid,  lawfully  married  to  one  D.  B.,  but  that  after 
such  marriage  the  said  A.  B.  gave  to  your  orator  no  further  order  or 
direction  with  reference  to  his  said  certificate  or  as  to  the  person  he 
desired  to  be  the  beneficiary  thereof;  and  that  after  said  marriage,  on, 

to  wit,  the  day  of  ,  19 — ,  the  said  A.  B.  died  at  ,  in  the 

State  of  ,  leaving  surviving  him,  among  others,   the  said   D.  B., 

his  widow,  and  the  said  C.  H.,  his  sister,  both  of  whom  are  herein  made 
defendants  to  this  bill. 

.5.  Your  orator  further  represents  that  the  benefits  of  the  said  cer- 
tificate No.  —  have  become,  and  are  now,  due  and  payable  to  the  true 
and  lawful  beneficiary  thereunder  as  the  court  shall  determine;  that 
according  to  said  constitution  the  amount  so  due  and  payable  is  the 
sum  of  dollars. 

ti.  That  by  reason  of  the  aforesaid  premises  the  said  C.  H.  and  D.  B. 
are  each  claiming  to  be  legally  entitled  to  receive  the  whole  of  said 
benefit  under  said  certificate,  and  each  is  demanding  of  your  orator  the 
full  payment  thereof,  and  threatens  to  bring  suit  at  law  against  your 
orator  to  recover  the  said  sum  so  due  as  aforesaid. 

7.  Your  orator  further  represents  that  It  has  no  interest  whatever 
in  the  benefits  of  said  certificate  or  in  said  sum  so  due  therefor;  that 
it  is  merely  the  indifferent  holder  thereof;  that  the  fund  out  of  which 
the  same  is  payable  is  now  and  at  all  times  aforesaid  has  been  within 
the  limits  of  this  State,  and  your  orator  has  always  been  and  is  now 
ready  and  willing  to  pay  the  full  amount  due  u])on  said  certificate  to 
the  person  who  is  legally  entitled  thereto,  as  the  court  may  determine, 
and  to  whom  such  payment  could  be  made  with  safety  to  your  orator; 
and  your  orator  hereby  offers  to  bring  and  pay  the  said  sum  of  money 
into  court  as  your  honors  shall  direct. 

8.  That  neither  your  orator,  nor  any  or  either  of  its  officers  or  agents. 
In  any  respect  collude  witli  either  the  aforesaid  C.  IT.  or  D.  B.  touching 
the  niatlers  contained  in  this  bill,  nor  is  your  orator  in  any  way  in- 
demnified by  either  of  them,  and  that  it  has  not  exhibited  this  bill  at 
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the  request  of  either  of  them,  but  merely  and  solely  to  avoid  unneies- 
sury  suits  at  law  and  being  harassed  and  annoyed  touching  the  mat- 
ters contained  herein. 

(Add  i)i(tycr  for  ixlicf,  as  in  .Vo.  lO-J  ante,  and  prayer  for  process  and 
a/Pdavit.) 


SECTION'  in. 
DEFENSES  TO. 

Demurrer. — If  the  l)ill  docs  not  show  a  i-ight  to  oompel 
tlic  tlctciHliuits  to  iiitcrploMd,  a  deunirror  lies."  And  il' 
the  hill  does  not  show  that  each  of  the  conflicting-  parties 
claims  a  right,  both  the  defendants  may  demur;  one,  be- 
cause the  bill  shows  no  claim  of  right  in  him;  the  other, 
iiecause  tlie  bill,  showing  no  claim  of  right  in  the  co- 
defendant,  shows  no  cause  of  interpleader.'"'  And  the 
want  of  the  affidavit  that  there  is  not  collusion  is  clearly 
a  ground  for  demurrer.^" 

Whenever  an  objection  to  a  bill  of  interpleader  appears 
upon  its  face,  such  objection  should  be  raised  by  demur- 
rer. For  if  the  defendants,  instead  of  demurring,  put  in 
an  answer  insisting  that  the  bill  is  improperly  filed,  they 
will  only  l)e  allowed,  upon  the  dismissal  of  the  bill,  th(> 
<'Osts  to  which  they  would  have  been  entitled  upon  the 
allowance  of  a  demurrer.'*' 

A  defendant  need  not,  however,  demur  for  insufliciency, 
but  may  answer  and   rely  upon  the  evidence  being  in 
siufficient  to  sustain  a  decree.''^ 

If  the  controversy  is  concerning  a  sum  of  money,  the 
bill  must  oflfer  to  bring  it  into  court,  or  it  will  bo  de- 
murrable.*" 

Allegations  in  the  l)ill  that  complainant  did  not  know 
to  whom  to  pay  the  fund  in  dispute  and  had  always  been 
ready  to  pay  it  to  the  person  entitled  thereto,  rln  not  re- 

MMitf.    Eq.    PI.    142;    W'elf.   Eq.  40.5;   Cibson  v.  Ooldthwaite.  7  Ala. 

PI.  156;   Story's  Eq.  PI.   §  292.  281. 

*'Id.;  76.;  2   Story's  Eq.  Juris.  "Shaw  v.    Coster.  S   Paige   Ch. 

t  821;  !<haw  v.  Coster.  8  Paige  Ch.  H.  339;   2  Barb.  Ch.  Pr.  123;   Cnhh 

R.  339.  V.  Ricp.  ]3n  Mass.  231. 

f^MrlraU  V,  Harvey.  1  Ves.  248;  *^  Partlow  v,  MoorP.  184  111,  IIH. 

>>*oir  V.   Chester.   2    Edw.   Ch.   R.  <"  Story's   Eq.  PI.   291. 
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quire  proof,  though  denied  by  the  answer  of  one  of  the 
defenihints.-"'" 

-A'o.  168.  Demurrer  to  hill  of  interpleader,  for  leant  of  affidarit  of  non- 
collusion. 

(As  in  Ko.  .i.3.  to  the  asterisk*,  and  then  proceed)  that  altlioiigh  the 
complainant's  said  hill  is  on  the  fare  thereof  a  bill  of  interpleader, 
and  prays  that  this  defendant  and  the  other  defendant  thereto  may  in- 
terplead together  coneernins  tlie  matters  tlierein  mentioned,  and  may 
he  restrained  by  injunrtion  from  proceedings  at  law  against  the  com- 
l)lainant  touching  such  matters,  yet  the  complainant  has  not  annexed 
an  affidavit  to  his  said  bill  that  he  does  not  collude  concerning  such 
matters  with  any  of  the  defendants  thereto,  which  affidavit  ought, 
according  to  the  rules  of  this  honorable  court  as  this  defendant  is  ad- 
vised, to  have  been  made  and  annexed  to  the  said  bill. 

Wherefore,  etc.     {Conclude  as  in   Xo.  .'i.i.) 

No.  KiO.  Demurrer  to  bill  of  interjiletider  for  not  showing  any  claim 
of  right  in  defendant. 

(As  in  Xo.  o3,  to  the  asterisk*,  and  then)  That  the  complainant  has 
not,  in  and  by  the  said  bill  of  interpleader,  shown  any  claim  or  right, 

title  or  interest  whatsoever,  in  this  defendant,  in  or  to  the  said  , 

in  the  said  bill  particularly  mentioned  and  described,  in  respect 
whereof  this  defendant  ought  to  be  compelled  to  Interplead  with  the 
said  E.  F.,  in  the  said  bill  named,  the  other  defendant  thereto. 

Wherefore,  etc.      (Conclude  as  in  Xo.  .'>3.) 

Xo.  no.  Demurrer  to  bill  of  interpleader,  for  not  showing  any  riiiht 
in.  complainant  to  compel  defendants  to  interplead. 

(As  in  No.  53,  to  the  asterisk*,  and  then)  That  the  complainant 
has  not,  in  and  by  his  said  bill,  shown  any  right  or  title  whatsoever, 
to  compel  this  defendant  and  E.  F.,  the  other  defendant  to  the  said 
bill,  to  interplead. 

Wherefore,  etc.     (Conclude  as  in  Xo.  53.) 

Answer. — Tlie  defendant  may  also  ]int  in  an  answer 
admitting  or  dciiyiiig  Ihe  fads  stated  in  tlie  l)in. 

It  is  (udy  necessary  I'or  the  (h't'enchints  to  set  up  tlieir 
icspci-tive  grounds  of  ehiini  or  rigid  to  tlic  subjeet-niatter 
o|'  liic  jillj  niid  a  cross-l)ill  is  niineeessary  as  between 
theni.'^' 

If  tlie  defendants,  or  either  of  tliem,  deny  the  allega- 
tions in  the  bill,  or  set  np  distinct  facts  in  bar  of  the  suit, 

■■n  Morrill  v.  Tns.  Co.,  1S3  Til.  .App.  ."^10;  Story's  Eq.  PI,  5  2f7, 
ZMl.  n.   b. 

■■•1  iMirrence    v.     Pndcn,     Tfi     111 
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the  complaiiinnt  ihiist  iciily  to  the  answer,  and  close  the 
proofs,  in  the  usual  luamior,  before  he  can  bring  his 
cause  to  a  heariug.''- 

If  one  of  the  defendants  to  a  bill  of  interpleader,  in 
his  answer,  makes  a  claim  against  the  complainant  be- 
yond the  amount  admitted  to  he  due  and  paid  into  court, 
and  which  is  not  claimed  by  tlic  other  defendant,  he  will 
be  permitted  to  proceed  at  law  to  establish  his  right  to 
that  part  of  his  demand  which  is  not  in  controversy  with 
the  other  defendant. •'•' 

Where  the  facts  stated  in  the  bill  are  admitted  in  the 
answer,  and  no  new  facts  are  set  up  in  bar  of  the  suit,  the 
cause,  ui)on  a  reidication  being  tiled,  is  set  down  for  a 
decree  to  interplead,  I)efore  the  ]n'oofs  are  taken  as  l)e- 
tween  the  defendants,  and  the  complainant  is  dismissed 
with  his  costs  uji  to  that  time,  paid  out  of  the  fund.'^*  It 
is  said,  however,  that  it  is  not  usual  for  the  complainant, 
in  such  cases,  to  file  a  replication,  although  it  is  admissi- 
ble for  him  to  do  so.^^ 

Injunction,  etc. — If  the  defendants  have  commenced,  or 
threatened  to  commence  any  proceedings,  except  at  law 
hy  ejectment,  an  injunction  may  be  prayed,^*  but  until 
the  c()m]ilainant  has  brought  the  money  into  court,  he 
can  not  proceed  compuLsorily  by  injunction."  The  com- 
mon order  for  an  injunction  upon  a  bill  of  interpleader 
is,  that  it  issues  upon  the  complainant  paying  the  money 
into  court.  This  is  a  condition  precedent,  and  an  order 
for  an  injunction  not  containing  it  will  be  discharged.''^ 

The  injunction  on  an  interpleading  bill  stays  all  i)ro- 
ceedings.''"    It  may  be  moved  for  at  once  on  payment  of 

"2    Barb.    Ch,    Pr.    123;     City  ^«  Metcalf  v.  Hervey.  1  Ves.  248; 

Hank  V.   Bangs.   2   Paige   Ch.   570.  Surry   v.    Waltham.    2    Anst.    539; 

^^  City  Bank  v.   Bangs,   2   Paige  Jew  v.  Wood.  1  Craig  &  Phill.  185. 

Ch.  .ITO;   Tilephone  Co.  v.  Benson.  ^^  Surry    v.    Waltham.    2    Anst. 

63  Ark.  283;  Olasner  v.  Weisberg,  539,   note;    R.   R.   Co.   v.   Clute,   4 

43  Mo.  App.  214.  Paige  Ch.  R.  384;    Shaw  v.   Ches- 

>*City  Bank  v.  Bangs.  3  Paige  ter.  2  Edw.  Ch.  R.  405. 

Ch.   .^70:    hponard   v.   Jamison,    2  '•»  Sieceking   v.   Behrens.   2   My. 

Edw.   Ch.   136.  &  Craig,   581;    Welt.   Eq.   PI.   15(i; 

■■i  Yates  V.   Tisdale.  3  Edw.  Ch.  2  Barb.  Ch.  Pr.  123. 

71;  see  Atkinson  v.  ^fanks,  1  Cow.  '''Warrington      v.      Wheatstone, 

•^^l-  .larob,    205. 
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the  money  into  court,  and  before  the  time  for  answering 
has  expired.®" 

No.  ni.     Order  for  injunction  on  bill  of  interpleader. 
(Caption,  and  title  of  cause  as  in  No.  132.) 

On  filing  bill  of  interpleader  in  this  cause,  duly  verified,  and  an  affi- 
davit of  non-collusion,  it  is  ordered  that  an  injunction  issue  pursuant 
to  the  prayer  of  said  bill,  upon  the  complainant  paying  into  the  hands 
of  the  clerk  of  this  court,  the  sum  of  — —  dollars  mentioned  in  the 
said   bill. 

Taking  bill  as  confessed. — K  one  of  the  defendants  does 
not  appear,  the  bill  may  be  taken  as  confessed  as  to 
him.*'^  And  where  this  is  done,  if  such  defendant  is  an 
absentee,  the  other  defendant  who  appears,  will  not  be 
entitled  to  the  possession  of  the  fund  until  the  expiration 
of  the  time  limited  by  the  statute  for  the  absent  defend- 
ant to  appear,  unless  he  gives  security  to  repay  the  money 
in  case  the  absent  defendant  appears  and  establishes  his 
right.«2 

If  a  defendant  permits  a  bill  of  interpleader  to  be  taken 
as  confessed  against  him,  it  is  an  admission  that,  as  to 
him,  tlie  bill  was  properly  filed,  and  that  he  has  made  an 
improper  claim  against  the  fund.'^^ 

Where  one  of  the  defendants  is  out  of  tlie  jurisdiction, 
the  complainant  is  bound  to  bring  him  within  tlie  juris- 
diction in  a  reasonable  time;  and  if  he  omits  to  do  so, 
the  other  defendant  is,  upon  indemnifying  tlio  comphiin- 
ant  against  those  out  of  tlio  jurisdiction,  entitled  to  tlie 
thing  in  dispute.  If  the  complainant  has  used  due  dili- 
gence to  briug  the  iiarty  witliin  tli(>  jurisdiction,  the  court 
will  not  permit  such  party  afterward  to  proceed  at  law."' 

The  court  will  not  actively  interfere  to  dispose  of  a 
fund,  except  in  favor  of  one  who  appears,  either  from 
)iroof  or  a  prn  ronfcsso,  to  lie  best  entitled.""' 

Evidence. — In  an  interpleading  suit  the  answer  of  one 

»oid.;  Ticary  v.  "Widger,  1  Sim.  «3  Badeau  v.  Rogers.  2  Paige  Ch. 

15.  20n. 

(11  Farchrothcr  v.  Frattcnl.  Dan.  "i  Stevenson  v.  Anderson.  2  Ves. 

R.  CI.  &  Bea.  411:   Welf.  Bq.  PI.  157. 

"2  2   Barb.   Cb.   Pr.   12.V124;    Ay-  "-Pillow  v.  Aldridpe,  4  Humph. 

»?(■)■  V.  Gaunt.  2  Paige  Ch.  R.  284.  287. 
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of  tlie  dofondaiits  may  be  read  against  tlie  other.""  Upon 
the  hearing  in  sucli  suit  evidence  is  admissible  to  show 
tliat  tlie  complainant  has  retained  possession  of  the  snb- 
JiH't  of  the  snit  nnder  an  indenmity  from  some  of  the  de- 
fendants."" 

SECTION  IV. 
HEARING  AND  DECREE. 

The  court  disposes  of  the  questions  arising  upon  bills 
of  interpleader  in  various  modes,  according  to  the  nature 
of  the  question  and  the  manner  in  which  it  is  brought  be- 
fore the  court.  It  has  been  already  mentioned  that  if  the 
defendants,  or  either  of  them,  deny  the  allegations  in  the 
bill  or  set  up  distinct  facts  in  bar  to  the  suit,  the  com- 
plainant must  reply  and  close  the  proofs  in  the  usual 
manner  before  he  can  bring  his  cause  to  a  hearing.  But 
where  the  defendant  admits  facts  stated  in  the  bill,  and 
on  which  the  right  to  file  such  a  bill  rests,  and  sets  up 
no  new  facts  as  against  the  complainant,  or  in  bar  of  his 
suit,  it  seems  to  be  sufficient  for  him  to  file  a  replication, 
and  to  set  the  case  down  for  a  decree  to  interplead,  with- 
out waiting  until  the  proofs  are  taken  as  between  the  de- 
fendants.*^ 

An  interpleading  bill  is  seldom  brought  to  a  hearing.^" 
If  a  cause  is  ripe  for  a  decision  between  the  defendants, 
as  well  as  between  them  and  the  complainant,  the  court 
settles  the  conflicting  claims  of  the  parties,  and  makes 
a  final  decree  on  the  first  hearing.  But  if  it  is  not  in  read- 
iness for  a  decision  as  between  the  defendants,  the  court 
mere!}'  decides  that  the  bill  is  properly  filed,  and  dis- 
misses the  complainant  with  his  costs  up  to  that  tune,  and 
directs  an  action  to  be  brought  or  an  issue,  or  a  reference 
to  the  matter,  to  ascertain  and  settle  the  rights  of  the 
defendants  to  the  fund  in  controversy.'"' 

wBowver  v.  Pritchard,  U  Price  Ch.   R.  570;   Welf.  Eq.  PI.   157;    2 

103.  Barb.  Ch.  Pr.  124. 

«•  2  Barb.  Ch.  Pr.  124;   Statham  eo  Martinius  v.  Belmtith,  2  Ves. 

\.  Hall.  Tur.   &  Russ.   30.  &  Bea.  413. 

••  at]/  Bank  v.  Bangs.  2   Paige  '"  Angell    v.    Hadden.    16    Ves. 
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The  parties  defendant  stand  before  the  court  to  litigate 
the  questions  of  riglit  pending  l)etween  them  to  the  same 
extent  as  if  one  had  brought  suit  against  the  other,  predi- 
cated upon  the  same  matter  and  for  the  same  question.'' 
And  upon  a  reference  to  a  master  to  settle  the  rights  of 
the  defendants  as  between  themselves,  the  court  will  give 
them  the  benefit  of  a  discovery  as  against  each  other,  if 
they,  or  either  of  them,  desire  it.''^ 

A  decree  that  the  bill  of  interpleader  is  properly  filed  is 
the  only  decree  that  the  complainant  is  interested  in  oli- 
taining,'''^  and  his  duty  is  at  an  end  when  he  has  brought 
the  rival  claimants  to  interi^lead  bj'  filing  their  answers 
and  putting  the  suit  at  issue.''''  And  there  must  be  a  de- 
cree to  sustain  the  further  proceedings.  But  if  the  com- 
plainant dies  after  decree,  no  bill  of  revivor  is  neces- 
sary.'^ 

If  after  answer  by  both  defendants,  one  makes  default 
at  the  hearing,  the  court  will  make  a  decree  on  hearing 
the  case  of  the  defendant  who  appears.'® 

If  a  decree  goes  on  to  order  a  refer(>nce  to  a  master  by 
consent  of  parties,  upon  principles  calculated  to  adjust 
the  rights  of  those  called  upon  to  interplead,  it  will  be 
considered  a  substitute  for  the  ordinary  proceedings  by 
actual  interpleader.'' 

The  question  for  determination  ujioii  a  1)111  of  inter- 
]deader  is  the  ownership  of  the  identical  property 
brought  into  court,  and  it  is  not  the  jirovince  of  the  court 
to  permit  a  general  accounting  between  the  defendants 
and  decree  the  payment  of  the  bahmce  found  due  out  of 
the  money  so  brought  into  court,  wliich  is,  iu  fact,  tlie 

203;    City  Bank  v.  Bavps.  2  Paifce  Apji.   410. 

Ch.  R.  570;   Welf.  Eq.  PI.  157,  158;  m  MorriU  v.  Jns.  Co..  S2  111.  App. 

2  Barb.  Ch.  Pr.  124,  125:   Barton's  410;   S.  C,  IS.'?  111.  2G0;   Riiti-)ini  v. 

Suit   in   Eq.   69.  Vratcforil.  1  Sanf.  Ch.  380. 

-^  Horton  v.  Baptist  Ch..  etc..  34  t^'  Jennings   v.    'Nugent.    1    Moll. 

Vt.  309.  134;    Anon..  I  Vern.  351. 

72  City  Bank  v.   Bangs.  2  Paige  "'i  Hodges  v.  Smith.  1   Cox's  Ca. 

Ch.  5'cO.  357. 

""i  Atkinson    v.    Manks.    1    Cow.  t!  Atkinson    v.    Manks,    1    Cow. 

f)91;    Mnrrill    v.    Ins.    Co..    82    HI.  091. 
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property  ol'  the  debtor,  in  the  absence  oi'  any  equitable 
eliiini  thereon  in  favor  of  the  ereditors.*° 

Costs. — Where  a  l)ill  of  interpleader  is  properly  filed, 
the  eoniphiinant  is,  in  general,  entitled  to  his  costs  out 
of  the  funds."''  They  are  to  be  jmid,  in  the  first  instance, 
by  the  party  entitled  to  the  fund,  but  eventually  by  the 
other."" 

AVhere  a  bill  is  unnecessarily  filed,  however,  the  com- 
plainant will  not  be  allowed  his  cost  out  of  the  fund.^'^ 
He  will  be  entitled  to  his  costs  only  in  those  cases  where 
the  l)ill  is  necessarily  and  projierly  filed  as  against  both 
defendants.*^  But  if  one  of  the  defendants  suffers  the 
l)ill  to  be  taken  as  confessed  against  him,  he  will  be  per- 
sonally charged  with  all  tlie  costs  which  have  been  pro- 
duced in  consequence  of  his  unjust  claim  upon  the  fund.**- 

Under  special  circumstances,  the  defendants  will  be 
allowed  to  have  their  costs  respectively,  to  be  deducted 
from  the  fund.*.^ 

Under  the  rule  in  Illinois  that  a  court  of  equity,  in  exer- 
cising its  discretion  in  awarding  costs,  must  confine  that 
discretion  to  the  fees  authorized  by  statute,  a  court  of 
equity  has  no  power  to  allow  a  solicitor's  fee  to  the  party 
filing  a  bill  of  interpleader,  notwithstanding  that  the 
court  finds  that  the  bill  is  properly  filed.** 

So.  112.     Interlocutory  decree  on  a  Mil  of  interpleader,  directing  a 

reference  to  maUer. 
{Caption  and  title  of  cause  a.i  in  No.  130.) 

This  cause  coming  on  to  be  heard,  this  day,  upon  the  bill  of  inter- 
pleader filed  therein,  the  answers  of  the  defendants,  and  the  replica- 
tion thereto;  and  the  court  having  heard  the  arguments  of  counsel  for 

85Z)3/a«    V.    Dyas.    231    111.    367;  Ch.   199;    Tearney  v.  Fleming.  48 

see    Xewhall    v.    Kastens,    70    111.  111.  App.  507. 

156.  81  Badeau  v.  Rogers,  2  Paige  Ch. 

»«Xj/wier  V.   Gault,  2  Paige  Ch.  R.  209. 

R.    284;     Spring    v.    Ins.    Co.,    S  »- Badeau  v.  Rogers,  2  Paige  Ch. 

Wheat.   268;    Mason   v.   Hamilton,  209;   2  Barb.  Ch.  Pr.  126. 

5  Sim.  19.  83  Atkinson,    v.    Manks,    1    Cow. 

"2  Dan.  Ch.  Pr.  1569;   Canfield  G91. 

\.  Morgan.  Hopk.   224;    Thompson  f**  Ins.    Co.   v.    Kinsley,    269    111. 

\.  Ebbetts.  Hopk.   272.  529;    Chapin  v.   Dake,  57   111,   295. 

•>"  Bedell    V.    Hodman,    2    Paige 
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the  respective  parties;  upon  consideration  thereof,  it  is  ordered,  ad- 
judged, and  decreed  that  the  said  bill  of  interpleader  is  properly  filed, 
and  that  the  defendants  do  interplead  and  settle  the  matters  in  con- 
troversy in  this  suit  between  themselves;  and  for  that  purpose  it  is 
ordered,  adjudged,  and  decreed  that  it  be  referred  to  the  master  in 
chancery  of  this  court,  to  inquire  and  report  which  of  the  defendants 
is  entitled  to  the  fund  in  controversy,  and  which  has  been  deposited 
with  the  register  (or  clerk)  of  this  court.  And  if  the  said  master  shall 
be  of  opinion  that  any  two  or  more  of  the  defendants  are  equitably 
entitled  to  share  in  the  same,  that  he  also  ascertain  and  report  what 
portion  of  the  fund  belongs  to  each.  And  it  is  further  ordered  that 
previous  to  the  examination  of  any  witnesses  before  the  said  master, 
either  of  the  parties  may  present  to  such  master,  on  oath,  a  written 
statement  of  his  claim,  and  of  the  tacts  and  circumstances  on  which 
it  is  founded;  which  statement  shall  be  answered  on  oath  by  all  the 
other  defendants,  to  the  satisfaction  of  the  said  master,  and  with  the 
like  effect  as  if  such  answer  was  filed  to  a  bill  of  discovery.  And  upon 
such  reference,  either  party  is  to  be  at  liberty  to  summon  witnesses 
and  proceed  before  said  master  in  such  manner  as  said  master 
shall  direct;  and  that  the  solicitor  of  each  defendant  have  notice  of 
all  proceedings  before  the  said  master.  And  it  is  further  ordered, 
adjudged,  and  decreed,  that  the  complainant  be  dismissed  with  his 
costs  of  this  suit  up  to  this  time,  to  be  taxed,  to  be  paid  out  of  the 
said  fund  in  court.  And  this  court  reserves  the  consideration  of  all 
questions  of  costs  as  between  the  defendants,  and  all  other  questions 
and  directions,  until  the  coming  in  of  the  master's  report;  but  with 
liberty  to  either  party  to  apply  for  other  instructions  or  directions  to 
the  master  as  may  be  necessary  or  proper,  pending  the  reference-^'; 

86  See  City  Bank  v.  Bangs,  2  Paige  Ch.  R.  573;    Seaton  on  Decrees, 
339. 
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CERTIFICATES  OF  EVIDENCE. 

Since  the  adoption  of  the  statute  allowing  oral  testi- 
mony to  be  introduced  upon  the  hearing  of  a  chancery 
cause,  the  evidence  so  heard  is  to  be  preserved  in  the  rec- 
ord, either  by  a  certificate  of  evidence,  or  by  recitals  in 
tlio  decree.  Such  certificate  of  evidence  is  a  part  of  the 
record  and  of  the  decree.^ 

The  practice  lias  made  it  incumlient  on  a  party  seeking 
to  sustain  a  decree  in  his  favor,  to  preserve  the  evidence 
on  which  it  is  based,  either  in  a  certificate  under  the  hand 
and  seal  of  the  judge  who  heard  the  cause,  or  in  the  de- 
cree itself.' 

In  the  latter  ease  the  decree  must  specifically  find  the 
facts  that  were  proved  on  the  hearing.^ 

This  rule  does  not  apply,  however,  to  cases  where  a 
jury  trial  is  a  matter  of  right,  since  the  presumption  in 
such  cases  is  in  favor  of  the  decree  until  it  is  impeached 
in  some  mode  provided  by  law.* 

The  rule  recjuiring  the  evidence  to  be  preserved  by  a 
certificate  of  the  evidence  or  recitals  in  the  decree  in 
order  that  a  decree  granting  affirmative  relief  may  be 
sustained,  does  not  apply  to  a  decree  which  grants  no 

iC'roic  V.  Harrison,  248  111.  462;  v.  Pulsifcr.  155  111.  141;   Mfg.  Co. 

II.  Co.  V.  Barrett.  252  111.  86.  v.  Oil  Co.,  188  111.  295;    Village  v. 

:;.Vo.s.s  V.  McCall.  75  111.  190;  R.  R.  Co..  202  111.  301;  Glos  v. 
(Jiiifilc}/  V.  Roberts.  44  III.  503;  Cratty,  196  HI.  193;  Torsell  v.  Eif- 
Marvin  v.  CoUins,  98  111.  510;  Da-  fert,  207  111.  621;  R.  Co.  v.  Bar- 
vis  V.  Union.  100  111.  313;  Up-  rett,  252  III.  86;  Leuer  v.  Eunz, 
dyke  v.  Parker.  11  Bradw.  356;  260  111.  584;  Mitchell  v.  Mitchell, 
Gage  v.  Buss>\  7  Bradw.  433;  Rutz  263   111.   165. 

V.  Kehn.   143   111.   558;    Bennett  v.  ^  Stan  dish,  v.  Musgrove,  223   III. 

Bradtortt.   132    111.    269;    Atkinson  500;   Pelouze  v.  Slaughter,  241  111. 

V.  Steel  Co..  138   IH.   187;   People  215. 
V.   Hcnchler.   137    111.    580;    Axtell  *  Berg  v.  Berg,  223  111.  209. 
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affirmative  relief  but  merely,  in  effect,  dismisses  the  bill 
for  want  of  equity.'"' 

Evidence  contained  in  depositions,'  or  master's  report 
of  evidence  on  file,  forms  a  part  of  the  record,"  without  any 
certificate  of  the  .judge  for  that  purpose.  The  same  rule 
]irevails  as  to  exhibits  made  a  jiart  of  the  bill  or  answer, 
tiled  therewith,  and  the  court  will  presume  they  were  con- 
sidered on  the  hearing.'' 

The  master's  report  is  a  part  of  the  record;  so  is  the 
bill,  the  answer,  the  rei)lication  and  decree.  All  of  the  pro- 
ceedings in  chanceiy  are  either  in  writing,  or  required  to 
be  reduced  to  writing;  the  proofs  taken  by  deposition, 
oral  evidence  taken  before  the  court,  reduced  to  writino- 
certified  or  preserved,  exhibits,  the  master's  report,  mo- 
tions, the  orders  and  decrees  of  the  court,  are  all  parts 
and  parcels  of  the  record.* 

In  chancery,  a  party,  to  recover,  if  the  allegations  are 
denied,  must  establish  bis  rights  by  sufficient  evidence; 
and  such  evidence  should  be  preserved  in  the  record,  or 
the  decree  should  find  the  facts  on  which  it  is  based.®  And 
a  cause  will  not  be  helped  ont  by  presuming  evidence  was 
given  in  it,  which  does  not  api)ear  in  the  record.'" 

A  general  recital  in  a  decree  that  the  material  allega- 
tions of  the  bill  have  been  proven  is  not  sufficient  to  sus- 
tain the  decree  on  apjieal,  where  an  answer  is  on  file 
denying  the  material  allegation,  and  the  decree  is  the 
result  of  a  trial  on  the  issues  of  fact.'^ 

The  evidence  may  be  preserved  in  the  record  bv  its 
being  reduced  to  writing  by  the  master,  or  any  one  else, 

*«  Lyons  v.  Lyons.  272   lU.  329.  Smith    v.    KewlancJ,    -10    111.    100; 

■^Moss    V.    McCall.    75    111.    190;  Boyer  v.   Boyer,  89   III.   447;   Dih 
Brcssler   v.    MrCune.   56   111.    475;  v:ortli  v.  Curts,  139  111.  508;   Wag- 
Ferris  V.  McClurc,  40  111.  99;  Hca-  goner  v.  Saether.  267  111.  32. 
cock  V.  Ilosmer.  109  111.  245;  Kyan  <■  Atkinsoti  v.   Sitcrl  Co..   13S   III. 
V.   Sanforil.   133   111.   291.  187. 

0  Martin    v.    Todd.    211    111.    105.  ^^  Pankcy   v.    Rnuin,    51    III.   S8; 

7  Brcssler    v.     McCune,    5C     111.  Tliowas    v.    Adams.    59    111.    223; 

475;  Brooks  v.  Martin.  64  111.  389;  Brooks  v.  Martin.  64  111.  389;   Al- 

Moss  V.   McCall   supra;  Cooley  v.  hn  v.  Le  Moj/nc,  102  111.  25;  Ryan 

Scarlet.  38  III.  316;   White  v.  Mor-  v.  Sanford,  133   III.  291;   Mfg.  Co. 

rlson.  11   111.  361.  v.  Oil  Co..  188  III.  295. 

»  Ferris  v.   McCUirr.   40   111.   99;  ^^  Lcucr  v.  Kiinz,  260  111.  584. 
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iiiultT  tlio  directions  of  llic  court;'-  or  having  it  recited 
in  tlic  dccroe;'-'  and  a  ])arty  not  salislicd  with  a  decree, 
finding  the  facts,  can  insist  upon  a  ccitilicalc  of  evidence 
or  bill  of  exceptions,"  and  where  no  evidence  is  otherwise 
preserved,  the  finding  of  facts,  as  stated  in  ilie  decree,  is 
conclusive.''' 

It  is  the  duty  of  the  court  to  have  the  testimony  incor- 
porated into  the  record. ''^ 

The  general  rule,  that  the  evidence  must  be  in  the  i-ec- 
ord  at  tlie  time  of  rendering  and  filing  the  decree,^''  has 
been  enlarged  so  as  to  permit  the  court  to  extend  the  time 
for  filing  a  certificate  of  evidence,  in  analo.gj'  to  the  rule 
which  prevails  in  regard  to  a  bill  of  exceptions.'* 

The  certificate  of  evidence  will  ])revail  over  the  recitals 
by  tlie  clerk  in  the  record.'" 

Since  the  statute  allows  oral  evidence  to  be  taken  be- 
fore the  court  upon  the  hearing,  the  same  strictness  in 
regard  to  the  manner  and  time  of  incorporating  the  same 
into  the  record  should  prevail  in  chancery  as  at  law.^" 

The  court  before  whom  a  suit  in  chancery  has  been 
tried  may  give  time  to  prepare  a  certificate  of  evidence, 
and  the  same  may  be  signed  and  filed  afterwards,  in  ajit 
time,  even  after  the  decree  has  been  entered,-'  and  when 
ilie  time  it  was  signed  does  not  appear,  the  presumption 
is  that  it  was  ])resented  and  signed  at  the  right  time  with- 
out regard  to  the  date  of  its  filing.^^ 

i^  Eaton  V.  Sanders,  43  111.  435;  tihope  v.    Schaffner.   140   111.   470; 

Mason  v.  Bair,  33  111.  194;  Waugh  Atkinson  v.  Steel  Co..  138  111.  187; 

V.  Rohhins.  33  111.  LSI;  Nichols  v.  Brown  v.  Miner,  12S  111.  148;  Kohl- 

Thornton,   16   111.   113;    Bonnell  v.  saat    v.   Crate.    144    111.    14;    BairO 

Lewis.  3   Rradw.   283.  v.   Powers.   131   III.   66. 

^''Martin  v.  Hargardine.  46  111.  ''"The    People    v.    Williams,    !)1 

322;  Walker  v.  Carey.  53  III.  470;  111.   87;    Cooley  v.   Scarlet.   38   111. 

Hooley  V.  Lackey,  55  111.  App.  30;  316;   Walker  v.  Carey.  53  111.  470. 

Uinkert  v.   Hy.  Co..  98   111.   205.  ^i  Mason  v.  Bair.  33  111.  194. 

^*  Walker    v.    AU,    S3    111.    226;  -i^  Goodrich   v.    Cook.    81    111.   41. 

Thomas    v.    Adams,    59    111.    223;  lo  Vo^  v.  Yott,  257  111.  419. 

Smith    V.    Smith.   S3   111.    189.  i»  Turner    v.    Rutledge.    13    111. 

i-'Sftcn    V.    Hogan.    86    111.    16;  App.   454. 

Corbus     V.      Teed.     69     111.     205;  '^^  Goodrich   v.    Cook.    81    111.   41 

Rhoades   v.   Rhoadrs.   88    111.    139;  -2  Ihid. 
Morgan     v.    Corlies.    81     111.     72; 
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Where  an  order,  granting  an  appeal  in  a  chancery  suit, 
gives  thirty  days  to  the  party  to  jirejiare  a  certificate  of 
tlie  evidence  and  present  it  to  the  judge  for  his  signature, 
but  before  the  expiration  of  such  time  the  judge  leaves 
the  State  without  signing  the  same,  the  party  will  have 
the  right  to  have  the  same  signed  after  the  return  of  the 
judge,  and  after  the  expiration  of  the  time  originally 
fixed,  when  he  is  not  chargeable  with  laches,  and  the  Su- 
preme Court  will  grant  a  writ  of  mandamus  to  compel 
the  judge  to  sign  a  projier  certificate.^^ 

No.  nS.    Form  of  certificate  of  evidence. 
(Title  of  cause  and  venue  as  in  No.  22.) 

Be  it  remembered,  and  certified,  that  on  tlie  hearing  of  this  cause,  at 
this  term,  upon  the  bill  of  complaint,  answer  to  said  bill,  and  the  repli- 
cation to  such  answer,  as  well  as  the  testimony  taken  and  reported 
by  the  master  in  chancery  of  this  court  (and  any  other  documents  used 
on  the  hearing),  the  complainant  introduced  in  evidence  the  following 
liarol  testimony,  to  wit: 

F.  H.,  a  witness  on  the  part  of  the  complainant,  testified  that,  etc., 
(Here  insert  his  testimony)  and  J.  K.,  a  witness  on  the  part  of  the 
complainant  testified  as  follows:  (Here  insert  7iis  testimony.)  And 
the  complainant  further  offered  in  evidence  a  lease  as  follows:  (Here 
insert. ) 

And  further,  that  on  said  hearing,  the  defendant  introduced  In  evi- 
dence on  his  behalf,  as  follows,  that  is  to  say:  (Here  insert  testi- 
mony according  to  facts.) 

Be  it  further  remembered  and  certified  that  the  foregoing  was  all 
the  evidence  introduced  on  the  hearing  of  said  cause. 

And  inasmuch  as  the  matters  above  set  forth  do  not  fully  appear  of 
record  in  this  suit,  the  defendant  (or  complainant)  tenders  this  cer- 
tificate of  evidence,  and  prays  that  the  same  may  be  certified  under  the 
hand  and  seal  of  the  judge  of  this  court,  and  thereby  made  a  part  of 

the  record  in  such  cause,  and  It  is  certified  accordingly,  this  day 

of  ,  A.  D.  19—. 

L.  M.,  Judge.     (L.   S.) 

\\liil(>  it  should  appear  that  all  the  evidence  given  on 
the  trial  below  is  preserved  for  considei-ation,  yet  the  rule 
is,  that  it  is  immaterial  whether  that  fact  appears  from 
an  express  averment  to  that  effect  in  the  certificate  or  bill 


■^3  The  People  v.  Williams,  91  111.  245;  People  v.  Pearson,  2 
111.  87;  White  v.  Morrison,  11  111.  Scam.  189;  People  v.  Jamison,  40 
361;     Hughes    v.    Washington,    6r>      III.  93. 
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of  ex('t'})tious,  or  is  rendered  manifest  by  siieli  certificate 
or  bill  of  exceptions  in  some  otlior  way.^* 

If  tbe  trial  judge  approves  and  signs  a  document  pre- 
pared by  the  court  reporter  purporting  to  contain  all  the 
evidence  heard  in  a  chancery  cause  tlie  evidence  is  pre- 
served as  a  part  of  the  record,  even  though  the  document 
is  infonnal  and  has  no  seal.^" 

Tn  the  absence  of  a  certificate  that  all  the  evidence  is  pre- 
sented that  was  heard  by  the  trial  court,  it  must  be  pre- 
sumed that  there  was  sufficient  evidence  to  warrant  and 
sustain  the  finding.-*' 

Allidavits  filed  in  aid  of  a  motion  for  a  rehearing  or  for 
continuance  and  for  many  otlier  purposes  in  connection 
with  the  proceeding,  and  other  papers  which  are  not  ex- 
hibits filed  with  the  bill  or  answer,  or  the  master's  report, 
or  deposition,  etc.,  must  be  incorporated  into  the  record 
by  certificate  of  evidence,  or  a  recital  in  a  decree.-^ 

It  is  not  necessary  to  jireserve  tlie  rulings  of  the  court 
in  allowing  or  overruling  exceptions  to  bills,  answers,  dep- 
ositions, or  master's  reports  or  decrees  in  a  chancery 
jirocecding.  AH  tlie  rulings  and  decisions  on  motions, 
all  the  evidence  in  the  case,  and  the  decree  announced  by 
the  court,  are  matters  of  record.-* 

Oral  motions  in  a  chancery  case  should  be  noted  upon 
the  clerk's  docket,  and  a  minute  made  thereof  by  the 
judge,  and  the  motions,  with  the  orders  made  thereon, 
should  be  duly  entered  of  record  by  the  clerk.  By  this 
means  they  become  a  matter  of  record  without  the  aid  of 
a  certificate  of  the  judge.  So,  written  motions,  when  filed, 
become  a  part  of  the  record,  and  a  certificate  of  the  judge 
showing  the  same  is  unnecessary  and  inoperative.    The 

2i  People    V.    Henchler,    137    111.  230  111.  334;  McEennan  v.  Mickri- 

580;    see    Allen   v.    Benn.    97    111.  berry.  242  III.  117;   Day  v.  Davis. 

App.  378;    S.  C.  207  111.  604.  213    111.    .=13. 

=5  Grand  Lodge  v.  Eiilman,  246  ^'  Bresslrr    v.    McCune,    56    III. 

111.  555.  475;  Atkinson  v.  Steel  Co.,  138  111. 

2^  Broun  v.  Miner.  128  111.  14S;  187;    Water  Works   Co.  v.   Parks, 

Hank  V.  Baker.  161  111.  281;  Allen  207    III.   46. 

V.   Henn.   97    111.   App.   378;    S.   C.  ^s  s,cift   v.    Castle.    23    111.    209; 

207    111.   604;    Johnson  v.   Farrell,  see  Yott  v.  Yott,  257  111.  419. 
215  III.  21;  Patterson  v.  Trust  Co., 
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certificate  of  the  judge  in  a  chancery  case,  as  to  what  the 
motions  and  orders  were,  is  as  inoperative  and  as  mucli 
out  of  place  as  a  statement  in  a  bill  of  exceptions  of  the 
pleadings,  and  the  rulings  of  the  court  in  respect  to  them, 
would  he  in  a  case  at  law.  Under  the  practice,  the  only 
certificate  which  an  appellate  tribuual  can  receive  is  one 
of  the  evidence.  The  sole  office  or  function  of  a  certificate 
of  evidence  in  a  chancery  case  is  to  truly  set  forth  the  evi- 
dence offered,  rejected,  received  and  considered  on  the 
hearing,  and  any  attempt  to  make  it  serve  any  other  pur- 
pose is  without  warrant  of  law.  AA^hile  a  bill  of  excep- 
tions, in  a  case  at  law,  usually  performs  the  same  office, 
yet  its  chief  function,  as  its  name  implies,  is  to  preserve 
exceptions  to  the  rulings  of  the  court  upon  motions  and 
(luestions  of  evidence,  and  the  like,  and  thereby  make 
them  a  part  of  the  record,  which  they  otherwise  would 
not  be.-" 

Where  a  certificate  of  evidence  or  bill  of  exceptions  is 
signed  and  filed  it  becomes  a  part  of  the  record  and  it 
can  not  thereafter  be  amended  merely  from  the  judge's 
recollection  of  what  occurred.^"  Nor  can  the  affidavit  of 
a  solicitor  in  the  case  be  considered  as  evidence  upon 
which  to  base  an  amendment  to  the  certificate.^^ 

The  fact  that  alleged  testimony  appearing  in  the  cer- 
tificate of  evidence  was  stricken  out  by  the  judge  before 
signing  the  certificate,  must,  on  appeal,  be  taken  as  con- 
clusive that  such  alleged  testimony  was  not  heard  in  the 
presence  of  the  jury.-'"' " 

The  court  of  review  can  not  upon  the  mere  suggestion 
of  counsel  consider  that  as  having  been  heard  in  the  court 
below  which  does  not  appear  from  the  certificate  of  the 
chancellor  to  have  been  presented.''' '' 

Tn  many  respects  the  rules  appl^dng  to  bills  of  excep- 
tions are  of  a  kindred  nature.  See  chapter  entitled  "Bills 
of  Excei)tious,"  Puterbaugh's  Common  Law  Pleadings 
and  Practice.    Also  Chapter  53,  post. 

:o  Flaherty    v.    MrCormick.    123  si  Ibid. 

111.  h2t,:  You  V.  Yott.  257  111.  419:  ni '■Miller  v.  MiUcr.  255  III.  360. 

Waggoner  v.   Saether.  267   111.  32.  s^i^  Miller  v.  Miller,  255  111.  360. 

™cerny  v.  Glos.   2B1   111.  331. 
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SECTION  I. 
NATURE  OF  A  CROSS-BILL. 

A  pross-bill  implies  a  bill  brought  by  a  defendant  in  a 
suit  a.sfainst  tlio  eomjilainant  in  the  same  suit,  or  again.st 
other  defendants  in  the  same  suit,  or  against  both,  touch- 
ing the  matters  in  question  in  the  original  bill.^ 

Where  it  is  necessary  for  a  defendant  to  have  relief 
concerning  the  subject-matter  of  the  litigation  different 
from  that  sought  by  the  complainants,  or  it  is  necessary 
to  the  defense  to  obtain  some  discovery,  or  where  facts 
occurring  subsequently  to  the  filing  of  an  answer  are 
material  to  the  defense,  a  cross-bill  is  the  proper  method 
of  bringing  such  matters  to  the  attention  of  the  court. - 

It  is  only  when  complete  justice  can  not  be  done  on  the 
orginal  bill  and  answer  that  a  cross-bill  is  proper,  and  if 
the  same  matter  is  equally  available  by  answer  a  cross- 
bill is  unnecessary.'' 

It  is  of  a  mixed  character,  partaking  partly  of  the  cliai- 
acter  of  an  original  bill,  and  partly  of  that  of  bills  not 
original,  and  is  generally  considered  a  defense.* 

1  story's    Eq.    PI.    S    389;    Welf.  ^  Roby  v.  Com..  252  lU.  575. 

Eq.    PI.    229;    Coop.    Eq.    PI.    62;  *  Xrwberry    v.    Wren.    1    Vern, 

Mitf.   Eq.   PI.   86.  221;   Newberry  v.  Blatchford.  lOH 

^  Roby  V.  Com.,  252   111.   575.  111.  584;  Welf.  Fq.  PI.  223. 
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The  original  bill  and  cross-bill  are  but  one  cause.-''' 

AVhenever  it  is  necessary  to  liring  all  the  equities  of  all 
the  parties  fully  before  the  court,  that  even  and  complete 
equity  may  be  done,  as  well  in  favor  of  the  defendants  as 
of  the  complainant,  it  becomes  necessary  to  file  a  cross- 
bill; and  tliis  may  be  done  by  any  or  all  of  the  defend- 
ants, against  any  or  all  of  the  complainants,  or  by  a  de- 
fendant against  his  co-defendants,  or  a  part  of  them,  as 
the  nature  of  the  case  may  require." 

One  object  to  be  attained  by  its  use  is  to  discover  evi- 
dence to  defend  against  that  which  is  alleged  against  the 
defendant,  and  another  is  to  secure  affirmative  relief  not 
attainable  on  his  answer  touching  the  matters  in  the  origi- 
nal bill.^ 

A  cross-bill  seeking  affirmative  relief  is,  in  fact,  a  sepa- 
rate and  distinct  suit,  and  the  matters  contained  therein 
must  be  such  as  might  have  been  the  subject  of  an  original 
bill,  otherwise  the  filing  of  the  cross-bill  does  not  deprive 
the  complainant  of  the  right  to  dismiss  the  original  bill.* 

A  defense  based  upon  the  facts  arising  after  a  chancery 
cause  is  at  issue  cannot  be  availed  of  by  the  defendant  by 
plea  or  answer,  but  the  defendant  must  make  it  the  sub- 
ject of  a  cross-bill,  for  the  same  reason  that  a  complain- 
ant must  bring  in  by  supplemental  bill  matters  occurring 
after  filing  the  original  bill." 

Where  the  defendant  relies  on  his  answer  alone,  lie  can 
only  use  the  equity  of  his  case  for  the  purpose  of  defense ; 
but  if  he  wishes  to  become  the  assailant,  and  seek  affirm- 
ative relief  in  reference  to  the  subject-matter  of  the  origi- 
nal bill,  he  must  file  his  cross-bill,  and  in  this  way,  and 
this  alone,  is  he  permitted  to  use  his  equity  as  a  weai)on 
of  attack.i" 

■' Field    V.    RchirffcMn,    7    John.  "  Thnmas    v.     Tluiwns.    250     111, 

Ch.  252.  "■■(. 

eBallance  v.  liiderhiU.  3  Sram.  i"  Ballaiice  v.  Underhill.  Z  Seam. 

453.  453;    Tarlefon    v.    Vintcs.    1    Gilm. 

■r  Newberry    v.    Blatchford.     ".OU  470;  Mason  v.  McGirr.  28  111.  322; 

111.   584;   Morgan  v.   fimilh.   11    111.  Atkin  v.  Mcrrrll,  39  111.  62;   Stone 

194;    Lloyd  v.  Kirkwood.   WJ.    111.  v.    Smoo,   39    111.   409;    Mc.Cngg   v. 

:i29.  Hcacock.    42    111.    153;    Hanna    v. 

8  r/ioMins  V.  r;!omo.v.  250  111.  354.  Itatekin.   43    111.    402;    Croskvy   v. 
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If  lie  lias  ('(|uitios  arisins'  out  of  the  subject-matter  of 
the  origiiiiil  hill  wliioh  entitle  liim  to  affirmative  relief,  he 
may,  as  a  matter  of  right,,  present  the  same  by  way  of  a 
eross-hill." 

If  a  matter  of  defense  arises  after  the  cause  is  at  issue, 
as  that  the  eomphiiuant  has  given  a  release,  or  there  has 
lieeii  an  award  made  on  a  I'efereuce  after  issue  joined, 
wliicli  at  law  may  be  pleaded  puis  darrein  continuance,  a 
defendant  can  not  avail  himself  of  either,  by  plea  or  an- 
swer, an<l  therefore  must  resort  to  a  cross-bill. ^- 

!Matters  sought  to  be  investigated  by  a  cross-bill  should 
be  gei'mane  to  the  original  bill.  A  cross-bill  is  germane 
to  the  original  bill  when  the  cro^s-complaint  could  not 
otheiTN-ise  obtain  the  relief  sought  thereby,  and  where  the 
cross-bill,  if  sustained,  woidd  prevent  the  relief  granted 
by  the  original  bill.^*  The  cross-bill  can  not  bring  into 
the  case  foreign  matters,  but  must  relate  exclusively  to 
the  same  subject-matter  as  the  original  bill.  And  it  can 
not  contradict  the  allegations  of  the  asnwer  filed."  But 
it  would  be  much  too  narrow  an  application  of  the  rule  to 
hold  that  it  must  be  confined  to  the  precise  equitable 
rights  sought  to  be  litigated  by  the  original  bill.  Indeed, 
in  most  cases,  it  is  because  the  defendants  have  other 
equities  touching  the  subject-matter  of  the  litigation  not 
disclosed  by  the  original  bill,  that  a  cross-bill  becomes 
necessary.  Accordingly,  it  is  held,  that  while  the  allega- 
tions of  the  cross-bill  must  relate  to  the  subject-matter  in 

Mfg.  Co..  48  III.  481;   Titsworth  v.  ^^  Ferris  v.  McClure.  36  111.  77; 

Ktout.  49  III.  78;  Hoicctt  v.  Selby,  Iglchart    v.    Crane.    42    111.    261; 

54    111.    151;    Thompson   v.    Shoe-  Jenkins    v.    BanTi,    111    111.    462; 

maker.     68     111.     256;     White    v.  Dunham  v.  Dunham.  162  111.  589; 

White.   103   111.   438;    Anderson  v.  Mills  v.  Larranee.  186  111.  635. 

Henderson.  124  111.  164;   Locke  v.  ^^  Hutson  v.  Wood.  263  111.  376. 

Davidson.  Ill  111.  19;   Ashmore  v.  ^*  Ballanee  \.  VnderhiU.  3  Scara. 

Havrkins.   145  111.   447;    Shields  v.  453;    Tliompson  v.   Shoemaker.   68 

Bush.  189   111.  534;   Mehan  v.  Me-  111.   256;    Newberry  v.   Blatchford, 

han.    203     111.     ISO;     Hamalle    v.  106   111.   584;    Oage  v.  Mayer,  117 

Lthensberger,   267   111.   602.  111.   632;    Parker  v.   Shannon.   114 

Ji  QmicJ:  v.  Lemon,  105  111.  578;  111.   192;    Davis  v.   Union.  102  111. 

Jones  V.  Smith.  14  111.  229;   Beau-  313;    Lvnd  v.   Bank.   96   111.    181; 

ehamp    v.    Putnam.    34    111.    378;  Ragor   v.    Brenoek.    175    111.    494; 

Bank   v.    Wilshire,   108   111.   143.  Thomas  v.   Thomas,  250  111.  354. 
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fonlrovt'vsy  in  the  original  liill,  they  are  not  restricted  to 
the  issnes  in  the  original  eanse.'^ 

Thus,  a  cross-bill  may  be  maintained  for  the  jjurpose 
of  obtaining  an  equitable  set-off/"  or  to  establish  an 
agreement  or  conveyance  which  the  original  bill  seeks  to 
set  aside  ;^"  or  to  compel  the  surrender  or  cancellation  of 
a  contract  which  the  original  bill  seeks  to  specifically  en- 
force,'** or  on  a  bill  to  foreclose  a  mortgage  compel  the. 
complainant  to  litigate  an  adverse  title.'" 

Courts  of  eipiity,  following  the  law,  will  not  allow  a  set- 
off of  a  joint  debt  against  a  separate  debt,  or  a  separate 
debt  against  a  joint  debt;  nor  will  such  courts  allow  a  set- 
off of  debts  accruing  in  different  parts,  except  under  very 
special  circumstances,  and  when  the  proofs  are  clear  and 
the  equity  strong.-" 

If  a  bill  is  for  a  certain  jmi'jiose,  the  defendant  iji  the 
bill  can  not,  by  any  cross-bill,  bring  into  litigation  in  that 
suit  all  causes  of  action  which  he  may  have  against  the 
complainant,  unless  there  exist  some  special  circum- 
stances, such  as  insolvency,  non-residence,  etc.,  which 
would  render  it  necessary  in  order  to  avoid  irreparable 
injury.  A  coui-t  of  equity  abhors  a  multi])licity  of  suits, 
and  whenever  it  has  jurisdiction  of  a  subject-nuittcr  and 
the  parties,  it  seeks  to  do  complete  justice.  Therefore  a 
defejidant  has  a  right  to  file  a  cross-bill,  and  state  new 
facts  connected  with  the  subject-matter  of  the  oriiiinal 
bill.-' 

The  new  matt(>r  which  it  is  ])roi)er  to  introduce  by  cross- 
bill must  be  such  only  as  it  is  necessary  for  the  court  to 
have  before  it  in  deridini;-  the  ((uestions  presented  hy  the 
oriiiinal  bill,  to  enable  it  In  do  full  and  complete  justice  in 

1'' A'('/.S'0;i   V.  Dunn.    \7i   Alal);iina,  Wheat,   44G. 

,501;    Dausfin    v.    Vickrrjj.    1'"    111.  ^'^Joncs   v.    Smith.    14    111.    229; 

398.  If'ird  V.  Case,  32   111,  4.j. 

1"  Carturiglit   v.    Clark,    i   Mote.  ^'i  Parlin    v.    Galloway,    95    111. 

104;    Derby   v.    Gage.    3S    111.    27;  App.   60. 

Quick     V,     Lemon,     105     III.     578;  ™  Scammon    v.    Kimball.    92    U. 

Walker    v.    Doane.    lOS    111,    23G;  S.  367. 

HouHton  V.  Maddux.  179  111,  377;  -^Morrison  v.  Morrison.  140  111. 

Gordon  v.  Johnson,   18C   HI.   IS.  ,''.60, 

17  Carrochan     v.      Christie,      11 
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respect  to  llie  cause  of  action  on  which  the  coniplaiuaiit 
rests  Ills  ri.i^ht  to  tlie  relief  sought. -"- 

The  fact  that  a  cross-liill  asks  for  more  relief  than  the 
pleader  is  entitled  to  is  not  ground  for  dismissal  for  want 
of  ('(luity.'-' 

It  is  not  essential,  nor  is  it  usual,  that  all  the  facts 
which  i>o  to  show  that  th(>  complainant  is  entitled  to  the 
relief  sought,  should  appear  in  the  original  bill.-^ 

The  r(>lief  sought  by  a  cross  hill  must  be  entii'ely  of  an 
e(|uita])le  luiture.-'' 

If  a  cross-bill  is  filed  which  seeks  no  discovery  and  no 
alhrmative  relief  which  the  defendant  cannot  obtain  by 
answer  to  the  orginal  bill,  the  ci'oss-bill  may  be  dismissed 
on  answer,  motion  or  demurrer.-'' 

A  cross-bill  which  is  tiled  merely  as  a  mode  of  defense 
to  bring  into  the  case  matters  occurring  after  the  cause  is 
at  issue  requires  no  equity  to  support  it,  but  a  cross-bill 
seeking  affirmative  relief  is  in  the  nature  of  an  original 
l)ill,  and  the  relief  sought  must  be  such  as  the  court,  in 
|)oint  of  jurisdiction,  is  competent  to  administer.-^ 

When  not  necessary,  or  proper. — After  a  cause  in 
chancery  is  at  issue,  any  facts  in  defense  not  occurring 
thereafter,  should  be  set  up  by  amendment  to  the  answer 
and  not  by  cross-l)ill.  If  matters  relied  on  merely  to  de- 
feat the  relief  sought,  and  which  do  not  entitle  the  defend- 
ant to  affirmative  relief  are  i)resented  by  cross-bill,  it  will 
be  subject  to  demurrer.^'* 

Where  a  defendant  seeks  the  same  relief  as  the  com- 
plainant, and  no  other,  a  cross-bill  is  not  proper,  and  if 
filed,  will  be  dismissed  on  motion.  He  will  not  be  per- 
mitted to  file  a  cross-bill  when  his  rights  are  fully  dis- 
closed in  his  answer  in  resjionse  to  the  allegations  of  the 

-;  Parlui    V.     Galloway.     %     lU.  489. 
Ap|).  60.  28  Thomas    v.    Thomas.    250    111. 

2■^  Wing  V.  Lilly.  267  lU.  20.  354. 

■■:*  Jones   V.    .S'mit/i.    14   lU.    229;  i' Thomas   v.    Thomas,    250    lU. 

Hitrd  V.   Case,  32   111.   40;    Rohins  354. 
V.  Swain.  68  111.  197.  '^^  Hook    v.     Richeson,    115    III. 

-■■■Coop.  Eq.  PI.  86;   Story's  Eq.  431;    Story's   Eq.   PI.    §   393;    Jen- 

Pl.  398;   Tohey  v.  Foreman.  79  111.  kins  v.   Int.  Bank,  111  III.  462. 
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l)ill,  and  might  be  fully  protected  by  the  court  on  tlie 
hearing  of  the  original  bill.^'' 

So  a  cross-bill  in  a  suit  for  partition  is  not  necessary 
when  the  defendant  desires  no  more  than  the  complainant 
seeks  in  his  behalf.^" 

Wliere  one  of  several  partners  files  a  bill  for  a  settle- 
ment of  the  partnership  affairs,  the  court  has  power  to 
render  such  a  decree  as  the  equities  of  the  case  may  re- 
quire, and  no  cross-bill  is  necessary  in  order  to  establish 
the  rights  of  the  other  partners,^^  unless  one  of  the  i)ar- 
ties  desires  affirmative  relief  upon  grounds  other  than  an 
adjustment  of  accounts. ^^ 

On  a  bill  to  foreclose  a  prior  mortgage,  in  case  of  a 
sale,  the  junior  mortgagee  or  judgment  creditor  will  be 
entitled  to  the  surplus,  after  satisfjnng  the  first  mort- 
gage, upon  his  answer  alone,  disclosing  his  interest,  with- 
out filing  a  cross-bill. ^^ 

In  a  proceeding  to  enforce  a  mechanic's  lien,  a  defend- 
ant holding  a  lien,  need  not  file  a  cross-bill  to  protect  his 
lights.^-' 

In  a  foreclosure  suit,  a  cross-bill  seeking  to  have  the 
note  and  mortgage  set  aside,  is  unnecessary.^^ 

An  infant  defendant  need  not  file  a  cross-bill,  as  he  is 
entitled  to  the  protection  of  the  court  without  it.-'" 

Who  may  file — When  to  be  filed. — Section  30  of  the 
chancery  code,  provides  that 
"Any  defendant  may,  after  filing  his  answer,   cxhiliit  and  file   his 


20  Morgan.  V.  Smith,  11  in.  1^1;  Soles    v.    Shci)herd.    99    III.    616; 

Akin  V.  Cassiday,  105  111.  22;  New-  Boone  v.  Clark.  129  III.  466;   Dill- 

herry  v.   Blatchford,  106   111.   5S4;  man  v.  Bank.  138  111.  2S2;  Blatch- 

Pritchard    v.    Littlcjohn,    128    111.  ford   v.    Blaniliard,    IGO    111.    115; 

123.  Bank  v.    Thompson,   173   III.   593; 

3n  Lahadie  \.  Hewitt.  ?,:■,  \\\.  M\;  'Wallen    v.    Moore,    187    111.    190; 

Howe   V.    Commissioners,   119    111.  Gardner  v.   Cohn,  191   111.   553. 

101.  3<  Thiehiian  v.  Carr,  75  111.  385; 

3i  Atkinson  v.   Cash.  79   111.  53;  BUitehford   v.    Blanchard.   160   111. 

Sylerg  v.  Pcarce,  85  111.  393.  115. 

32  Wi/coxon  V.  WiJcoa-on.  199  111.  >>'•  Akin  v.  Cassiday,  105  111.  22. 

244.  ="  Oilmore   v.    Oilmore,    109    111. 

33 Ellis  V.  SouthwcU,  29  111.  549;  277;   Stark  v.  Brown,  101  111.  395. 
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cross-bill,  and  call  upon  the  complainant  to  file  his  answer  thereto,  in 
such  time  as  may  be  prescribed  by  the  court."  3' 

A  party  who  has  been  (Ipfaulted  for  want  of  answer 
has  no  right  to  file  a  cross-bill.^** 

A  defendant  who  desires  to  tile  a  crossbill  in  a  chan- 
cery proceeding  shonld  act  with  due  diligence  and  file  the 
same  withont  unreasonable  delay,  so  that  it  may  be  licjird 
with  the  original  cause,  if  so  desired.''" 

The  filing  of  a  cross-bill  is  a  matter  of  right  and  it  may 
l)e  filed  at  any  time  befoi-e  the  hearing,  so  that  it  does  not 
delay  the  hearing  on  the  original  bill.  When  not  filed  in 
time,  the  court  is  under  no  obligation  to  stay  a  hearing 
until  the  cross-bill  is  at  issue  and  ready  for  trial. ■*! 

Parties  to. — New  parties  may  be  brought  in  by  cross- 
bill, who  were  not  parties  to  tlie  original  bill,''-  and  any 
person  showing  an  interest  in  the  subject-matter  of  the 
litigation  may  intervene  and  become  a  party  upon  suffi- 
cient showing.*- " 

Persons  not  made  parties  defendant  in  the  original  bill 
have  no  right  to  file  a  cross-bill;  but  where  one  is  filed, 
without  objection  by  the  complainant,  who  answers  it, 
such  bill  will  not  be  dismissed  before  the  final  hearing.*'' 

The  general  rule  is  that  the  complainant  may  dismiss 
his  bill  at  any  time  he  may  desire  before  a  final  decree  has 
l)een  entered  in  the  cause.** 

A  direction  by  the  chancellor  to  "let  a  decree  be  pre- 
pared dismissing  the  cross-bill  for  want  of  equity"  does 
not  deprive  the  cross-complainant  of  the  right  to  have  the 
cross-bill  dismissed  without  prejudice  before  the  decree 
is  filed.*' 

3TRev.  Stat.  (1913)   166;   1  J.  &  v.   Smith,  14   111.   229. 

A.  An.  Stat.  752;  Michael  v.  Mace,  *^<^  Marsh  v.  Green,  79  III.   .385; 

137   111.   485.  Shannahan    v.    Stevens,    139     111. 

39  Rnijor  V.  Brencck,  175  111.  494.  *^  Payne   v.   Cowan,    1    S.    &    M. 

*"  Kelsey    v.    Clausen,    257    111.  Ch.   26;   see  Mlchuel  v.  Mare,   1.S7 

403;  Fread  v.  Fread,  165  111.  228.  III.  485. 

*\  Davis  V.   Union,  100  111.  313;  **  Gage  v.  Bailey,   119   111.   539; 

Farwell    v.    Harding,    96    111.    32;  Reilly  v.  Reilly,  139  111.  180;   Wil- 

Higgins    v.     Curtis.    82     111.     28;  Hams  v.  Breitung,   216   111.   299. 

Fread  v.  Fread,  165  111.  228;   Kel-  *:>  Paltzer   v.    Johnston,    213    111. 

sey  V.  Clausen.  257  111.  402.  338. 

<2  Hurd  V.  Case,  32  111.  4.i;  Jones 
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The  statute  whicli  precludes  a  complainant's  dismissal 
of  the  original  hill  after  the  defendant  has  filed  a  cross- 
hill,  applies  only  where  the  cross-hill  asks  for  affirmative 
I'elief,  as  the  complainant  cannot  he  compelled  to  prose- 
cute a  suit  merely  to  enable  the  defendant  to  present  a 
defense.*® 

After  the  term  has  expired  at  which  a  suit  was  dis- 
missed the  court  has  no  jurisdiction  to  enter  an  order  of 
dismissal  and  reinstating  the  cause.*'' 

The  fact  that  the  complainant  may  file  another  bill  is 
not  regarded  as  such  a  prejudice  to  the  defendant  as  pre- 
cludes the  complainant  from  dismissing  before  final  de- 
cree.** 

Abandonment  of,  by  laches. — It  is  the  duty  of  a  ]iarty 
who  files  a  cross-hill  to  take  steps  to  have  it  answered; 
and  where  no  such  steps  are  taken  and  the  parties  volun- 
tarily go  to  a  hearing,  the  cross-hill  may  be  regarded  as 
abandoned.""* 

Dismissal  of  bill  when  cross-bill  filed.^ — Section  36  of 
the  chancery  code  provides  that 

"No  complainant  shall  be  allowed  to  dismiss  his  bill  after  a  cross- 
bill has  been  filed,  without  the  consent  of  the  defendant."  so 

The  statute  does  not  prevent  the  complainant  dismiss- 
ing his  bill  as  to  a  defendant  who  is  not  a  complainant  in 
the  cross-bill.^'  And  a  cross-bill  may  in  some  cases  be 
retained  although  an  original  bill  has  been  dismissed.'"'^ 

Where  an  original  bill  is  dismissed  for  want  of  juris- 
diction, a  cross-bill  filed  in  the  same  cause,  must  follow 
the  fate  of  the  original.'''' 

*n  Thomas    v.    Thomas.    250    111.  ne.r.   140   111.   170;    Flnhfrty  v.  Mc- 

354.  Connick.  123  111.  52.'S;   Langlois  v. 

*T  Gray  v.  Ames.  220  111.  251.  Matthipssen.    155    111.    230;     Lnn- 

*f  Williams  v.  Brcitung.  216  111.  phpre  v.  Desmond,   187  111.  370. 

299.  '■^  Blair  v.   Reading.  99  111.   600. 

*«  Ptirdy  V.  Henslee.  97  111.  389;  i' Ralls  v.   Ralls.   82   111.   243;    2 

Reed  V.   Kemp.   16   111.   44.=>;    Hun-  Dan.   Ch.   Pr.   1553,   n.   a;    French 

gate  v.  Reynolds.  72   111.   42.'i.  v.   Institution.   67   lU.   App.    179. 

50  Rev.  Stat.   (1913)   167;   1  .1.  &  ^^  Dous  v.  City.  11  Wallace,  108; 

A.    An.    Stat.    7.'i6;    see    Oage    v.  I.oomis  v.   Freer,   i    111.   App.   ri47. 
Bailey,  119  111.  539;   Ogle  v.  Koer- 
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Wliere  a  party  files  a  petition  for  partition  at  law,  and 
other  parties  file  cross-bills  iu  eipiity  for  partition  and 
assignment  of  dower,  and  the  i)etitioncr  acquiesces  in  the 
proceeding  in  equity  for  a  number  of  years,  submitting 
to  the  equity  jurisdiction  of  the  court,  he  will  not  have 
tiie  right  to  dismiss  his  suit  without  the  consent  of  the 
defendants  filing  the  cross-bill/'' 

After  final  decree  dismissing  a  cross-bill  the  case 
stands  as  though  no  cross-liill  had  been  filed  and  the  com- 
plainant has  a  right  to  dismiss  his  original  bili.^'' 


SECTION   II. 
FRAME   OP  BILL. 

Generallj^,  a  cross-bill  should  state  the  parties,  prayer 
and  objects  of  the  original  bill,  the  proceedings  thereon, 
and  the  rights  of  the  party  exhibiting  the  bill,  which  are 
necessary  to  be  made  the  subject  of  cross-litigation,  or  the 
ground  on  wliich  he  resists  tlw  claims  of  the  complainant 
in  the  original  bill,  if  that  is  the  object  of  the  new  bill. 
A  cross-bill  should  not  introduce  new  and  distinct  matters 
not  embraced  in  the  original  suit ;  for  as  to  such  matters 
it  is  an  original  bill,  and  they  can  not  properly  be  exam- 
ined at  the  hearing  of  the  first  suit.^« 

And  it  is  said  that  a  cross-bill  need  not,  as  against  the 
comi^lainant  in  the  original  bill,  show  any  equity  to  su]i- 
port  the  jurisdiction. ^■^ 

An  answer  which  has  none  of  the  features  of  a  bill  in 
chancery,  makes  no  parties  defendant  to  it,  and  calls  on 
no  one  to  answer  it,  can  not  become  a  cross-bill  by  simply 
asking  that  it  be  so  treated  f'^  but  a  defendant  can  make 
his  answer  a  cross-bill  and  obtain  under  it  any  specific 
decree  in  his  favor,  by,  after  he  has  fully  answered,  stat- 
ing new  matter  entitling  him  to  such  relief,  as  he  would 

5*  Darts  V.  Hall,  92   111.   85.  Patterson  v.  Trust  Co.,  231  III.  22. 

BoOffle  V.  Koerner,  140  III.  170.  ^t  Doble  v.  Potnam,  Hardr.  ICO; 

58  Story's    Eq.    PI.    §    401;    Mitf.  Burgess  v.  Wheate,  1  Blacks,  132; 

Eq.  PI.  81;  Coop.  Eq.  PI.  88;  Welf.  Mason  v.   Gardiner.   4    Bro.   C.   C. 

Eq.  PI.  228;   Hurd  v.  Case,  32  111.  437;   Calverley  v.  Williams,  1  Yes. 

45,  49;  Jones  v.  Smith,  14  111.  229;  Jr.  211,  213. 
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in  a  cross-bill,  and  ending  with  an  appropriate  prayer  for 
relief.  All  parties  in  interest  should  be  brought  before 
the  court  and  required  to  answer  its  allegations,  or  at 
least  given  an  opportunity  to  do  so.°^ 

When  the  bill  is  brought  by  one  defendant  upon  a 
question  between  two  defendants,  the  complainant  to  the 
original  bill  must  be  a  party.'"' 

A  cross-bill  to  have  usurious  securities  delivered  ujj 
must  offer  to  pay  what  is  due.*^^ 

The  Chancery  Practice  Act  of  Illinois  (Sec.  31)  pro- 
vides, that 

"It  shall  not  be  necessary  to  recite  in  a  cross-bill  any  of  the  plead- 
ings or  proceedings  in  the  case  in  which  It  is  filed;  and  it  shall  not  be 
necessary  to  pray  process  except  against  new  parties."  62 

No.   nil.     Cross-Mil   to  foreclosure  suit. 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  in 

the  State  of  , 

In  Chancery  sitting: 
1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  on,  etc.,  C.  D.,  of,  etc.,  one  of  the  defendants  hereinafter  named, 
exhibited  in  this  honorable  court  his  bill  of  complaint,  against  one 
E.  F.,  of,  etc.,  a  defendant  hereinafter  named,  and  your  orator,  to  fore- 
close a  mortgage  therein  described,  and  thereby  praying  that  an  ac- 
count might  be  taken  in  that  behalf,  and  that  the  defendant,  E.  F., 
be  decreed  to  pay  the  said  C.  D.  whatever  sum  should  appear  to  be  due 
to  him,  together  with  the  costs  of  that  proceeding,  by  a  short  day  to 
be  fixed  by  the  court;  and  that  in  default  of  such  payment,  the  said 
mortgage  property  might  be  sold  as  directed  by  the  court,  to  satisfy 
such  debt  and  costs;  and  that  in  case  of  such  sale  and  a  failure  to  re- 
deem therefrom  pursuant  to  law.  the  said  E.  F.  and  your  orator,  the 
defendants  to  said  bill,  and  all  persons  claiming  through  or  under 
them,  after  the  commenecmont  of  said  proceeding,  might  be  forever 
barred  and  foreclosed  of  all  right  or  equity  of  redemption  of  the  said 
mortgaged  property;  and  that  the  said  C.  D.  might  have  such  other 
and  further  relief  as  equity  might  require  and  to  your  honors  should 
seem  meet;  and  your  orator  being  duly  served  with  process,  appeared 
and  put  in  his  answer  thereto;  as  by  the  said  bill,  and  other  pleadings 

sspn/Vf   V.   Brown,   12   111.   App.  eo  Coop.  Kq.  PI.  85;  Welf.  Eq.  PI. 

291.  229;   Mitf.  Eq.  PI.  81. 

^«  Thielman  v.  Carr,  75  111.  385;  «^  Mason  v.  Gardiner,  4  Bro.  C. 

Purely    V.    Henslee,    97    III.    390;  C.  437. 

Smith     V.     ^Vest.     103     111.     332;  c-' Rev.    Stat.    (1913)    166;    1    J. 

Blatchford   v.   Blanchard,   160    111.  &  A.  An.  Stat.  755;  Cable  v.  Ellis, 

115;    McOillis    v.    Uoijan.    S5    111.  120   111.    l.'ifi;    Kingshury  v.   Buck- 

App.  194.  ner,  134   U.  S.  650. 
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and  proceedings  In  the  said  cause,  now  remaining  on  file  and  ot  record 
in  this  honorable  court,  reference  thereto  being  had,  will  more  fully 
appear. 

2.  Your  orator  further  represents  unto  the  court  that,  on,  etc.,  and 
prior  to  the  date  of  the  execution  of  the  said  mortgage  from  the  said 
E.  F.  to  the  said  C.  D.,  the  said  E.  F.  being  indebted  to  your  orator  in 

tlie  sum  of dollars,  made  and  delivered  to  your  orator  his  certain 

promissory  note  of  that  date,  and  thereby  promised  to  pay  your  orator 

the  said  sum  of dollars,  on.  etc.,  {describe  the  note)  as  will  appear 

by  the  said  note,  ready  to  be  produced  in  court,  and  by  a  copy  of  the 
same  hereto  attached,  and  marked  "Exhibit  A,"  which  is  hereby  made 
a  part  of  this,  your  orator's  cross-bill. 

3.  And  your  orator  further  represents,  that  to  secure  the  payment  of 
the  principal  sum  and  interest  mentioned  in  said  promissory  note,  the 
said  E.  F.,  on,  etc.,  by  his  mortgage  deed  of  that  date,  conveyed  to 
your  orator.  In  fee  simple,  that  certain  parcel  of  land,  with  the  ap- 
purtenances, in  the  said  county  of  ,  to  wit:      (Here  describe  the 

mortgaged  premises)  subject,  however,  to  a  condition  of  defeasance 
upon  the  payment  of  the  principal  sura  and  interest  aforesaid,  accord- 
ing to  the  tenor  and  effect  of  the  said  promissory  note,  which  said 
mortgage  deed  was  on,  etc.,  duly  acknowledged;  and  afterward,  (and 
before  the  execution  and  delivery  of  the  mortgage  deed  to  the  said 
C.  D.)   on,  etc.,  the  said  mortgage  deed  to  your  orator  was  duly  filed 

for  record  in  the  recorder's  office  of  the  county  of  aforesaid;    as 

by  the  said  mortgage  deed  and  its  accompanying  certificates  of 
acknowledgment  and  recording,  ready  to  be  produced  in  court,  will 
more  fully  appear.  A  copy  of  the  said  mortgage  deed  and  certificates, 
marked  "Exhibit  B,"  is  hereto  attached,  and  is  hereby  made  a  part  of 
this  bill. 

4.  Your  orator  further  represents  that  the  lien  of  your  orator's  said 
mortgage  deed  is  superior  and  prior  to  that  of  the  said  C.  D.;  and  that 
the  said  E,  F.  has  not  yet  paid  the  said  principal  sum  and  interest, 
so  due  your  orator,  or  any  part  thereof,  although  the  same  long  since 
became  due;  by  means  whereof  the  said  mortgaged  premi.ses  have 
become  forfeited,  subject,  nevertheless,  to  redemption  in  equity  by  the 
said  E.  F.  and  C.  D.,  or  their  assigns. 

5.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  by  filing  this  his  cross-bill,  in  the  said  proceedings 
commenced  by  the  said  C.  D.  against  your  orator  and  the  said  E.  F.; 
and  to  the  end  that  the  said  C.  D.  and  E.  F.,  who  are  hereliy  made 
parties  defendant  to  this  cross-bill,  may  be  required  to  make  full  and 
direct  answer  to  the  same,  but  not  under  oath,  the  answer  under  onth 
being  hereby  waived;  that  an  account  may  be  taken  by  or  under  the 
direction  of  the  court  ot  the  amount  due  your  orator  upon  said  promis- 
sory note  and  mortgage  deed;  that  the  defendant,  B.  F.,  may  be  decreed 
to  pay  to  your  orator  whatever  sum  shall  appear  to  be  due  to  him  upon 
the  taking  ot  such  account,  together  with  the  costs  of  this  proceeding, 
by  a  short  day  to  be  fixed  by  the  court;  that  in  default  of  such  pay- 
ment the  said  mortgaged  premises  may  be  sold,  as  tliis  honorable  court 
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shall  direct,  to  satisfy  such  debt  and  costs:  that  in  case  of  such  sale, 
and  of  a  failure  to  redeem  therefrom  pursuant  to  law,  the  defend- 
ants, and  all  persons  claiming  through  or  under  them,  after  the 
commencement  of  this  proceeding,  may  be  forever  barred  and  fore- 
closed of  all  right  or  equity  of  redemption  of  the  said  mortgagel 
premises;  and  that  your  orator  may  have  such  further  and  other 
relief  in  the  premises  as  the  nature  of  his  case  shall  require  and  to 
the  court  shall  seem  meet.  (//  any  new  parties  are  introduced,  add 
prayer  for  process  as  ante,  A'o.  21,  ami  attach  exhibits.) 

No.  n,i.    Cross-bill  in  the  nature  of  a  plea  of  puis  darrein  continuance. 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  in 

the  State  of  . 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  on,  etc.,  C.  D.,  of,  etc.,  the  defendant  hereinafter  named,  filed  his 
bill  of  complaint  in  this  honorable  court  against  your  orator,  thereby 
praying,  etc.  (Here  state  the  prayer  of  the  hill:)  and  your  orator, 
being  duly  served  with  process,  appeared  and  put  in  his  answer  there- 
to, to  which  answer  the  said  C.  D.  filed  a  replication:  and  issue  being 
thus  joined,  testimony  was  taken  on  both  sides,  and  the  proofs  closed: 
whereupon  the  said  cause  was  set  down  for  hearing,  as  by  the  said  bill, 
and  other  pleadings  and  proceedings  in  the  said  cause,  now  remaining 
as  of  record  in  this  honorable  court,  reference  being  thereto  had,  will 
more  fully  appear. 

2.  Your  orator  further  represents,  that  the  said  cause  has  not  yet  been 
heard;  and  on,  etc.,  the  said  C.  D.,  by  a  certain  writing  of  release,  of 
that  date,  did  remise,  release  and  forever  quit  claim  unto  your  orator, 
his  heirs,  executors  and  administrators,  the  several  matters  and  things 
coni]ilained  of  in  and  by  the  said  bill  of  the  said  C.  D.,  and  in  ques- 
tion in  the  said  suit,  and  each  and  every  of  them,  and  of  all  sums  of 
money  then  due  and  owing  or  thereafter  to  become  due  and  owing,  to- 
gether with  all,  and  all  manner  of  actions,  causes  of  actions,  suits  and 
demands,  whatsoever,  both  at  law  and  in  equity,  or  otherwise,  howso- 
ever, which  he,  the  said  C.  D.,  then  had,  or  which  he  should  or  might 
at  any  time  or  times  thereafter  have,  claim,  allege  or  demand,  against 
your  orator,  for,  or  by  reason  or  means  of  any  matter,  cause  or  thing 
whatsoever  from  the  beginning  of  the  world  to  the  day  of  the  date  of 
the  said  deed  or  writing  of  release;  as  by  the  said  release,  reference 
thereunto  being  had.  and  a  copy  of  the  same  hereto  attached,  marked, 
"Exhibit  A,"  and  made  a  part  of  this  bill,  will  more  fully  appear. 

:'>.  And  your  orator  hoped  that  in  consequence  of  the  said  release,  the 
said  C.  D.  would  not  have  iiroceoded  in  the  said  suit  against  your 
orator;  but  the  said  C.  D.,  notwithstanding  the  said  release,  threatens 
and  intends  to  proceed  in  the  said  suit,  and  to  bring  the  same  on  for 
hearing  in  due  course;  and  he  pretends  that  no  such  release  was  ever 
executed  by  him,  or  if  so,  that  the  same  was  obtained  by  fraud  and 
surprise,  and  therefore  void.  Whereas  your  orator  charges  that  the 
same  was,  in  every  respect,  fairly  and  proi>crl,\  olilnincil  by  your 
orator,  and  d\ily  executed  by  the  said  C.  D. 


Cross-Bills.  381 

4.  And  your  orator  t'lirthcr  represents,  that  under  the  circurastanoes 
aforesaid,  he  Is  unable  to  put  the  said  release  in  issue,  or  to  use  the 
same  as  a  plea  in  bar  of  the  said  suit. 

5.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  and  to  the  end  that  the  said  C.  D., 
who  is  made  a  party  defendant  to  this  cross-bill,  may  be  required  to 
make  full  and  direct  answer  to  the  same,  hut  tint  under  oath,  the  an- 
sict'r  under  oath  heinii  hereby  waived;  and  that  tlie  said  release  may 
he  established  and  declared  by  this  honorable  court  a  sufBcienl  bar  to 
any  further  proceedings  by  the  said  C.  D.  in  the  said  suit;  and  that 
the  said  bill  of  the  said  C.  D.  therein  may,  under  the  circumstances, 
be  forthwith  dismissed  with  costs;  and  that  your  orator  may  have 
such  other  and  further  relief  in  the  premises  as  equity  may  require  and 
to  the  court  shall  seem  meet. 

1  //  Mf ir  parties  arc  added,  pray  process  as  in  No.  21,  and  attach  ••Ex- 
hibit A.") 


SECTION   III. 
WHEN  TO   BE   FILED. 

The  proper  time  for  filing  a  cross-l)ill,  when  snch  a  bill 
is  necessary,  is  at  the  time  of  putting  in  the  answer  to  the 
orginal  bill,  and  before  issue  is  joined  by  the  filing  of  a 
rei)lication.''"''  As  the  matters  of  defense  upon  which  a 
cross-bill  is  founded  must  be  stated  in  the  answer  to  the 
original  bill,  as  well  as  in  the  cross-bill,  it  can  seldom  be 
necessar>-  to  delay  the  filing  of  the  cross-bill  till  after  the 
original  cause  is  at  issue.®* 

But  the  rule  that  a  cross-bill  should  be  filed  at  the  same 
time  with  the  answer,  does  not  apply  to  such  a  bill  by  one 
defendant  against  a  co-defendant,  for  the  reason  that, 
until  the  answers  are  filed,  neither  defendant  can  know 
what  defense  the  other  will  set  up.""^ 

When  a  cross-bill  is  filed  without  answering  the  origi- 
nal bill,  if  thp  complainant  answers  the  cross-bill  without 
taking  any  steps  to  require  an  answer  from  the  defend- 
ants, and  allows  the  cause  to  proceed  in  this  manner,  he 


«3  Irving  v.  DeKay.  10  Paige  Ch.  ««  2  Barb.  Ch.  Pr.  129. 

R.   319;    Wiley   v.    Platter.   17    111.  »^  Vanderveer  v.  Holeomb.  2i   N. 

.".40;    Phillips    v.    Edsall    127    111.  .1.     Eq.     10.5;     see     Berryman     v. 

535.  Graham   lb.  370. 
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will  waive  the  ii'regularity  in  filing  a  cross-bill  without 
having  answered  the  original.*"' 

A  defendant  desiring  to  file  a  cross-l)ill  should  do  so 
without  delay,  and  have  the  same  at  issue,  if  practicable, 
so  as  to  be  heard  with  the  original  bill.  If  he  desires  fur- 
ther time,  he  must  seek  it  as  a  matter  of  indulgence.*'^ 
The  proceedings  in  the  original  suit  will  not  ho  delayed, 
unless  on  the  S])ecial  order  of  court,  founded  upon  notice 
of  the  apjilication  to  tlie  adverse  party."'* 

The  defendant  can  not  claim,  as  a  matter  of  right,  a 
continuance,  where  the  original  clause  is  ripe  for  hearing, 
by  filing  a  cross-bill,  and  having  tlie  same  answered,  with- 
out showing  sufficient  cause  for  delay."''  To  entitle  him  to 
a  delay  of  the  original  proceedings,  the  cross-bill  must 
be  sworn  to  positively,  either  by  the  comjilainant  thereto 
or  b}'  the  person  from  whom  his  information  of  the  facts 
was  derived.'^*' 

The  court  itself  will  sometimes,  in  its  discretion,  where 
it  ap]iears  that  the  suit  is  insufficient  to  bring  before  the 
court  the  rights  of  all  the  parties,  and  tlie  matters  neces- 
sary to  a  just  determination  of  the  cause,  at  the  hearing, 
direct  a  cross-bill  to  be  filed. '^^ 


SECTION  IV. 
PROCESS  UPON. 

By  the  statute  of  Illinois  it  is  provided,  that  "where 
it  is  necessary  for  the  defendant  to  bring  a  new  party 
))efore  the  court,  he  shall  state  it  in  his  cross-bill;  and 
a  summons  shall  be  issued,  and  otluu-  ])roceedings  had, 

iH:  Davis    V.     Hall,    92    111.     85;  Higgins  \.  Curtiss,  S2  Uh  2S. 

MohU'.r  V.  ^V^\tzhrrg<•r.  74  III.  163.  '">  M'ilcy  v.   Platter.  17  111.   538; 

m  Bi'auchamp  \.  Putnam,  34  111.  spp   Hrrd   v.    Kcmpf.   16   III.    445; 

:!78;    Reed  v.   Kempf.  IG   III.   44.".;  Phillips  v.  Edsall.  127  III.  ^:^h. 

Youngs  V.  Overseers,  etc..  2  Green  '"'  Talmadge  v.  Pell.  9  Paige  Cli. 

(N.  J.),  521;   Fread  v.  Fread.  1G5  410;    Irving   v.    DcKay.    10    Paige 

III.  228.  Ch.  319. 

"8  Cartiiright   v.    Clark.    4    Met.  "i  Field   v.    ^chicfflein.   7   Johns. 

^04■.  Bcauchamp  v.  Pvlnam.  3i  lU.  Ch.    2.50;    Story's    Eq.    PI.    $    396; 

:;7S;   Davis  v.   Union.  100  111.  313;  Mitf.    En-    PI-    82,   83. 
Farwcll    v.    Harding,    96    111.    32; 
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as  in  the  case  of  other  ck'lViidaiits.""-  Tliis  was  the  nUe 
independent  of  snch  statnto  and  before  its  passage.''-'  As 
against  the  parties  to  the  original  bill,  no  process  is  neces- 
sary.''* 

In  Kentucky  it  is  held  that  process  must  issue  on  tlie 
liling  of  the  cross-bill,  or  the  defendants  are  not  bound  to 
notice  it." 


SECTION  V. 
DEFENSES  TO. 

Section  32  of  the  chancery  code  provides  that 
"The  complainant  shall  be  required  to  except,  plead,  demur  or  answer 
to  such   cross-bill   in   the   same  manner  that  a  defendant  is   required 
to  except,  plead,  demur  or  answer  to  an  original  bill,  and  his  answer 
shall  have  the  same  effect  as  a  defendant's  answer  to  a  bill." 

A  defendant  to  a  cross-bill  is  under  no  duty,  statutory 

or  otherwise,  to  answer  such  bill  until  he  is  ruled  to  do 

so  by  the  court,  and  it  is  error  to  take  a  decree  against 

him  uuder  the  cross-bill,  without  such  rule.'® 

Failure  to  answer. — Section  33  provides  that  if  the 
complainant  shall  fail  to  answer  such  cross-bill,  his  bill 
shall  be  dismissed  with  costs,  or  the  new  matter  set  out  in 
the  defendant's  cross-bill  shall  be  taken  as  confessed  and 
a  decree  entered  accordingly.'''' 

Demurrer. — A  demurrer  for  want  of  equity  will  not 
lie  to  a  cj-oss-bill  filed  by  a  defendant  in  a  suit  against 
the  comijlainant  in  the  same  suit,  touching  the  same  mat- 
ter. For  being  drawn  into  court  by  the  complainant  in 
the  original  bill,  he  may  avail  himself  of  the  assistance 
(if  the  court  without  being  put  to  sliow  a  ground  of  equitj' 
to  sui)i)ort  its  .iurisdiction.''*'    Where  a  cross-bill  seeks  re- 

12  Rev.  Stat.    (191.3)   1G7;   1  J.  &  457;   Ward  v.  Darirlson.  2  lb.  443; 

A.  An.  Stat.  756.  Garner  v.  Beaty.  7  lb.  223;   Talbot 

^- Jones   V.    Smith,    14    111.    229;  v.   McOhee,   4   Mo.   375;    Anderson 

Hurd  V.  Case.  32  111.  45.  v.  Ward.  6  Monr.  419. 

7<  Rev.  Stat.   (1913)   166;   1  J.  &  ■'b  Michael  v.  Mace.  137  111.  48.'). 

An.   Stat.   756;    Fleece  v.   Russell.  "Rev.  Stat.   (1913)   167;   1  J.  & 

13  III.  .31.  A.  An.  Stat.  756. 

''^  Miles  V.  Bacon,  4  J.  J.  Marsh.  '^  Doble  v.  Potnam,  Hardr.  160; 
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lief  which  is  of  an  equitable  nature,  it  should  contain  all 
proper  allegations  which  confer  an  equital)le  title  to  such 
relief  upon  the  party ;  otherwise  it  will  l)e  open  to  demur- 
rer. Thus  where  an  original  bill  was  filed  to  enforce  a 
security,  and  the  defendant  filed  a  cross-bill  to  have  th(> 
security  delivered  up  as  a  usurious  security,  and  the 
cross-bill  did  not  offer  to  pay  the  sum  really  due,  a  de- 
murrer was  allowed."® 

If  a  cross-bill  is  not  confined  to  the  matters  in  litiga- 
tion in  the  original  suit,  but  seeks  to  bring  before  the 
court  other  distinct  matters  and  rights,  it  is  no  longer 
entitled  to  ho  deemed  a  cross-bill,  but  is  an  original  suit, 
and,  it  seems,  a  demurrer  would  lie.**"  So,  if  a  cross-bill 
is  filed  contrary  to  the  practice  of  the  court,  and  under 
circumstances  in  which  a  pui'e  bill  of  this  nature  is  not 
allowed,  or  if  it  seeks  to  bring  into  question  facts  which 
the  party  has  admitted  in  his  answer  to  the  original  bill, 
it  is  open  to  a  demurrer.^^ 

Pleas. — A  plea  to  the  person  of  the  comjilainant  does 
not  lie  to  a  cross-bill,  unless  it  is  exhibited  by  a  person 
incapable  alone  to  institute  a  suit;  nor  does  a  plea  to  the 
jurisdiction  to  such  a  bill ;  for  the  defendant,  by  filing  his 
original  bill,  has  affirmed  the  sufficiency  both  of  the  per- 
son and  the  jurisdiction.**-  Neither  can  a  cross-bill, 
though  between  the  same  parties,  as  an  original  suit,  be 
met  by  a  i)lea  of  a  suit  for  the  same  object  iieiiding  in  a 
court  of  concurrent  jurisdiction;  tiius,  at'tei-  a  bill  bi'dught 
in  the  exclictfuci-  (o  foreclose  a  mortgag(\  it  was  held  tliat 
a  defendant  may  bring  a  bill  in  the  court  of  chancery 
to  redeem,  and  the  pendency  of  the  former  suit  is  not 
pleadable.*-'' 

Coop.  Eq.  PI.  81,  2ir);  Mitf.  Fa\.  PI.  roop.  Eq.   PI.  87;   2   Pari).  Ch.  Pr. 

203;    2   Barb.   Ch.   Pr.   133.  133;   Welf.  Eq.   PI.  230:    Uolbrook 

70  Mason  v.  Gardiner,  4   Bro.  C.  v.  Prc/tyman,  44  111.  311. 

C.    436;    lUisficUl    v.    Solomons.    9  "2  Welf.    Eq.    PI.    229;    Mitf.    Eq. 

Ves.    84;    Hirkson    v.    Aylward.    3  PI.    290,    291;    Coop.    Eq.    PI,    304; 

Molloy,     1;     Wolf,     Eq,     PI,     230;  2  Barb.  Ch.  Pr.   132. 

Tobey  v.  Foreman.  79  111.  489,  s,!  I^ord    Newburpli    v.    Wren,    1 

80  Welf,  Eq.  PI.  230;  2  Barb,  Ch,  Verri.    220;    2    Dan.    Ch.    Pr.    148; 

Pr.  133.  Welf.   Eq.  PI.  229, 

•J  Story's     Eq,     PI.     §     G28-633; 
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In  all  other  respects  cross-hilis  are  liable  to  all  the 
pleas  ill  bar,  to  which  oriiiinal  lulls  ai-e  liable;  and  the 
converse  is  equally  true,  that  a  cross-bill  is  not  liable  to 
any  jilea  which  will  not  hold  to  an  orij2:inal  bill.  And,  as  it 
seems  that  a  defendant  can  not,  by  a  cross-bill,  compel  the 
complainant  in  the  original  bill  to  make  discovery  of  the 
defendant's  title,  the  objection  may  be  taken  by  plea; 
and  it  may  also  be  insisted  on  by  answer.*'* 

Answer. — The  rules  relating  to  answers  to  original 
liills,  apply  fully  to  answers  to  cross-bills.  It  is  to  be 
observed,  however,  that  the  complainant  in  the  original 
bill  has  the  right  to  the  first  answer;  and  may  move  to 
stay  proceedings  in  the  cross-suit  until  the  original  bill  is 
answered.*^  And  the  complainant  in  the  original  suit 
does  not  waive  his  right  to  an  answer  by  obtaining  an 
order  for  time  to  answer  the  cross-bill.** 

Section  35  of  the  cnaneery  code,  pi-ovides  that 

"The  complainant  shall  not  be  compelled  to  file  his  answer  to  any 
cross-bill,  until  the  defendamt  shall  have  filed  a  sufficient  answer  to 
the  complainant's  bill,  "s? 


SECTION  VI. 
PROCEEDINGS  UPON. 

The  complainant  in  the  original  suit  is  not  compelled 
in  any  case  to  stay  proceedings  therein  upon  the  filing  of 
a  cross-bill,  except  by  a  special  order  of  the  court.  And  it 
is  not  a  matter  of  course  for  the  court  to  stay  the  pro- 
ceedings in  the  original  suit,  in  any  case,  except  where 
the  defendant  in  the  cross-suit  is  in  contempt  for  not  an- 
swering.^* If  the  complainant  in  the  cross-bill  desires  to 
have  the  proceedings  in  the  original  suit  stayed,  the  cross- 

ttBeUwood      V.      Wetherell,      1  A.    An.    Stat.    756;     Holhrook    v. 

Younge  &  Coll.  211;   Welf.  Eq.  PI.  Prrttyman.   44   111.   311. 

230;    2   Barb.   Ch.   132,   133.  «  WhiVe  v.  Btiloid.  2  Paige  Cli. 

»■- Harris     v.     Harris,     Tur.     &  164;   Wiley  v.  Platter,  17  111.  538: 

Russ.  165;    see  Purdy  v.  Hcnslee,  Bcauchamp     v.     Putnam,    34     III. 

97  111.  389.  378;  Quick  v.  Lemon,  105  111.  578; 

<»  2  Barb.  Ch.  Pr.  134;  see  Ram-  Phillips    v.    Edsall,    127    111.    535; 

kisienseat  v.  Barker,  1  Atk.  20.  Fread  v.  Fread,  165  111.  228. 

«•  Rev.  Stat.   (1913)   167;   1  J.  & 
25 
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bill  should  be  sworn  to**"  by  some  person  who  knows  the 
facts.'"' 

A  final  decree  upon  the  filing  of  a  cross-bill,  granting 
the  relief  thereby  sought,  can  not  be  rendered  in  the  ab- 
sence of  an  answer  unless  steps  have  been  taken  to  place 
the  defendants  in  default."^ 

After  both  causes  are  at  issue  or  in  a  situation  to  be 
heard,  the  complainant  in  the  cross-suit  may  have  an 
order  that  they  be  heard  together.  But  the  delay  of  the 
complainant  in  the  cross-suit  will  not  be  permitted  to 
delay  the  hearing  of  the  original  cause.®- 

An  order  should  be  obtained,  when  both  causes  are 
ready,  that  they  be  brought  on  for  hearing  together.^^ 

Where  an  original  bill  is  dismissed  for  want  of  jurisdic- 
tion, a  cross-bill  filed  in  the  same  cause  must  follow  the 
fate  of  the  original  bill.®*  Where  a  cross-bill  is  sufficient, 
on  its  face,  to  entitle  the  complainant  therein  to  the  re- 
lief sought,  and  the  default  of  the  defendants  is  taken,  s 
decree  dismissing  the  cross-bill  as  to  such  defendants  is 
not  proper,  when  the  court  does  not  require  proof  of  the 
allegations  of  the  bill."^' 

so  White  V.  Btiloid,  2  Paige  Ch.  164;  Blair  v.  Reading,  99  111.  600 
164:    2   Barb.   Cli.   Pr.  134.  "3  2   Barb.   Ch.   Pr.   13.5;    Hindes 

11"  Tnhnarie  v.  PeU.  9  Paige  Ch.      Pr.  54. 
410.  oi  Loom  is    V.     Freer.    4     Bradw 

01  West   Un.  Teleg.   Co.  v.  P.  d      547. 
A.  Teleg.  Co..  49  111.  90.  ^^  Hoffman  v.   Schoyer,   143    III. 

!>2  White  V.  Buloid,  2  Paige  Ch.      598. 
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BILLS  AND  PETITIONS  TO  PERPETUATE  TES- 
TIMONY. 

Section  1.  Natirk  ok  the  Proceedings. 

2.  Frame  of  a  Bill  to  Perpetuate  Testimout. 

3.  Defenses,  and   Proceedings. 

4.  Petition  to  pebpetuate  Testimont. 


SECTION  I. 
NATURE  OF  THE   PROCEEDINGS. 

A  bill  to  perpetuate  testimony  is  used  where  there  is 
reason  to  fear  that  the  evidence  necessary  to  establish 
facts,  which  will  probably  become  the  subject  of  conti'o- 
versy  at  a  future  period,  may  become  lost  by  the  death, 
or  absence  from  tlie  country  of  a  material  witness. ^  But 
such  bills  will  not  generally  be  entertained  for  the  pur- 
pose of  being  used  upon  a  future  occasion,  unless  where 
it  is  absolutely  necessai-y  to  prevent  a  failure  of  justice.^ 
If  it  be  possible  that  the  matter  in  question  can,  by  the 
party  who  files  the  bill,  be  made  the  subject  of  immediate 
judicial  investigation,  no  such  bill  is  entertained.* 

SECTION  ir. 
FRAME  OF  A  BILL  TO  PERPETUATE  TESTIMONY. 

The  bill  should  state  all  the  material  facts  which  are 
necessary  to  maintain  the  jurisdiction.  It  must,  in  the 
first  place,  state  the  subject-matter,  touching  which  the 

1  Barton's  Suit     In      Eq.     73;  see  also,  Angell  v.  Angell,  t  Sim. 

Story's   Eq.  PI.    5    nnO:    Welf.    Eq.  &  Stu.   ,?9. 
PI.  r.S.                                                           3  Van   Hey.    Eq.   Drafts.   368. 

^Brllamy  v.   Jones,    8   Vos.   "X; 
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complainant  is  desirous  of  giving  evidence.''  Thus,  for 
example,  if  the  object  of  the  bill  is  to  perpetuate  the  tes- 
timony of  the  witnesses  to  a  deed  respecting  real  estate, 
the  deed  should  be  properly  described,  and  the  names  ol 
the  witnesses,  who  are  to  i:)rove  the  same,  be  set  forth."' 
And  if  tlie  object  of  tlie  bill  is  to  perpetuate  the  evidence 
of  witnesses  to  facts  in  pais,  it  is  not  sufficient  to  state 
generally,  that  they  can  give  evidence  as  to  certain  facts ; 
but  the  bill  must  state  specially  what  these  facts  are.® 

Tlie  bill  must  show  an  interest  on  the  part  of  the  com- 
plaiant  in  the  subject-matter  sullicient  to  entitle  him  to 
the  aid  of  the  court ;  for  unless  he  has  some  interest,  he  is 
not  entitled  to  maintain  tlie  lull.''  A  mere  expectancy, 
however  strong,  is  not  sufficient ;  but  the  party  must  have 
a  positive  interest.^ 

It  is  also  indispensable  to  a  bill  of  this  kind,  that  it 
should  state  that  the  defendant  has,  or  pretends  to  have, 
a  title,  or  that  he  claims  an  interest  to  contest  the  title  of 
the  complainant  in  the  suliject-matter  of  the  proposed  tes- 
timony." For  unless  the  defendant  has,  or  claims  some 
such  interest,  it  is  utterly  fruitless  to  perpetuate  the  tes- 
timony; since  it  can  have  no  operation  on  those  who  are 
real  ])arties  in  interest. 

It  must  also  be  sliown  (hat  there  is  some  ground  of 
necessity  for  perpetuating  the  evidence;  as  that  the  facts 
to  which  the  proposed  tesliniony  relates  can  not  lie  im- 
mediately investigated  in  a  court  of  law;  or  if  they  can  be 
so  investigated,  that  the  sole  right  of  action  belongs  ex- 
clusively to  the  other  party;  or,  that  the  other  party  has 
interposed  some  im]iediment  to  an  immediate  trial  of  the 
right  in  the  suit  at  law,  so  that  before  tlio  investigation 
can  take  place,  the  evidence  of  a  mateiial  witness  is  likely 
(()  be  lost  liy  his  death  or  departure  from  the  country.^" 

«  Mitf.  Eq.  PI.  51;  Barton's  Suit  384;    Mitf.   Eq.   PI.   51;    Coop.   Eg. 

In  Eq.  7».  PI.    52-51. 

r.  Story's  Eq.   PI.   §   300.  ^  Mitf.    Eq.    PI.    53;    Story's    Eq. 

nirl.:  Knipht  v.  Kniplit.  4  Mad.  PI.    §    302;    Barton's    Suit    In    Eq. 

R.  8.  10;  2  Barb.  Ch.  Pr.  137.  74;   Coop.  Eq.  PI.  56. 

'Coop.  Eq.  I'l.  52;  2  Story's  Eq.  '"  1  Mitf.  Ed.  PI.  52,  148;  Story's 

.luria.   S  1511.  ^-'l-   "■    §  303. 

"hi:    Ih.:    1    I'^owlpr   Exoh.    Pr. 


Bills  and  Petition  to  Perpetuate  Testimony.    389 

In  the  former  case  the  bill  must  allege  that  the  complain- 
ant is  in  possession  of  the  property,  or  the  right,  without 
any  distiirbanco  l)y  tlio  other  party,  upon  which  an  action 
at  law  can  be  founded. •'  In  the  latter  case  the  bill  must 
allege  the  specific  facts  on  which  the  complainant  puts  his 
case;  and  also  that  the  witnesses  are  old  or  infirm,  or  in 
ill  health,  and  not  likely  to  live.*^  Without  such  allega- 
tions the  bill  will  be  clearly  demurrable.^'' 

Where  a  bill  is  framed  on  the  ground  that  the  testimony 
of  a  witness  may  be  lost  by  his  death  or  departure  from 
the  country,  before  the  case  can  be  investigated  in  a  court 
of  law,  it  seems  proper  also,  in  order  to  avoid  objection, 
to  annex  to  it  an  affidavit  of  the  circumstances  by  which 
the  evidence  intended  to  be  perpetuated  is  in  danger  of 
being  lost."  But  where  the  bill  is  sworn  to  it  seems  that  it 
will  be  sufficient  to  state  the  circumstances  in  the  bill;  and 
in  that  case  no  affidavit  will  be  necessaiy.'^ 

The  prayer  of  the  bill  requires  attention.  It  should 
pray  leave  to  examine  witnesses  touching  the  matters 
stated,  to  the  end  that  their  testimony  may  be  presei-ved 
and  i)erpetuated.'''  It  should  also  pray  the  proper  pro- 
cess, but  it  should  not  pray  that  the  defendant  may  abide 
such  order  and  decree  as  the  court  shall  think  proper  to 
make,  for  that  will  turn  it  into  a  bill  for  relief,  which  is 
inconsistent  with  the  nature  of  a  bill  to  perpetuate  testi- 
mony.*' If  the  bill  should  pray  relief,  it  will  be  demur- 
rable, and  may  be  dismissed  for  this  cause. *^ 

Care  should  be  taken  not  to  mix  up  in  the  bill  matters 
which  may  require  very  different  decretal  orders  as  to 
the  ]nil)lication  of  the  testimony,  otherwise  it  will  be  de- 
murrable.** 


PI.  §  305. 

17  Rose  V.  Gannell,  3  Atk.  R. 
439;  Jerome  v.  Jerome,  .S  Conn. 
R.  352;   Story's  Eq.  PI.  §  306. 

18  Dalton  V.  Thompson.  1  Dick. 
R.  9S;   Story's  Eq.  PI.  §  306. 

in  Drw  V.  Clark.  1  Sim.  &  Stu. 
R.  lOS;   Story's  Eq.  PI.   §  306. 


11  Coop. 

Eq 

PI. 

53. 

12  Mitf. 

Eq 

,    PI. 

52; 

;    Story's 

Eq. 

PI.   §   303. 

13  Story 

's 

Eq. 

PI. 

§ 

303; 

see 

Pearson  v 

.  Ward. 

1  Cox. 

177. 

n  Earl 

of 

(Suffolk 

V. 

Orcen.    1 

Atk.  R.  4.50; 

Story's 

Eq. 

PI.  § 

304. 

15  2  Barb. 

Ch. 

Pr. 

14] 

'«  Mitf, 

Eq 

.  PI. 

51 

;    Story's 

Eq. 
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No.  176.     Bill  to  perpetuate  testimony. 

To  the  Honorable  Judges  of  the  Court  of  the  County  of ,  in 

the  State  of , 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  your  honors, 
that  one  C.  D.,  late  of,  etc.,  was  in  his  lifetime,  and  at  the  time  of  his 
death,  seized  in  fee  simple  of  the  following  described  real  property,  to 
wit:  {Here  insert  description) ,  and  being  of  sound  mind  and  memory, 
made  his  last  will  and  testament  in  writing,  which  was  duly  executed 
and  attested  by  E.  F.,  and  G.  H.,  of  etc.,  two  credible  persons,  which 
said  will,  with  the  attestation  thereof,  is  in  the  words  and  figures  fol- 
lowing, to  wit:  (Here  set  forth  copy  of  the  will,  etc.),  as  by  the  said 
will,  when  produced  in  court  will  more  fully  appear. 

2.  Your  orator  further  represents  that  afterward,  on,  etc.,  the  said  C. 
D.  departed  this  life,  without  revoking  or  altering  his  said  will,  or  any 
part  thereof;  whereupon  your  orator  by  virtue  of  the  said  will,  be- 
came entitled  in  fee  simple  to  all  of  the  said  described  premises,  sub- 
ject to  the  payment  of  so  much  of  the  debts  and  funeral  expenses 
of  the  said  C.  D.  as  his  personal  estate  may  fall  short  of  paying;  and 
your  orator  accordingly,  soon  after  the  death  of  the  said  C.  D.,  en- 
tered into  possession  of  the  said  premises,  and  now  has  the  exclusive 
use  and  control  of  the  same,  with  the  rents  and  profits  thereof.  And 
your  orator  well  hoped  that  he  and  his  heirs  and  assigns  would  have 
been  permitted  to  enjoy  the  same  quietly,  without  any  interruption 
from  any  person  whomsover.  But  now  so  it  is,  that  E.  D.,  of,  etc.,  the 
defendant  hereinafter  named,  who  claims  to  be  a  brother  and  heir  at 
law  of  the  said  C.  D.,  pretends  that  the  said  C.  D.  did  nob  make  and 
execute  such  last  will  and  testament  in  writing,  or  that  he  was  not  of 
sound  mind  and  memory  at  the  time  of  the  execution  thereof,  or  that 
the  same  was  not  executed  in  the  form  and  manner  required  by  law; 
and  therefore  he  insists  that  your  orator  has  no  right  or  title  to  the 
said  premises,  or  any  part  of  the  same,  but  that  on  the  death  of  the 
said  C.  D.  the  same  descended  unto  the  said  E.  D.,  as  heir  at  law  of 
the  said  C.  D.  Whereas  your  orator  charges  the  contrary  of  such 
pretenses  to  be  true.  Yet  the  said  B.  D.  refuses  to  contest  the  validity 
of  the  said  will  during  the  lifetime  of  the  subscribing  witnesses  thereto, 
and  he  threatens  that  he  will  hereafter  dispute  the  validity  of  the  said 
will  when  all  the  subscribing  witnesses  are  dead,  or  gone  out  of  the 
country,  whereby  your  orator  and  his  heirs  and  assigns  will  be  deprived 
of  the  benefit  of  their  testimony. 

3.  Your  orator  further  represents,  that  the  said  E.  F.  and  G.  H.,  the 
subscribing  witnesses  to  the  said  last  will  and  testament,  are  both  aged 
and  Infirm,  both  being  above  the  age  of  seventy  years,  and  are  not 
likely  long  to  live,  and  your  orator  is  in  danger  of  being  deprived  of 
the  benefit  of  their  testimony  in  relation  to  the  execution  of  said  will, 
and  the  state  of  the  mind  and  memory  of  the  said  C.  D.,  deceased. 

4.  Forasmuch,  therefore,  as  your  orator  Is  without  remedy  in  the 
premises,  except  In  a  court  of  equity;  and  to  the  end  that  the  said  E.  D., 
who  is  made  a  party  defendant  to  this  bill,  may  be  required  to  make 
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fiill  and  direct  answer  to  the  same,  and  show  why  your  orator  should 
not  have  the  testimony  of  the  said  witnesses  E.  F.  and  G.  H.  perpetu- 
ated; and  that  your  orator  may  be  at  liberty  to  examine  the  said 
witnesses  with  respect  to  the  execution  and  attestation  of  the  said 
will,  and  the  sanity  of  mind  of  the  said  C.  D.  at  the  time  of  the  making 
of  the  same,  so  that  their  testimony  may  be  perpetuated  and  preserved. 
May  it  please  your  honors,  etc.  {Pray  process  as  in  No.  21,  ante, 
page  oO,  and  add  affidavit,  A'o.  ns,  post.) 


SECTION   III. 
DEFENSES  AND  PROCEEDINGS. 

The  defense  to  a  bill  to  perpetuate  testimony  is  the 
same  as  in  other  cases,  by  demurrer,  plea  or  answer,  ac- 
cording to  the  nature  of  the  case.  To  a  bill  to  prove  a 
will,  and  to  perpetuate  testimony,  the  defendant  may 
plead  that  he  is  a  purchaser  without  notice  of  the  will, 
and  insist  that  if  the  complainant  has  a  title,  he  may  im- 
mediately proceed  at  law.'" 

Demurrer. — A  demurrer  will  seldom  lie  to  a  bill  of  this 
nature.-^  But  if  it  clearly  appears  that  the  jurisdiction 
docs  not  arise  upon  the  case  made  by  the  bill,  a  demurrer 
will  hold.^^  As  where  a  specific  allegation  of  the  facts 
upon  which  the  complainant  claims  the  aid  of  the  court 
are  not  made  by  the  bill.^*  So  if  a  bill  prays  relief  it 
will  be  demurrable.-^  But  it  has  been  held  that  where  re- 
lief and  discoveiy  prayed  by  the  bill  were  both  demur- 
rable, the  defendant  could  not  demur  to  so  much  of  the 
bill  as  sought  to  perpetuate  testimony.^' 

If  the  bill  contains  matters  which  may  require  very 
different  decretal  orders  as  to  the  publication  of  the  tes- 
timony, it  will  be  liable  to  demurrer.-" 

'"Bechinell  v.   Arnold,   1   Vem.  ^*  Rose  v.  Gannett,  Atk.  439;  Je- 

554;    Welf.   Eq.    PI.   146;    2    Barb.  rome  v.  Jerome,  5  Conn.  352. 

Ch.  Pp.  142.  ='  Thorpe   v.   Macautey,    5   Mad. 

21  Mitf.  Eq.  PI.  149;  2  Barb.  Ch.  218;   Shacketl  v.  Macautey,  2  Sim. 

Pr.  139,  142;  Welf.  Eq.  Pl.  146.  &   Stu.   79. 

22.\Iitf.  Eq.  PI.  149,  150;  2  Barb.  zs  story's      Eq.      Pl.       §      306; 

Ch.  Pr.  142;    Welf.  Eq.  Pl.  146.  Yaughan   v.   Fitzgerald,   1    Sch.   & 

23  Lord    North    v.    Lady    Gray,  Lef.   316. 

Dick.   R.   14;    Angell  v.  Angell,   1  =?  i    Smith   Ch.    365;    Welf.   Eq. 

Sim.  &  Stu.  89.  Pl.  147;  2  Barb.  Ch.  Pr.  142. 
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Answer. — An  answer  may  be  filed  as  in  other  cases. 
The  coiu])hunant  compels  the  defendant  to  answer,  and 
the  suit  is  proceeded  with  in  the  usual  way,  by  filing  a 
replication  and  issuing  a  commission  for  the  examination 
of  witnesses. ^^ 

If  the  cause  should  be  improperly  brought  to  a  hearing, 
it  will  be  dismissed.  But  the  depositions  taken  will  still 
be  used  as  evidence,  even  though  the  bill  is  dismissed.^'* 

A  bill  to  perpetuate  testimony  is  never  brought  to  a 
hearing.-'* 

In  most  of  the  States  bills  to  perpetuate  testimony  are, 
seldom  resorted  to  at  the  present  day.  The  statutes  of 
the  different  States  have  generally  given  a  much  less, 
expensive  and  more  expeditious  method  of  proceeding! 
to  accomplish  the  object.  In  Illinois  the  proceeding  is  by 
petition,  as  we  shall  presently  see. 


section  iv. 
petition  to  perpetuate  testimony. 

The  statute  of  Illinois  has  provided  a  mode  of  perpet- 
uating testimony  by  petition,  which,  by  reason  of  its  being 
more  expeditious  and  less  expensive  than  proceedings  by 
bill,  will  be  generally  resorted  to  in  this  state.  These 
statutory  provisions,  while  tliey  are  no  doubt  intended 
as  a  substitute  for  a  bill  to  perpetuate  testimony,  do  not 
seem  to  have  repealed  that  mode  of  procedure;  and  it 
may  be  that  a  party  may  proceed  in  either  mode  at  his 
option.  The  statutory  remedy  is,  however,  recom- 
mended. 

Petition — Affidavit — Dedimus. — Section  39  of  the  stat- 
ute of  Illinois,  entitled  "Evidence  and  Depositions,"  pro- 
vides that 

"In  all  rases  hereafter,  where  any  person  shall  desire  to  perpetuate 
the  remcnibranre  of  any  fart,  matter  or  thhiK,  whioh  may  relate  to 
the  boundaries  or  improvements  of  land — name  or  former  name  of 
watercourses — the  name  or  former  name  of  any  portion  or  district  of 

■-■s  Hall  V.  Iluddcston.  2  P.  Wms.  ^"  Vauflhan  v.  Fitzgerald.  1  Seh. 

R    162.  1C3;   2   Barb.  Ch.  Pr.  143.      &  Let.  31G;    2   Barb.   Ch.   Pr.   143 
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country — regarding  the  ancient  customs.  laws  or  usages  of  the  inhabi- 
tants of  any  part  of  this  country,  as  far  as  the  same  may  relate  to 
the  future  settlement  of  the  land  claims,  or  touching  the  marriage  or 
pedigree  of  any  person  or  persons,  or  any  other  matter  or  thing  neces- 
sary to  the  security  of  any  estate,  real,  personal  or  mixed,  or  any 
private  right  whatever,  it  shall  be  lawful  for  such  person,  upon 
filing  a  petition  supi)orted  by  affidavit,  in  the  circuit  court  of  the 
proper  county,  setting  forth,  briefly  and  substantially,  his  interest,  claim 
or  title  in  or  to  the  subject  concerning  which  he  desires  to  jjerpetuate 
evidence,  the  fact  intended  to  be  established,  and  the  names  of  all 
other  persons  interested  or  supposed  to  be  interested  therein,  and 
whether  there  are  any  persons  interested  therein  whose  names  are 
unknown  to  the  petitioner,  and  the  name  of  the  witness  proposed  to  be 
examined,  to  sue  out  from  such  court  a  dedimus  potestatem  or  com- 
mission, directed  to  any  competent  and  disinterested  person  as  com- 
missioner, or  to  any  judge,  commissioner  of  deeds,  master  in  chan- 
cery, notary  public,  clerk  of  a  court,  or  justice  of  the  peace  in  the 
county  in  which  such  witness  resides,  or  in  which  the  testimony  is 
to  be  taken,  authorizing  him  or  them  to  take  the  deposition  of  such 
witness."  3" 

The  right  which  the  statute  contemplates  the  perpetu- 
ation of  testimony  concerning,  is  a  present  right  either 
vested  or  contingent,  and  the  proceeding  can  not  be  sup- 
ported to  protect  a  mere  possibility  or  expectancy;  the 
right  must  be  certain,  though  future. ^^ 

How  docketed — Parties. — By  section  40  of  same  stat- 
ute, it  is  provnded  that 

"Such  petition  shall  be  docketed  by  the  clerk,  as  other  cases  In 
equity;  the  petitioner  being  designated  as  plaintiff,  and  the  persons 
stated  to  be  interested,  as  aforesaid,  as  defendants — the  parties  whose 
names  are  unknown  being  designated  as  'unknown  owners.'  "  S2 

Issuing  of  commission.— Section  41  provides,  that 

"Several  commissions  may  be  issued,  upon  the  same  petition,  to 
different  commissioners  or  ofBcers.  either  within  or  without  this  State, 
to  take  the  testimony  of  different  witnesses,  or  witnesses  residing  in 
different  places,  or  the  same  commissioners  or  officers  may  proceed 
from  place  to  place  to  take  the  same." 

Notice  to  parties.— It  is  provided  in  section  42,  same 
statute,  that 

"Before  taking  the  testimony  of  a  witness,  the  person  suing  out  such 
commission  shall   give  to  each  and  every  person  known  to  be  inter- 
s''Rev.   Stat    (1913)    1241;    3  J.      Pomeroy's     Eq.     Jur.,     Sec.     211; 
&  A.  An.   Stat.   2987.  Eanford  v.  Ewan,  79  111.  App.  327. 

iiDursley  v.  Berkeley,  6  Vesey,  as  Rev.   Stat.    (1913)    1241;    3   J. 

Jr.  251;    Story's  Eq.  Jur.   5   1511;       &  A.  An.  Stat.  2988. 
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ested  in  the  subject-matter  of  such  testimony,  or  his  attorney,  or,  if  a 
minor,  his  guardian,  or,  if  he  has  no  guardian,  or  if  his  guardian  is 
interested,  to  such  guardian  ad  litem  as  shall  be  appointed  by  the  court, 
or  to  his  or  her  conservator,  if  he  or  she  has  one,  two  weeks'  notice, 
in  writing,  of  the  time  and  place  w-hen  and  where  the  testimony  will 
be  taien,  which  notice  shall  state  when  and  where  the  petition  was 
filed,  the  names  of  the  parties  and  witnesses  mentioned  in  the  petition, 
and  a  short  statement  of  the  subject-matter  concerning  which  the  tes- 
timony is  to  be  taken."  s^ 

Where  parties  can  not  be  personally  served. — Section 
43  of  the  same  statute,  provides  that 

"Notice  to  non-resident  parties,  or  such  as  can  not  be  found  so  as  to 
be  personally  served,  and  to  unknown  owners,  may  be  given  in  the 
same  manner  as  is  provided  for  notifying  non-resident  parties  in  suing 
out  a  commission  to  take  testimony  in  a  case  pending."  3* 

Notice  ordered  by  court. — By  section  44,  it  is  required, 
that 

"When,  in  the  opinion  of  the  court,  no  sufficient  provision  is  made 
by  law  for  giving  notice  to  parties  adversely  interested,  the  court  may 
order  such  reasonable  notice  to  be  given  as  it  shall  deem  proper." 

How  taken,  certified,  returned  and  recorded. — Section 
45  of  the  same  statute,  directs,  that 

"Every  person  who  may  think  himself  interested  in  the  subject 
of  a  deposition  about  to  be  taken,  may  attend,  by  himself  or  his  at- 
torney, at  the  time  and  place  of  taking  such  testimony,  and  may  e.xam- 
ine  and  cross-examine  such  deponent;  and  all  such  questions  as  may 
be  proposed,  together  with  the  answers  thereto  by  the  witness,  shall  be 
reduced  to  writing  in  the  English  langiiage,  as  near  as  possible  in  the 
exact  words  of  such  deponent,  which  said  questions  and  answers,  when 
reduced  to  writing  as  aforesaid,  shall  be  distinctly  read  over  to  the 
witness,  and  if  found  to  be  correct,  shall  be  signed  by  him  in  the 
presence  of  the  commissioner  or  officer  before  whom  the  same  is  taken, 
who  shall  thereupon  administer  an  oath  or  affirmation  to  such  wit- 
ness, as  to  the  truth  of  the  deposition  so  taken  as  aforesaid,  and  shall 
annex  at  the  foot  thereof  a  certificate,  subscribed  by  such  commis- 
sioner or  officer,  stating  that  it  was  sworn  to  and  signed  by  the  de- 
ponent, and  the  time  and  place  when  and  where  the  same  was  taken; 
and  all  such  questions,  when  thus  taken,  shall  b«  carefully  sealed  up,  and 
transmitted  to  the  clerk  of  the  circuit  court  of  the  county  from  whicli 
such  dedimus  shall  have  been  issued,  within  thirty  days  from  the  time 
of  taking  the  same;  who  shall  thereupon  enter  the  same  at  large  upon 
the  records  in  his  oflRce,  and  shall  certify  on  the  hack  of  such  deposi- 
tion that  the  same  has  been  duly  recorded,  and  return  it  to  the  per- 
son for  whose  benefit  it  shall  have  been  taken."  '■'> 

.13 /fiid.  35  Rev.   Stat.    (1913)    1243;    3   J. 

^<  Rev.   Stat.    (1913)    1241;    3  J.      &  A.  An.  Stat.  2988. 
&  A.  An.  Stat.  2988. 
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Deposition — Evidence — Limitation.— Section  46  pro- 
vides that 

"AH  depositions  taken  under  tlie  provisions  of  the  seven  preceding 
sections,  or  a  certified  copy  of  tlie  record  thereof,  may  be  used  as 
evidence  in  any  case  to  which  the  same  may  relate,  in  the  same 
manner  and  subject  to  the  same  conditions  and  objections  as  if  it  had 
been  originally  taken  in  the  suit  or  proceeding  in  which  it  is  sought 
to  be  used;  and  parties  notified  as  'unknown  owners',  in  the  manner 
heieinbetore  provided,  shall  be  bound  to  the  same  extent  as  other 
parties." 

Interpreters,  when  necessary. — Section  47  of  the  same 
?;tatute,  dechu'es,  tliat 
"Interpreters  may  be  sworn  truly  to  interpret,   when  necessary."  se 

No.  177.    Petition  to  perpetuate  testimony. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois: 

The  petitioner,  A.  B.,  of,  etc.,  respectfully  represents  unto  your  hon- 
ors that.  etc.  (Here  set  forth,  briefly  and  substantially,  the  interest  of 
the  petitioner.)  That,  etc.  {Here  state  the  sul>sta7itial  facts  intended 
to  he  established.)  That,  etc.  {Here  insert  the  name  and  interest  of 
the  defendant.)  That,  etc.  (7/  any  person  whose  name  is  unknoxon 
is  interested,  here  insert  the  fact,  and  how.)  That  the  petitioner  can 
prove  by  H.  G.  and  U.  S.  G.,  of,  etc.,  that,  etc.  {Here  insert  what  the 
petitioner  expects  to  prove  by  the  witnessses.)  And  that,  etc.  (It  may 
be  well  here  to  state  the  necessity  for  perpetuating  the  testimony.) 

The  petitioner  therefore  prays  that  a  dedimus  potestatem  or  commls- 
•>on  may  issue  out  of  this  honorable  court,  to  be  directed  to  any  com- 
petent and  disinterested  person  as  commissioner,  or  to  some  judge, 
commissioner  of  deeds,  master  in  chancery,  notary  public,  clerk  of  a 

court,  or  justice  of  the  peace,  in  the  county  of  ,  where  such  wit- 

aess  resides,  authorizing  him  or  them  to  take  the  deposition  of  such 
witnesses. 

A.  B. 

L.  M.,  Solicitor. 

Ko.  178.     Affidavit  to  be  attached  to  petition  to  perpetuate  testimony. 
State  of  Illinois, 


County  of 


^ss. 


On  this  day  of  ,  A.  D.  19 — ,  before  me  personally  appeared 

the  above  named  A.  B.,  and  made  oath  that  he  has  read  the  above  and 
foregoing  petition,  subscribed  by  him  {or  heard  it  read),  and  knows 
the  contents  thereof;  and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  stated  therein  to  be  on  his  infor- 
mation and  belief,  and  that  as  to  those  matters  he  believes  it  to  be 
true. 

R.  S.,  Clerk  of  the  Circuit  Court,  etc. 

3"  Rev.   Stat.    (1913)    1243;    3   .1.    &  A.  An.  Stat.  2989. 
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SECTION  I. 
WHEN  A  DISSOLUTION  WILL  BE  DECREED. 

The  courts  of  common  law  have  no  power  whatever  to 
decree  or  cause  a  dissohitiou  of  a  partnership.^  In  some 
cases  in  which  courts  of  equity  would  nuike  such  a  decree, 
as  where  a  partnership  was  formed  through  fraud,  courts 
of  law  inight  apply  the  principle  that  a  contract  so  viti- 
ated never  had  force,  and  on  this  ground  declare  it  null, 
and  void  the  partnership.  But  courts  of  equity  have  full 
power  over  this  matter;  and  upon  a  bill  filed  by  any  part- 
ner, alleging  a  sufficient  cause,  and  upon  proper  evidence, 
if  the  facts  are  not  admitted,  the  court  will  decree  a  dis- 
solution of  the  partnership.' 

Where  a  partnership  is  foiTned  for  a  definite  term, 
neither  partner  can  file  a  ))ill  for  dissolution  of  the  part- 
nership, or  for  the  ap])ointment  of  a  receiver,  before  the 
expiration  of  the  time  limited,  merely  on  the  ground  that 

1  Parsons    on    Part.    457;    Story  v.      Huepprccht,      38      Ala.      17.5 
on  Part.  §  284;   1  Story's  Eq.  Jur.  Mealier  v.  Cox,  37  Ala.  201;  Har- 
§  673;   Stone  v.  Fouse,  3  Cal.  294;  per    v.     Lamping,    33    Cal.     641 
Nugent  v.  Locke,  4  Cal.  320;   Wil-  Hamilton  v.  Stokes,  4  Price,  161 
son  V.  Lussen,  5   Cal.   116;   Bam-  Colt  v.  WoUaston,  2  P.  Wms.  154 

lead  V.  Mining  Co.,  5  Cal.  299.  Fogg   v.   Johnston,  27  Ala.   432. 

2  Parsons  on  Part.  457;  Dumont 

(;?96) 
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he  is  dissatisfied,  or  that  the  pai'tners  quarrel,^  unless 
dissension  prevents  all  hope  of  advantage.* 

If  a  partner  retires,  whether  hy  voluntary  act,  bank- 
ruptcy, expulsion  or  death,  or  if  a  new  partner  comes  in 
by  any  means  whatever,  in  either  of  these  cases  the  old 
partnership  ceases  to  exist. ^ 

A  partnership  in  the  particular  transactions  exists 
where  parties  are  interested  together  in  the  purchase  and 
sale  of  real  estate  and  the  division  of  the  profits,  even 
though  no  general  partnership  exists.^ 

In  matters  of  difficulty  or  controversy  between  part- 
ners, a  resort  to  a  court  of  equity  is  most  usual  and  most 
convenient  for  the  adjudication  and  settlement  of  the 
same.''  And  where  a  party  is  a  member  of  two  different 
firms,  chancery  will  adjust  matters  of  difference  which 
would  otherwise  be  settled  at  law.* 

Where  one  partner  got  possession  of  i^ie  entire  pro- 
ceeds of  the  year's  o]:)eration  without  the  consent  of  his 
copartner  (there  being  nothing  in  the  copartnership 
agreement  authorizing  him  to  do  so),  and  assumed  the  ex- 
clusive control  of  the  whole  business,  it  was  held  to  be 
such  a  breach  of  faith  as  to  authorize  a  decree  for  a  disso- 
lution of  the  partnership." 

A  decree  for  a  dissolution  will  be  warranted,  if  it  is 
impossible  that  the  partnership  should  be  beneficially  con- 
tinued; namely,  if  the  principles  on  which  the  scheme  is 
based  is  found,  on  examination,  to  be  erroneous  and  im- 
practicable ;*"  or  where  the  partnership  is  formed  to  effect 
a  particular  object,  which  is  found  to  be  impracticable. 


'  Henn    v.    Walsh.    2    Edw.    Ch.  ''Bracken  v.  Kennedy,  3   Scam. 

129;  Loomis  v.  McKenzie,  31  Iowa,  558;    strong   v.   Clauson.   5   Gilm. 

425.  346. 

*  Bishop    V.    Breckless,    1    Hoff,  « Haven    v.     Wakefield,    39     111. 

Ch.  R.  534;  Mealier  v.  Cox.  37  Ala.  509. 

201.  "  Kennedy  v.  Kennedy,  3  Dana, 

^Parsons  Part.  406;    Onstott  v.  239;    Oouan  v.   Jeffries,   2   Ashm. 

Cole,    234    III.    454;     Andrews    v.  296;    Maude   v.    Rhodes,    4    Dana, 

Stinson,   254   111.   104.  144;   Story  v.  Moon,  8  Dana,  331. 

'Phillips   V.    Reynolds.    236    111.  t^<^  Beaumont  v.  Meredith,  3  Ves. 

119.  &  B.   180. 
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and  wholly  fails  ;^*  or  where  the  circumstances  have  so 
elianged  as  to  render  it  impossible  to  carry  on  the  part- 
nership without  injury  to  all  the  partners  ;^^  or  where 
the  object  of  a  partnership  is  destroyed,  as  a  steam- 
boat.13 

Bad  temper,  overbearing  and  oppressive  conduct,  quar- 
reling, indolence  and  inattention,  intemperance,  or  bad 
habits  and  disgraceful  conduct,  wild  speculations,  gross 
extravagance,  absenting  himself  from  his  business  or  en- 
tering into  other  business  engagements  inconsistent  with 
his  dut}^  to  his  partners,  or  any  conduct  which  brings  dis- 
grace upon  the  firm  or  impairs  their  credit,^*  are  all 
causes  which  may  be  sufficient,  if  their  degree  be  sufficient, 
iind  otherwise  not.^^ 

An  employe  of  a  partnership  whose  compensation  is  to 
be  paid  in  part  by  a  share  of  the  net  profits  of  the  de- 
partment in  which  he  is  employed  may  maintain  a  bill 
for  an  accounting  and  adjustment  of  the  partnership 
affairs  of  such  department  in  order  to  ascertain  the 
profits.^" 

A  court  of  equity  will  dissolve  a  partnership  when  the 
disagreements  and  disputes  between  the  parties  have  be- 
come so  violent  and  lasting  as  to  prevent  any  beneficial 
results  from  the  continuance  of  the  relation.^®  * 

A  court  of  chancery  has  power  to  wind  up  the  affairs  of 
a  club  and  order  the  property  sold,  where  it  has  been  dis- 
solved in  substance  by  the  dissensions  of  the  parties,  and 
where  tlie  ol)jeet  for  which  the  same  was  formed  was  im- 
possible of  further  attainment.^^ 


iiNockells  V.  CrosI)y,  3  B.  &  C.  to   419;    WilJiamson  v.   Wilson,   1 

814;   5  Dowl.  &  R.  751.  Bland,  418;  Fogg  cf-  Vanderslise  T. 

^^  Harrison  v.  Tennani,  21  Beav.  Johnston,  27  Ala.  432;   Durhin  v. 

482.  Barber.  14  Ohio,  311. 

is  Claiborne  v.  Creditors,  IS  La.  i' Parsons    on    Part.    459. 

An.  501.  "  Street   v.    Thompson,   229   111. 

T-*  Norway  v.  Rowe,  19  Ves.  148;  613. 

HowcU    V.    Harvey,    6    Ark.    278;  !«« 'nViaZfn  v.  Stephens,  193  111. 

Master    v.     Kirton.     3     Ves.     74;  121. 

lilnkcnf'.y  v.  Dujour,  15  Boav.  40;  't  Eury  v.  Merrill,  4?   111.   App. 

Hall  V.  Hall,  12  Id.  414,  and  note  193. 
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section  ii. 
account  between  partners. 

Kquity  has  jurisdiction,  in  general,  to  adjust  accounts 
between  partners.^* 

Whenever  there  is  a  dissolution  of  a  partnership  for 
any  cause,  it  would  seem  that  there  must  be  an  accounting 
if  it  is  demanded  by  any  party  in  interest.^' 

And  as  an  action  at  law  can  not  be  maintained  by  one 
member  against  another  imtil  the  accounts  are  adjusted 
and  a  balance  struck,  the  remedy  in  such  case  is  a  bill  in 
equity  to  obtain  a  settlement  of  the  accounts  of  the  firm.^" 

And  it  may  be  brought  immediately  upon  the  dissolu- 
tion of  the  firm  and  without  any  previous  adjustment  of 
the  accounts.** 

The  taking  of  an  account  is  a  frequent  preliminary  to 
any  further  action  by  a  court  of  equity;  because  by  this 
means  alone  can  the  court  ascertain  the  true  relation  of 
the  parties  as  to  their  rights  and  obligations.*^ 

The  books  of  a  iinrtne.rship,  to  which  all  the  partners 
have  or  are  entitled  to  have  access  at  all  times,  are  equal- 
ly binding  upon  all  the  partners,  and  as  between  them 
the  books  are  presumed  to  he  true  and  correct  until  the 
contrary  is  shown  and  to  foi'm  a  proper  basis  for  stating 
a  partnership  account,  but  they  are  not  conclusive,  and  if 
they  cover  but  a  part  of  the  partnership  existence  and  are 
shown  to  be  so  full  of  errors  as  to  destroy  confidence  in 
their  correctness  they  are  not  a  proper  basis  for  a  decree 
in  accounting.*^ 

i^  strong  V.  Clawson.  5  Oilman,  Bowser  v.  Stoughton,  119  111.  47; 

346.  ilund  V.  Bates,  73   111.  App.   576; 

19  Parsons  on  Part.  511:  Adams'  Milligan    v.    MacKinlay,    209    111. 

Eq.  239.  et  scq.:  Collyer  on  Part.,  3.5S;    Hartzell  v.   Murray.   234    111. 

5   298;    1    Story's  Eq.   .Tur.   S   671:  377. 

Harrison  v.  Armitage,  4  Mad.  142;  'i  Home   v.   Ingraham.    12.5    111. 

RussrU    V.    Loscombe.    4    Sim.    S;  198. 

KnovJes  v.  Haughton.  11  Ves.  16? :  '^- MrFae  v.  McKinzie,  2  Dev.  & 

Waters  v.  Taylor.  15  Ves.  15;   see  Bat.    232;    Camblat   v.    Tapery.    2 

Hayes  v.  Reese,  34  Barb.  R.  151;  La.  An.  10;   Kennedy  v.  Kennedy. 

Vermilion   v.   Bailey,   27   111.   230:  3  Dana,  240. 

Pope  V.  fials)nan.  35  Mo.  362.  -3  Donaldson   v.    Donaldson,   237 

■ioRidguay  v.  Grant,  17  III.  117;  III.   318. 
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Where  the  litigation  involves  a  complicated  account  be- 
tween the  parties,  running  for  a  number  of  years,  con- 
sisting of  various  items,  the  case  should  be  referred  to  the 
master  to  state  the  account  under  such  directions  as  the 
court  may  think  proper,  and  it  is  error  for  the  court  to 
hear  and  detennine  the  case  without  such  a  reference.^* 

A  contract  of  settlement  obtained  through  concealment 
and  deception  by  the  partner  having  knowledge  of  trans- 
actions of  which  the  other  party  was  in  ignorance  is  not 
binding  upon  the  latter,  and  he  may  repudiate  the  agree- 
ment upon  discovering  the  fraud  and  maintain  a  bill  for 
acocunting.-^ 

Upon  a  bill  for  an  accounting  after  a  written  agree- 
ment has  been  entered  into  dissolving  the  partnership  by 
mutual  consent,  the  question  as  to  the  causes  of  the  dis- 
solution and  as  to  which  of  the  partners  was  responsible 
therefor  is  not  material.^® 

In  the  absence  of  any  agreement  between  partners  al- 
lowing a  salary  to  one  or  more  of  them,  it  is  presumed 
that  each  is  to  render  his  services  for  the  jaromotion  of 
the  interests  of  the  firm  without  salary.^'' 

An  interlocutory  decree  establishing  a  partnership  is 
not  necessary  before  a  reference  to  the  master  to  take  evi- 
dence.^* 

An  account  and  a  dissolution  seem  to  T)e  so  clearly  con- 
nected that  an  account  is  seldom  granted  unless  a  disso- 
lution is  also  asked  for,^^  but  this  can  not  be  deemed  a 
rule  of  equity,^"  although  in  the  great  majority  of  cases, 
where  the  relations  between  the  partners  are  such  that 
one  of  them  can  obtain  an  account  only  through  the  inter- 


s'Woss   V.   Mrrall.   75   111.   100;  ^^  Forman  v.  Hanfray.  2  Ves.  & 

Couth  worth  v.  People.  1S3  TU.  fi21.  B.   "29:    see  Losromhe  v.   Russell. 

2s  Phillips  V.   Reynolds.  236   Til.  4   Sim.   8;    Knowles  v.   Haughton. 

119.  11  Ves.  168;  yvaters  v.  Taylor.  15 

ztMcCandless  v.  Crouse,  220  111.  Ves.  15. 
344.-  s"  Richardson     v.     Hastings,     7 

iT  Street   v.    Thompson.   229    111.  Beav.  301;   Fairthorne  v.  Weston, 

613.  3   Hare.  3*7;    Miles  v.   Thomas,  9 

■is  Southworth  v.  Pcoph"   183  111.  aim.  GO!);   Goodman  v.  Whitcomi), 

621.  1  •Tac.  &  W.  593. 
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position  of  a  court,  a  dissolution  is  and  should  be  asked 
for.^i 

Ou  the  filiug  of  a  bill  in  chancery  for  the  stttlement  of 
partnership  accounts,  the  parties  can  not  introduce  their 
individual  accounts  into  the  statement,^''  but  equity  will 
recoi^nize  and  protect  debts  due  from  the  firm  to  an  indi- 
vidual member,  or  from  a  meral)er  to  the  finn. 

On  a  bill  for  an  accounting  there  should  be  a  complete 
adjustment  of  partnership  accounts  and  a  disposition  of 
all  partnership  property,  leaving  nothing  for  sulisequent 
settlement.^* 

The  proper  remedy  for  tlie  assignee  of  the  I'ights  of  a 
partner,  is  a  bill  for  the  settlement  of  the  partnership  ac- 
counts, to  wbicli  all  the  partners  must  be  made  defend- 
ants.'* 

Decree  for  balance — Costs. — Tt  is  a  universal  rule  in 
equity  that  upon  a  bill  for  an  account,  the  party  against 
whom  the  balance  is  found,  will  be  decreed  to  pay  it.*-''- 
No  cross-bill  is  necessary  if  thei*e  be  several  defendants, 
and  if  between  them  a  balance  is  due  from  one  to  another, 
it  may  be  awarded  as  if  eacb  was  complainant  in  a  bill 
against  the  others.*® 

On  a  bill  for  an  accounting  the  court  may  apportion  the 
costs,  and  its  action  in  that  regard  will  not  be  reviewed 
on  appeal,  in  the  absence  of  abuse. *^ 

Limitations. — The  bill  for  a  partnership  account  must 
be  filed  within  five  years  from  time  of  dissolution  to  avoid 
limitations. •■''■'' 

ii  Loscombe   v.    Russell.   4    Sim.  ^^  Ligare  v.  Peacock.  109  III.  94. 

8;   Waters  v.   Taylor.  15  Ves.   10;  36  Acme   Co.   v.   McLure.   41    III. 

Forman  v.   Hanfray.  2  Ves.   &  B.  App.  397;  Atkinson  v.  Cash.  79  III. 

"29;  Chapman  v.  Beach.  2  .Tack.  &  53. 

W.  594;    Parsons  on  Part.  511-512.  ■    ^^  Randolph    v.    Inmrn\.    ITi;    111. 

32  Hanks  v.  Baber.   .53   lU.   292;  575. 

see  Bracken  v.  Kennedy,  3  Scam.  ■"  Bonney  v.   Stoughton.  122  III. 

559.  53fi;    Richardson  v.    Gregory.    126 

»3  Randolph    t.    Inman.    172    III.  III.    166;    Blake    v.    Sweeting.    121 

575.  111.  67;  Winslow  v.  Leland,  128  111. 

54  Banfc  V.   Carrollton   Railroad,  304;    Home  v.  Ingraham,   125   111. 

11    Wallace.    624;    see    Gerard    v.  198. 
Bates.  124  UI.  150. 
26 
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section  iii. 
parties  to  bill. 

Upon  a  bill  for  an  accounting  between  partners,  all  tbe 
partners  are  necessary  parties.^" 

And  where  the  partner  against  whom  the  accounting  is 
sought  has  sold  his  interest  the  purchaser  is  a  necessary 
party.^" 

Upon  a  bill  against  the  administrator  of  a  deceased 
partner  his  heirs  are  proper  but  not  necessary  parties.'*'^ 

Upon  a  bill  by  the  purchaser  of  certain  articles  of  part- 
nership property  sold  on  execution  against  a  partner  the 
debtor's  partner  is  a  necessary  party .*^ 

SECTION  IV. 
APPOINTMENT  OF  A  RECEH'ER. 

Where  either  partner  has  a  right  to  dissolve  the  part- 
nership, and  the  copartnership  articles  do  not  provide 
for  the  settlement  of  the  concern,  it  is  of  course  for  a 
receiver  to  be  appointed  by  the  court,  upon  a  bill  for  that 
purpose,^''  and  the  receiver  will  be  directed  to  carry  on 
the  business  until  a  sale  of  the  partnership  property  can 
be  effected." 

Where  a  bill  is  filed  seeking  a  dissolution  of  a  partner- 
ship, and  it  satisfactorily  appears  that  the  complainant 
will  be  entitled  to  a  decree  for  the  dissolution,  a  receiver 
will  be  appointed  as  a  matter  of  course,  the  oln-ious  rea- 
son being  that  the  same  causes  which  would  justify  a  de- 
cree for  dissolution  would  also  justify  the  appointment 
of  a  receiver.*^ 

s9  Derby  v.  Oage,  38  111.   27.  Paige   Oh.   R.    479;    High    on    Rp- 

*"  Rosr.nstiel    v.    Gray.    tl2    111.  reivers,   §  481. 
282.  ■>■■  Birdsall    v.    Colie.    2    Stockt. 

■ti  Diversry   v.    Johnson,    93    111.  Ch.  R.  65;   Seiplwrtner  v.  TWi'Mr- 

547.  horn,   5   C.    E.   Green,   177;    Dunn 

*i  Gerard  v.  Bates.  124  111.  150.  v.  McJ\aught,  38  Geo.   179;    Kirhy 

*3  Law  V.  Ford.  2   Paige  Ch.  R.  v.   IngersoU,  Barrino-   Ch.   R.   IS; 

310;  Garretson  v.  Weaver,  3  Edw.  Marten    v.    Van   Schaick.    4    Paige 

Ch.   385;    Sloan  v.  Moore,   37   Pa.  Ch.   479;    Leeds   v.   Townsend,   74 

St.  R.  217.  111.   App.  444. 

<<  Marten     v.     Van     Schaick,     4 


BlLLiS   Kei.VIING   Hi   PaRTXEKSI 1 1 1'    M  AT  1  ERri.  40,", 

Wlit'ic  it  appeared  that  a  copartiiersliip  was  insolvent, 
and  that  tlie  comphiinants,  who  were  members,  were  ex- 
c'hidod  from  their  fnll  sliare  in  the  management  of  the 
poncern,  antl  that  the  defendant,  who  was  the  acting  part- 
ner, negh^cted  to  keep  proper  books  of  account,  and  to 
keep  them  open  for  the  inspection  of  the  comphiinants, 
who  were  refused  access  to  them,  the  court,  on  motion, 
appointed  a  receiver  before  answer  and  final  decree.*" 

Wliere,  upon  the  death  of  a  partner,  the  survivor  does 
not  account  within  a  reasonable  time,  equity  will  restrain 
liim  from  acting,  appoint  a  receiver  and  drect  an  ac- 
count.'*' 

As  a  general  rule,  a  receiver  will  not  be  appointed  with- 
out notice  to  those  interested;  but  where  irreparable  in- 
jury would  arise  from  delay,  a  receiver  will  be  appointed 
without  notice,  leaving  the  other  party  the  right  to  apply 
to  have  the  order  superseded  on  cause  shown."** 

For  rules  governing  the  appointment  of  a  receiver  in  a 
suit  lietween  partners,  see  Kerr  on  Eeceivers,  81-102; 
High  on  Receivers,  §  472-552.*9 


SECTION  V. 

FORMS  OF  BILLS. 

yo.  170.     Rill  for  dissolution  of  a  partJiership.  and  for  an  injunction. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  In 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  your  honors, 
that  on,  etc.,  your  orator  entered  into  an  agreement  with  one  C.  D.  and 
one  E.  F.,  of  the  same  place,  the  defendants  hereinafter  named,  to  form  a 
copartnership  with  them  in  the  business  of  auctioneers,  which  agree- 
ment was  reduced  to  writing  and  signed  by  your  orator  and  the  de- 
fendants, and  was  in  the  words  and  figures  or  to  the  purport  and  effect 
following,  that  is  to  say:  (Here  set  out  the  agreement  verbatim,)  as 
by  the  said  agreement,  ready  to  be  produced  In  court,  will  appear. 

2.  And  your  orator  further  represents  that  the  said  copartnership 
business  was  entered  upon  and  has  ever  since  continued  to  be  carried  on 

<«  Goitan    V.    Jeffries,    2    Ashm.  296;      Williamson     v.     Wilson,     1 

29C;  High  on  Receivers.  §  522-529.  Bland,  418. 
«7  yelson  V.  Hayner,  66  111.  487.  <"  See  also   section   entitled   Rr- 

«'  Ooiran    v.    Jeffries,    2    Ashm.  ceivers  in  Creditors'  Suit,  post. 
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by  your  orator  and  the  defendants  in  pursuance  of  and  under  the  said 
agreement,  no  other  articles  or  instrument  having  ever  been  prepared 
and  e:*ecuted  between  them. 

3.  Your  orator  further  represents  that  having  much  reason  to  be  dis- 
satisfied with  the  conduct  of  the  said  C.  D.,  and  being  desirous,  there- 
fore,  to   dissolve  the   said   partnership,  your  orator  on  or  about  

caused  a  notice  In  writing  signed  by  your  orator  to  be  delivered  to  the 
said  C.  D.  and  E.  F.  in  the  words  and  figures  or  the  purport  and  effect 
following,  that  is  to  say:  (Here  set  out  the  notice,  if  one  ivas  given;) 
as  in  and  by  such  written  notice,  now  In  the  custody  or  power  of  the 
defendants  or  one  of  them,  when  produced,  will  appear. 

4.  Your  orator  further  represents  that  the  said  C.  D.  has  from  time  to 
time  since  the  commencement  of  the  said  partnership,  applied  to  his 
own  use  from  the  receipts  and  profits  of  the  said  business  very  large 
sums  of  money,  greatly  exceeding  the  proportion  thereof  to  which  he 
was  entitled,  and  in  order  to  conceal  the  same  the  said  C.  D.,  who  has 
always  had  the  management  of  the  said  copartnership  books,  has 
never  once  balanced  the  said  hooks.  And  your  orator  further  repre- 
sents, that  having  in  the  beginning  of  the  year  19 — ,  discovered  that 
the  said  C.  D.  was  greatly  indebted  to  the  said  copartnership,  by  rea- 
son of  his  application  of  the  partnership  moneys  to  his  own  use,  your 
orator  in  order  to  form  some  check  upon  the  conduct  of  the  said  C.  D., 
requested  that  he  would  pay  all  partnership  moneys  which  were 
received,  in  to  their  bankers,  and  would  draw  for  such  sums  as  he 
had  occasion  for,  but  the  said  C.  D.  has  wholly  disregarded  such  re- 
quest, and  has  continued  to  apply  the  partnership  moneys  received  by 
him  to  his  own  use.  without  paying  the  same  In  to  the  bankers,  and 
has  also  taken  to  his  own  use  moneys  received  by  the  clerks,  and  lias 
by  such  means  greatly  Increased  his  debt  to  the  partnership,  without 
affording  to  your  orator  and  the  said  B.  F.  any  adequate  means  of 
ascertaining  the  true  state  of  his  accounts. 

5.  Your  orator  further  represents,  that  he  has,  from  time  to  time,  ap- 
plied to  the  said  C.  D.  and  requested  him  to  come  to  a  full  and  fair 
account  in  respect  to  the  said  copartnership  transactions,  with  which 
just  and  reasonable  request  your  orator  well  hoped  that  the  said  C.  D. 
would  have  complied,  as  in  justice  and  equity  he  ought  to  have  done. 
But  now  so  It  Is,  may  It  please  the  court,  the  said  C.  D.  absolutely 
refuses  so  to  do;  and  he  at  times  iiretends  that  he  has  not  received  and 
applied  to  his  own  use  more  than  is  his  due  proportion  of  the  partner- 
ship profits.  Whereas  your  orator  charges  the  contrary  thereof  to  be 
the  truth  and  so  it  would  aiipear  if  the  said  C.  D.  would  set  forth  in 
full,  and  true  account  render  of  all  and  every  his  receiiits  and  payments 
in  respect  of  the  said  iiartnership  transactions,  and  of  the  gains  and 
profits  which  have  been  made  in  each  year  since  the  conimenceiiient 
of  the  said  partnership.     And  your  orator  charges  that  the  said  C.  D. 

has  in  fact  received  the  sum  of  dollars  and  upwards  beyond  his 

due  proportion  of  the  partnership  profits,  and  that  he  is  nevertheless 
proceeding  to  collect  in  the  partnership  debts  and  moneys,  whereby  the 
tialance  due  from  him  will  be  increased,  to  the  great  loss  and  injury  of 
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your  orator  and  the  said  E.  F.  And  your  orator  charges  that  the  said 
C.  D.  ought,  therefore,  to  be  restrained  by  the  order  and  injunction  of 
this  honorable  court  from  collecting  and  receiving  any  of  the  said 
partnership  debts  and  moneys. 

6.  And  your  orator  further  represents  unto  the  court,  that  the  said  E. 
F.  refuses  to  join  with  your  orator  in  this  suit.  (//  deemed  necessary, 
add  interrogatories,  see  ante,  page  iJU.) 

7.  Forasmuch,  therefore,  as  your  orator  is  without  adequate  remedy 
in  the  premises,  except  in  a  court  of  equity;  and  to  the  end  that  the 
said  C.  D.  and  E.  F.,  who  are  made  parties  defendant  to  this  bill,  may 
be  required  to  make  full  and  direct  answer  to  the  same,  (//  tlie  naih 
is  to  he  ualved.  say.  "But  not  under  oatlt.  the  answer  under  oath  heing 
hereby  waived,")  that  the  said  copartnership  may  be  declared  dis- 
solved, and  that  an  account  may  be  taken  of  all  and  every  the  said 
copartnership  dealings  and  transactions  from  the  time  of  the  com- 
mencement thereof;  and  also  an  account  of  the  moneys  received  and 
paid  by  your  orator  and  the  defendants  respectively  in  regard  thereto. 
And  that  the  defendants  may  be  decreed  to  pay  to  your  orator  what, 
if  anything,  shall,  upon  the  taking  of  the  said  accounts,  appear  to  be 
due  to  him,  your  orator  being  ready  and  willing,  and  hereby  offering 
to  pay  to  the  defendants  or  either  of  them  what,  if  anything, 
shall,  upon  the  taking  of  the  said  accounts,  appear  to  be  due  to  them 
or  either  of  them  from  your  orator.  And  that  in  the  meantime  the 
said  C.  D.  may  be  restrained  by  the  order  and  injunction  of  this  hon- 
orable court  from  collecting  or  receiving  the  partnership  debts  or 
other  money.  And  that  your  orator  may  have  such  other  and  further 
relief  in  the  premises  as  equity  may  require  and  to  the  court  shall 
seem  meet. 

S.     May  it  please  the  court  to  grant  the  writ  of  summons  in  chancery, 

directed  to  the  sheriff  of  the  said  county  of ,  commanding  him  that 

he  summon  the  defendants  C.  D.  and  E.  F.  to  appear  before  the  said 

court,  on  the  first  day  of  the  next term  thereof,  to  be  held  at  the 

court  house  in  ,  in  the  county  aforesaid,  then  and  there  to  answer 

this  bill,  etc. 

9.  And  may  it  please  the  court  to  grant  unto  your  orator  the  people's 
writ  of  injunction,  to  be  directed  to  the  said  C.  D.,  restraining  him,  his 
agents  and  attorneys,  from  collecting  or  receiving  any  of  the  debts  due 
and  owing  to  the  said  firm,  and  from  using  and  applying  any  of  the 
copartnership  funds  to  his  own  use  until  the  further  order  of  said 
court.  A.  B. 

,  Solicitor  for  Complainant. 

(//  ati  iniunrtioii  is  desired,  add  affidavit,  as  follows:) 


Xo.  18U.     Affidavit  to  a  bill  to  obtain  an  injunction. 
State  or  — 
County  of  - 

On  this day  of  19 — ,  before  me  personally  appeared   the 

above  named  A.  B.,  and  made  oath  that  he  has  heard  read  the  above 
bill  subscribed  by  him,  and  knows  the  contents  thereof,  and  that  the 


}• 
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same  is  true  of  his  own  knowledge,  except  as  to  the  matters  which  are 
therein  stated  to  be  on  his  information  and  belief,  and  that  as  to  those 
matters  he  believes  it  to  be  true. 

,  Clerk  of  the  Court. 

yo.  181.    Bill  for  ore  account  of  partnership  dealings,  and  an  injuriction, 

etc. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  etc.,  respectfully  represents,  that  on,  etc.,  your 
orator  and  C.  D.,  of  the  same  place,  entered  into  a  general  copartner- 
ship together  for  the  purpose  of  carrying  on  a  general  wholesale  and 
retail  dry  goods  business  at,  etc.,  the  same  to  be  carried  on  under  the 
firm  name  and  style  of  B.  &  D.;   that  your  orator  engaged  to  and  did 

bring  into  said  business  the  sum  of dollars,  and  was  to  receive  tivo- 

thirds  of  the  profits,  and  in  the  same  proportion  to  share  the  losses 
of  said  business,  and  that  the  said  C.  D.  engaged  to  and  did  bring  into 

the  said  business  the  sum  of dollars,  and  was  to  receive  one-third 

of  the  profits,  and  was  to  share  the  losses  of  said  business  in  the 
same  proportion;  that  the  said  copartnership  business  was  commenced 
on,  etc.,  and  was  continued  from  that  date  until,  etc.,  when  the  same 
was  dissolved  by  mutual  consent;  that  during  the  continuation  of  said 
copartnership  business  a  large  amount  of  goods  were  sold  by  the  said 
firm  to  various  parties  on  a  credit,  and  the  said  business  remains  un- 
settled. 

2.  Your  orator  further  represents  unto  your  honors  that  no  settlement 
of  said  copartnership  business  has  ever  been  made  between  your  orator 
and  the  said  C.  D.;  that  since  the  expiration  of  the  term  of  the  said 
partnership,  your  orator  has  repeatedly  applied  to  the  said  C.  D.  to 
come  to  a  final  settlement  and  adjustment  with  respect  thereto.  And 
your  orator  well  hoped  that  the  said  C.  D.  would  have  complied  with 
your  orator's  reasonable  request  in  that  behalf,  as  in  equity  and  jus- 
tice he  ought  to  have  done.  But  the  said  C.  D.  declined,  and  absolutely 
refuses  so  to  do. 

3.  Your  orator  further  represents  that  the  said  C.  D.  has  taken  posses- 
sion of  the  partnership  books  of  the  said  firm,  and  has  collected  a  large 
amount  of  the  accounts  due  and  owing  to  the  same,  and  has  refused 
to  permit  your  orator  to  see  and  inspect  said  books  of  account,  and 
wholly  refuses  to  render  to  your  orator  any  account  of  the  copartner- 
ship moneys  received  by  him,  and  to  apply  the  same  to  the  payment  of 
the  debts  of  the   said   firm. 

4.  Your  orator  further  represents  that  upon  a  just  and  true  settle- 
ment of  the  accounts  of  the  said  partnership  business,  it  would  appear 
that  there  is  a  large  balance  due  from  the  said  C.  D.  to  your  orator,  in 
respect  of  the  said  business. 

5.  Your  orator  further  represents  that  the  said  0.  D.  is  using  the  funds 
of  the  said  (•oi)artnersbip  in  rash  spcrulations  on  hi.s  own  account,  and 
Is  thereby  in  danger  of  drifting  into  insolvency;  and  your  orator  fears. 
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and  charges  that  he  is  in  clanger  of  losing  the  amount  so  due  him  from 
the  said  C.  D.  In  respect  to  the  said  copartnership  dealings  and  trans- 
actions. By  reason  whereof  the  said  C.  D.  ought  to  be  enjoined  and 
restrained  by  the  injunction  of  this  honorable  court  from  further  col- 
lecting the  said  copartnership  accounts,  and  from  using  and  further 
applying  the  funds  of  said  firm  to  his  own  use:  and  that  some  suitable 
person  ought  to  be  appointed  by  this  honorable  court  to  receive  and 
take  charge  of  the  boolis  of  account  of  the  said  firm,  and  to  collect 
the  accounts  due  the  same. 

6.  Forasmuch,  therefore,  as  your  orator  is  without  adequate  remedy 
in  the  premises,  except  in  a  court  of  equity;  and  to  the  end  that  the  said 
C.  D.,  who  is  made  a  party  defendant  to  this  bill,  may  be  required  to 
make  full  and  direct  answer  to  the  same,  hut  not  under  oath,  the  ansiver 
under  oath  being  hereby  ^caived:  and  fully  set  forth  a  true  and  just 
account  of  all  his  actings  and  doings  in  respect  to  said  copartnershiij 
business  since  the  expiration  thereof;  and  that  an  account  may  be 
taken  under  the  direction  of  this  honorable  court,  of  all  and  every  the 
said  copartnership  dealings  and  transactions,  and  that  the  same  may 
be  fully  adjusted,  and  the  respective  rights  of  your  orator  and  the 
defendant  ascertained;  and  that  the  defendant  may  be  decreed  to  pay 
to  your  orator  what,  if  anything,  shall  appear  upon  such  account  to 
be  due  from  him;  your  orator  being  ready  and  willing,  and  hereby 
offers  to  pay  to  the  defendant  what,  if  anything,  shall  appear  to  be 
due  to  the  defendant  from  your  orator;  and  that  some  proper  person 
may  in  the  meantime  be  appointed  by  the  court  as  receiver,  to  take 
charge  of  the  said  partnership  books  of  account,  and  collect  whatever 
money  or  property  may  belong  or  be  due  to  the  said  firm;  and  that 
your  orator  may  have  such  other  and  further  relief  in  the  premises  as 
equity  may  require  and  to  the  court  shall  seem  meet. 

7.  May  it  please,  etc.  (Add  prayer  for  summons  and  injunction  as 
in  the  last  precedent  No.  119,  and  affldavit,  No.  180,  ante.) 


SECTION  VI. 
FORMS  OF  DECREES  AND  ORDERS. 

No.  182.    Order  appoititing  a  receiver  in  a  suit  between  partners. 

(Proceed  a^  in  No.  1S2,  ante,  to  the  asterisk*,  and  continue.)  It  is 
ordered  that  E.  F.,  of,  etc.,  be  and  he  is  hereby  appointed  receiver  to 
receive  the  outstanding  debts  and  effects  of  the  late  partnership  of 
A.  B.  and  C.  D.,  in  the  pleadings  in  this  cause  mentioned;  that  the  said 

E.  F.  enter  into  a  bond  in  the  penal  sum  of dollars,  with  security, 

to  be  approved  by  the  master  in  chancery  of  this  court,  conditioned 
for  the  faithful  performance  of  his  duties  as  such  receiver,  and  that  he 
will  be  answerable  for  what  he  shall  receive  of  such  outstanding  debts 
and  effects,  and  will  pay  the  same,  as  this  court  shall  from  time  to  time 
direct. 

And  it  is  further  ordered  that  the  complainant  and  defendant  dc 
deliver  over  to  the  said  E.  F.,  as  such  receiver,  all  books  of  account, 


408        Bills  Relating  to  Partnership  Matters. 

securities  and  evidences  of  indebtedness,  and  effects  belonging  to  the 
said  partnership.  And  in  case  there  shall  be  occasion  to  put  any  of  the 
debts  in  suit  for  the  recovery  thereof,  the  said  receiver  is  hereby 
authorized  to  make  use  of  the  names  of  the  complainant  and  defendant, 
or  either  of  them,  as  it  may  become  necessary  for  that  purpose.  It  is 
further  ordered  that  the  said  receiver,  from  time  to  time,  make  re- 
port to  the  court  of  his  proceedings  in  this  behalf:  and  that  he  be  at 
liberty  to  apply  to  the  court  for  further  directions  as  he  may  deem 
necessary. 

No.  1S3.  Decree  for  an  account  of  partnership  dealings. 
(Proceed  substantially  as  in  No.  132,  ante,  to  the  asterisk*,  and  then 
proceed  as  follOKs:)  It  is  therefore  ordered,  adjudged  and  decreed, 
that  this  cause  be  referred  to  the  master  in  chancery  of  this  court 
to  take  an  account  of  the  partnership  dealings  between  the  complain- 
ant and  defendant;  and  for  the  better  discovery  of  the  matters  afore- 
said, the  parties  hereto  respectively  are  ordered  to  produce  before  the 
said  master,  and  to  leave  with  him  until  otherwise  directed,  all  books, 
papers  and  writings  in  their  custody,  or  under  their  control,  relating 
thereto;  and  are  to  be  examined  upon  oath  and  interrogatories,  as 
the  said  master  shall  direct;  and  the  said  master  will  cause  to  come 
before  him  all  such  witnesses,  whose  testimony  he  may  deem  neces- 
sary, and  examine  them  upon  oath  and  interrogatories  touching  the 
said  accounts.  And  it  is  ordered  that  what  shall  appear  to  be  due 
from  either  party  to  the  other  on  the  balance  of  the  said  account,  be 
paid  by  such  party  from  whom  such  balance  shall  be  found  due  to  the 

other,  within  after  the  report  of  the  said  master  shall  have  been 

approved  and  confirmed  by  this  court.  And  it  is  further  ordered  that 
the  said  master  make  his  report  herein  with  all  convenient  speed;  and 
that  the  said  master,  or  either  of  said  parties,  be  at  liberty  to  apply 
to  the  court  for  further  directions,  and  the  court  reserves  the  consider- 
ation of  costs  until  after  the  said  master  shall  have  made  his  report. 

No.  IHH^.     Final  decree  for  dissolution  nf  partnership  and  for  an  ac- 
count. 
(Caption  and  title  of  cause  cm  in  No.  ISO,  ante.) 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint 
herein,  the  answer  of  the  defendant  thereto,  the  replication  of  the 
complainant  to  such  answer,  and  the  report  of  the  master  in  chancery 
of  this  court,  to  whom  this  cause  was  heretofore  referred  to  take  the 
jiroofs  of  the  matters  in  issue  in  said  cause,  and  to  state  an  account 
of  the  partnership  dealings  between  said  parties,  which  said  report 
is  hereby  approved  and  confirmed,  and  having  been  argued  b.v  counsel 
for  the  respective  parties;  and  the  court  being  fully  advised  in  the 
premises,  and  on  consideration  thereof,  doth  find:  that  the  allegations 
of  the  said  bill  are  substantially  true  as  therein  stated;  that  the 
equity  of  this  cause  is  with  the  complainant;  and  that,  etc.  (Here 
insert  any  other  matter  found  hy  the  court:)  and  that  upon  the  state- 
ment of  the  account  between  the  said  parties,  in  respect  to  their  part- 
nership dealings,  there  is  now  due  from  the  defendant  to  the  com- 
plainant the  sum  of dollars. 
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It  is  therefore  ordered,  adjudged  and  decreed,  by  the  court,  that  the 
copartnership  heretofore  existing  between  the  said  parties  be,  and  the 
same  is  hereby,  dissolved;  that  the  defendant  pay  to  the  complainant 
within days  from  this  date,  the  said  sum  of dollars,  with  law- 
ful interest  thereon  from  this  day  until  paid,  and  also  the  costs  of  this 
suit  to  be  taxed  by  the  clerk  of  this  court;  and  in  default  of  such  pay- 
ment, that  execution  Issue  therefor. 


CHAPTER  XXVni. 


BILLS  TO  RESTRAIN  WASTE. 

Section  1.     Nature   of,   and   When    Pbopeb. 
2.     FoBM  OF  Bill. 


SECTION  I. 
NATURE   OP,  AND   WHEN   PROPER. 

Waste  defined. — The  general  rule  is,  that  everything  is 
waste  wliieli  occasions  a  permanent  injury  to  the  inheri- 
tance, but  it  has  been  said  that  the  situation  of  this  coun- 
try requires  an  application  of  the  rule  different  from  that 
which  might  be  proper  in  England.^  The  American  rule 
seems  to  be  that  whatever  does  lasting  damage  to  the 
freehold,  or  tends  to  the  permanent  loss  of  the  owner  of 
the  fee,  or  desti'oys  or  lessens  the  value  of  the  inheri- 
tance, is  waste.^  Equitable  waste  is  defined  to  consist  of 
such  acts  as  are  not  considered  waste  at  law,  being  con- 
sistent with  the  legal  rights  of  the  party  committing  them, 
but  which  are  deemed  waste  in  equity  on  account  of  their 
manifest  in,iury  to  the  inheritance,  although  they  are  not 
inconsistent  with  the  legal  rights  of  the  party  committing 
th(>ra.^ 

The  remedy  by  injimction  to  restrain  waste  being  to 
prevent  a  Imown  and  certain  injury,  is  applicable  to 
every  species  of  waste.* 

And  if  tlie  tenant  for  life  commits  waste  maliciously, 

1  Krrlei-  v.  Eastman,  11  Vt.  293;  3  Story's  Eq.  .Juris.,  §  915;  High 

FiiuUay  v.   Smith,  6  Munf.   134.  on   Inj.,    §   432;    Oannon  v.  Peter- 

^Wharton's  Real  Prop.,  Seo.  3;  son,   193    HI.   372. 

R.  R.  Co.  V.  Goodwin,  111  111.  273;  ••  Hawlcy  v.  Clowes,  2  Johns.  Ch. 

atewart  v.  Wood,  48  III.  App.  378.  122. 

(410) 


Bills  to  Eestrain  Waste.  411 

lie  will  be  enjoined,  even  though  he  had  the  power  to  ilo 
the  acts  ooniplainod  of.' 

And  the  I'act  that  the  power  is  being  exercised  in  an  nii- 
roasonable  manner  and  against  conscience  is  sufficient  to 
warrant  llio  interference. " 

80,  too,  tlie  assignee  of  the  tenant  for  life,  without  im- 
peachment of  waste,  will  be  restrained.^ 

Courts  of  equity  will  interfere  to  restrain  waste  by  per- 
sons having  limited  interests  in  property,  on  the  mere 
ground  of  the  common  law  rights  of  the  parties,  and  the 
difficulty  of  obtaining  the  immediate  preservation  of  the 
property  from  destruction  or  irreparable  injury,  by  tlie 
process  of  the  common  law.* 

There  are  many  cases  where  a  person  is  punishable  at 
law  for  committing  waste,  and  yet  a  court  of  equity  will 
enjoin  him ;  as,  where  there  is  a  tenant  for  life,  remainder 
for  life,  reijiainder  in  fee,  the  tenant  for  life  will  be  en- 
joined from  committing  waste.** 

So,  a  landlord  may  have  an  injunction  to  stay  waste 
against  an  undei'-lessee." 

So,  an  injunction  may  be  obtained  against  a  tenant 
from  year  to  year,  after  notice  to  quit,  to  restrain  him 
from  removing  the  crops,  etc.,  according  to  the  usual 
course  of  husbandry.^^ 

And  an  injunction  may  be  obtained  against  a  lessee  to 
prevent  him  from  making  material  alterations  in  a  dwell- 
ing house.*'' 

An  injunction  will  lie  to  restrain  waste  in  cases  where 
the  aggrieved  party  has  equitable  rights  only  ;  tlius,  if  the 

■•  Alraham    v.    Bubb.    2    Freem.  Bubb.  2  Freem.  Ch.  5:?;    Gnrth  v. 

Ch.    53;    see    Vane   v.   Barnard.    1  Cotton.    1    Dick.    185.    205,    208; 

Salk.  161;  Clement  v.  Wheeler.  25  Eden  on  Inj.,  Ch.  9,  pp.  162,  16.i; 

N'.  H.  3C0;  Packington  v.  Packing-  Davis  v.  Leo.  6  Ves.  787;   Williams 

ton.  3  Atk.  215.  v.  Ex.  Co..  18S  111.  19. 

*  Aston    V.    Aston.    1    Ves.    264;  >o  Warrant  v.  LoveH,  3  Atk.  723; 

Marker  v.  Marker.  9  Hare,  1.  S.   C,   Ambler,   105. 

T  Clement  v.  Wheeler.  25  N.  H.  ^^  Pratt    v.    Brett,    2    Mad.    62; 

360.  Onslow  v.   ,   16   Vrs.    173. 

»2  Stor.v's  Eq.  Juris.,   §  912.  ^^  Douglass  v.  Wiggins.  1  Johns. 

"2    Story'.s    Eq.    Juris.,    §    913;  Ch.   435;    2    Story's   Eq.    Juris.,    § 

Pollys  V.  Blagrave.  27  Eng.   Law.  913. 
and   Eq.   R.   568;    see  Abrc'inm   v. 
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mortgagor  or  mortgagee  in  possession  commits  waste,  or 
threatens  to  commit  waste." 

It  is  the  appropriate  remedy  for  a  mortgagee  against 
a  mortgagor  in  possession,  who  is  impairing  the  security 
by  committing  waste,"  and  it  is  not  necessary  to  allege  or 
prove  the  insolvency  of  the  mortgagor.'^ 

A  threat  to  commit  waste  is  sufficient  ground  upon 
which  to  grant  an  injunction;^*  but  the  mere  apprehen- 
sion of  waste  intended  is  not  sufficient  where  the  defend- 
ant denies  any  intention.^' 

Where  the  title  is  doubtful  or  disputed,  as  between  de- 
visee and  heir  at  law,  or  otherwise,  an  injunction  will  not 
be  granted." 

A  tenant  in  dower  of  coal  lands,  or  a  tenant  for  life, 
may  take  coal  to  any  extent  from  a  mine  already  opened, 
or  sink  new  shafts  into  the  same  vein  of  coal.'^ 

lie  has  a  right  to  use  reasonable  estovers,  which  is  con- 
fined strictly  to  timber  and  wood  for  the  use  of  the  estate, 
and  it  nmst  be  actually  applied,  used  and  consumed  on 
the  estate,  or  with  its  proper  use  and  enjoyment;-"  but  it 
lias  been  held  that  a  tenant  for  life  has  no  right  to  take 
chiv  or  wood  from  tlie  premises  for  the  manufacture  of 
brick.2i 

Elquity  should  interfere,  at  the  instance  of  the  execu- 
tory devisees,  to  enjoin  "equitable  waste"  by  the  owner 
of  a  liase  or  determinable  fee  only,  when  the  contingency 
whii-li  is  to  determine  the  estate  is  reasonably  certain  to 
hajiixMi,  and  the  waste  is  of  a  character  to  charge  the 

1^  Rdon   on   Ini.    1(15;    2   Story's  fin.  .Tar.  R.  70. 

Rq.  .lur.,  Sep.  710.  i»  Firld  v.  Jackson.  2  Diok.  .'')99; 

11  High    on    Inj.   694;    Xrlton   v.  ^mith  v.  Collijrr.  S  Vea.  S9;  PiUs- 

Vinnrqar.  30  111.  473;   Winiams  v.  worth  v.  Hopton.  fi  Ves.  [".Oa;   Mor- 

E.T.    Co..    ISS    111.    19;     MiVrr    v.  way  v.   Ronyc.   16   Vps.   146,   l.'i4. 

Cook.  135  111.  190.  "  Crouch    v.    Pnryrar.    1    Rand. 

i!i  Williams  v.   Ex.   Co..   18S    111.  258;   see  Gannon  v.  Peterson,  193 

19;   see  High  on  Inj.  694.  111.  372. 

10  London    v.    Warficld,    ^    ,T.    J.  20  Armstrong  v.   Wilson,   60   III. 

Marsh.    196;     TJinnpston    v.    Key-  226. 

voids.    26    Wend.    115;    Gibson   v.  '1  Lirinfisfn>i     v,      Hrynolds.     2 

i<mith.  2  Atk.  183.  Hill   Chan,    l.".?;    S.   C,   26   Wend. 

1' 7  Vps.  309;   see  Coflin  v.  Col-  115. 
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(iwiicr  with  a  wanton  and  unconscientious  abuse  of  his 
linlits.-"- 

'riic  opening  of  a  coal  mine  by  tlie  owner  of  a  base  fee 
ill  llu"  ])roperty  and  the  leasinc:  of  the  mining  privilege 
U>\-  a  royalty  is  not  "equitable  waste"  which  may  be 
cujiiiiicd  hy  the  executory  devisees,  whose  interest  is  but 
an  (wjiectancy,  depending  upon  tlie  contingency  of  the 
owner's  death  without  issue. ^^ 

An  injunction  to  stay  waste  is,  as  a  general  rule,  pros- 
pective, and  the  coui't  will  not,  unless  under  very  special 
cii'cumstances,  grant  an  injunction  to  prevent  the  re- 
moval of  timber  already  cut;-'*  but  where  a  tenant  com- 
mits waste,  and  a  bill  is  tiled  by  the  remainder-man  to  en- 
join future  waste,  and  for  an  account  for  waste,  already 
committed,  on  a  proper  showing  the  relief  should  be 
granted  in  fuU.^^ 


SECTION   II. 

FORM  OF  BILL. 

\().  IS',.    Bin  hy  Ininlloiyl  afjainst  truant  to  restrain  tvaste — Injunction, 

etc. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of , 

In  Chancery  sitting: 
1.  Your  orator.  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  before  and  at  the  time  of  making  the  lease  hereinafter  mentioned, 
your  orator  was  seized  In  fee  simple  of  the  premises  hereinafter  de- 
scribed ;  and  being  so  seized,  by  a  certain  lease,  bearing  date  on,  etc.,  and 
made  by  and  between  your  orator,  of  the  one  part,  and  C.  D.,  of,  etc., 
the  defendant  hereinafter  named,  of  the  other  part,  your  orator  de- 
mised, leased,  and  to  farm  let  unto  the  defendant,  all,  etc.,  {Here  de- 
.-siribe  the  premises:)   to  hold  the  same  with  the  appurtenances,  unto 

the  defendant,  on,  etc.,  for  the  term  of  years,  then  next  ensuing, 

at   the   annual   rent  of  dollars:    that  the  defendant   did   thereby 

I  ovcnant.  promise  and  agree  with  your  orator,  that  he  would,  during 
the  said  term,  keep  the  said  premises  in  good  repair,  and  manage  and 
cultivate  the  said   farm  and  lands  in  a  proper,  husbandlike  manner, 

^■i  Gannon  v.    Peterson,    193    111.          -'■Armstrong  y.   WiJson,  60   III. 

?.72.  226;    Stickney  v.    Ooudy,   132   III. 

2-tlhul.  213;    Kelly   v.    Galbraith,    186   111. 

21  Watson  V.    Hunter.    5    Johns.      593. 
Ch.  Ifi9. 
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according  to  the  custom   of  the  country,  as  by  the  said   indenture  of 
lease,  reference  being  thereunto  had,  will  more  fully  appear. 

2.  Your  orator  further  represents,  that  the  defendant,  under  and  by 
virtue  of  the  said  indenture,  entered  upon  the  said  demised  premises, 
with  the  appurtenances,  and  became  and  was  possessed  thereof  for  the 
said  term  so  to  him  granted  thereof  by  your  orator  as  aforesaid. 

3.  And  your  orator  further  represents,  that  at  the  time  the  defendant 
entered  upon  the  said  premises,  the  same  were  in  good  repair  and  con- 
dition, and  your  orator  hoped  the  defendant  would  so  have  kept  the 
same,  and  have  cultivated  the  said  lands  in  a  proper  and  husbandlike 
manner,  according  to  the  custom  of  the  country,  and  that  such  part  of 
the  said  premises  as  consisted  of  meadow  or  pasture  ground  would  have 
remained  so,  and  not  have  been  ploughed  up,  and  converted  into  tillage: 
and  that  no  waste  would  have  been  committed  on  the  said  premises. 
But  now  so  it  is,  the  defendant  contriving  how  to  wrong  and  injure 
your  orator  in  the  premises,  pretends  that  the  said  premises  are  now 
in  as  good  repair  as  when  he  entered  upon  the  same,  and  that  he  has 
cultivated  the  said  farm  and  lands  in  a  proper  and  husbandlike  man- 
ner, and  that  no  waste  has  been  committed  by  him  thereon.  Whereas, 
your  orator  charges,  that  the  said  premises,  and  the  buildings,  out- 
houses, gates,  stiles,  rails  and  fences,  were  in  a  good  and  perfect  state 
and  condition  when  the  defendant  entered  upon  the  said  premises,  but 
now  are  very  ruinous  and  bad,  and  the  land  very  much  deteriorated, 
from  the  willful  mismanagement  and  improper  cultivation  thereof,  by 
the  defendant,  who  has  ploughed  up  certain  fields  situated,  etc.,  con- 
taining  respectively   acres,    and    has   otherwise   committed    great 

spoil,  waste  and  destruction  in,  upon  and  about  the  said  premises. 

4.  Your  orator  further  represents,  that  the  defendant  threatens,  and 
is  about  to  plough  up  the  remaining  pasture  fields  on  said  premises,  and 
to  commit  other  waste  upon  said  lands  and  appurtenances,  which  will 
be  an  irrejiarable  injury  to  the  same;  and  that  the  defendant  is  so 
insolvent  that  any  judgment  your  orator  might  recover  against  him  in 
an  action  at  law,  could  not  be  collected  from  him. 

5.  And  your  orator  further  charges,  that  the  defendant  ought  to  put 
the  said  premises  in  the  same  condition  they  were  in  when  he  entered 
thereon,  and  to  make  your  orator  a  reasonable  compensation  for  the 
waste  and  damage  done  or  occasioned  tlieroto;  and  that  the  defendant 
ought  to  be  restrained  by  the  order  and  injunction  of  this  honorable 
court,  from  ploughing  up  the  remaining  pasture-fields  upon  said  prem- 
ises, which  he  threatens  to  do,  and  also  restrained  from  committing  any 
further  or  other  waste,  spoil  or  destruction,  in  and  about  or  to  the  said 
estate  and  premises  or  any  part  thereof. 

6.  Forasmuch,  therefore,  as  your  orator  Is  without  remedy  in  the 
premises,  except  in  a  court  of  eciuity;  your  orator  jirays  that  (ho  said 
C.  D.,  wlio  is  made  party  defeidant  to  this  bill,  may  be  required  to 
make  full  and  direct  answer  to  the  same;  but  not  under  oath,  the  an- 
swer under  oath  being  herd)]/  tvaivcd :  and  that  u|)on  the  final  hearing 
hereof,  the  defendant  may  be  decreed  to  put  the  said  premises  into 
such   re|)air   and   condition,  in  every  respect,  as   far  as  circumstances 
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will  permit,  as  the  same  were  iu  at  the  time  he  entered  upon  the 
same  under  said  lease  as  aforesaid;  and  to  make  a  reasonable  com- 
pensation to  your  orator  for  all  waste  done,  committed  or  suffered  by 
him  on  the  said  premises,  and  all  damages  occasioned  thereto  by  his 
mismanagement  or  neglect;  and  that  he  may  be  decreed  to  keep  the 
said  premises  in  good  and  sufflclent  repair  and  condition  during  the 
remainder  of  his  time  therein,  and  to  manage  and  cultivate  said  farm 
and  lauds  in  a  proper  and  husbandlike  manner,  according  to  the 
custom  of  the  country;  and  that  ho  may  bo  restrained  by  the  order 
and  Injunction  of  the  court  from  ploughing  up  the  said  remaining 
pasture-fields  forming  part  of  said  demised  premises,  and  from  com- 
mitting or  permitting  any  further  waste  or  spoils  in,  on  or  to  the 
said  premises,  or  any  part  thereof;  and  that  your  orator  may  have 
such  other  and  further  relief  in  tlie  premises  as  equity  may  require 
and  to  the  court  shall  seem  meet. 

7.     May  it  please,  etc.     (Conclude  with  a  pra.ucr  for  summons  and 
injunction  and  affidavit  as  in  Nos.  179-180,  ante.) 


CHAPTER  XXIX. 
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When  will  lie. — Tlie  rule  is  well  settled  that  a  court  of 
equity  will  grant  relief  against  a  judgment  which  is 
against  conscience,  or  the  justice  of  which  can  be  im- 
peached by  facts,  or  on  grounds  of  which  the  party  could 
not  avail  himself  at  law,  or  of  wliich  he  was  prevented 
from  availing  himself  by  fraud,  accident,  mistake  or  the 
act  of  the  opposite  party,  without  any  act  or  fraud  on  his 
own  part.-^ 

The  relief  may  be  granted  by  either  opening  the  case 
and  granting  a  new  trial,  or  awarding  a  perpetual  injunc- 
tion." 

It  is  a  familiar  principle  that  courts  of  equity  will  not 
interpose  by  injunction  to  restrain  the  enforcement  of  a 
judgment  at  law,  where  the  rights  of  the  complainant 
might  have  been  enforced  and  jirotected  in  the  trial  at  law 
to  the  same  extent  as  in  a  court  of  (equity,  where  no  fraud, 
accident  or  mistake  has  intervened  to  deprive  him  of  his 
rights  in  the  legal  forum.-' 

=e  HUliard  on  New  Trials,  4ol;  Lcuhrs.  79  111.  57.5;   Ward  v.  Dur- 

Freeman    on    Judgments,    §    409,  hain,    1,34    111.    195:    Ass'n    Co.    v. 

486;    More  v.   Bagley.  Breese,   94;  Scammon.    133    III.    627;    Bardon- 

Hubbard  v.   Hobsoii.   Breese,   190;  ski    v.    Bardonski.    144    111.    284; 

Abrarns    v.    Caw  p.    3    Scam.    290;  Sutherland  v.  Reeve.  151  111.  384; 

Weirick   v.  DeZoya.  2   Gilm.   .385;  Martin    v.    McCall.    247     111.    4S4 

Propst    V.    Meadows.    13    111.    157;  Kretschmar  v.    Rupreeht.   230    111. 

fihinkle    v.    Letcher,    47    111.    216;  492. 

Ames     V.     Snider.     55     111..     498;  ^jwilday   v.   McConnill.   63    111. 

Holmes    v.    Statelcr.    57    111.    209;  278. 

Smith  V.   Allen,  63   111.   474;    Wil-  -^i^  Hopkins    v.    Medley.    99     111. 

day    V.    McConnell.    63    111.    278;  509;  R.  R.  Co.  v.  Holbrook.  92  111. 

Gregg  v.  Brower,  67  111.  .'■>25;   Mc-  297;    Clark  v.  Erring,  93  111.  572; 

Oehce  v.  Oold,  68  111.  215;  Weaver  Blackburn    v.    Bell.    91    111.    434; 

V.    Foyer,    79    111.    417;    Brnnm   v.  Noble    v.    Directors.    117    III.    30; 
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Equity  will  not  ii'licvc  a  jiaily  a,i;aiu!st  a  jiulgmont  at 
law  on  the  ground  of  its  being  contrary  to  justice,  unless 
the  defendant  was  ignorant  of  his  defense  pending  the 
suit;  or  facts  could  not  be  received  of  such  defense;  or 
unless,  without  any  neglect  oii  his  part,  he  was  prevented 
liy  fiaud  or  accident,  or  the  act  of  the  opposite  party, 
rroiii  a\ailiug  himself  of  such  defense.-" 

Negligence. — A  court  of  equity  will  not  grant  a  party 
relief  against  a  judgment  at  law,  wliicli  is  the  result  of  his 
Dwn  negligence  in  not  making  a  proper  defense.^" 

This  rule  applies  to  judgments  against  lands  for  taxes 
whcie  the  i)arty  appears  and  resists  judgment.'" 

The  rule  is  tliat  a  party  who  has  hecn  negligent,  and 
allowed  a  judgmeuf  to  lie  rendered  against  him  through 
liis  lacltcs,  can  not  conu^  into  court  and  ol)tain  relief  as 
against  his  own  negligent  acts.  The  rule  that  a  coui-t 
of  equity  will  not  grant  relief  against  a  judgment  result- 
ing from  the  judgment  debtor's  own  negligence  in  pro- 
tecting his  interest  is  inflexible,  even  though  the  judgment 
is  manifestly  wrong  in  law  or  in  fact  or  when  the  etTect 
of  allowing  it  to  stand  is  to  compel  him  to  pay  a  debt  lie 
does  not  ow(>.''-  Rut  the  principle  which  precludes  a  neg- 
ligent party  from  obtaining  relief,  has  no  ajiplication  to 
luibjic  officers,  who,  for  their  own  jirivate  ends,  allow  a 
judgment  or  decree  to  pass  against  the  interests  of  the 
juiblic.  for  tlie  reason  that  the  public  can  only  defend  by 
and  thi-oui>li  its  proper  representatives.^" 

The  nct;liyence  of  an  attorney  at  law  in  failing  to  avail 
of  a  legal  defense  to  aii  action  at  law,  is  the  negligence 


/?.   n.   Co.   V.   Ennnr.   116    lU.    .5.5;  Neff  v.  Smyth.  Ill  111.  100;   Hatr- 

Harding  v.  Baukins.  141  111.  572;  ley  v.   Rimons.  102  111.  115;    Har- 

Moore  V.   Martin.   233   111.   512.  (Unp    v.    Hawkins.    141    111.    572; 

i»  Harding  v.   Hawkins.   141    111.  Kretschmar  v.   Ritprecht,   230   111. 

572,   and    cases   cited;"   Bardonski  492. 

V.  Bardonski.  144  111.  284;   Miller  "'  Freeman    on    Judgments,     §§ 

V.   Barto.    247    111.   104;    Martin   v.  13.5-249;    Warren   v.  Cook,   116   111. 

MrCnll.    247    III.    4S4;    Mu.ihbaugh  199. 

V,    Village.    260    111.    27;    Haiirilian  ^■■^  Miller   v.    Bartn.    247   111.    104. 

V.  City.   2.59   111.   249.  -;  .Vo/<?r   v.    fichool   Dir.,    117    111. 

3"  Tonf   V.    WiUon.    SI    III.    529;  30. 


418  Bills  tu  Skt  Aside  JrniiMENTs. 

of  tlie  client,  and  will  preclude  relief  iu  equity,  altUougb 
tlic  attorney  may  be  insolvent.^* 

Fraud. — A  court  of  chancer.y  has  power  to  entertain  a 
bill  to  impeach  a  decree  obtained  by  fraud,  and  if  the 
allegations  and  proof  are  sufficient  the  decree  may  be 
vacated.'^'  A  court  of  chancery  has  power  to  entertain 
a  bill  to  impeach  a  decree  obtained  by  fraud,  and  if  the 
alleg'ations  and  proof  are  sufficient  the  decree  may  be 
vacated.^"  Fraud  is  one  of  the  broadest  grounds  of 
equity  recognized  by  the  courts,  and  relief  may  be  ob- 
tained against  a  judgment  at  law  upon  that  ground,  al- 
though the  party  miglit  lind  a  remedy  in  tlic  courts  of 
law.  Tt  is  tlie  fraud  wbich  gives  jurisdiction  to  the  court 
of  e(|uity,  and  tlie  aggrieved  ])arty  is.not  bound  to  rcsoi  t 
to  the  other  trilmnal,  although  it  may  have  jurisdiction.-'" 
There  are  two  kinds  of  fiaud  in  respect  to  judicial 
proceedings — fraud  in  obtaining  a  decree  by  false  evi- 
dence, and  fraud  which  gives  the  court  a  colorable  juris- 
diction over  the  defendant's  person.  In  case  of  a  fi'aud 
of  the  former  kind,  a  decree  can  not  be  impeached  in  a 
separate  and  independent  proceeding,  though  it  is  other- 
wise in  the  case  of  a  fraud  of  the  latter  kind."" 

Whei'c  the  holder  of  a  note,  which  has  been  paid,  but 
not  taken  up,  is  induced  to  indorse  the  same  after  pay- 
)uent,  and  it  is  then  taken  by  anotlu>r,'  witliout  his  consent, 
and  a  suit  brougiit,  and  judgment  rendered  tliereou 
against  the  maker,  such  indorser  becomes  liable  to  an 
action  at  the  suit  of  the  nuiker,  and  has  such  an  interest 
tlmt  he  may  maintain  a  bill  in  equity  to  enjoin  tlie  col- 
lection of  sucli  judgment  and  to  set  it  aside."^ 

A  coui't  of  e(|ui1y  will  enjoin  the  enforcement  of  a  judg- 
ment fraudulently  altered  on  tlie  records. •'■' 

A  judgment  of  a  county  court  on  final  settlement  be- 
st/■'«;;&?■  V.  Little,   Gfl   111.   229;      Anderson  v.  Andcrsdii.  US  ll\.  U,0. 
Kern  V.  Slrausherger.  71   111.  413;  si  Burton' \.  Perry.  146   111.   71; 

Chirk  V.  Ewing.  93  III.   "2:    Bar-      Evans  v.  Woodsicorth.  21:5  III.  404. 
donsKl  V.   Bardonskl.   Ill    111.  2S4;  ■<»  Hager    v.    BuecMer.    (!    Brad. 

Alien  V.  Ins.  Co.,  97  111.  App.  164.       462. 

»■■  French  v.  Thomas.  252  111.  6.").  st>  Bahcoclc  v.  McCamant,  Wi  HI. 

■■wyeUon    V.    Koik\ceU.     14     111.       214. 
375;   Foote  v.  Dcspain,  87  111.  28; 
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twt'i'iL  iiii  cxcciitoi"  ami  bi'iiclii^'iary  ina>'  lie  iinpcaciicd  in 
equity  lor  fraud. ^" 

A  l)ill  to  iinpoacli  a  judgment  or  dccroe  for  fi-aud  iiinsf 
spocilically  state  the  facts  idied  on  as  eoustitutin.s;'  tlie 
fraud.  Tlie  i)leader  is  uot  re(|uin'd  to  sot  forth  the  evi- 
(h'liee,  l)ut  slunild  state  the  six-eitic  facts  whicli  i>o  to  os- 
talilisli  the  alloi^ed  fraud"  witli  sufficient  certainty  to  en- 
ahh^  th(>  court  to  determine  wlio  were  the  parties  coin- 
))hiiuaut  and  defendant,  tlie  nature  of  tlie  procee(nn,n' 
and  what  constitut(>d  the  alleged  fraud. ^- 

AVhere  the  coniplaiiuint  in  a  hill  to  impeach  a  dt'ci'ee 
claims  that  the  decree  was  obtained  by  fraud,  in  that 
neitlier  she  nor  lior  grantors  were  made  parties  excejit 
hy  the  description  of  unknown  owners,  notwithstanding 
the  conii)lainant  had  full  knowledge  of  their,  claim  and 
possession,  the  bill  should  set  out  the  decree  in  full  and 
so  much  oi  the  proceedings  leading  up  to  it  as  will  show 
the  full  nature  of  the  relief  sought  and  upon  what  the 
court  based  its  claim  to  have  jurisdiction  over  the  par- 
ties.-*'' 

A  couit  will  not  impeach  a  former  decree  or  judg- 
ment and  vacate  the  same  (^xcept  u]ion  clear  ])roof,  and 
where  tiie  comiilainant  claims  that  he  was  not  a  party 
to  the  former  proceeding  ho  must  show  by  his  bill  such 
a  state  of  facts  as  would  have  entitled  him  to  a  recovery 
in  the  former  proceeding  had  he  been  a  party.^^ 

A  bill  to  impeach  a  decree  for  fraud  in  obtaining  it  with- 
out making  tin'  comiilaiiuint  a  party  should  show  whether 
the  rights  of  third  parties  have  intervened,  as  in  such 
case  the  lack  of  jurisdiction  does  not  appear  on  the  face 
of  the  record  so  as  to  charge  third  persons  with  notice, 
l)ut  may  lie  shown  by  clear  extrinsic  evidence  if  the  rights 
of  third  jiarties  have  not  intervened.*^ 

If  a  complainant  in  a  bill  to  quiet  title  has  full  knowl- 
edge of  a  claim  of  ownershi])  and  jiossession  by  a  cei'tain 
person  to  the  preinises  involved  but  fails  to  make  such 
person  a  party  except  under  the  desci-iptiou  of  unknown 

*"  An(lerso7i    v.     A7i<]frson,     178  *'' French  v.  Thomas.  252  111.  So. 

111.  IGO.  *i  French  v.  Thomas.  2."i2  111.  65. 

*i  Slum  V.   filiniz.  131    111.   :!09;  **  French  v.  Thomas,  252  111.  65. 

liinrt  V.  Eigcnmann,  96   111.  39.  *s  French  v.  Thomas,  252  III.  65. 
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owners,  there  is  such  fraud  n]ioii  tlie  coui't  in  ol)tainin.i;' 
the  decree  as  to  render  tlie  decree  voi'd  as  to  sneh  }>erson 
and  open  to  collateral  attack."'' 

A  court  of  equity  will  not  set  aside  a  .jndnnn'nt  of  a 
court  of  record  for  an  alleged  Avant  of  service  of  iirocess 
unless  tlie  judgment  is  shown  to  he  nnjusi  and  ine(|nifa- 
l)le.  This  rnle  ap])lies  also  to  jnd;;nieids  by  confession 
under  warrants  of  attorney.'^ 

A  judgment  rendei'cd  withont  jurisdiction  is  void,  and 
may  be  attacked  collaterally  in  any  proceeding'  in  which 
its  validity  may  l)e  called  in  question.  The  princii)le 
is  in  no  way  affected  by  the  fact  that  the  defendant  has  a 
right  to  have  such  judgment  rcvei'scd  on  appeal  oi-  (M'roi'. 
It  is  clearly  within  the  jurisdiction  of  courts  of  equity  to 
enjoin  or  vacate  such  judgment.''** 

AVhere  a  judgment  was  obtained  against  the  complain- 
ant without  notice,  or  his  ap])earance  in  the  cause,  and 
tlie  term  at  which  it  was  rendered  had  ]iassed  before  he 
had  knowledge  of  the  existence  of  such  judgment,  his 
remedy  at  law  is  gone,  and  he  may  resoi't  to  a  court  of 
equity  to  obtain  relief  therefrom,  at  least  to  the  extent 
of  obtaining  a  new  trial  ui)on  the  merits.*'' 

Laches. — The  general  rule  is  that  a  bill  to  impeach  a 
decree  for  fraud  can  b(>  brought  only  within  the  time 
allowed  for  the  suing  (Hit  of  writs  of  eri'or,  if  the  com- 
])lainanl  is  under  no  disability  and  is  not  ignorant  of  his 
rights.'" 

Bill  by  infant. — An  infant  who  has  been  wi'onged  by  a 
decree  of  a  court  of  chancery  can  maintain  an  original 
bill  for  relief  even  for  en-oi'  apparent  on  the  face  of  the 
decree."'  T'niike  an  adult,  lu^  may  (]uestion  suii  decree 
without  apiilying  for  a  rcheai'ing  or  liling  a  liili  of  re- 
view.■''-     I'liis  i-igiit   may  b(>  exercised  at  any  liin(>  bv  the 


tn  l''rriirli  V.  'I'll owns.  252.111.  liTi.  .'iofi;     Oiiriis    v.    Ii'anslrarl,    22  111. 

*T  Hier  v.  Kaufman,  134  111.  215;  161. 

Bunh   V.   West,   134   111.   258.  ■•<>  French  v.  'Jhomas,  252  111.  65. 

■IS  FoUansbee    v.     Mtg.     Co.,     7  ''i  Clark  v.  Shaureti,  WO  111.  47, 

nrnd.   ISfi;   Junes  v.  Smith.  It   III.  and   cases  cited. 

22!»:    Ifiinl    V.   Ca.ie.   32   111.    I.'>.  :■-  l^'irhmond    v.     'I'linhin:     1  P. 

i"  Fi.slirr    \.    rritihii.    T,    Hradw.  Wins.   7:'.l ;    Mill'.   Kq.   I'l.    113;  Da- 
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'.iifaiit  l)i'l'on'  111'  attains  liis  majority,  or  afterward,  within 
till'  tiini'  in  wliicli  lie  could  successfully  pi'oseeute  a  wi'il 
of  error  to  reverse  the  erroneous  decree.^* 

2\'o.  ISo.    Bill  to  set  aside  a  judgment  at  lata. 
(  Venue  and  address  as  in  No.  IS//,  ante,  page   i/.?.) 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents,  that  ci,  etc., 
one  C.  D.,  of,  etc.,  commenced  an  action  against   your  orator,   in  the 

court  of  the  county  of  ,  in  said  State,  to  the  term,  A.  D. 

19 — ,  of  said  court  to  recover  the  sum  of dollars,  alleged  to  be  due 

from  your  orator  to  the  said  C.  D.,  Cor  etc.  {here  insert  the  suhjcei- 
matter  of  said  suit:)  that  at  said  term  your  orator  appeared  and  put 
in  pleas  in  bar  to  the  declaration  filed  in  said  cause;  that  during  said 
term,  on,  etc.,  the  said  cause  was  ordered  by  the  court  to  be  continued 
to  the  next  term  thereof;  that  three  days  after  such  order  was  made, 
and  after  your  orator  had  returned  to  his  place  of  residence,  and 
ceased  to  be  in  attendance  upon  said  court,  and  in  the  absence  of  one 
L.  M.,  the  attorney  of  your  orator,  the  said  C.  D.,  plaintiff  in  said  suit, 
or  his  attorney,  without  any  notice  to  your  orator,  or  his  said  attor- 
ney, and  without  his  knowledge  or  consent,  and  without  the  knowledge 
or  consent  of  your  orator's  said  attorney,  fraudulently  claiming  that 
the  order  for  said  continuance  was  entered  by  mistake,  procured  the 
said  order  of  continuance  to  be  set  aside  and  vacated;  and  thereupon 
at  said  term  of  said  court,  on,  etc.,  the  said  cause  came  on  tor  trial, 
and  a  jury  was  impaneled  and  sworn  to  try  the  issues  in  said  cause; 
and  the  plaintiff  introduced  the  evidence  on  his  part,  and  your  orator 
or  his  attorney  not  being  present  with  his  witnesses  in  his  behalf,  and 
having  no  knowledge  of  said  trial,  the  jury  rendered  a  verdict  in  favor 
of  the  said  C.  D.  against  your  orator  for  the  sum  of  dollars  dam- 
ages; and  on,  etc.,  during  the  same  term,  the  said  court  rendered  judg- 
ment for  the  amount  of  said  verdict,  and  the  costs  of  said  suit. 

2.  Your  orator  further  represents,  that  he  resides  about miles 

from  the  place  where  the  said  court  was  held,  and  did  not  learn  of  the 
said  trial  taking  place,  or  the  rendition  of  said  judgment  until  after 
about,  etc.,  long  after  the  adjournment  of  said  court  for  said  term,  and 
after  an  execution  had  been  issued  upon  said  judgment,  and  placed  in 
the  hands  of  one  E.  F.,  sheriff  of  said  county,  to  be  executed  according 
to  law;  and  the  said  sheriff  threatens  to,  and  is  about  to  levy  upon  and 
sell  the  property  of  your  orator  in  obedience  to  said  writ  of  execution. 

?>.  Your  orator  further  represents  that,  owing  to  the  adjournment  of 
said  court,  before  your  orator  had  any  knowledge  of  the  rendition  of 
said  judgment,  your  orator  was  unable  to  move  the  court  to  set  aside 
said  judgment,  or  pray  and  obtain  an  appeal  therefrom,  or  procure  a 

rone  V.  Fanninff.  4  Johns.  Ch.  199;  550;    Haines    v.    Heicilt.    129    111. 

WiKinms  v.  Fowler,  2  J.  J.  Marsh.  347;    Grisicold   v.   Hicks,    132    111. 

405;  .Mnssie  v.  M.itthews,  12  Ohio,  494;    Coffin  v.   Argo,   134   111.   276; 

451.  Htunz  V.  (Stunz,  131  111.  309;  John- 

^■^  Grimes    v.     Grimes,    143     111.  son  v.  Buck,  220  111.  226. 
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bill  of  exceptions  during  the  said  term,  so  that  your  orator's  remedy 
at  law  became  and  was  lost. 

4.  Your  orator  further  represents,  that  he  was  not  at  the  time  of 
the  commen^cement  of  the  said  suit,  nor  is  he  now,  in  any  manner  in- 
debted to  the  said  C.  D.  as  claimed  in  his  declaration  in  said  cause; 
and  the  said  judgment  is,  therefore,  wholly  unjust  and  inequitable. 

5.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity,  your  orator  prays: 

That  the  said  C.  D.  and  E.  F.,  sheriff  as  aforesaid,  who  are  made 
parties  defendant  to  this  bill,  may  be  required  to  make  full  and  direct 
answer  to  the  same,  hut  not  under  oath,  the  answer  under  outh  beinn 
hereby  waived; 

That  the  said  judgment  so  rendered  against  your  orator  may  be  set 
aside  and  vacated,  and  your  orator  may  be  granted  a  new  trial  in  said 
cause; 

That  in  the  meantime  the  court  will  restrain  and  enjoin  the  said 
C.  D.,  and  the  said  E.  F.,  sheriff  of  said  county,  defendants  as  afore- 
said, from  levying  said  execution,  or  otherwise  attempting  to  enforce 
said  judgment;  and 

That  upon  the  hearing  hereof  the  court  will  make  such  Injunction 
perpetual;  and 

That  the  court  will  grant  unto  your  orator  such  other  and  further 
relief  in  the  premises  as  equity  may  require,  and  to  the  court  shall 
seem  meet. 

(Add  prayer  for  process  and  for  injunction.) 

No.  ISO.    Bill  by  sureties  on  replevin  bond  for  relief  and  to  set  aside 

judgment.^* 
{Venue  and  address  as  in  No.   /SI.  ante,  page  il3.) 

1.  Your  orators  J.  K.  and  h.  M.,  of,  etc.,  res|)ectfully  rei)resent,  that 
on,  etc.,  one  C.  D.  had  in  his  possession  the  following  described  per- 
sonal property,  to  wit:      (Here  describe.)     That  on  the  same  day.  one 

G.  H.,  in  the  Circuit  Court  of  the  county  of  ,  sued  out  a  writ  of 

replevin  against  the  said  C.   D.,  to  recover  the  possession  of  the  said 
goods  and  chattels;   that  thereupon  your  orators,  at  the  request  of  the  ■ 
said  G.  H.,  became  sureties  on  his  replevin  bond  given  in  said  cause, 

in  the  sum  of dollars;  that  the  said  C.  D.  appeared  and  defended 

the  said  suit  in  replevin;  and  that  afterward,  on,  etc.,  the  said  cause 
came  on  for  trial  in  said  court,  which  resulted  in  a  verdict  for  the  said 
G.  H.,  the  plaintiff  therein;  that  afterward,  on,  etc.,  the  said  verdict 
was  set  aside  and  a  new  trial  granted  in  said  cause;  that  afterward, 
to  wit,  on,  etc.,  the  said  C.  I),  and  (!.  11.  entered  into  an  agreement 
and  stipulation  to  the  effect  lluit  tlie  siiiil  ('.  1).,  the  defendant,  should 
take  judgment  against  the  said  G.  II..  plaintiff  in  said  rei)levii)  suit; 
and  that  the  value  of  the  property  so  replevied  by  the  plaintiff  from  the 
defendant  under  and  by  said  writ  of  re|)levin.  was  at  the  time  of  heing 
replevied   dollars;    that   tl\e   consideration  of  the  said  agreement 

■••1  Sec    Wriiilil   \.   link,.  ::s   .Mich.    ,'12.'. 
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was  the  paynient  of  dollars  by  the  said  C.  D.  to  the  said  G.  H.; 

that  said  agroenient  was  entered  into  by  the  said  C.  D.  and  G.  H.  to 
defraud  and  cheat  your  orators  as  sureties  on  said  replevin  bond  as 
aforesaid;  that  your  orators  were  never  consulted  in  relation  to  said 
agreement,  and  never  consented  thereto;  that  no  arrangment  was  made 
between  the  said  G.  H.  and  C.  D.,  the  plaintiff  and  defendant  in  said 
replevin  suit,  for  the  return  of  the  property  so  replevied  to  the  said 
C.  D.;  but  the  same,  by  collusion  between  said  parties,  was  left  in  the 
possession  and  under  the  control  of  the  said  G.  II.,  who  was  then,  and 
is  now,  wholly  irresponsible  finaiuially  and  insolvent. 

2.  Your  orators  further  represent,  that  in  pursuance  of  the  said 
fraudulent  agreement,  the  said  G.  H.  abandoned  his  defense,  which 
coming  to  the  knowledge  of  your  orators,  they,  at  the  second  trial  of 
said  suit,  endeavored  to  defend,  but  owing  to  said  agreement  they  were 
unsuccessful;  and  the  said  C.  D.  elected  to  take  judgment  for  the  value 

of  said  property,  and  did  take  a  judgment  for  the  sum  of  dollars 

and  costs,  taxed  at dollars;  that  your  orators  had  no  notice  or  knowl- 
edge of  said  agreement  for  the  abandonment  of  said  suit,  and  did  not 
know  of  its  existence,  until  the  fact  was  brought  out  in  evidence  on  the 
trial;  that  the  said  C.  D.  has  taken  out  an  execution  on  his  said  judg- 
ment, which  has  been  returned  unsatisfied;  and  that  since  the  return 
of  said  execution,  the  said  C.  D.  has  brought  suit  on  the  said  replevin 
bond,  which  was  assigned  by  the  sheriff  to  him  for  that  purpose, 
against  your  orators,  as  sureties  as  aforesaid. 

:;.  Your  orators  further  represent,  that  they  are  informed  and  be- 
lieve that  tbey  will  not  be  able  to  interpose  the  facts  herein  set  forth 
in  defense  of  the  suit  on  said  bond,  and  can  only  have  relief  in  a  court 
of  equity  where  matters  of  this  nature  are  properly  cognizable. 

4.  Forasmuch,  therefore,  as  your  orators  are  without  remedy  in  the 
premises,  except  in  a  court  of  equity,  your  orators  pray: 

That  the  said  C.  D.  and  G,  H.,  who  are  made  parties  defendants  to 
this  bill,  may  be  required  to  make  full  and  direct  answer  to  the  same, 
but  nut  under  oath,  the  answer  under  oath  being  hereby  waived: 

That  the  said  suit  on  the  said  replevin  bond  may,  on  the  hearing 
hereof,  be  perpetually  enjoined; 

And  that  the  court  will  grant  unto  your  orators  such  other  or  further 
relief  in  the  premises  as  equity  may  require  and  to  the  court  shall 
seem  meet. 

(Add  prayer  for  process  and  injunction.  Also  affidavit  for  temporary 
injunction.) 
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Nature  of. — A  vendor's  lieu  is  an  equitable  lien  allowed 
the  vendor  of  land  sold,  for  the  purchase  money,  where  the 
deed  expresses,  contrary  to  the  fact,  tliat  the  purchase 
money  is  paid.  Unless  waived,  the  lien  remains  until  the 
whole  purchase  money  is  paid.^ 

It  is  a  creature  of  courts  of  equity,  founded  upon  the 
equitable  presumption  that  where  the  vendor  has  parted 
with  his  title  and  taken  no  security  for  the  payment  of 
the  purchase  money,  the  parties  intended  that  the  proji- 
erty  itself  should  remain  as  a  pledge  for  the  payment. - 

It  exists,  if  at  all,  independent  of  any  contract;  is  per- 
sonal to  the  vendor;  and  whenever,  from  the  circum- 
stances, the  court  can  infer  that  he  did  not  relj^  upon 
the  lien  at  the  time  of  the  sale,  or  subsequently  aban- 
doned it  as  security,  it  will  be  held  to  have  been  waived.-' 

The  ]irinciple  governing-  courts  of  equity  in  the  en- 
forcement of  such  liens,  is  tlie  implied  agreement  liold 
to  exist  between  the  vendor  and  vendee  that  the  former 
shall  hold  a  lien  on  the  land  sold,  for  the  payment  of  tlu' 
purchase  price,  on  the  ground  tliat  the  person  who  has 
the  estate  ought  not,  in  conscience,  as  between  them,  keep 
it  and  not  pay  the  purchase  money." 

A  vendor's  lien  is  not  recognized  by  our  statute,  and  is 
entirely  unknown  at  common  law.    It  was  grafted  into  (lie 

12   Bouv.   L.   D.   778.  -'91;   Cuwl  v.  rarniim,  Z"  III.  ISl: 

2  Lewis  V.  Shearer,  189  111.  184.  Richards  v.  Learning,  27  III.  431; 

■■■Lehndorf  v.  Cope.  122  111.  317;  Ulomstrom  v.  Dux,  175  111.  435. 
Kirkham   v.   Boston.    67    111.    590;  "2    Story's    Eq.    .Tur..    S§    1219- 

Mitchell    V.     Shaneherg,    149     111.  1225;   Beal  v.  Harrington.  116   111 

420;    Beal  v.  Harrington,  IIG   111.  113;     Dyer    v.    Martin.    4     Siaiii. 

113;   Dyer  v.  Martin,  4  Scammon,  (111.)   141;   Wilson  v.  Lyon.  51  111. 

141;    McLaurle  v.  Thimns.  39   111.  166. 
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"qiiily  .juris|iru(l('iu't'  of  England  from  {\\v  civil  l;i\v,'  and 
is  viewed  witli  disfavor  and  will  not  bo  enforcod  unless 
clearly  estalilislied.  nor  will  it  l>o  extended  beyond  tlie 
re(inirenients  of  the  settled  principles  of  e(inity.'''' 

Against  whom  exists. — The  lien  exists  against  all  the 
world,  except  bona  fide  purchasers  without  notice,  it  pre- 
vails against  jturohasers  from  the  vendee  with  notice,  or 
who  have  only  an  e(|nitablo  title;  but  not  against  hona  fide 
purchasers,  for  a  valuable  consideration,  without  notice, 
(U-  assignees,  under  an  assignment  to  specified  creditors. 
It  exists  against  assignees  by  a  general  assigpnient,  and 
against  a  claim  of  dower  by  tlie  wife  of  the  vendee.'^ 

How  created  and  when  arises. — It  is  not  necessary 
that  a  vendor's  lien  shall  be  expressly  reserved  in  a  con- 
tract for  the  sale  of  land.  It  is  implied  by  the  law,  in  the 
absence  of  anything  showing  an  intention  to  waive  it. 
When  expressly  reserved  it  is  in  the  nature  of  a  mort- 
gage, and  there  is  nothing  left  to  im[)lication.  But  the 
fact  that  a  vendor  retains  the  legal  title  in  himself,  and 
agrees  to  part  with  it  only  upon  full  j^ayment  of  the  pur- 
chase money,  affords  conclusive  evidence  of  his  inten- 
tion to  reserve  his  lien.  AVhen  the  price  is  paid,  the  ven- 
dee becomes  the  comidete  equitable  owner,  and  the  ven- 
ilor  is  simply  the  trustee  or  naked  owner  of  the  legal  title 
for  the  vendee.** 

The  vendor's  lieu  proper,  arises  in  cases  where  the 
owner  of  land  conveys  the  same  by  deed,  thus  divesting 
himself  of  the  legal  title;  and  where  some  part  or  all  of 
the  purchase  price  remains  unpaid.  In  such  case,  the 
grantor  retains,  in  equity,  a  lien  for  the  unpaid  purchase 
money.® 

*Kirkham    v.     Boston.     67     111.  Ind.    1.51;    VaU   v.    Drexel,    9    111. 

599.  App.    Ct.    R.    439;    Pitts   v.  Peter. 

!■  {loss    V.    Clark,    225    111.    326;  H  Miss.  2i7;  Driver  v.  Hudspeth. 

Lewis    V.    Shearer,    189    III.    184;  16   Ala.   348;    Sparks  v.  Hess,   15 

Doolittle  V.  Jenkins,   55   lU.   4.00;  Cal.    186;     Church    v.    Smith,    39 

Boynton  v.  Champlin,  42  111.  57.  Wis.   492;   Reese  v.  Burts,  39  Ga. 

■Story's  Eq.  Jur..  U  1218-1229;  565;  Francis  v.  WeVs.  2  Col.  660; 

Rral  V.  Harrington.  116  111.  113.  Johnson  v.  McGrew.  42  Iowa,  555, 

"  Robinson   v.   Apph-lon,   124   111.  Balen   v.   Mcrcier,   75    Mich.    42. 
76;    Blomstrom    v.    Dux,    175    111.  ^Robinson  v.   AppJcton.  124   III. 

43.5;    see    McCaslin    v.    State,    44  276  and  cases  there  cited;  Walton 
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The  vendor,  iu  ca>se  of  an  executory  contract  for  tlu' 
sale  of  land,  before  conveyance,  also  has  a  lien  for  tlio 
unpaid  price,  and  can  not  be  divested  of  his  legal  title 
before  i^ayment.  In  the  latter  case,  the  vendee  can  not 
do  anything  to  prejudice  the  vendor's  legal  title,  except 
by  paying  the  price  according  to  the  terms  of  the  con- 
tract.   The  vendor's  lieu  in  such  case  is  not  a  secret  one.^" 

The  lien  is  created  by  operation  of  law,  even  though 
the  vendor  does  not  know  that  sucli  lieu  exists  when  he 
parts  with  the  title  to  land,  without  any  other  security  for 
the  payment  of  the  purchase  money,"  and  it  is  immate- 
rial that  the  vendor  had  no  intention  to  reserve  a  lien.^^ 

The  lien  attaches  if  possession  of  the  estate  has  been 
delivered  to  the  purchaser,  althougli  tliere  has  been  no 
conveyance  of  it  to  him;i°  and  it  attaches  u])on  copyholds 
and  leaseholds,  as  well  as  freeholds.'* 

In  England  the  vendor  of  land  to  a  railroad  company 
has  been  held  to  have  a  lien  in  respect  of  unpaid  com- 
pensation, as  well  as  purchase  nione}',  unless  such  com- 
pensation is  the  subject  of  a  separate  agreement  between 
him  and  the  company.*'^ 

The  rule  as  to  the  vendor's  lien  applies  with  as  mucli 
force  to  the  case  of  a  purchase  by  a  married  woman  as  to 
any  other  case.*''  But  a  lien  will  not  be  given  by  a  court 
of  equity  as  a  security  for  unliquidated  damages;'"  and 

V.   Hargroves,  42   Miss.   18;    Rich-  M.  &  G.  336;  Langstaff  v.  Nichoh 

arcls  V.  Fisher,  8  W.  Va.  55;   Staf-  son,  25  Beav.  166. 

ford    V.    Tan   Rensselaer,    9    Cow.  ^*Wrout     v.     Daws,     25     Beav. 

316;    Ledford    v.    Smith,    6    Bush  3G9;    Richardson   v.    Boicman,    40 

(Ky.),  129;   Briscoe  v.  Bronaugh,  Miss.   782. 

1    Tex.   325;    Marsh   v.    Turner,   4  is  Walker  v.   Railway   Co.,   Law 

Mo.  253;  Ross  v.  Whitson,  6  Yerg.  Rep.  1  Eq.  195;   see,  also,  Bishop 

(Tenn.)  50;  Carr  v.  Hobbs,  U  Md.  v.    Railway  Co..   Law   Rep.    5    B(]. 

285;  Dciblcr  v.  Barwick,  4  Blackf.  17:  Plnrl  v.  Railway  Co.,  Law  Re|i. 

339.  11  Eq.  568;   see  Dubois  v.  Hull.   13 

w  Robinson  v.  Api>lctou,   I'.'t  111.  Barb.   26. 

276;  VoiZ  V.  Drew;,  9  111.  App  43n;  u;riiilton    v.    Braiden,   2    Blatk. 

Lewis  V.  Shearer,  189   111.   184.  ( U.   S.)    458;   Armstrong   v.   Ross. 

iiMoshier  v.  Meek,  80  111.  7!t.  20  N.  .1.  Eq.  109;  Pylant  v.  Reeves, 

12  Sugden  on  Vendors.  075;   see  53   Ala.    132. 

Richards  v.  Arms,  74  Mich.  57.  ^t  Payne  v.  Avery,  21  Mich.  524; 

1^  Smith    V.    Hibbard.    2     Dick.  Arliii    \.    Brown.    1 1    N.   H.    102. 
730;  Andrew  v.  Andrew,  8  De  G., 
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it  will  imt,  tliiTcfoic,  cxi^t  wlicrc  tlic  consideration  of  tlio 
siilc  is  an  (•n!;a.^(■nl(■Ilt  to  support  the  vendor  during  liis 
lil'c.'^  Thus,  wIrtc  a  vcndop,  by  his  bond,  reciting  the 
conveyance  ot"  llic  hind  to  him,  as  tlie  consideration  of 
sucii  hoiid,  covenanted  to  maintain  the  vendor  and  his 
son  (hiring  tlieir  natural  lives,  it  was  liold  that  the  cove- 
nant was  the  snhstituted  considevalion  for  the  purchase 
money;  and  that  the  bond  was  not  an  equitable  incum- 
hrance  on  the  hmd  in  behall',  either  of  the  obligee  or  of 
his  son,  who  was  oidy  a  beneliciary.'"  But  it  has  been 
iield  that  there  is  nothing  to  distinguish  an  exchange  of 
lands,  so  far  as  respects  the  application  of  this  principle 
of  a  lien  for  the  jjurchase  money,  from  the  sale  of  lands. ^^ 
And  a  vendor  who  has  been  fraudulently  induced  to  take 
land  instead  of  the  money,  for  which  he  originally  agreed, 
may  treat  the  jjayment  as  a  nullity,  and  enforce  his  lien.-' 
And  it  has  been  held  that  a  vendor  will  not  be  necessarily 
lose  his  lien  by  stipidating  that  the  ]>rice  sliall  lie  ]iaid  to 
a  thir<l  ]ierson.-- 

As  to  personal  property. — Tlie  vendor  of  ]iersonal  prop- 
erty has  no  imjdied  or  equitable  lien  for  the  purchase 
money  after  parting  with  the  i>ossession,  Imt  must  look 
alone  to  the  personal  I'esponsihility  of  the  vendee,--'  even 
though  the  latter  was  insolvent,  and  knew  he  was  unable 
to  pay;-'  and  still  less  does  such  a  lien  exist  in  favor  of 
a  surety  of  the  vendee,  who  fears  that  he  may  be  com- 
pelled to  pay  the  price.^^ 

"When  real  and  personal  property  are  sold  under  an 
entire  contract  for  a  gross  sum,  there  will  be  no  lien,  even 
as  regards  the  land.-"  But  it  is  otherwise  where  it  ap- 
]>ears  that  the  land  and  the  chattels  were  valued  sepa- 


l's/6.; McCandrish  v.  Keen,   13  B.  Monr.  (Ky.)  682;  but  see  Cftap- 

Gratt.   (Va.)   615.  man  v.  Beard slcy.  31  Conn.  115. 

^'•ilcKUUp  V.  McKiUip,  8  Barb.  ^3. James  v.  Bird,  8  Leigh.  (Va.) 

552.  510;   Lupin  v.  Marie,  6  Wend.  77. 

-"  Burnes  v.  Taylor.  23  Ala.  255.  -*  Johnson    v.    Farviim,    ',tj    Ga. 

21  Bradley  v.  Bosley,  1  Barb.  Ch.  144. 
12.->:  and  see  ilUls  v.  Bliss,  53  N.  '^■' Beam  v.  Blanton,  3  Ired.    (N. 

Y.   130.  C.)    Eq.   59. 

'^Hamilton  v.  Gilbert.  2  lleisk.  ^''^  MrCandrish  v.  Keen.  13  Gratt. 

(Tenn.)  681;  OauU  v.  Trumho.  17  605;  Kuc'i  v.  Itoth,  150  111.  212. 
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rately,  though  conveyed  by  the  same  deed.-' 

Waiver  of  lien. — A  vendor  of  real  estate  waives  his  lien, 
when  he  takes  distinct  security  for  the  payment  of  tlie 
])urchase  money.-**  The  mere  taking  of  tlie  bond,  bill  or 
note  of  the  vendee  is  not  of  itself  regarded  as  an  act  of 
waiver,  for  such  instruments  are  only  the  evidence  of 
tlie  debt.-''  But  it  is  waived  by  the  taking  of  a  distinct 
and  independent  security,  unless  there  is  at  the  time  an 
express  agreement  for  its  retention.^"  Thus,  taking  the 
])ond  or  note  of  the  vendee  with  a  surety,^^  or  the  note  of 
another  than  the  vendee,^^  or  taking  a  negotiable  note, 
drawn  by  the  purchaser  and  indorsed  by  a  third  person, 
or  drawn  by  a  third  person  and  indorsed  by  the  vendee,''" 
or  taking  a  mortgage  on  other  property  unless  an  express 
statement  to  the  contrary  is  contained  in  the  mortgage,^^ 
]iresumptively  repels  the  lien.^^ 


-T  Russell  V.  McConnick,  45  Ala. 
5S7;   6  Amer.  Rep.  707. 

=s  Conoricr  v.  Warren,  1  Gil. 
49S;  Trustees  v.  Wright,  11  111. 
603;  Plielps  v.  Conover.  2',  111. 
309;  Burger  v.  Potter,  32  111.  GU; 
McLaurie  v.  Thomas,  39  111.  291; 
lioynton  v.  Champlin,  42  III.  57; 
Carpenter  v.  Mitchell,  54  111.  126; 
Cowl  V.  Varnum,  37  111.  ISl :  War- 
ner V.  Scott.  63  111.  36S;  Kirkham 
V  Boston.  67  111.  599;  Wilson  v. 
Sawyer,  74  111.  473;  Blaisdcll  v. 
Smith,  3  Brad.  150;  Manning  v. 
Frazicr,  96  111.  279;  Andrus  v. 
Coleman.  82  111.  26;  BonneU  v. 
Holt.  89  III.  71;  Ilett  v.  Collins, 
103  111.  74;  G.  W.  Co.  v.  Peck,  112 
111.  408;  Beat  v.  Harrington,  116 
III.  113;  Mitchell  v.  Shanebcrg, 
149  111.  420;  Baker  v.  Updike,  155 
111.  54;   Hoss  V.  Clark,  225  111.  326. 

20  Conover  v.  Warren,  1  Gilm. 
(111.)  498;  Lehndorf  v.  Cope,  122 
111.  317;  Winter  v.  Anson,  3  Russ. 
488;  Christian  v.  Austin.  36  Texas, 
.'')40;  Selby  v.  Stanley,  4  Minn.  34; 
Dnnlap  v.  Shanklin.  10  W.  Va. 
6«2;    Beal  v.   Harrington,   lli;   111. 


113;  Donavon  v.  Donavon,  85 
Mich.  63;  Boynton  v.  Champlin. 
42    111.   57. 

■'"lb.:  Baum  v.  Origsby,  21  Cal. 
171';  Land  Co.  v.  Peck,  112  111. 
408. 

31  Carrieo  v.  Nat.  Bank.  33  Md. 
235;  Boon  v.  Murphy,  6  Blackf. 
273;  Beal  v.  Harrington,  116  III. 
113. 

••!■-■  Andrus  v.  Coleman.  82  111.  26; 
7JfT»fc    V.    Fi?n,    83    Mich.    496. 

■■^■■i  Boynton  v.  Champlin,  42  111. 
57;  Burette  v.  Briggs,  47  Mo.  356; 
Schicarz  v.  Siem,  29  Md.  112;  yac- 
flian  V.  Shriner,  26   Ind.  364. 

^*  Blomstrom  v.  /)H.r,  175  111. 
435. 

as  W/ii/e  V.  Dougherty.  Mart.  & 
Y.  (Tenn.)  309;  Richardson  v. 
Ridgely.  8  Gill.  &  Johns.  (Md.) 
87;  Marshall  v.  Christian,  Z 
Humph.  (Tcnn.)  616;  Kirkham  v. 
Boston.  67  111.  599;  Perry  v. 
Grant,  10  R.  I.  334;  Ryhiner  v. 
Franfc,  105  111.  326;  Land  Co.  v. 
Peck,  112  111.  408;  iJotcr  v.  f> 
(//;>r.  155  III.  54;  Blomstrnm  v. 
/'HJ-,    175    111.    435. 
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If  il  is  cNcii  (loulitrul  wlictlicr  otlicr  and  independent 
s<'curity  has  hccii  taken,  tlic  lien  still  attaches."* 

Wliei'e  a  liill  to  fdreclose  alleges  a  mortgage,  it  is,  in 
effect,  a  waiver  of  a  vendor's  lien,  and  oxcludos  the  pos- 
siltility  of  the  existence  of  such  li<'n;  and  the  complainant 
can  not,  on  failing  to  pro\"e  his  allegations  as  to  a  mort- 
gage, ai>and(in  theiii  and  treat  th(^  case  as  though  such 
allegations  had  not  been  made,  and  seek  to  obtain  a  decree 
upon  a  theory  which  his  bill,  as  drawn,  expressly  ex- 
cludes.'' 

One  who  has  assigned  a  note  taken  as  part  of  the  price, 
and  is  held  only  as  indorser,  and  has  not  paid  the  note, 
can  not  claim  a  purchase  money  lien.^*' 

An  ex])ross  security  on  the  land  itself  for  the  whole 
amount  unpaid,  as  hy  mortgage  or  deed  of  trust,  will 
merge  the  im]died  lien."'"  And  an  express  security  or  an 
ex])ress  contract  for  a  lien  on  the  land  conveyed,  as  to 
part  of  th(;  amount  remaining  unpaid,  will  be  an  implied 
waiver  of  the  lien  to  any  greater  extent.*'^  And  it  has 
been  held  that  taking  a  mortgage  for  the  purchase  money 
exchules  the  lien,  although  the  security  is  defective  or  in- 
adecpuxte.^^  But  taking  a  mortgage,  or  other  collateral 
security  will  not  extinguish  the  lien,  when  thei'e  is  an  ex- 
press agnnnnent  that  it  .shall  survive.*" 

And,  generally,  whether  there  has  been  a  waiver  of  a 
vendor's  lien  is  a  cjuestion  of  intention.  Thus,  if  a  ven- 
doi-  takes  a  note  for  the  purchase  money  with  security,  it 
i-aises  a  presum))tion  of  a  waiver;  because,  ordinarily,  it 
evinces  an  intention  to  rely  on  the  personal  security,  and 
to  aliandon  the  lien;  but  if  the  attendant  eircimistances 
or  the  i)ositive  testimony  of  the  vendor  show  that  such 
was  not  his  intent,  the  presumption  is  rebutted.*^ 

Where  the  obligation  of  the  vendee  to  discharge  a  defi- 
nite amount  of  indebtedness  owing  by  the  vendor  appears 

3«  Wilson  V.  Lyon,  51  Ul.   Ifi6.  20,  30;  Broun  v.  aUman.  4  Wheat. 

37  Baker  v.   Updike,  155   HI.   54.  256. 

""  Bank  v.  Filn.  83  Mich.  496.  ■•'  Camden  v.   Vail.  23   Cal.   633. 

1"  A/aKix  V.  M'ennd.  19  Ind.  151;  *- Daughndaij  v.  Paine,  6  Minn. 

Little   V.    Brown.    2   Leigh    (Va.l,  443. 

353;    but   see   Boos   v.   Ewing.    17  *^  Cordova  v.  Hood.  17  Wall.   1: 

Ohio.   .'.00.  Minis  v.  R.  R.  Co.,  3  Kelly   (Ga.). 

*"  Fish  V.  Jloirland,  1  Paige  Ch.  333;    Napier  v.  Jones,  47  Ala.  90. 
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to  he  substituted  for  (lie  purchase  money,  or  to  be  takeu 
instead  of  the  purehase  money,  or  as  a  direct  security  for 
it,  the  lien  is  lost.^^ 

Any  act  or  declaration  of  the  vendor  which  shows  he 
does  not  rely  upon  the  lien,  or  has  abandoned  it,  operates 
to  prevent  its  attaching,  or  to  destroy  it.''"' 

And  the  burden  of  proof  of  a  waiver  is  upon  the  party 
alleging  it.**^ 

Not  assignable  or  transferable. — The  vendor's  lien  is  a 
mere  personal  equitaltle  right  in  the  vendor;  and  is  not 
assignable  or  transferable,  even  by  express  contract  be- 
tween tlie  vendor  and  an  assignee.  It  looks  only  to  the 
security  of  the  vendor,  and  does  not  pass  to  the  assignee 
of  the  vendee's  obligation  for  the  consideration  money, 
and  consequently,  can  not  be  enforced  in  his  favor.  It 
can  be  enforced  only  by  the  vendor  himself.*' 

But  a  third  person  who  pays  the  purchase  money  on 
behalf  of  the  purchaser  to  the  vendor,  upon  an  express 
agreement  between  the  three  that  he  shall  have  a  lien 
for  it  upon  the  land,  will  be  held,  in  equity,  to  succeed 
to  the  vendor's  lien.*^  And  in  New  York  it  was  held  that 
the  vendor's  lien  is  capable  of  being  assigned  with  the 
debt,  for  payment  of  which  it  is  security;  but  the  lien 
ceases  to  exist  whenever  the  acts  of  the  vendor  maiiifests 
that  it  is  not  relied  upon.  Hence,  if  he  so  assigns  the 
debt  as  to  have  no  further  interest  in  its  payment,  and 
omits  to  assign  the  lien  in  terms,  the  lien  is  destroyed.*^ 

Distinguished  from  lien  reserved  in  deed. — Where  the 
vendor  exi>ressly  reserves  a  lien  in  his  conveyance  for  the 
purcliase  money,  it  is  created  by  contract  and  not  by 

*iEoch  V.   h'otli.   ]50  111.   212.  Moshier  v.  Meek,  80  111.  79;  Wing 

"'Moshier  v.   Meek,   80   111.   79;  v.  Goodman,  75  111.  159;   Small  v. 

Benson  v.  Westcott,  82  111.  224.  i^lagg,  95  III.  39;   Elder  v.  Jones, 

*a  Martin  v.  Field.  V^T^  111.  240;  85  III.  384;  Leiindorf  v.  Cope,  122 

Wilson  V.  Lyon,  51  111.  166;   Koch  111.    317;     Oruhn    v.    Richardson, 

V.  Roth.  150  111.  212.  128  III.  178;  Lewis  v.  Shearer,  189 

*■!  lliihards   v.   Learning,   27    111.  111.  184. 
431;    Ilonnell  v.   Holt,   89   111.   71;  *s  Mitchell  v.   Butt,   45  Ga.   162. 

Keith  V.  Horner,  32   III.   524;   Mc-  *»  Smith    v.   S»iitli,3   Abb.    (N. 

Laurie    v.    Thomas,    39    111.    291;  S.)    420;    see   White  v.    Williams, 

i'nrpentcr  v.  Mitehell,  54   111.  126;  1  Paige  Ch.  502;  Hollovk  v.  Stnith, 

Markoe    v.    Andras,    67     HI.    34;  3   Barb.  267. 
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imiiruatioii  of  law.  A  lien  secured  in  this  inaiuier  ooii- 
stituh's  a  iiiorfgas'e  to  all  intents  an<l  purposes,  and  noth- 
inji  more  or  less,  and  tlierel'ore  passes  in  e(|nity  by  an 
assignment  of  tlie  notes  to  the  assignee,""  and  tliis  is  so 
as  to  llie  lien  of  a  vendor  under  a  bond  for  a  deed.-'^^^ 

Enforceable  by  personal  representative  of  vendor. — 

Wlu'if  till'  vendor  of  laud  ilies  hel'on'  (he  full  payment  of 
the  purchase  money,  and  without  transferring  the  note 
given  foT'  the  price,  the  lien  can  be  enforced  by  his  per- 
sonal representatives  for  the  beneiit  of  the  estate,  and 
.dso  in  favor  of  legatees  and  creditors. ^- 

Notice. — The  lien  attaches  against  the  vendee,  and  all 
persons  claiming  as  volunteers,  or  with  notice,  nnder 
liiuL''^ 

A  i)erson  purchasing  from  the  vendee  without  notice, 
or  a  knowledge  of  sncli  facts  as  charge  him  with  notice 
of  tlu'  former  vendor's  lien,  takes  the  property  freed 
therefrom.''"''' 

If  a  person  purchase  land  witli  knowledge  of  the  fact 
that  his  vendor  is  still  owing  a  portion  of  the  purchase 
moue.v  thereof,  for  which  lie  has  not  given  a  note  or  any 
security,  tlie  land  will  be  sul),jeeted  to  the  vendor's  lien  in 
favor  of  tiie  tirst  vendor,  in  the  liands  of  such  purchaser 
with  notice."^ 

.V  vendor  of  land  having  a  lien  ther(>on  foi-  unpaid  ])ur- 
chase  money,  who  causes  a  perfect  unincnml)ered  title  to 
apjiear  of  record  in  his  vendee,  in  order  to  enable  such 
vendee  to  ol)tain  a  loan  upon  the  property,  thereby  re- 
leases his  lien  as  against  the  party  advancing  the  loan.-'^ 

The  fact  of  notice  to  a  subsequent  purchaser,  to  charge 

■■"  Markoe  v.  Andras.  G7  lU.  34;  2   Story's   Eq.   Jur.,    §    1225;    Bcal 

Carpenter  v.  Mitchen,  54  111.  126;  v.    Harrington,    116   III.   11.3. 

sidirrtt  v.   \yiieaton.  114   111.  267;  ^'^McLaurie   v.    Thomas,   39    111. 

Itohinmn  v.  Apph'ton,  124  111.  276;  291. 

irri(7/i(  V.  7'(0H/man,  81  111.  374.  ■■■■  McLniirir.    v    Thomas.    39    111. 

■'^  Leu- IS  V.  Shearer,  189  111.  1S4.  291;    Harshbargrr  v.  Foreman,  SI 

■■1  Keith  V.   Horner,   32   111.   524;  111.    364;    Koeh    v.    Roth.    150    111. 

Burger  v.   Potter.  32  111.  6fi;   Da;/-  212;    Franktin    v.    McDonald,    163 

huf!  V.   riai/huff.   81   111.   499;    Rob-  111.   139. 

.i:son    V.   Appleton,   124   111.   276.  '•"  Franklin     v.     McDonald,     163 

■■^Wilson   V.   Lyon,   51    111.    166;  111.  139. 
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]aii(l  ill  his  hands  with  a  vendor's  lien  in  favor  of  a  re- 
mote vendor,  must  be  satisfactorily  establislied.  Loose, 
vas'ne  and  uncertain  evidence  will  not  be  sufficient.'^'' 

^Vllere  one  purchases  land  of  which  another  is  at  the 
time  in  actual  and  visible  xiossession,  such  possession  is 
constructive  notice  to  the  purchaser  of  all  rights  what- 
ever of  the  possessor  therein. 

A  notice  of  vendor's  lien  liled  in  tlie  recorder's  office 
can  not  avail  as  constructive  notice  of  Hie  lien  claimed.-"'** 

Lost  when  debt  is  barred  by  limitations. — Where  the 
delit  for  the  ))nrchase  money  of  real  estate  is  barred  b}^ 
the  statute  of  limitations,  no  vendor's  lien  can  exist  that 
may  lie  enforced.^" 

An  inii)lied  lien  on  land  for  the  payment  of  the  pur- 
chase money,  must,  as  against  third  persons,  be  enforced 
by  the  vendor  within  a  reasonable  time  after  his  right  to 
do  so  attaches."" 

Rents  and  profits. — In  a  proceeding  to  enforce  a  vend- 
or's lien,  where  the  vendor  has  had  the  possession  and 
control  of  the  property,  the  vendee  sliould  he  credited 
with  a  sliare  of  whatever  the  vendor  may  liave  received, 
in  I'espect  to  the  use  and  enjoyment  of  the  [iroperty,  pro- 
portioned to  the  amount  he  may  liave  paid  on  his  pur- 
cliase."' 

Limited  to  unpaid  purchase  price. — Tlie  grantoi-'s  lien 
is  only  permitted  as  a  security  for  tlie  unpaid  purchase 
price  of  land  sold,  and  not  for  any  other  indebtedness  or 
liahility.  There  must  l)e  a  certain,  ascertained,  absolute 
ilclil  owing  for  the  purcliase  price.  The  lien  does  not 
exist  on  l)ehalf  of  any  uncertain,  contingent  or  unli(|ui- 
date(1  demand."- 

Right  to  redeem. -Where  the  vendor's  lien  is  created 
liy  cxincss  coiitrai'l,  it  being  in  efl'ect  a  mortgage,  it  is 


'■'  tiarshbnrgcr   v.    Foreman,   81  603. 

III.  364.  "'  Orove  v.  Miles,  71  111.  376. 

'■e  Porter   v.   Clark.   21?    ill.    App-  ^'^^  Koch    v.    Roth,    VM    III.    212: 

."JGT.  Jiudlcson  v.   Wilson.    Itl    III.    App. 

■■«  Ilctt   V.   Collins,   hi:;    111.   7f.  2!);  Pom.  Eq.  .liir.,  Scf.  12.J1;  Ross 

""Trustees    v.    Wriplit.    II     111.  v.  Clark,  225  HI.  32G. 


Bills  to  Enforce  Vendor's  Lien.  4.').'> 

error  on  foreclosure  to  decree  a  sale  without  right  ol" 
redemption.*^ 

Frame  of  bill. — Wh<>n  a  vendor  resorts  to  a  court  of 
tHiuky  to  declare  and  enforce  his  lien,  it  is  necessar.v  that 
he  allege  the  contract  of  sale  with  reasonable  certainly, 
and  tiiat  the  consideration  and  terms  of  jtaynicnt  he  al- 
leged and  clearly  proven ;  otherwise  the  court  has  no  data 
for  the  enforcement  of  the  lien."* 

Parties. — The  wife  of  the  vendee  is  neither  a  neces- 
sary nov  proper  party  to  a  bill  to  enforce  a  vendor's 
lieu.*^' 

No.  ISy.     Bill  to  enforce  vendor's  lien. 
(Title  and  address  as-  ^J^  No.  iS},  ante.) 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  reiiresents  that  on,  etc.,  he 
was  the  owner  and  in  iwssession  of  the  following  described  real  estate, 
to  wit:  (Here  drsi  rUir  premises  upon  ichiih  licit  is  soiir/lit  to  be  estab- 
lislicd.)  That  on  said  day  your  orator  Ijargained  and  sold  to  C.  U,, 
one  of  the  defendants  hereinafter  named,  the  said  above  described  real 

estate  for  the  sum  of  dollars,  and  that  in  consideration  of  said 

sum  your  orator  and  G.  B.,  his  wife,  by  their  warranty  deed  of  that 
date,  conveyed  to  the  said  C.  D.  the  said  above  described  real  estate, 
which  said  deed  was  on  said  day  duly  acknowledged,  and  afterwards, 
on,  etc.,  filed  for  record  in  the  office  of  the  recorder  of  deeds  of  said 

county  of  ,  as  by  said  deed  and   its  accompanying  certificates,  a 

copy  of  which,  marked  Exhibit  "A,"  is  hereto  attached,  will  more  fully 
appear. 

2.  Your  orator  further  represents,  that  upon  the  delivery  of  said  deed 

the  said  defendant  C.  D.,  paid  to  your  orator  the  sum  of  dollars, 

on  account  of  the  purchase  money   tor  said   real   estate,  leaving  due 

thereupon  the  sum  of dollars,  for  which  he  e.xecuted  and  delivered 

to  your  orator  his  promissory  note  of  that  date,  payable  to  the  order 

of  your  orator  ,  after  the  date  thereof,  with   interest  at  the  rate 

of  per  cent  per  annum. 

3.  That  your  orator  neither  at  the  time  of  the  execution  and  delivery 
of  said  deed,  nor  since,  has  ever  received  any  security  of  any  kind, 
nature  or  description,  for  the  payment  of  the  balance  due  to  him  as 
aforesaid  upon  said  purchase  money  for  said  premises,  nor  for  the  ])ay- 
ment  of  the  said  promissory  note  so  given  therefor,  and  that  said  bal- 
ance is  due  to  your  orator  and  unpaid. 

4.  By  reason  whereof  your  orator  charges  that  ho  became  and  is  en- 

63  jVorfcoc  v.  Andras.  67  111.  Si.      574;    Loan   Ass'n    v.    Wyetli.    107, 
"*  ifowrey  v.   Vandling,  9  Mich.      Ala.   639;    Sarver  v.   Clarkson,   ,")9 
Z9.  X.   E.  Rep.  933. 

&:>  lohmeyer  v.  Vurbin,  206   111. 
28 
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titled,  in  equity,  to  a  lien  upon  the  said  described  premises  for  the 
balance  of  said  purchase  money  so  due  to  your  orator  as  aforesaid. 

5.  Your  orator  further  represents  that  afterwards,  on,  etc.,  the  said 
defendant  C.  D.,  by  warranty  deed,  conveyed  the  said  above  described 
real  estate  to  one  E.  F.,  a  defendant  hereinafter  named,  who  is  now  in 
possession,  and  claims  to  be  the  owner  of  the  same. 

6.  Your  orator  further  represents  that  at  the  time  of  the  conveyance 
of  said  real  estate  by  the  said  C.  D.  to  the  said  E.  F.,  the  said  defendant 
E.  F.  had  full  knowledge  and  notice  of  the  fact  that  there  was  still 
due  to  your  orator  from  the  said  C.   D.  on  account  of  the  purchase 

money  for  said  premises,  the  said  sum  of  dollars,  and  that  your 

orator  had  not  received  any  security  whatever  for  said  balance  so  due 
to  him,  by  reason  whereof  your  orator  charges,  that  any  rights  acquired 
by  the  said  E.  F.  under  the  said  conveyance,  in  equity,  should  be  and 
are  subject  to  the  rights  and  equities  of  your  orator  in  said  real  estate. 

7.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the  prem- 
ises, except  in  a  court  of  equity,  your  orator  prays  that  the  said  C.  D. 
and  E.  F.,  who  are  made  parties  defendant  to  this  bill,  may  be  required 
to  make  full  and  direct  answer  thereto,  but  not  under  oath,  the  answer 
imder  oath  being  hereby  waived;  that  an  account  may  be  taken  in  this 
behalf  by  or  under  the  direction  of  this  honorable  court;  that  the 
defendant  C.  D.  may  be  decreed  to  pay  your  orator  whatever  sum  shall 
aijpear  to  be  due  to  him  upon  the  taking  of  such  account,  together  with 
the  costs  of  this  proceeding,  by  a  short  day  to  be  fixed  by  the  court: 
that  in  default  of  such  payment  the  said  premises  above  described  may 
be  sold,  as  the  court  may  direct,  to  satisfy  said  debt  and  costs;  and  that 
in  case  of  such  sale  and  a  failure  to  redeem  therefrom  pursuant  to  the 
statute,  the  defendants,  and  all  persons  claiming  through  and  under 
them,  after  the  commencement  of  this  suit,  may  be  forever  barred  and 
foreclosed  of  all  right  or  equity  of  redemption  of  said  described  prop- 
erty, and  that  your  orator  have  such  other  and  further  relief  in  the 
premises  as  equity  may  require,  and  to  the  court  shall  seem  meet. 
(Add  prayer  for  process  and  exhibit.) 


Solicitor  for  Complainant. 

The  decree. — Where  a  veuclor's  lien  is  decreed  it  sliould 
pruvidi"  for  the  payment  of  tlie  amount  of  tlio  pnrchasc 
money  I'eniaining  (hie  from  jho  purchaser  to  tlie  vendor; 
that  the  same  shall  be  a  lien  ni)on  the  premises;  and  iliat 
tlic  ilct'cndant  rodceni  the  same  by  tho  payment  of  the 
sum  rcuiainiun'  due  wifbiu  a  certain  tiui(>,  or  iu  default 
lliereiil',  lli;it   all  aud  siui^ular  the  |.rciuises  be  sold,  etc.'"' 

j\o.  IKH.    Decree  allowing  vendor's  lien  and  for  a  sale  nf  the  prriiiiscs. 
(Caplion  and  title  of  cause  as  in  No.  ISO,  ante.) 
Tills  cause  having  come  on  to  be  heard  upon  the  liill  of  coiiuilaint 

""(Uirrc/ll  V.    \  (iiih'cunsrllaer,   llarr.  Ch.  225. 
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hrrein,  the  answers  thereto,  the  replication  of  the  complainant  to  siu  li 
answers,  and  the  court  having  heard  the  evidence  both  oral  and  docii- 
nionlary.  and  the  same  having  been  argued  by  counsel  for  thp 
respodive  parties,  and  the  court  being  fully  advised  in  the  premises, 
doth  find  that  the  matters  stated  in  the  said  bill  are  true,  and  that, 
etc.     iHiic  sit  forth  the  suhstaiice  of  the  facts  as  found  or  stated  in 

the  bill),  and  that  there  is  now  due  the  complainant  the  sum  of  ■ 

dollars,  for  which  sum  he  is  entitled  to  a  lien  on  the  said  ijremises, 
to  wit:  (Here  describe)  and  that  the  rights  of  the  defendant  E.  F. 
in  and  to  said  premises,  if  any,  are  subject  to  the  said  lien  of  coni- 
plainant. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  complainant 
have  a  lien  on  the  said  described  premises  for  the  amount  so  found 
to  be  due  from  the  defendant  C.  D. ;   that  the  defendant  C.  D.  pay  to 

the  complainant,  the  said  sum  of  dollars,  with  interest  from  the 

date  of  this  decree,  within  days  from  this  date;   and  in  case  the 

said  defendant  C.  D.  shall  make  default  in  the  payment  of  the  said 
sum  of  money  within  the  time  herein  limited,  that  the  master  in 
chancery  of  this  court  shall  make  sale  of  the  said  premises,  or 
such  part  or  parts  thereof  as  may  become  necessary  to  pay  the 
amount  aforesaid,  at  public  vendue,  to  the  highest  and  best  bidder 
for  cash,  after  having  first  given  public  notice,  by  publication  in  some 
newspaper  published  in  said  county,  of  the  time  and  place  of  said  sale, 
and  the  terms  thereof;  and  upon  the  mal<ing  of  such  sale  the  master 
will  issue  a  certificate  of  purchase  to  the  purchaser,  as  provided  by 
law;  and  out  of  the  proceeds  of  such  sale  the  said  master  will  pay 
first,  the  costs  of  these  proceedings,  including  his  commissions  and  the 
expenses  of  the  sale,  and  second,  pay  to  the  complainant  the  said  sum 

of  • ■  dollars,  and  the  interest  due  on  the  same;   and  the  surplus,  it 

any,  to  the  defendant  C.  D.,  and  the  said  master  will  report  his  doings 
in  the  premises  to  the  court. 
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SECTION  I. 
NATURE   OF. 

A  divoreo  is  tlic  dissolntion  of  a  marriage  oontraetod 
lictwcM'ii  a  man  and  A  woman,  by  (he  ju(l,i;ni('iit  of  a  court 
of  coinpctcnt  jiuisdiclidn,  or  hy  an  act  of  the  legislature. 
It  is  so  called  fi-oni  the  diversity  of  the  iniiuls  of  those 
who  are  mai'ried,  hecause  such  as  -.wo  divorced  go  each  a 
dilTerent  way  frcun  the  other.'  I'atil  a  decree  of  divorce 
be  actually  made,  neither  pai'ty  can  treat  the  other  as 
sole,  even  m  cases  where  tlie  marriage  is  utterly  mill  and 
void  for  some  preexisting  cause.-'     A   decree  of  divorce 

1  Redley's  Civ.  and  Keel.  L.,  ii|).  -  :'.  I'enn.  L;i\v.  .Umrnal,  ],')1,  15;!. 

11.    112;    liouv.    L.    D.    -13!). 
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must  also  be  iiuulo  duriii.q;  tlie  lifetime  of  both  parties. 
After  the  decease  of  eitlier  tlie  luiirriaiic  will  be  (leeiiie(b 
legal  ill  all  respects.^ 

Divorees  are  of  two  kinds:  First,  a  vinculo  iiiulii- 
monii — a  total  se\-eiiiiice  nf  the  iiuirrian'e  tie;  and,  srr- 
ond,  a  nit'iisd  ct  tlioru — "from  hed  and  hoard," — whieh 
merely  separates  the  parties. 

The  divorce  a  vinculo  imitiiiiKniii  was  never  granted 
by  the  ecclesiastical  law,  except  for  the  most  grave  rea- 
sons. Those,  according  to  Lord  Coke,  are  causa  procoii- 
tractus,  causa  mctus,  causa  ivipotenticr  seu  fiiyiditatis, 
rausa  affinitatis,  et  causa  consanguinitatis — on  account 
of  precontract,  fear,  impotence  or  frigidity,  affinity  or 
consanguinity.''  In  England,  such  a  divorce  bastardizes 
the  issue,  and,  generally  speaking,  is  allowed  only  on  the 
ground  of  some  pre-existing  causes,^  but  sometimes  by 
an  act  of  parliament  for  a  supervenient  cause. "^  When 
the  marriage  was  dissolved  for  canonical  causes  of  im- 
pedimeid,  existing  jn-evious  to  its  taking  place,  it  was  de- 
clared void  ab  initio. 

In  some  of  the  States  of  the  Union  divorces  a  vinmlo 
are  granted  by  the  stat(»  legishitures  for  such  causes  as 
may  be  sufficient  to  induce  the  members  to  vote  in  favor 
of  granting  them ;  and  they  are  granted  by  the  courts  to 
which  such  jurisdiction  is  given,  for  certain  causes  par- 
ticularly provided  for  by  law.  In  some  states  the  legisla- 
ture never  grants  a  divorce  until  after  the  courts  have 
decreed  one.  This  is  still  the  ease  in  Mississippi.  In 
Wisconsin  tlie  constitution  jirohibits  the  legislature  from 
granting  divorces. 

In  Illinois  the  only  divoi'ce  authorized  is  a  vinculo  nint- 
rimonii,  and  it  is  granted  as  well  for  causes  arising  after 
as  for  those  existing  before  marriage.'' 


'Reeves     Dom.     Rel.     204;      1  a\    Black.   Com.    440;    Bouv.   L. 

Black.  Com.  440;   Bouv.  L.  D.  iZW,  D.   440. 

440.  ■  Clark  v.  Lotl.  11  lU.  lOy;  Kent 

*  Co.   Litt.   23.J,   a.  V.  MvCann,   52   111.  App.  ;{0y. 

'Reeves    Dom.    Rel.    204-205. 
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SECTION  II. 
CAUSES  FOR  DIVORCE. 

The  statutes  of  the  different  states  vary  as  to  the 
oanses  for  divorce.  In  Illinois  the  statute  provides  that 
(Sec.  1) 

"In  every  case  in  which  a  marriage  has  been  or  hereafter  may  be 
contracted  and  solemnized  between  any  two  persons,  and  it  shall  be  ad- 
judged, in  the  manner  hereinafter  provided,  that  either  party,  at  the 
time  of  such  marriage,  was  and  continues  to  be  naturally  impotent; 
or  that  he  or  she  had  a  wife  or  husband  living  at  the  time  of  such 
marriage;  or  that  either  party  has  committed  adultery  subsequently 
to  the  marriage;  or  has  willfully  deserted  or  absented  himself  or 
herself  from  the  husband  or  wife,  without  any  reasonable  cause,  for 
the  space  of  two  years;  or  has  been  guilty  of  habitual  drunkenness 
for  the  space  of  two  years;  or  has  attempted  the  life  of  the  other  by 
poison  or  other  means  showing  malice;  or  has  been  guilty  of  extreme 
and  repeated  cruelty;  or  has  been  convicted  of  felony  or  other  in- 
famous crime,  it  shall  be  lawful  for  the  injured  party  to  obtain  a 
divorce  and  dissolution  of  such  marriage  contract."  » 

Courts  are  powerless  to  grant  divorces  except  for 
causes  specified  by  statute.** 


SECTION  III. 
JURISDICTION   OF,  AND   WHERE   COMMENCED. 

The  statute  of  Illinois  further  provides  that  (Sec.  4) 

"The  circuit  courts  of  the  respective  counties  and  the  Superior  Court 
of  Cook  County  shall  have  jurisdiction  in  all  cases  of  divorce  and 
alimony  allowed  by  this  act."  lo 

Where  commenced. — The  statute  further  reiiuires  that 
(Sec.  5.) 

"The  proceedings  shall  be  had  in  the  county  where  the  complainant 
resides,  but  process  may  be  directed  to  any  county  in  the  state."  n 

The  language  is  imperative  and  excludes  tiie  right  to 
commence  proceedings  in  any  other  county  than  the  one 
in  which  the  residence  of  tlie  comj^lainant  is  fixed.^- 

8  Rev.  Stat.   (1913)    909;    2  .1.  &  A.  An.  Stat.  22SG. 

A.  An.  Stat.  2277.  is  Woy    v.    Way,    Ct     111.     40G; 

0  Fizette  v.  Fizette,  146  111.  328.  Spongier  v.  Spangler,  19  III.  App. 

1"  Rev.    Stat.    (1913)    910;    2    J.  28;    Sommers  v.  Sommcrs,  16  111. 

&   A.   An.   Stat.   2285.  Aiu).  77. 

"Rev.  Stat.   (1913)   910;   2  J.  & 
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A  wilV,  aftor  llio  coimnission  liy  licr  liusband  of  an 
(ilVciiso  or  iujiiry  wliicli  oiitilles  lior  to  a  divorce,  is  iiiidei" 
no  furtliiM-  k\n-al  obligation  to  make  his  rosidence  or  domi- 
lili'  Mors,  bnt  is  for  all  the  purposes  of  seeking  redress 
under  the  statute  in  relation  to  divorce,  at  liberty  to  ac- 
i|uire  or  establish  for  herself  a  residence  or  domicile  sep- 
arate from  his,  and  if  such  residence  has  in  it  the  proper 
element  of  ]iernianon('y,  and  is  acquired  in  good  faith,  it 
is  snOicient  to  authorize  a  decree  of  divorce,  although  the 
residence  and  domicile  of  the  husband  may  be  in  another 
and  a  foreign  jurisdiction.*^ 

Where  a  defendant  in  a  bill  for  divorce  in  a  pending- 
cause,  raises  the  question  of  the  jurisdiction  of  the  court 
to  proceed  to  a  decree,  and  the  evidence  shows  that  the 
alleged  jurisdictional  facts  are  untrue,  or  not  sustained, 
the  court  should  dismiss  the  bill,  however  the  question  is 
made  or  at  what  stage  of  the  proceedings.  Where  the 
evidence  shows  that  the  complainant  was  not  a  resident  of 
the  county  where  the  proceedings  were  instituted,  a 
motion  of  the  defendant  after  answer,  to  dismiss  the  bill 
for  want  of  jurisdiction,  will  be  sustained.** 

Complainant  must  be  a  resident  of  the  State,  etc. — The 
statute  jirovides  that  (Sec.  12) 

"No  person  shall  be  entitled  to  a  divorce,  in  pursuance  of  the  pro- 
visions of  this  act,  who  has  not  resided  in  the  State  one  whole  year 
next  before  filing  his  or  her  bill  or  petition,  unless  the  offense  or  in- 
jury complained  of  was  committed  within  this  State,  or  whilst  one  or 
both  of  the  parties  resided  in  this  State."  is 

The  question  of  the  residence  of  the  complainant  is 
jurisdictional'^'  and  a  decree  will  be  reversed  which  fails 
to  find  that  complainant  was  a  resident  of  the  county.*" 

Prosecuting  as  a  poor  person. — The  statute  provides 
that  (Sec.  14.) 

"Dreftv    V.    Derby.    14    Bradw.  A.   An.    Stat.   2289;    see  People  v. 

64.'.;    Craven   v.    Craven,    27    Wis.  Heattie,   137   111.   553. 
418;   Kennedy  v.  Kennedy,  87  111.  ^'-^  Garrett    v.    Garrett,    252    111. 

250.  318. 

i*  Sommers     v.      Sommers.      Ifi  '<'>  Becklenberg    v.    Becklenberg, 

Bradw.   77;    Parker  v.  Parker.  61  232  III.  120;  Jeffries  v.  Alexander, 

111.  369.  266  111.  49. 

15  Rev.  Stat.   (1913)   910;   2  .1.  & 
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"Any  woman  suing  for  a  divorce  wlio  shall  make  it  appear  satisfac- 
tory to  the  court  that  she  is  poor,  and  unable  to  pay  the  expenses 
of  such  suit,  shall  be  allowed  by  the  court  to  prosecute  her  complaint 
without  costs;  and  in  such  cases  no  fees  shall  be  charged  by  the  officers 
of  the  court."  i" 

Effect  of  divorce — Legitimacy  of  children,  etc. — The 
statute  further  provides  that  (Sec.  3.) 

"No  divorce  shall  in  any  wise  affect  the  legitimacy  of  the  children 
of  such  marriage,  except  in  cases  where  the  marriage  shall  be  de- 
clared void  on  the  grounds  of  a  prior  marriage."  i8 

The  effect  of  a  decree  of  divorce  of  a  linsband  from 
his  wife,  for  fault  or  mi.sconduct,  is  the  forfeiture  of  her 
right  of  dower  and  any  estate  of  homestead  she  may  have 
in  his  lands. ^^ 

Tlie  misconduct  of  the  wife  will  bar  any  claim  against 
the  hus])aiid's  estate  under  an  ante-nuptial  contract.-" 

The  interest  which  the  husband  acquires  by  marriage 
in  the  land  which  the  wife  acquires  l)y  descent,  becomes 
divested  and  destroyed  by  a  decree  obtained  by  the  wife 
for  the  misconduct  of  the  husband.^^ 

Insanity  not  a  cause  for  divorce. — The  courts  can  not 
grant  divorces  exce]it  for  such  causes  as  are  named  in 
section  1  of  the  statute  on  Divorce.-- 

Insanity  before  marriage,  unknown  to  the  husband, 
does  not  furnish  a  ground  for  divorce ;  nor  does  complete 
insanity  after  marriage. ^-^ 

Where  the  mental  faculties  of  either  of  I  he  parties 
were  so  impaired  that  he  or  she  was  unable  to  understand 
tlie  nature  and  effect  of  the  act  of  marriage,  tlie  marriage 
is  void,  <ih  initio,  and  may  be  anmiUed  by  a  court  of 
(■(luity.-' 

W'liih'   the   coiiservalor   of  an   insane   piM'son   can   not 

17  Rev.  Stat,   (lyi:!)   911;   2  .1.  &  Foss  v.  Foss,  WO  111.  57fi;  MvPikc 

A.  An.  Stat.  2290.  v.  JfrPikr.  10  Bradw.  332. 

>«Rev.  Stat.   (1913)   910;   2  .T.  &  y^  Hamaker  v.  Hnmakcr.  IS   111. 

A.    Am.    Slid.    22S.T;    see    Vlark    \.  137;     Thomiis    \.    Thomas.    51     111, 

l.<ilt.    II    III.    10.-,.  I(!2. 

I'-'  Kendlciiiiiii  v.  HoiOJcnmn.  IIS  ■■Uh.;    Lloyd    v.    Lloyd.    Gfi    111. 

111.  257.  87;   Bradford  v.  Ahcnd.  89  III.  7S. 

■'".lordan  \.  I'Inrk.  »\    HI.    Hi.").  =<  1     Hish.     Mar.     &     Div.     6O0; 

■iiEmmctt  v.   Hayes,  89   111.   11;  I'yott    v.    I'yott,    191    111.    280. 
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maintain  a  bill  for  divoroe  for  his  ward,*^'  he  may  main- 
taiu  a  bill  to  liavo  a  marriage  doclarod  null  on  the  ground 
of  niontal  incapacity  on  the  part  of  his  ward  to  assent 
ithereto.-® 

SECTION  IV. 
NATURAL  IMPOTENCY  AT  TIME  OF  MARRIAGE. 

"We  have  s(H'n  that  under  the  first  section  of  the  Divorce 
Act,  if  either  party  at  the  time  of  marriage  was,  and  con- 
tinue to  be,  naturally  impotent,  it  is  a  good  ground  for  a 
divorce  in  Illinois. 

It  has  always  btjcn  deemed  requisite  to  the  entire  valid- 
ity of  every  marriage,  not  only  llmt  the  parties  should  be 
of  different  sex,  but  they  shall  be  essentially  complete  in 
tlieir  several  organizations  and  capabilities.  As  the  first 
cause  and  reason  of  matrimony  ought  to  be  the  design  of 
having  offspring,  so  the  second  ought  to  be  the  avoiding 
of  fornication.  And  the  law  recognizes  these  two  as  the 
principal  ends  of  matrimony,  namely,  "a  lawful  indul- 
gence of  the  passions  to  prevent  licentiousness,  and  the 
procreation  of  children  according  to  the  evident  design 
of  Divine  Providence."^'' 

Eveiy  marriage  contract  implies  a  capacity  in  the  par- 
ties of  consummation."* 

When  one  knowingly  marries  another  who  is  past  the 
age  of  procreation,  he  can  not  complain  on  the  ground  of 
unfruitfulness.^" 

If  the  party  married  be  within  that  age,  and  have  the 
power  of  co]iulation,  there  is,  ordinarily,  no  means  of 
certainly  determining  that  at  the  time  of  the  marriage 
an  incurable  sterility  existed.  Indeed,  medical  writers 
have  stated  without  qualification  that  there  is  no  such 
means,''"  which  is  probably  true,  wherever  there  is  no  dis- 
coverable malformation.    In  all  the  reported  eases,  there- 

25  lago  V.   lago.  168   111.   ."539.  ter  on  Mar.  &  Div.  123. 

20  Pyott  V.  Pyott.  191  111.  280.  29  Brown    v.     Brown,    1     Haag. 

2'Ayl.    Parer.    360:     1    Robert,  523;   3  Eng.  Eccl.  R.  229. 

279;, 3  Phill.  325;   1   Eng.  Eccl.  R.  3o  Guy's   Forensic   Med.    (Amer. 

408-9.  Ed.)    51. 

-■«Chitty's  Med.  .lur.  378;  Poyn- 
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fore,  the  principal  inquiry  has  been  as  to  tlie  ability  to 
copulate,  and  when,  from  any  cause  which  is  irremediable, 
there  is  an  inability,  the  object  of  the  marriage  is  fms- 
trated.31 

When  a  person,  knowing  his  own  defect,  induces  an 
other  who  is  ignorant  of  it,  to  marry  him,  he  commits 
a  gross  fraud  and  a  grievous  injury,^*  and  when  he  him- 
self is  ignorant  of  it,  there  is  equally  a  violation  of  the 
contract,  and  an  equal  injury,  thouah  there  is  no  inten- 
tional wrong.  In  the  former  case  the  maniage  would  be 
clearly  voidable  on  the  single  ground  of  fraud,  if  the  prin- 
ciples which  govern  ordinary  contracts  wore  to  be  applied 
to  it;  and,  in  the  latter  case,  it  would  seem  to  be  equally 
so  on  the  ground  of  mistake,  and  the  violation  of  the  im- 
plied warranty.^^ 

But  owing  to  the  peculiar  nature  of  the  contract  of 
marriage,  this  infirmity,  though  sometimes  treated  as  a 
l^ure  fraud,^*  is,  according  to  better  opinions,  regarded  in 
a  somewhat  different  aspect.^^ 

This  matrimonial  impediment  is  termed  imijotence,  or 
impotency.  It  may  be  difficult  to  give  to  it  a  perfectly 
accurate  and  unexceptional  definition.^" 

It  has  been  defined  to  be  "the  incapacity  for  copula- 
tion, or  the  impossibility  of  accomplishing  the  act  of  pro- 
creation."^'^ 

Frazer  in  his  work  on  Domestic  Relations,  defines  it  as 
the  "incapacity  of  either  spouse  for  the  act  of  copula- 
tion, or,  as  some  think,  the  want  of  power  to  procreate 
children.  "^^ 

Bishop  defines  it  as  "such  incurable  incapacity  that 
the  party  can  neither  copulate  nor  procreate. "^° 


81  Bishop  on  Mar.  &  Div.  §  22fi.  227. 

32  Briggs    v.    Morgan,    3    Phill.  ^«  Orifflth     v.     Griffith,     55     III. 

325;    1  Eng.  Eccl.  R.  408-10.  App.  474. 

:<3  Bish.  on   Mar.   &  Div.,   §§  99,  a?  Shelford  on  Mar.  &  Div.  202. 

100,  117,  227.  38  Frazer  on   Dom.   Rel.   53. 

31  Be»(oH  V.  Boi/on,  1  Day,  111;  39  Bish.    on    Mar.    &    Div..    Sec 

GuildfonI    V.    (Itiihlford,    9    Conn.  288;   spo  Oriffitli  v.  Origth.  ,'55  111. 

321.  App.  474;   S.  C,  1(;2  III.  SGS;   Jor- 

85  Bisli.    on    Mar.    &    Div.,    Sec.  den  v.  Jorden,  93   111.  App.  633. 
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Impotence,  to  be  a  ground  for  divorce,  must  exist  at 
the  time  of  marricige,^"  and  it  must  be  incurable.'" 

It  is  not  a  gronnd  for  a  divorce  if  the  im{)otency  is 
caused  by  accident  or  disease,  unless  it  is  incurable  or 
the  party  refuses  to  submit  to  a  curc.''- 

Where  the  defect  is  the  result  of  self-abuse  and  tlic 
liusband  fails  to  exercise  a  moral  restraint  over  himself, 
and  test  the  curability  of  his  disorder  by  proper  self-con- 
f  lol,  the  wife  has  a  right  to  a  divorce  on  the  ground  of  Ids 
impotence.''* 

It  is  not  reqiiired  that  the  condition  sliould  have  ex- 
isted al'ways,  as  from  canses  existing  from  l)irth,  in  the 
nature  of  natural  infirmities.^* 

Where  a  wife  seeks  a  divorce  on  the  ground  of  impo- 
tency  of  her  husband,  the  burden  of  proof  is  on  her  to 
establish  not  only  the  impotency  as  charged,  but  also  that 
it  is  incurable/^ 

And  when  a  divorce  is  denied,  on  the  proof  of  the  hns- 
1  land's  admission  of  impotency,  in  the  absence  of  any- 
thing to  the  contrary  appearing,  it  will  be  presumed  the 
court  was  not  satisfied  of  the  sincerity  of  such  admission. 
And  where  the  wife,  seeking  the  divorce  on  the  ground 
of  the  impotency  of  her  husband,  admits  that  she  lived 
with  him  for  ten  years,  during  all  which  time  he  was  im- 
potent, her  living  with  him  and  making  no  complaints  is 
a  circumstance  that  may  be  considered  as  tending  to  show 
her  story  is  a  fabrication.''® 

Cohabitation  for  several  years,  will  be  regarded  as  a 
•waiver  of  the  alleged  impotency.*^    And  a  sentence  of  di- 

<»  Bish.    on    Mar.    &    Div.    235;  **  IMd. 

liascomhc  v.  Bascomb.e,   5  Fostor,  ^^  Newell  v.  Newell,  fl  Paige  rii. 

267;     Griffith    v.    Griffith.    162    III.  R.    25;    Devanhaph   v.   Devanbagh. 

368;    Kinhaid  v.  Kinkaid.  256   111.  5    Paige    Ch.    R.    554;     Weldr    v. 

548.  Welde,  2  Lee,  580;  Bishop  on  Mar. 

«•  Ferris  v.  Ferris,  S  Conn.  1G6:  &  Div.  235;   Lorenz  v.  Lorenz.  !):; 

Griffith    V.    Grifflili,    162    111.    368;  111.  376;    Kinkaid  v.  Einkaid.  256 

Kinkaid   v.    Kinkaid,    256   111.   54S.  III.  548. 

'^Griffith  \.  Griffith.  55  III.  .\iip.  ^e  Lorenz  v.   Lorenz.  93   111.  376. 

474.  >' Peipho  v.  Peipho.  SS  111.  438; 

«3  Griffith  V.  Griffith,  162  111.  ZGS.  lurdcn  v.  Jordan,  93  111.  App.  633. 
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vorce  on  the  ground  of  impotency  declares  the  marriage 
void  frora  the  beginning.^* 

No.  ISO.     Bill  for  divorce  on  the  ground  of  impotency. 

To  the  Honorable  Judges  of  the  Cirrniit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  your 
orators,  that  on,  etc.,  your  orator  intermarried  with  one  C.  D.,  now  C.  B., 
at  etc.;  and  that  your  orator  is  now,  and  has  been  a  resident  of  this 
State  for  over  one  whole  year  next  before  the  filing  of  this  bill. 

2.  Your  orator  further  represents,  that  immediately  after  the  said 
marriage  toolt  place  your  orator  discovered  that  the  said  C.  B.,  at  the 
time  of  her  intermarriage  with  your  orator  as  aforesaid,  was,  and  has 
continued  to  be  naturally  impotent,  and  physically  incapable  of  entering 
into  the  marriage  state;  that,  etc.,  (Here  state  the  particular  charac- 
ter of  the  impotency ;)  so  that  the  said  marriage  could  not  be  consum- 
mated by  the  sexual  intercourse  of  the  parties. 

3.  And  your  orator  further  represents,  that  he  is  informed  and  be- 
lieves, and  so  charges  the  fact  to  be,  that  the  said  impotency  and  phys- 
ical incapacity  of  the  said  C.  B.  still  exists  and  is  incurable. 

4.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the  prem- 
ises, except  in  a  court  of  equity;  your  orator  prays  that  the  said  C.  B., 
who  is  made  a  party  defendant  to  this  bill,  may  be  required  to  mal;e 
full  and  direct  answer  to  the  same:  that  the  said  marriage  between 
your  orator  and  the  said  C.  B.  may  be  dissolved  and  declared  null  and 
void  by  the  decree  of  this  court,  according  to  the  statute  in  such  case 
made  and  provided;  and  that  your  orator  may  have  such  other  and 
further  relief  in  the  premises  as  equity  may  require  and  to  the  ctiurt 
shall  seem  meet. 

5.  May  it  please  the  court  to  grant   tlie  writ  of  suniiiions  in  chancery, 

directed  to  the  sheriff  of  the  said  county  of ,  connnanding  him  that 

he  summon  the  defendant  C.   B.  to  apiiear  before   the  said   court,  on 

the  first  day  of  the  next term  thereof,  to  be  held  at  the  court  house 

in ,  in  the  county  of aforesaid,  then  and  there  to  answer  this 

bill,  etc. 


SECTION  V. 

ON  ACCOUNT  OF  HAVIXG  A  WIFK  OK  Ill'SBANn  IJVINO  AT  THR 
TIMK  OF  A   IMMiUTACK. 

'I'hc  statute  aiitlidrizcs  ;i  dissoliitiDii  of  u  marriagu 
where  either  party  h;i(l  ;i  wife  or  linsliaiid  living  at  the 
lime  of  such  mnrriagc  A  second  iiiiiiTiago.  wliilo  tlic 
lii'sl  remains  undissolved  l>y  dciitli  or  divorce,  is,  by  the 

mPeipho  v.  Peipho,  88  111.  ■i:!S. 
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oomiiiou  law,  mill  and  void/"  l>nt  to  render  the  second 
nuirriage  null,  the  first  must  be  valid.""  Where  a  man, 
at  tlio  timo  of  maiTiage,  has  a  wifo  living  and  undivorocd, 
a  siilis('(|n('nt  divorce  ol)tain('d  by  his  first  wife  will  not 
icgalizo  Iiis  second  marriage.'"''  A  husband  is  not  entitled 
(i)  a  decree  of  nullity  of  marriage  on  the  ground  that  tlie 
rornier  lnisl)and  of  his  wife  ol)tained  a  divorce  bj'  her 
fraudulent  collusion. ■'■-  Where  a  marriage  is  declared 
void  on  tiie  gi'ounds  of  a  prior  marriage,  tin;  children  of 
tlie  subse([uent  marriage  are  inegitimate."''' 

Where  both  parties  to  a  proposed  marriage  knew  that 
ihe  intended  husband  had  not  been  divorced  from  bis 
former  wife  for  the  ])eriod  he  is  prohibited  by  statute 
from  marrying  again,  the  marriage  is  void,  and  as  the 
state  is  interested  the  marriage  will  be  annulled  even 
tliough  the  ])arties  are  in  pari  d'dicto;  but  their  property 
rights  will  be  left  as  the  parties  have  made  them.^* 

.Yo.  100.     Bill  for  a  divorce  on  the  pround  of  a  former  marriage,  etc., 
praying  to  he  allou-ed   to  reainne  maiden  name. 

To  the  Honorable  Jiulges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  , 

In  Chancery  sitting: 

1.  Your  oratrix,  A.  B,,  of,  etc.,  respectfully  represents  unto  your  honors 
that  her  maiden  name  was  A.  M.,  and  she  was  the  daughter  of  L.  11.. 
late  of,  etc..  now  deceased;  that  on,  etc.,  your  oratrix  intermarried 
with  one  C.  B..  the  defendant  hereinafter  named,  at.  etc.;  and  that  your 
oratrix  is  now.  and  has  been  a  resident  of  this  State  for  more  than 
— ' —  years  last  past;  that  your  oratrix  lived  and  cohabited  with  the 
said  C.  B..  as  his  wife,  from  the  time  of  their  marriage  until,  etc.,  when 
she  left  him,  and  has  ever  since  refused  to  live  and  cohabit  with  him. 

2.  Your  oratrix  further  represents,  that  the  said  C.  B.,  at  the  time  of 
such  marriage  with  your  oratrix,  had  a  wife,  who  was  then,  and  is  still 
living,  to  wit:  one  E.  B.,  of,  etc.;  that  the  said  C.  B.  and  E.  B.  were 
lawfully  married,  etc.,  on,  etc.,  and  for  a  considerable  time  thereafter 

I-' dailies    V.    Relf.    12    How.    U.  Rep.    ITI!. 

S.  472;    Bishop  on  Mar.  &   Div.   §  '■'  Schmisscur    v.     Beatrie,     147 

Un.S:   .loliiisoH  v.  Johnson.    Ill    111.  111.  210. 

fill;    Harris   v.   Harris.   S   Bradw.  -'^  Kinnier  v.   Kinnier,  53   Barb. 

57;     Schmisseur    v.    Beatrie.    147  X.    V.  454. 

111.    210;    Gordon    v.    Gordon.    141  "  Clark  v.  Lott.  11  111.  105;   see 

111.  160;    Szlauzis  v.   Szhiuzis.  2o'j  S  3  of  the  Divorce  Act. 

III.  S14.  ■■"  Szlauzis   v.    Szlauzis,    255    111 

■••"2    Add    471;    2    Eng.    Eccl.    R.  314. 
381;    2    Jur.    174;    11    Queens    B. 
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lived  and  cohabited  as  husband  and  wife;  which  said  marriage  was  at 
the  time  of  tlie  marriage  of  your  oratrlx  and  the  said  C.  B.,  still  suli- 
slsting;  by  reason  whereof  the  said  marriage  of  your  oratrlx  and  the 
said  C.  B.  was,  and  is,  wholly  null  and  void. 

3.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises  except  in  a  court  of  cciuity;  your  oratrix  prays  that  the  said 
C.  B.,  who  Is  made  party  defendant  to  this  bill,  may  be  required  to 
make  full  and  direct  answer  to  the  same;  that  the  said  marriage 
between  your  oratrix  and  the  defendant  may  be  decreed  by  the  court 
to  be  null  and  void,  according  to  the  statute  in  such  case  made  and 
provided;  that  your  oratrix  may  be  allowed  to  resume  her  maiden 
name  of  A.  M.  as  before  marriage;  and  that  your  oratrix  may  have 
such  other  and  further  relief  in  the  premises  as  ecpiity  may  recjuire, 
and  to  the  court  may  seem  meet. 

4.  May  it  please  the  court,  etc.     {Pray  process  as  in  No.  21,  ante.) 
See  Section  XVIII,  post. 


SECTION  VI. 
ADULTERY. 

The  statute,  as  we  have  already  seen,  provides  that  a 
divorce  may  be  granted  where  either  party  has  commit- 
ted adultery  subsequent  to  the  marriage.  A  similar  pro- 
vision is  in  the  statute  of  almost  every  State  of  the  Union. 

A  suit  for  a  divorce,  on  the  ground  of  adultery,  will  be 
l)arred  by  ]noof  of  a  like  offense  by  the  complaining 
party,  tliough  committed  even  during  the  pendency  of  the 
suit.^^ 

Adnlicry,  to  be  the  foundation  for  a  divorce,  must  be 
\  (limit ary.  If  a  wife  be  compelled  by  force,  or  ravish- 
ment, or  has  carnal  knowledge  of  a  man  not  her  husband, 
Ihrough  error  or  mistake,  she  believing  liim  to  be  her  hus- 
band, ^^  or  while  she  is  insane,"^  or  by  her  husband's  pro- 

^■■' Davis   V.    Davis,   19    111.    334;  Mar.  and  Div.  §  204,  41S;   Gordon 

Cliristianhcrry   v.    Christianherry,  v.  Oordon.  Ml   111.   160. 

;i   niackf.   203;    Matlox  v.  Mattox,  ^t  Broad  street  v.  Bi'oadstrcct,  7 

2  Ham.  233;  Lcssriicr  v.  Lrsscucr,  Mass.  474;   Matchin  v.  Malcliin,  C 

:!1    Barb.    N.    Y.    330;     Clapp    v.  Barr.  332;   Nichols  v.  Nichols,  31 

Clapp,    07     Mass.    531;     Ribcl.     v.  Vt.    328;    see    Wrri;/    v.    Wrny.    19 

Ifihet.  39  Ala.  348;  Gordon  v.  Oor-  Ala.   522;    Wraii  v.    Wrnii.  33   Ala. 

'Jon,  141   in.  100;   1,pni\infi  v.  Lcn-  1S7. 

niug.  176   111.    ISO.  f'"  Pierre  v.  Pierre,  3  I'ick.  299; 

■■'11  Ayl.    Parer.    22fi;     Krazer    on  Myers    v.    .Myers,    41    Barb.    N.    Y. 

Dom.    Rol.    SI,    057;     Bishop    on  114. 
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curement,-''*  or  iiiariy  another  man  tlii'ou,ii,h  a  bolioi'  that 
her  former  liusbaud  is  dead,  and  during  the  continuance 
of  such  belief  lives  in  matrimonial  intercourse  witli 
him,-''"*"  a  divorce  will  not  be  granted.'''' 

Circumstantial  evidence  of,  sufficient. — Adultery  being 
peculiarly  a  crime  of  darkness  and  secrecy,  may,  and  oi'di- 
narily  must,  be  established  by  circumstantial  evidence;"" 
and  a  prepondei-ance  of  the  evidence  only,  and  not  a  clear 
pr('i)onderance  is  necessary  to  establish  the  charge,"' 
but  the  circumstances  must  fairly  lead  to  an  inference  of 
guilt.o- 

To  prove  adultery  by  circumstantial  evidence,  two 
points  are  to  be  ascertained  and  estal)lished — the  oppor- 
tunity for  the  crime,  and  the  will  to  commit  it.  Where 
both  of  these  are  established,  the  court  will  infer  guilt."-' 

It  is  not  sufTicient,  to  convict  parties  who  may  be  sup- 
posed to  be  willing  to  commit  adultery,  to  prove  that  they 
were  in  a  i:)osition  where  it  was  possible  to  commit  it. 
It  must  be  shown  that  they  were  together  under  suspi- 
cious circumstances,  which  can  not  be  easily  accounted 
for  unless  they  had  that  design,  or  which  could  not  be 
well  explained  without  it.** 

The  part'ueps  cr'uninis  is  a  competent  witness  for  the 
complainant ;  but  a  court  will  seldom  grant  a  divorce  on 
such  testimony  unless  corroborated."'^ 

Frame  of  bill  charging  adultery. — A  divorce  can  not  be 
decreed  \\\)o\\  a  bill  charging  adultery  generally,  without 

'■'i^Yaneau   v.   Valleau,   6   Paige  e2  jud. 

Ch.  207;    Bishop  on   Mar.   &  Div.  "s  Angela  v.  Angela,  81  111.  251; 

{  418.  Blake  v.  Blake,  70  111.  618;   Hen- 

M  Gordon  v.  Gordan,  141  111.  160.  derson  v.  Henderson,  88  111.  248; 

ou  Daily    v.    Daily.    64    111.    329;  Cooke    v.     Caoke,     152     111.     28G; 

Dunham  v.  Dunham.  162  111.  589;  Heyman  v.  Heyman.  210  111   524; 

Stiles  V.  Stiles.  167  111.  576;  Hey-  Zimmerman    v.    Zimmerman.    242 

man    v.    Heyman.    210    111.    524;  111.  552. 

Zimmerman    v.    Zimmerman,    242  «*  Mayer    v.     Mayer.     6     C.     E. 

111.  552.  Greene    (N.    J.),    246;    Thomas   v. 

01  Lenning   v.   Lenning,   176   111.  Thomas,   51    III.    162;    Thayer    v. 

80;    Stiles  v.   Stiles,  167   111.   576;  Thayer,   101   Mass.    Ill;    Blake  v. 

Chestnut  v.  Chestnut,  88  111.  548;  Blake.  70  111.  618. 

Pittman   v.   Pittman,  72   111.   App.  6.-.  Moulton   v.   Monll07i,   1    Shep. 

BOO;    Bast   v.   Bast,   82   111.    584.  (Maine)    110;    Banta  v.   Banta.   ?, 
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stating  either  time,  place  or  circumstances,  though  the 
persons  with  whom  it  is  committed  are  unknown.*®  And 
it  is  held,  that  if  the  hill  alleges  adultery  with  a  particu- 
lar person,  it  will  not  be  sustained  by  proof  of  adultery 
with  any  other  person.'" 

Although  a  bill  does  not  charge  adultery  with  a  certain 
person,  evidence  is  admissible  to  show  such  facts  is  com- 
petent on  other  issues. '^'^ 

The  name  of  the  jierson  witli  whom  the  adultery  was 
committed  should  be  given.*®  A  charge  of  adultery  with 
a  certain  ivoman  is  too  indefinite,'"  if  known;  and  if  not 
known,  it  must  be  alleged  that  it  is  unknown.  The  time 
and  place  of  committing  the  act  should  also  be  stated  with 
reasonable  certainty. ''^ 

A  charge  of  extreme  and  rejieated  cruelty  and  a  charg(> 
of  adultery  may  be  joined  in  the  same  bill,  and  the  court 
will  decree  a  divorce  according  to  the  evidence  pro- 
duced.''- 

ISIo.  1!)1.     Bill  by  Inisband  for  a  dii^orcc.  charging  adultery. 

To  the  Honorable  .ludges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  your  honors, 
that  on,  etc.,  your  orator  was  lawfully  joined  in  marriage  with  C.  B., 
the  defendant  hereinafter  named;  and  that  your  orator  is  now  a  resi- 
dent of  said  county,  and  is  now,  and  has  been  a  resident  of  this  State 

for  more  than years  last  past;  that  your  orator  lived  and  cohabited 

with  the  said  C.  B.  as  her  husband  from  tlie  time  of  their  inter- 
marriage until,  etc.,  and  in  all  respects  demeaned  himself  as  a  kind 
and  indulgent  husband;  that  on,  etc.;  becoming  acquainted  with  the 
facts  hereinafter  set  forth,  he  left  the  said  C.  B.  and  has  refused  to 
live  and  cohabit  with  her  since  that  time. 

2.  Your  orator  further  represents,  that  on,  etc.,  etc.,  and  at  various 
other  times  and  places,  since  the  said  marriage,  the  said  C.  B.,  in 
utter  disregard  and  in  violation  of  her  marriage  duly  and  obligations, 


Edw.  Ch.  205;  see  Jenlcins  v.  Jen-  Richards    v.    Richards,     lb.     302; 

kins,    86    111.    340;     Whitlock    v.  Morri'U  v.  MorrcU,  1   Barb.  318. 

Whitlock,   268   111.   218.  ">  .l/nHs^eW  v.  jl/awi.1.-!M,  Wright 

08  Kane  v.  Kane,  3  Edw.  Ch.  389.  Ch.  284. 

(iT  Washburn  v.  ^\'ashbnrn,  5  N.  '' Morrell    v.    MorrrU.    1    Barb. 

H.   19.5.  (N.   Y.)    318. 

"»  Carter  v.  Carter,  152   III.  434.  ?-  Young  v.   Young,  4   .Mass.  430. 

oo  Bird  v.  Bird,  Wright  Ch.  98; 
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ponimitted  adultery  and  had  carniil  knowlpdgo  with  one  10.  F. :  and 
that  the  said  C.  B.  has  at  divers  other  times  and  places  to  your  orator 
known  since  the  said  marriage,  committed  adultery  with  divers  other 
persons  to  your  orator  unknown.  {II err  srt  forth  any  other  act  ac- 
cording to  circumstances.) 

.".  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises  except  in  a  court  of  enuity:  your  orator  prays  that  the 
said  C.  B.,  who  is  made  party  defendant  to  this  bill,  may  ho  required 
to  make  full  and  direct  answer  to  tlie  same;  that  the  said  marriage  be- 
tween your  orator  and  the  defendant  may  be  dissolved  and  declared 
null  and  void,  by  the  decree  of  this  court,  according  to  the  statute 
in  such  case  made  and  provided;  and  that  your  orator  may  have  such 
other  and  further  relief  in  the  premises  as  equity  may  require  and  to 
your  honors  shall  seem  meet 

4. — .May  it  please  your  honors  to  grant  the  writ  of  summons  in  chan- 
cery, directed  to  the  sheriff  of  the  said  county  of  ,  commanding  him 

that  he  summon  the  defendant  C.  B.  to  appear  before  the  said  court,  on 

the  first  day  of  the  next  term   thereof,  to  be  held  at  the  court 

house  in  ,  in  the  county  of  aforesaid,  then  and  there  to  an- 
swer this  bill,  etc. 

.Yo.  1!)^.     BiU  for  divorce  by  xc-ife  charging  adultery  and  praying  for 
alimony  and  the  custody  of  children. 

To  the  Honorable  .Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  oratrix,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  she  is  an  actual  resident  of  said  county,  and  is  now,  and  has  been 
for  over  one  whole  year  last  past  a  resident  of  the  State  of  Illinois; 
that  on,  etc.,  at,  etc.,  she  was  lawfully  married  to  one  C.  B.,  the  de- 
fendant hereinafter  named,  and  continued  to  live  and  cohabit  with 
him  as  his  wife,  until,  etc.,  when  she  learned,  and  became  convinced, 
of  his  infidelity  to  his  marriage  vows  and  obligations  as  hereinafter 
charged,  and  thereupon  left  him,  and  has  refused  to  live  and  cohabit 
with  him  as  his  wife  ever  since. 

1.  Your  oratrix  further  represents,  that  she  has  ever  since  said  mar- 
riage demeaned  herself  to  the  said  C.  B.  as  a  faithful,  chaste,  and 
affectionate  wife;  and  as  the  issue  of  such  marriage  your  oratrix  has 
l)orne  to  the  said  C.  B.  two  children,  viz.,  F.  B.,  and  G.  B..  now  aged 
three  and  five  years  resi)ectively,  who  are  both  living,  and  have  re- 
mained under  the  care  and  control  of  your  oratrix. 

3.  Your  oratrix  further  represents,  that  the  said  C.  B.,  wholly  regard- 
less of  his  marriage  duty,  obligations,  and  plighted  faith,  has  for  a  con- 
siderable time  past,  and  sul)sequ(?ntly  to  the  said  marriage,  to  wit, 
from,  etc.,  given  himself  up  to  adulterous  and  licentious  practices;  and 
that  on,  etc.,  at  etc.,  he,  the  said  C.  B.,  committed  adultery  and  had 
carnal  connection  with  one  G.  H.;  and  has  at  divers  other  places  and 
times,  since  said  marriage,  to  your  oratrix  unknown,  committed  adul- 
tery with  the  said  G.  H.,  and   with   divers  other   lewd   women,   whose 
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names  are  also  to  your  oratrix  unknown.  (Here  set  Jovtli  any  otiier 
act  of  adultery,  giving  names,  time,  place  and  ciixumstances  as  nea/ 
as  possible.) 

4.  Your  oratrix  further  represents,  that  the  said  C.  B.  Is  a  man  of  low, 
vicious,  and  vulgar  habits,  and  is  addicted  to  the  use  of  obscene  and 
profane  language  toward  your  oratrix  and  their  said  children,  in  the 
presence  and  hearing  of  the  said  children;  and  is  a  person  wholly  unfit 
to  be  intrusted  with  the  care,  custody,  and  education  of  children. 

.5.  Your  oratrix  further  represents  that  the  said  C.  B.  is  the  owner  in 
fee  simple  of  the  following  described  real  property,  to  wit:  {Here  de- 
scribe his  real  estate,)   of  great   value,   to  wit,   of  the  value  of  ■ 

dollars:  and  is  the  owner  of  a  large  amount  of  personal  property  con- 
sisting of,  etc.  (Here  describe  it  and  set  forth  his  pecuniary  eircitm- 
statjces  and  calling  fully.)  That  your  oratrix  is  poor,  without  means 
to  support  herself  and  children,  and  to  prosecute  this  suit:  and  that 
the  said  C.  B.  is  abundantly  able  to  suiiply  all  the  necessities  and 
wants  of  your  oratrix  and  the  said  children,  but  wholly  neglects  and 
refuses  so  to  do;  and  your  oratrix  is  now  compelled  to  accept  as- 
sistance from  her  relatives  and  friends  to  live  and  subsist  from  day 
to  day;  and  that  the  said  children  and  your  oratrix  are  but  poorly 
supplied  with  clothing  and  other  comforts  of  life  suitable  to  her  and 
their  condition  in  life. 

6.  Your  oratrix  further  represents,  that  the  said  C.  B.  threatens,  and 
your  oratrix  fears  that  he  will  carry  his  threat  into  execution,  to  sell 
off  all  his  real  and  personal  property,  to  prevent  your  oratrix  from 
obtaining  alimony  therefrom  for  the  support  of  herself  and  her  said 
children;  and  that  the  said  C.  B.  ought  to  lie  restrained  by  the  injunc- 
tion of  this  honorable  court  from  selling,  assigning,  incumbering  or 
otherwise  disposing  of  the  said  property  until  the  hearing  of  this 
cause,  and  suitable  provisions  are  made  for  tlie  supiiort  of  your  oratrix 
and  the  said  children. 

7.  Forasmuch,  therefore,  as  your  oratrix  Is  without  remedy  in  the 
l)remises,  except  in  a  court  of  equity;  your  oratrix  prays  that  the  said 
C.  B.,  who  is  made  party  defendant  to  this  bill,  may  be  required  to 
make  full  and  direct  answer  to  the  same:  that  your  oratrix  may  be 
divorced  and  forever  freed  from  the  bonds  of  nuitrimony  now  existing 
between  her  and  the  said  C.  B. ;  tliat  the  care,  custody  and  education 
of  the  said  children  may  be  awarded  to  your  oratrix;  that  your  honor 
will  decree  to  your  oratrix  such  portions  of  the  property  of  the  said 
C.  B.,  or  such  sums  of  money  to  be  paid  by  the  said  C.  B.  to  her, 
as  your  honors  may  deem  necessary  and  proper  for  the  maintenance 
of  your  oratrix  and  the  said  children;  and  that  the  said  C.  B.  may 
be  required  to  pay  to  your  oratrix  a  sufficient  sum  of  money  to  enable 
her  to  employ  counsel  and  to  prosecute  this  suit,  and  for  the  sup|)ort 
of  herself  and  the  children  during  the  pendency  thereof;  and  that  the 
said  C.  B.  may  be  restrained  liy  the  injunction  of  this  court  from 
selling,  assigning,  incumlirring,  or  otherwise  disposing  of  the  said 
pr()|)erty    iinlil    I  In-    lurllicr    order    ol'    this    honorable   court;    and    that 
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your  oratrix  nmy  liave  such  other  ami  further  relief  in  the  iH-emises 
as  equity  may  require,  and  to  the  court  sliall  seem  meet. 

S.     May  it  please  the  courl  to  srant  tlie  writ  of  summons  in  chaiuery. 

directed   to    the   sheriff  of   the   said   county   of  ,   commanding   him 

tliat  he  summon  the  defendant  to  appear  hefore  the  said  court  on  I  lie 

first  day  of  the  next term  thereof,  to  he  held  at  the  court  house  in 

,  In  the  county  of  aforesiud.  then  and   there  to  answer  this 

bill,  etc. 

9.  And  may  it  please  the  court  to  grant  unto  your  oratrix  the  people's 
writ  of  injunction,  to  he  directed  to  the  said  C.  H.,  restraining  him,  etc., 
from,  etc.,  ([[err  art  forth  the  matter  soiipht  to  he  enjoined,  as  in  the 
aboic  prayer)  until  the  further  order  of  this  court. 

{Add  affidavit,  Xo.  131,  ante.) 


SECTION  VII. 
WILLFUL  DESERTION. 

The  l.=;t  section  of  tlio  statuto,  as  we  have  seen,  pro- 
vides tliat  if  either  party  "has  wilfully  deserted  or  ab- 
sented himself  or  herself  from  the  husband  or  wife  with 
out  any  reasonable  cause,  for  the  s\mce  of  two  years," 
a  divorce  may  be  granted  to  the  party  deserted  for  that 
cause. 

Before  a  divorce  can  he  obtained  in  Illinois  on  the 
ground  of  desertion,  such  desertion  must  continue  for  the 
full  space  of  two  years  without  reasonable  cause.''* 

And  a  desertion  for  the  period  of  two  years  by  the  hus- 
band, residing-  in  this  State,  although  commenced  in  a 
foreign  jurisdiction,  will  enable  a  wife  to  obtain  a  di- 
vorce, though  she  may  not  have  resided  in  this  State  for 
one  year  prior  to  the  filing  of  the  bill.'* 

Desertion,  to  be  a  cause  for  divorce,  must  be  willful, 
or  without  reasonal)le  cause;"'''  and  continue  for  tlie  full 
jieriod  of  two  years. ''^  if  a  bill  is  prematurely  iiled,  the 
defect  cannot  be  cured  by  filing  a  supplemental  bill  after 
the  two  years  have  elapsed.    A  hearing  can  only  be  had 

'3  Thomas    v.     Thomas.     51  111.  '■■  Chattrrtun   v.   Clidttei  ton.   2:U 

1C2;  see  Reavis  v.  Reavis.  1  Scam.  111.  449. 

242;     Phelan    v.    Phelan,    135  111.  '»  Tlioma.s    v.     Thonun      51     111. 

445;     Sehocn    v.     f^rhoen.    4R  111.  162;   Albee  v.  Albee,   141  111.   550; 

App.   382.  Stevens   v.    Stevens,   210   111.   362: 

■«  .ishbaiifjii  V.  Ashhnii'il).  17  Lindsay  v.  [Andsay,  226  111.  300. 
III.  4';6. 
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on  the  grounds  which  existed  when  the  suit  was  com- 
menced, and  subsequent  grounds  can  not  be  incorporated 
into  the  case  after  the  conunencement  of  the  proceed 
ings.'^' 

Cohabitation  as  man  and  wife  within  two  years  will 
l)revent  divorce  on  ground  of  desertion.'**  The  date  of 
desertion  must  be  ]>roved  as  alleged.'*" 

Two  periods  of  desertion  can  not  be  adck^d  together  to 
make  up  the  time  specified  in  the  statute."" 

Separation  and  intention  to  aliaiukm  must  coiicui-  in 
order  to  constitute  the  ground  for  dixorce.  But  they 
need  not  be  identical  in  their  commencement.  If  one 
should  leave  the  other  on  business,  and  afterward  deter- 
mine not  to  return,  the  desertion  would  commence  from 
the  time  the  intention  was  formed.'"" 

The  term  "willful  desertion,"  as  used  in  the  statute, 
signifies  an  intentional  desertion.  It  does  not  imply  mal- 
ice toward  the  other  party.**i  Eefusal  of  sexual  inter- 
course is  not  desertion  uniler  the  statutes- 
Evidence  of  a  failure  to  provide  for  complainant  is 
competent  as  tending  to  show  desertion.*^ 

One  who  has  deserted  his  wife  without  cause,  can  not 
))rove  desertion  on  her  part  by  merely  showing  a  reciuest 
to  her  to  come  to  a  particular  place  and  reside  with  him 
there,  but  he  must  show  that  he  in  good  faith  offered  her 
a  home.*** 

Reasonable  cause  for  desertion  must  be  such  as  would 
entitle  the  defendant  to  a  divorce.**^ 

The  fact  that  a  husbaiul  has  continued  to  support  his 
wife  is  not  justification  for  desertion.'*" 


■n  Emhree  v.  Enibrec,  53  111.  394.  449;   ICenncdy  v.  Kennedy,  S7  III. 

-«Phc}an     V.     Pfirlan.     ISf)     111.  250. 
445.  SI  lirnkcH    v.    Benkcrt,    32    Cal. 

■!»  a  Tiimmer  y.  Trim wvr,  215  \U.  4(i7;    Alhrc  v.  Albee,  141   111.   55(1. 
721.  s=  Fritz  V.  Fritz,  138  111.  436. 

7n  Gaillard  v.   Gaillard,  23   Miss.  "^  Ifupp    v.    Rvpp,    59    III.    App. 

152;    Haltcnhof   v.    Haltenhof.    41  ."ilifl. 
III.  App.  135.  x"  Paul    r.    Paul.    75     111.    App. 

-'•  Pinkard  v.  Pinkard.  14  Texas,  ?,S^:Phila)i  v.  Phelan,  135  III.  445. 
35(;;     Reed    V.    Rec.d,    Wn«lit    C\\.  i*'' Fritz  y.   Fritz.   138   111.   436. 

224;  Phelan  v.  Phrlan.  12  Florida.  i''^  Elztis  v.  Flzas,   171   111.  632. 
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The  refusal  of  tlic  wifo  to  live  with  her  mother-iii-law 
does  not  coustitute  desertion.*" 

'No.  19S.     Bill  for  divorce  for  willful  desertion. 

To  the  Honorable  .ludKcs  of  the  Circuit  Court  of  tlie  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 

that  he  is  an  actual  resident  of  the  said  county  of  ,  an(J  is  now, 

and  has  been  for years  last  past,  a  resident  of  the  State  of  Illi- 
nois; that  on,  etc.,  at,  etc.,  he  was  lawfully  married  to  one  C.  D.,  now 
(".  13.,  the  defendant  hereinafter  named,  and  from  the  time  of  the  said 
marriage  until,  etc.,  he  lived  and  cohabited  with  the  said  C.  B.  as  her 
husband;  and  always  conducted  himself  toward  his  said  wife  as  a  true, 
kind  and  indulgent  husband,  and  provided  her  with  all  the  necessaries 
and  comforts  of  life,  according  to  the  best  of  his  means  and  their  situa- 
tion in  life. 

2.  Your  orator  further  represents,  that  the  said  C.  B.,  wholly  regard- 
less of  her  marriage  covenants  and  duty,  afterward,  on,  etc.,  willfully  de- 
serted and  absented  herself  from  your  orator,  without  any  reasonable 
cause,  for  the  space  of  two  years  and  upward;  and  has  persisted  in 
such  desertion,  and  yet  continues  to  absent  herself  from  your  orator. 

3.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  your  orator  prays  that  the  said 
C.  B.,  who  is  made  a  party  defendant  to  this  hill,  may  be  rciuired 
to  make  full  and  direct  answer  to  the  same;  that  the  said  mar- 
riage between  your  orator  and  the  said  C.  B.  may  be  dissolved  and 
declared  null  and  void  by  the  decree  of  this  court,  according  to  the 
statute  in  such  case  made  and  provided;  and  that  your  orator  may 
have  such  other  and  further  relief  in  the  premises  as  equity  may 
require,  and  to  the  court  may  seem  meet. 

4.  May  it  please  the  court,  etc.     (Pray  -process  as  in  No.  21,  ante.) 


SECTION  VIII. 

IlabitTial  drunkenness,  for  the  space  of  two  years,  is  a 
ground  for  divorce  under  the  statute  of  Illinois. 

What  amounts  to  habitual  drunkenness  is  generally  a 
question  of  law;  and,  therefore,  on  the  hearing  of  the 
cause,  it  is  not  sufficient  that  the  witness  testify  in  gen- 
eral terms  that  the  defendant  is  an  habitual  drunkard, 
but  the  witness  should  give  the  particular  facts  and  cir- 
cumstances, s6  that  the  court  may  judge  of  their  suffi- 
ciency.** 

'T  Albee  v.  Alhee.  141  III.  550.  BatcheUler    v.    Batclielder,    14    N. 

'"Bishop  on  Mar.  &  Div.,  |  532;       H.   380. 
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In  this  State,  where  the  defendant  appears  and  denies 
the  charges  in  the  bill,  the  trial  is  liy  jnry.  In  such  case, 
the  witness  should  state  facts  and  circnmstances,  and  the 
jury  will  decide  from  these  whether  the  defendant  is  an 
halntnal  drunkard  or  not.  It  would  be  improper  to  allow 
a  witness  to  give  his  opinion  on  the  subject. 

A  divorce  can  not  be  obtained  for  habitual  drunkeuness, 
if  the  complainant  was  aware  of  this  before  marriage.**" 
The  immoderate  and  habitual  use  of  morphine  does  not 
constitute  habitual  drunkenness  within  the  meaning  of 
the  statute.^" 

The  bill  need  not  be  filed  immediately  upon  the  expira- 
tion of  the  two  years.'-*^ 

Habitual  drunkenness  defined. — If  the  defendant,  for  a 
period  of  two  years  to  the  commencement  of  the  suit,  was 
frequently  and  customarily  or  habitually  given  to  the 
excessive  use  of  intoxicating  liquors,  and  had  during  said 
two  years  or  more,  lost  the  power  or  the  will,  by  frecjuent 
indulgence,  to  control  his  appetite  for  it,  then  tlie  defend- 
ant was  guilty  of  habitual  drunkenness.*'- 

Bouvier  defines  an  habitual  drunkard  to  be  "a  person 
given  to  inebriety,  or  the  excessive  use  of  intoxicating 
drink,  who  has  lost  the  nower  or  will,  by  frequent  indul- 
gence, to  control  his  ap]  etite  for  it."  In  Slate  v.  Pralt. 
34  Vt.  323,  it  was  said:  "An  habitual  drunkard  is  one 
who  is  in  the  habit  of  getting  drunk,  or  is  commonlx-  or 
universally  drunk;"  and  it  was  there  further  said,  "tlie 
common  term  or  phrase  uses  liquor  to  excess,  when  ap- 
plied to  a  person,  is  ordinarily  understood  to  mean  tlic 
sanae  as  saying  that  he  gets  intoxicated  or  dx'unk. "  In 
Commnnn-eaUh  v.  Wltitney,  5  Gray,  S5,  it  Avas  said  that 
he  is  an  habilual  drunkard  "wJiose  habit  is  to  get  drunk; 
whose  inebriety  has  become  lia))itual."  In  Ludtcivk  v. 
Coiumonicealfli,  18  Penn.  St.  174,  tliis  language  was  used: 
"Occasional  acts  of  drunkenness  do  not  make  one  an  ha- 
bitual drunkard.  Nor  is  it  necessary  he  should  lie  contin- 
ually in  an  intoxicated  state.    A  man  may  be  an  liabitnal 

ooPoritt  V.  Poritt,  16  Mich.  110.  Hio. 

""Yonngs    v.    Youngs,    130    lU.  ■'- ffirhards  v.   Richards.    10   111. 

230.  A|i|).    46.t;    Murphy    v.   Pcoplr,    nO 

Oi  Carlin   v.   Carliti,   6.'.    111.    A|iii,  111.   59. 
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•  Iruiikanl  ami  yet  bo  sober  I'ur  days  ami  weeks  together. 
The  only  rule  is,  has  lie  a  fixed  lialiit  of  druiikomiess." 
In  Maoaluu/  v.  Mar/ahaij,  o5  Mieli.  210,  tlie  court  held  tlie 
defendant  was  an  lia1)itual  drunkard  williin  the  meaning' 
of  the  divorce  law;  and  as  the  basis  of  that  conclusion, 
it  said:  "He  has  a  haliit  of  indulging  in  intoxicating 
liquor  so  firmly  fixed  that  he  becomes  intoxicated  as  often 
as  the  temptation  is  presented  by  his  being  in  the  vicinity 
where  liiiuor  is  sold.  ITe  either  makes  no  vigorous  effort 
to  resist  and  overcome  the  habit,  or  his  will  has  become 
so  enfeebled  liy  indulgence  that  resistance  is  impossible." 
In  Murplui  v.  People,  90  111.  59,  it  was  held  that  a  person 
who  is  in  the  habit  of  getting  intoxicated,  is  one  who  has 
the  involuntary  tendency  to  become  intoxicated,  which  is 
acquired  by  frequent  repetitiou.^^ 

The  facts  that  the  wife  occasionally  drank  intoxicating 
liquor  at  her  husband's  request  to  keep  him  from  getting 
angry  with  her,  and  that  for  a  time  she  drank  beer  on  her 
l)hysician's  advice,  do  not  make  a  case  of  habitual  drunk- 
enness, such  as  constitutes  a  defense  to  a  charge  of  habit- 
ual drunkenness  on  the  part  of  the  husband,  which  is 
clearly  established.^* 

Evidence  of  sobriety  after  the  period  on  which  the 
charge  is  predicated  is  not  competent,"^ "  but  evidence  of 
drunkenness  since  the  filing  of  the  bill  is  competent  as 
tending  to  show  the  continuing  habit."^ 

yo.  IS'i.    Bill  for  divorce,  charging  habitual  drunkenness,  and  praying 
for  custody  of  children,  alimony,  injunction,  etc. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.     Your  oratrix,  A.  B.,  of,  etc..  respectfully  represents  unto  the  court 

that  she  is  an  actual  resident  of  the  said  county  of  ,  and  is  now, 

and  has  been  a  resident  of  the  State  of  Illinois  for  over  one  year  last 
past;  that  on,  etc.,  at  etc.,  she  was  lawfully  married  to  one  C.  B.,  and 
from  that  time  until,  etc.,  lived  and  cohabited  with  him  as  his  wife, 
and  during  all  that  time  faithfully  performed  all  her  duties  and  obliga- 
tions as  a  wife,  bearing  with  her  husbands  faults  and  -errors,  and  striv- 
ing to  make  their  home  and  family  comfortable  and  happy. 

»3Schram    v.    O'Connor.    98    111.  318. 

S39;    see    Marous    v.    Marous,    86  ""  Smith  v.  Smith,  149  111.  App. 

111.  App.  597.  596. 

"Oanett    v.    Garrett,    252    111. 
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2.  Your  oratrix  further  represents,  that  the  said  C.  D.,  wholly  regard- 
less of  his  obligations  as  a  husband,  a  few  years  after  the  said  mar- 
riage, commenced  the  excessive  use  of  intoxicating  liquors,  and  for 
more  than  two  years  last  past  has  been  guilty  of  habitual  drunken- 
ness; that  he  has  constantly  been  on  sprees,  and  remained  in  an  intoxi- 
cated condition  almost  continually,  and  has  been  been  wholly  unfit  to 
attend  to  his  usual  occupation  and  business  during  that  period;  that 
while  he  Is  thus  intoxicated,  he  is  very  quarrelsome  and  ill-treats  his 
family,  using  abusive  language  and  opprobrious  epithets,  rendering 
your  oratrix'  condition  intolerable,  and  her  life  burdensome;  in  conse- 
quence of  w'hich  she  was  compelled  to  withdraw  with  her  children 
from  their  home. 

3.  Your  oratrix  further  represents,  that  as  the  issue  of  such  marriage 

she  has  had  by  the  said  C.  B.  three  children,  viz.,  E.  B.,  now  aged 

years;   F.  B.,  now  aged  years;   and  G.  B.,  now  aged  years; 

and  that  in  consequence  of  his  drunken  habits  and  abusive  language 
the  said  C.  B.  is  a  person  wholly  unfit  to  have  the  care,  custody  and 
education  of  said  children. 

4.  Your  oratrix  further  represents  that  the  said  C.  B.  is  the  owner  in 
fee  of  the  following  described  real  property,  tO'  wit:  {Here  describe 
the  real  estate,)  of  great  value,  to  wit,  of  the  value  of  about  dol- 
lars; and  is  the  owner  of  the  following  described  personal  property 
and  effects,  to  wit:  (Here  describe;)  that  your  oratrix  is  with- 
out means  of  subsistence,  except  as  she  is  able  to  earn  the  same 
by  her  own  labor;  that  the  said  C.  B.  is  able  to  support  your  oratrix 
and  their  said  children  it  he  was  disposed  to  do  so. 

5.  Your  oratrix  further  represents,  that  the  said  C.  B.  has  declared  his 
intention,  and  threatens  to  sell  and  dispose  of  all  his  property  as  afore- 
said, and  to  leave  your  oratrix  and  the  said  children  without  any 
means  of  support;  and  your  oratrix  has  good  reason  to  fear,  and  does 
fear,  that  he  will  carry  his  said  threats  and  intentions  into  execution 
unless  he  is   restrained   by   the  injunction   of  tliis   honorable  court. 

6.  Forasmuch,  therefore,  as  your  oratrix  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  your  oratrix  prays  that  the  said 
C.  B.,  who  is  made  party  defendant  to  this  bill,  may  be  required  to 
make  full  and  direct  answer  to  the  same;  that  your  oratrix  may  be 
divorced  and  forever  freed  from  the  bonds  of  matrimony  now  existing 
between  her  and  the  said  C.  B. ;  that  the  care,  custody  and  education 
of  the  said  children  may  be  awarded  to  your  oratrix;  that  the  court 
will  decree  to  your  oratrix  such  portions  of  the  property  of  the  said 
C.  B.,  or  such  sums  of  money  to  be  paid  by  the  said  C.  B.  to  her,  as 
the  court  may  deem  necessary  and  proper  for  the  maintenance  of 
your  oratrix  and  the  said  children;  that  the  said  C.  B.  may  be 
required  to  pay  to  your  oratrix  a  sufficient  sum  of  money  to  enable 
her  to  employ  counsel,  and  to  prosecute  this  suit,  and  for  her  support. 
and  that  of  said  children,  during  the  pendency  thereof;  that  the 
said  C.  B.  may  be  restrained  by  the  order  and  injunction  of  this  hon- 
orable court,  from  selling,  assigning,  inciiiuliering  or  otherwise  dis- 
posing of  the  said  property,  until  the  further  order  of  this  liouorabie 


Bills  kor  Divorce.  457 

rourt;  and.  that  your  matrix  may  have  such  otlier  and  further  relief 
ill  the  premises  as  equity  may  reci\iire  and  to  the  court  shall  seem 
meet. 

7.     May  it  lilcase  the  court,  etc.     (Frayiiici  proirss  and  for  injunction, 
i  and  adding  affidavit,  as  in  No.  Ito,  ante.) 

SECTION  IX. 
ATTEMPTING  THE  LIFE  OF  THE  OTHER. 

The  statute  of  Illinois  in  relation  to  divorce  provides 
for  a  divorce  where  a  husl)and  or  wife  has  atteni]>ted  the 
life  of  the  other,  by  poison  or  other  means,  showing  mal- 
ice. 

"So.  lO'i.     Bill  for  divorce,  for  attempting  the  life  of  the  complainant. 

To  the  Honorable  .ludges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator.  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 

that  he  is  an  actual  resident  of  the  said  county  of ,  and  is,  and  has 

been  a  resident  of  the  State  of  Illinois  for  years  last  past;   that 

on,  etc.,  at  etc.,  he  was  lawfully  marrie-l  to  one  C.  D.,  now  C.  B.,  the 
defendant  hereinafter  named;  and  from  the  date  of  the  said  marriage 
until,  etc.,  he  lived  and  cohabited  with  the  said  C.  B.  as  her  husband; 
and  always  conducted  himself  toward  her  as  a  true,  kind  and  in- 
dulgent husband. 

2.  Your  orator  further  represents,  that  the  said  C.  B.,  wholly  regard- 
less of  her  marriage  covenants  and  duties,  on,  etc.,  at,  etc.,  did  willfully 
and  maliciously  attempt  the  life  of  your  orator  by  means  of  a  certain 
poison,  to  wit.  two  drachms  of  arsenic,  with  the  intent,  in  so  doing, 
willfully  and  maliciously  to  take  the  life  of  your  orator. 

3.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the  prem- 
ises except  in  a  court  of  eciuity;  your  orator  prays  that  the  said  C.  B., 
who  is  made  party  defendant  to  this  bill,  may  be  required  to  make 
full  and  direct  answer  to  the  same;  and  that  the  said  marriage  be- 
tween your  orator  and  the  said  C.  B.  may  be  dissolved  and  declared 
null  and  void,  by  the  decree  of  this  court,  according  to  the  statute  in 
such  case  made  and  provided;  and  that  your  orator  may  have  such 
other  and  further  relief  in  the  premises  as  equity  may  require  and  to 
the   court   may   seem    meet. 

4.  May  it  please  the  court,  etc.     (Pray  process  as  in  No.  21,  ante.) 


SECTION  X. 
EXTREME  AND   REPEATED  CRUELTY. 

If  a  husband  or  wife  has  been  guilty  of  extreme  and 


458  Bills  foe  Divorce. 

repeated  cruelty  toward  the  other,  a  divorce  may  be  ob- 
tained under  the  statute  for  that  cause. 

What  amounts  to  extreme  and  repeated  cruelty  de- 
pends largely  upon  the  facts  and  circumstances  of  each  . 
particular  case.^*^ 

What  is  meant  by  cruelty,  as  used  in  our  statute,  has 
been  the  subject  of  consideration  by  the  Supreme  court  in 
many  cases,  and  has  been  construed  to  mean  physical  acts 
of  violence;  bodily  harm,  such  as  endangers  life  or  limb; 
such  acts  as  raise  a  reasonable  apprehension  of  bodily 
harm  and  show  a  state  of  personal  danger  incompatible 
with  the  marriage  state.  Bad  temper,  petulance  of  man- 
ner, rude  language,  want  of  civil  attentions  or  angry  or 
abusive  words  are  not  sufficiont  grounds  for  divorce  for 
extreme  and  repeated  cruelty."" 

Under  the  statute  the  court  is  not  l)ound  to  take  the 
testimony  of  a  party  as  true.  The  statute  requires  that 
the  ground  for  divorce  be  fully  proven  l}y  reliable  wit- 
nesses, and  while  this  does  not  authorize  the  court  to  ca- 
priciously and  arbitrarily  disregard  evidence  or  refuse 
to  act,  when  the  proof  is  reasonably  clear,  still  it  vests 
the  court  with  a  considerable  degree  of  discretion  in  re- 
gard to  the  proofs."® 

If  the  charges  are  denied  there  must  bo  some  evidence 
in  addition  to  that  of  the  complaining  part}'.**" 

Evidence  of  abusive  and  obscene  language  of  a  hus- 
band to  his  wife,  in  the  presence  of  the  family  and  others, 
can  not  be  taken  to  supply  the  lack  of  proof  of  the  mate- 
rial charges  in  the  bill  as  to  extreme  and  repeated  cru- 
elty.* Sufficient  proof  must  be  required  to  establish  the 
charge.^ 

"oWnrd    v.    Ward,    inn    III.    11;  313. 

Whitlork  v.  Wliitlock.  2G8  111.  2IS.  "^  fjornis  v.   Lorrnz.  93  111.  STfi; 

"''  Hrndrrson    v.    Henderson,    8S  Luther  v.  Luther,  87  111.  App.  2'11. 

111.    248;    Harmon   v.    Harmon,    li;  »■'  WhitJoek     v.      Whillm-k.     2fiS 

111.  85;  Emhree  v.  Embrec.  .53  111.  III.  21S. 

394;   Vignos  V.  Vignos,  1.5  111.  186;  t  f^hnrediehe   v.    Khorediche,    1  IS 

Turbitt    V.    furhiti.    21     111.    438;  111.   102. 

Maddox  V.   Maddox,   18D   111.    15.2;  ^Henderson    v.    Henderson,    88 

Fizetle    v.    Fizettc,    146    111.    328;  111.  218. 
Trenchard   v.   Trenchard,   245   111. 
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In  ;i  case  of  cxticnio  and  iH'pcatcd  cnu'Ity,  (lniiikciiiie.ss 
may  Ix-  shown  in  connection.-' 

If  tlic  Jnry  lind  the  allegations  of  extreme  and  repeated 
cruelty  to  be  sustained,  it  entitles  the  comi)lainant  to  a 
divorce.^ 

In  a  suit  by  a  wife  for  a  divorce  upon  tlie  ground  of 
extreme  and  repeated  cruelty,  where  there  was  proof  of 
actual  personal  violence  on  the  part  of  the  husband  in 
iiul>'  two  instances,  abo\it  seven  yeais  inlcM'vening,  it  was 
held  tiiat  notwithstanding  the  suit  was  not  commenced 
until  about  four  years  after  the  second  offense,  and  that 
actual  physical  violence  was  inflicted  upon  only  two  occa- 
sions, yet  these,  taken  in  connection  with  hard  and  unkind 
treatnu'iit  extending  over  a  period  of  twenty  years,  con- 
stituted such  "extreme  and  repeated  cruelty,"  as  to" jus- 
tify the  granting  of  a  divorce  as  for  statutory  cause.^ 

The  cruelty  must  consist  in  physical  violence  in  con- 
tradistinction to  mental  sutfering,  aiul  not  in  angry  or 
abusive  ('iiithets,  or  even  i)rofane  language,  and  it  must 
be  shown  to  have  becm  repeated." 

The  cruelty  must  be  grave  and  endanger  life  or  limb, 
or  at  least  subject  the  person  to  danger  of  great  bodily 
harm.' 

The  compulsory  participation  by  a  wife  in  excessive 
sexual  intercourse,  will  not  amount  to  cruelty,  unless  the 
l)ersistence  of  the  husband  is  against  her  will,  he  knowing 
that  her  bodily  health  will  suffer  therefrom.'' 

A  wife  is  not  entitled  to  a  divorce  on  the  ground  of 
violence,  if  such  ill  treatment  has  been  drawn  upon  her 

3Courscy    v.     Coursey.    60     HI.  Tignos  v.  Vignos,  l.'i  III.  186;  Hen- 

186.  derson   v.   Henderson.   88   111.  248; 

*  Thatcher   v.    Thatcher,    17    111.  Maddox   v.   Maddox.    189    111.   152; 

66:   Birkby  v.  Birkby.  15  111.  120;  Whitlock  v.  Whitluck.  268  III.  218. 

J)c  l.a  Hay  v.  I)e  La  Hay,  21  111.  '  Henderson    v.    Henderson,    88 

252;     Tiirbitt    v.    Turbitt.    21    111.  111.   248;    Maddox  v.   Maddox,   189 

4.18;   Von  Glahn  v.  Yon  Olahn,  46  111.  152. 

111.    134;    Einbree   v.    Bmbree,    53  ^Youngs  v.  Youngs.  33  111.  App. 

ni.  394.                                    '  223;  Shaw  v.  Shaw,  17  Conn.  189; 

■■•  S7ia;p    V.    Sharii,   IIC    111.    509.  Mayhcw  v.  Mayhew,  61  Coun.  232. 

<i  Embrce  v.  Embrec,  53  111.  394: 
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by  lior  own  misconduct  and  provocation,  even  though 
such  violence  should  proceed  to  blows. ^° 

But  where  a  blow  is  given  in  a  manner  to  endanger  life 
or  cause  a  serious  bodily  injury,  unless  given  in  strict 
defense  of  life  or  limb,  no  degree  of  })rovocation  can  ex- 
cuse the  act." 

Where  the  husband  is  the  complainant  he  must  make 
out  a  clear  case.  It  is  not  sufficient  to  show  slight  acts 
of  violence  on  the  part  of  the  wife  toward  him  so  long  as 
there  is  no  reason  to  suppose  that  he  will  not  be  able  to 
protect  himself  by  a  proper  exercise  of  his  marital  pow- 
ers.^^ 

It  is  not  required,  under  the  statute  of  Illinois,  that  a 
party  should  endure  "extreme  and  repeated  cruelty"  for 
two  years,  before  applying  for  a  divorce  for  that  cause. ^^ 

Where  extreme  and  repeated  cruelty  is  alleged  as  a 
cause  for  divorce,  there  should  be  a  specification  of  the 
acts  of  cruelty  complained  of,^^  otherwise  the  bill  will  be 
subject  to  demurrer.'^  But  the  evidence  is  not  necessa- 
rily limited  to  the  particular  facts  charged.  Thus,  acts 
of  personal  violence,  when  intrinsically  and  separately 
considered,  may  not  justify  a  tlivorce;  yet  when  attended 
by  habitual  binital  behavior,  so  as  to  be  a  constant  out- 
rage upon  the  s(mse  of  decency  and  pro]iriety  of  the  party 
to  be  affected  Ijy  them,  a  case  of  extreme  and  repeated 
cruelty  within  the  meaning  of  the  statute  is  established.^* 

It  is  sufficient  to  make  such  allegations  as  will  admit 
the  proof  of  cruelty,  and  of  at  least  two  distinct  acts  of 
personal  violence.    Such  distinct  acts  may  be  alleged  as 

10  Von  Olahn  v.   Von  Glahn,  46  133;    Garrett   v.    Oarrett,    252    III. 

111.    134;     Kniffht    v.    Ktiipht,    31  31S;    Aurand   v.   Aurand.    157   111. 

Iowa,   451;    Fellows  v.   Felloivs,   8  321. 

N.    H.    307;    Johnson   v.   Johnson.  i^  II  arm  an    v.    Ilarman,    IG    III. 

14   Calif.   409.  S.');  Coinscy  v.  Coursey.  60  111.  186. 

I"  Von   Glahn   v.    Von   Olahii,   46  i<  Fellows    v.    Fellotvs,    8    N.    11. 

111.  134.  160;   Hill  v.  Hill,  10  Ala.  527. 

1^  Birkhij  \.  Birkby,  15  l\l.  120;  i-' Youngs    v.    Youngs,    130    III. 

De  La  Hay  v.  De  La  Hay,  21  111.  230. 

252;  Hiichins  v.  Hitchins.  140  111.  lo  Briggs    v.    Briggs,    20    Mich. 

32G;    Fritz  v.   Fritz,  138   111.   43G;  34;   see  Bcrdell  v.  Berdell,  SO  111. 

Aurand   v.    Aurand.    157    111.   321;  604;  Farnham  v.  Farnham,  73  111. 

Vubcrstein  v.  Duhcrstein,  171  111.  497. 
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occurring  on  the  same  day.^'  One  ur[  of  I'vuolty  will  not 
snffice.'^ 

Two  or  moro  acts  of  crnelty  do  not  lu'cossarily  consti- 
tute extreme  and  rejieatod  cruelty,  as  that  fact  depends 
upon  tln>  cliaractcr  of  tlie  violence,  tlie  nuinner  of  tlic 
party  coinniittins:  it,  and  all  other  cii-cuinstances  attend- 
in.a:  and  liavini;'  a  bearing'  upon  such  acts.*" 

Where  a  wife  sues  for  divorce  on  the  ground  of  ex- 
treme and  i-e|;)eated  cruelty  and  the  husband  defends  on 
the  ground  that  the  wife  was  equally  cruel,  the  relative 
riglits  of  the  parties  which  the  marriage  lias  created,  and 
the  physical  constitutions  and  lenipfrnnients  of  parties, 
must  be  considered.-" 

"W'liere  the  evidence  shows  that  the  defendant  was 
guilty  of  gross  acts  of  violence  and  cruelty  toward  his 
wife,  acts  of  violence  on  her  ])art,  consisting  mainly  in  re- 
sisting his  ill-treatment  or  provoked  by  his  inexcusable 
conduct,  are  not  a  defense  and  do  not  bar  her  right  to  a 
divorce.-' 

Want  of  civil  attentions  and  denial  of  ordinary  com- 
forts and  acconnnodations  in  the  iioinc  are  not  sutificient 
to  constitute  cruelty  such  as  will  be  ,i;t(nind  for  divorce. -- 

.Vo.  /!!')'.     Hill  for  divorce  on  the  ground  of  e.rtremn  and  repeated  cruei- 

ty. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 
1.     Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 

that  he  is  an  actual  resident  of  the  county  of  aforesaid,  and  is, 

and  has  been,  a  resident  of  the  State  of  Illinois  for years  last 

past;  that  on.  etc..  at,  etc.,  he  was  lawfully  married  to  one  C.  D., 
now  C.  B.,  with  whom  he  resided  until,  etc..  when  he  was  compelled  to 
leave  and  cease  living  with  her  in  consequence  of  the  ill-treatment 
hereinafter  mentioned;  that  during  the  time  he  so  lived  with  the 
said  C.  B.  he  always  conducted  himself  toward  her  with  kindness,  and 
as  a  true  and  indulgent  husband,  supplying  all  her  wants  and  necessi- 

n  Campbell  v.   Campbell,  27   111.  i"  Lerming   v.   Lenning,   176   111. 

App.  309.  180. 

18  friJz   v.    Fritz.    138    111.    436;  20  Oarrett    v.    Garrett,    252    III. 

Hitchens  v.  Hitehens,  140  111.  326;  318. 

Fizette    v.    Fieette,    146    111.    328;  =1  Oarrrtt    v.    Garrett,    252     111. 

KUne  v.  Kline.   104  111.  App.  274;  318. 

Werres   v.    Werres,    102    111.    App.  ^^Maddox    v.    Maddox,    189    111. 

360.  152. 


462  Bills  i'ok  Divorce. 

ties,  according  to  the  best  of  his  means  and  ability,  and  smtable  to  his 
and  her  condition  in  life. 

2.  Your  orator  further  represents,  that  the  said  C.  B.,  not  regarding 
her  marriage  relations  and  duties,  has,  since  the  said  intermarriage, 
been  guilty  of  extreme  and  repeated  cruelty  toward  your  orator,  in  this, 
that  she  is  a  woman  of  great  austerity  of  temper,  and  very  frequently, 

during  the  past  yeais,  indulged  in  violent  sallies  of  passion,  and 

used  toward  your  orator  very  obscene  and  abusive  language,  without 
any  provocation  whatever,  and  frequently  refused  to  prepare  your 
orator's  meals,  and  perform  such  other  household  duties  as  it  was 
incumbent  upon  her  to  perform ;  and  on  numerous  occasions  during 
the  time  mentioned,  has  used  personal  violence  toward  your  orator, 
which  he  did  not  feel  disposed  to  resent,  or  even  defend  himself 
against  on  account  of  her  sex;  and  particularly  your  orator  charges, 
that  on  or  about,  etc.,  at,  etc.,  the  said  C.  B.,  without  any  provoca- 
tion whatever,  struck  your  orator  a  violent  blow  over  the  head  with  a 
club;  and  again,  on  or  about,  etc.,  the  said  C.  B.  again  attacked  your 
orator  In  their  house,  and  severely  beat  and  bruised  him  with  a  chair; 
and  that  on  or  about,  etc.  (Set  forth  each  act  of  violence  according  to 
the  facts.) 

3.  Inasmuch,  therefore,  as  your  orator  is  without  remedy  in  the  prem- 
ises, except  in  a  court  of  equity;  your  orator  prays  that  the  said  C.  B., 
who  is  made  party  defendant  to  this  bill,  may  be  required  to  make 
full  and  direct  answer  to  the  same;  and  that  the  said  marriage  be- 
tween your  orator  and  the  defendant  may  be  dissolved  and  declared 
null  and  void  by  the  decree  of  this  court,  according  to  the  statute  in 
such  case  made  and  provided;  and  that  your  orator  may  have  such 
other  and  further  relief  in  the  premises,  as  equity  may  require  and  to 
the  court  shall  seem   meet. 

4.  May  it  please  the  court,  etc.     (Pray  process  as  in  No.  SI,  ante.) 

No.  197.     Bill  for  divorce,  charging  extreme  and  repeated  ci'uelty,  and 
praying  for  an  injunction,  etc. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  In 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  oratrix,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 

that  she  is  an  actual  resident  of  the  county  of  aforesaid,  and 

has  been  for  more  than  years  last  past  a  resident  of  the  State  of 

Illinois;  that  on,  etc.,  at,  etc.,  she  was  lawfully  married  to  one  C.  B., 
the  defendant  hereinafter  named,  and  has  had  l)y  him  one  child,  viz., 

K.   B.,   now   aged  about years;   and   that  since   her  intermarriage 

with  the  said  C.  B.  she  has  always  behaved  herself  toward  him  as  a 
chaste,  dutiful  and  affectionate  wife, 

2.  Your  oratrix  further  represents,  that  the  said  C.  B.  wholly  dis- 
regarding his  marriage  vows  and  obligations  toward  your  oratrix,  has 
ever  since  said  marriage  been  guilty  of  extreme  and  repeated  cruelty  to- 
ward your  oratrix,  that  is  to  say,  that  tlie  said  C.  B.  on  divers  days 
and  times  since  said  marriage,  has  beaten,  struck,  kicked  and  choked 
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her,  ami  has  negloited  to  furnish  her  and  their  said  diild  with  proper 
and  necessary  food  and  clothing,  and  particularly  that  on,  etc.,  at  tbeir 
house,  the  said  C.  B.  struck  your  oratrix  a  violent  blow  in  her  face 
with  his  fist.  Unockiuf;  her  down,  and  otherwise  greatly  injuring  your 
oratrix:  and  that  afterward,  on,  etc.,  the  said  (".  B.  again  attacked 
your  oratrix  in  their  said  house,  kicked,  choked  and  forced  her  out  of 
said  house;  and  again  on,  etc.,  he  struck  and  kicked  your  oratrix  in 
a  violent  manner,  and  otherwise  ill-treated  her;  and  on,  etc.,  (.Insert 
each  act  of  violence  according  to  the  facts;)  and  on  each  of  said  occa- 
sions and  on  numerous  other  occasions  has  used  toward  your  oratrix 
and  her  said  child,  the  most  obscene,  profane  and  opprobrious  language, 
rendering  her  life  miserable. 

u.  Your  oratrix  further  represents,  that  since  she  left  the  said  C.  B. 
he  has  continued  to  annoy  and  abuse  her;  and  threatens  to  take  the  said 
child  from  your  oratrix  by  force,  and  to  kill  your  oratrix  if  she  re- 
fuses to  let  him  take  the  said  child  from  her,  and  your  oratrix  fears 
and  believes  that  the  said  C.  B.  will  carry  his  threats  into  execution, 
unless  restrained  by  the  injunction   of  this  honorable  court. 

4.  Your  oratrix  further  represents,  that  the  said  C.  B.  is  possessed  of 
the  household  furniture  and  property  used  by  your  oratrix  and  him  in 
keeping  house,  but  now  threatens  to  sell  and  dispose  of  the  same  to 
prevent  your  oratrix  from  obtaining  possession  thereof;  and  your 
oratrix  fears  and  believes  he  will  carry  said  threat  into  execution,  un- 
less   restrained    by    the    injunction    of    (his    honorable    court. 

u.  Forasmuch,  therefore,  as  your  oratrix  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  your  oratrix  prays  that  the  said 
C.  B..  who  is  made  party  defendant  to  this  bill,  may  be  required  to 
make  full  and  direct  answer  to  the  same;  that  your  oratrix  may  be 
divorced  and  forever  freed  from  the  bonds  of  matrimony  now  existing 
between  your  oratrix  and  the  said  C.  B. ;  that  the  care,  custody  and  edu- 
cation of  the  said  child  may  be  awarded  to  your  oratrix;  that  the 
court  will  decree  to  your  oratrix  the  household  furniture  and  prop- 
erty of  the  said  C.  B.,  and  such  sums  of  money  to  be  paid  by  the  said 
C.  B.  to  her  as  the  court  may  deem  necessary  and  proper  for  the 
maintenance  of  your  oratrix  and  the  said  child;  and  that  the  said  C.  B. 
may  be  required  to  pay  to  your  oratrix  a  sufficient  sum  of  money  to 
enable  her  to  employ  counsel  and  to  carry  on  this  suit,  and  for  the 
support  of  herself  and  said  child  during  the  pendency  thereof;  and  that 
the  said  C.  B.  may  be  restrained  by  the  order  and  injunction  of  this 
honorable  court,  from  selling,  assigning  or  otherwise  disposing  of  the 
said  household  furniture  or  property,  or  from  in  any  manner  inter- 
fering with  your  oratrix  or  the  said  ihild  until  the  further  order  of 
(his  court;  and  that  your  oratrix  may  have  such  other  and  further 
relief  in  the  premises  as  equity  may  require  and  to  the  court  shall 
seem  meet. 

6.  May  it  please  the  court,  etc.  (Prnyino  process  ami  for  an  injunc- 
lion,  and  adding  affidavit  as  in   Xo.  ll-'i,  ante.) 
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section  xi. 
conviction  op  crime,  etc. 

'Wliero  either  party  lias  been  convicted  of  felony  or 
otlier  infjimons  ciime,  the  statute  of  Illinois  authorizes 
the  injured  party  to  obtain  a  divorce  on  that  ground. 

It  is  no  ground  for  a  divorce  within  the  statute,  that  a 
party  has  committed  a  larceny,  where  no  conviction  has 
))een  had.  The  statute  declares,  that,  to  be  a  cause  of  di- 
vorce, the  party  must  be  convicted  of  felony,  or  other 
infamous  crime.  But  a  court  has  no  autliority  to  convict 
a  defendant  of  a  felony  or  infamous  crime  in  a  suit  for  a 
divorce,  and  then  make  such  conviction  a  basis  of  a  decree 
of  divorce. ^^ 

It  is  said  that  conviction  and  imprisonment  in  another 
jurisdiction  is  not  a  cause  of  divorce  in  New  Hampshire.-* 

A'o.   lO'J.     Bill  for  a  divorce,  charging  a  conviction  of  a  felony,  etc.; 
praying  to  be  alUnfed  to  resume  maiden  name. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  oratrix,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  she  is  an  actual  resident  of  the  said  county  of  — — .  and  is  now, 

and  has  been  for years,  a  resident  of  the  State  of  Illinois;   that 

your  oratrix'  maiden  name  was  A.  M.,  and  she  is  the  daughter  of  L.  M., 
of,  etc.;  that  on,  etc.,  at  etc.,  she  was  lawfully  married  to  one  C.  B., 
of.  etc.,  and  from  that  time  until,  etc.,  she  lived  and  cohabited  with 
him  as  his  wife,  and  always  conducted  herself  toward  him  as  a  true, 
faithful  and  affectionate  wife. 

2.  Your  oratrix  further  represents,  that  on,  etc.,  at,  etc.,  at  a  term  of 

the  ■ •  court  of  the  county  of  ,  In  said  state,  begun  and  held  in 

said  county,  on,  etc.,  before  the  honorable  ,  judge  thereof,  pre- 
siding, the  said  C.  B,  was  duly  convicted  of  the  crime  of  larceny,  and 
was  then  and  there,  by  the  judgment  of  that  court,  sentenced  to  con- 
finement in  the  iioniteutiary  of  said  state  for  the  terra  of  years, 

at  hard  labor,  which  said  judgment  still  remains  in  full  force  ami 
effect,  not  reversed,  annulled  or  vacated,  as  by  the  records  anil  iiroceod- 
ings  in  said  court  now  remaining,  reference  thereto  being  liiid,  will 
more  fully  appear. 

3.  Forasmuch,  therefore,  as  your  ora(rix  is  without  remedy  In  the 
premises,  except  in  a  court  of  equity;  your  oratrix  prays  that  the  said 
('.  B.,  who  is  made  party  defendant  to  this  bill,  may  be  rcriuired 
to  make  full  and  direct  answer  to  the  same;  and  that  the  said  mar- 
riage between  your  oratrix  and  the  said  C  B.  may  be  dissolved  and 
declared   null  and   void   by  the  decree  of  this  court,  according   to  the 
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statute  in  siicli  case  made  and  inovided;  and  that  your  oratrix  may  lie 
allowed  to  resume  her  maiden  name  of  A.  M.  as  before  marriage;   and 
that    your   oratrix    may    have    such    other   and    further    relief    in    the 
premises  as  equity  may  require  and  to  the  court  may  seem  meet. 
4.     May  It  please  the  court,  etc.     (Pray  process  as  in  Nu.  il,  ante.) 


SECTION  XII. 
DEFENSES  TO. 

Tlie  dpfpndant  may  ajipear,  except,  flemur,  plead  or 
answer  tlie  l)ill  of  coiiiplainant  as  in  other  cases  in  chan- 
cery. Tlie  statnte  in  regard  to  divorce  provides  that 
(Sec.  ().) 

"The  process,  practice  and  proceedings  under  this  act  shall  be  the 
same  as  in  other  cases  in  chancery,  except  as  herein  otherwise  pro- 
vided, and  except  that  the  answer  of  the  defendant  need  not  be  on 
oath." 

The  statute  does  not  require  an  answer  to  be  sworn  to, 
luit  provides  tliat  it  need  not  be,  and  is  different  from  the 
general  chancery  practice  in  that  respect.  The  statute 
having  dispensed  with  such  oath,  the  defendant  acquires 
no  advaiita.ge  by  swearing  to  his  answer  in  such  a  case. 
Such  a  sworn  answer  has  no  more  effect  than  the  bill, 
and  is  not  evideuce.^^  But  a  verified  answer  may  be  read 
as  an  affidavit  on  a  motion  for  alimony,  pendente  lite.'^^ 

If  the  complainant  is  not  a  resident  of  the  county  where 
tiie  suit  is  brought,  and  that  fact  does  not  appear  upon 
the  face  of  the  bill,  the  objection  can  only  be  raised  by  a 
plea.  If  a  defendant  i)roceeds  to  answer  the  bill,  the  ob- 
jection of  want  of  jurisdiction  is  waived.-^ 

Nothing  in  an  answer  will  be  considered  as  impertinent 
which  tends  to  show  the  conduct  of  either  party  against 
the  other.  In  addition  to  a  denial  of  the  treatment  al- 
leged in  the  bill,  the  defendant  may  allege,  in  his  answer, 
conduct  on  the  pail  of  the  complainant  calculated  to  irri- 

=s  Thomas    v.     Thomas.    51    111.  Texas,  521. 

162:    see  Harmon  v.   Harmon.   16  '!•  Cottrsry    v.    Coursr;/.    6f    III. 

III.   85;    Utslcr  v.    Utsler.   Wright  186. 

Ch.  627.  ^0  Anthony  v.  Anthony.  3  Stockt. 

-*  Martin    v.    Martin.    47    N.    H.  (N.  J.)   70. 

52;    see  Sherman  v.   Sherman,  18  ^i Parker  v.  Parker,  61  III.  369. 
30 
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tate  and  provoke  him,  and  to  excite  liis  jealousy  or  alien- 
ate bis  affections  from  lier.-'* 

Collusion. — The  statute  further  inovidcs  that  (Sec.  10.) 
"If  it  shall  appear,  to  the  satisfaction  of  the  court,  that  the  injury 
complained  of  was  obtained  by  collusion  of  the  parties,  or  done  with 
the  assent  of  the  complainant  for  the  purpose  of  obtaining  a  divorce, 
or  that  the  complainant  was  consenting  thereto,  or  that  both  parties 
had  been  guilty  of  adultery,  when  adultery  is  the  ground  of  complaint, 
then  no  divorce  shall  be  decreed."  -^ 

This  section  merely  makes  imjierative  what  was  for- 
merly a  matter  of  discretion  with  the  chancellor.-'" 

The  courts  will  never  graut  a  divorce  when  it  is  made 
to  appear  tliat  there  is  an  agreement  or  that  the  ]iarties 
have  colluded  to  obtain  a  divorce,  or  so  as  to  produce  that 
result.^' 

When  it  is  shown  that  at  the  same  time  at  which  a  de- 
cree of  divorce  is  entered,  an  agreement  was  entered  into 
between  the  parties  that  tlie  divorce  should  be  grantccl, 
fixing  the  alimony  to  be  given,  it  is  error  for  the  court  to 
refuse  a  motion  to  vacate  the  decree  and  allow  a  defense 
to  be  made.^- 

While  a  liusbniul  and  wife  may  not  enter  into  an  agree- 
ment for  divorce,  yet  tlie  amount  of  alimony  the  husband 
is  to  pay  the  wife,  the  terms  of  the  payment,  and  tlie 
length  of  time  payment  is  to  be  made,  may  be  arranged 
between  them  by  consent,  and  the  court  will  embody  their 
ag-reement  upon  that  subject  in  the  decree,  and  it  will 
thereafter  conclude  the  parties. ^^ 

While  a  divorce  suit  is  a  controversy  between  private 
parties,  yet  the  interest  of  the  public  in  the  marriag(» 
status  is  also  concerned,  and  the  court  will  regard  such 
interest  whatever  attitude  the  parties  may  take,  .■iiid  will 
not  grant  a  divorce  u])on  the  consent  or  collusion  of  the 
parties.'" 

^»  Hopper   V.    Hopper,    II    Paige  111.  .577. 

Ch.   46.                                               ■  «^Danforth  v.  DtinUvlh.   lo;.   111. 

20  Rev.    Stat.    (1913)    910;    2    J.  603. 

&  A.  An.  Stat.  2288.  m  Store?/  v.  Storri/.  J2fi  111.  CdS; 

30  Decker  V.  Decker.  193  111.  28,5.  Buck  v.   Hnck.  60   111.  211;    CulJirr 

^innnforth  v.  Danfortli.  10.")  111.  v.  C'llUcr.  66  111.  App.  4.SI. 

603;     Lawrence    v.    Lawrence,    73  si  People   v.    Cane,    241    111. 
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Condonation. — -In  proeoediugs  for  divorce,  condonation 
is  an  alisiihilr  liar  lo  a  remedy  for  the  offense  condoned, 
and  riistorcs  tlio  ul'fcndiii.n'  party  (o  the  same  condition 
he  or  slif  oconpied  Ijct'orc  tlic  offense  was  committed.'"" 

ir  the  injured  i)arty  colialiits  witli  the  other  subsequent 
to  an  adulterous  offense,  having  the  aliility  to  ))rovo  tlie 
offense,  it  will  he  a  har  to  a  proceeding  for  divorce.""' 
r>ut  the  effect  of  coliabitation,  as  condonation  of  adultery, 
is  less  hiuding  upon  the  wife  than  upon  the  husband. '"' 
.\nil  roudonation  is  always  accompanied  with  the  iinj^lied 
•  ■ouditiou  that  the  injury  shall  not  be  repeated.^^  Thus, 
I  Tuelt y  of  an  aggi'avated  character  may  revive  the  offense 
of  adultery  impliedly  condoned,  and  when  properly 
l)rous»:ht  to  the  knowledge  of  the  court,  during  the  pend- 
ency of  a  suit  for  a  divorce  for  adultery,  will  authorize 
a  decree  for  a  divorce/'*  Condonation  of  the  adultery  is 
a  conditional  forgiveness  of  the  offense,  and  a  repetition 
of  the  adultery  revives  the  offenses. ^^ 

TJie  right  of  action  for  divorce  on  the  ground  of  ex- 
treme and  repeated  cruelty,  after  having  been  condoned, 
may  l)e  revived  by  abusive  treatment  without  renewed 
))hysi('al  violence/" 


s^a  r/iW;?!  V.  Thflin.  S  111.  A|i|). 
421;  Philan  v.  Phelaii.  135  111. 
445:  HV.SS./.S-  V.  Wcssels,  28  111. 
Ap|).    253. 

3-Daiis  V.  Davis.  19  111.  334; 
Hunter  v.  Hunter,  121  lU.  App. 
3S0;  ^\'iUinmson  v.  Williamson.  1 
.Johns.  Ch.  4SS;  Johnson  v.  John- 
son. 14  Wend.  637;  S.  C,  4  Paige 
Ch.  460;  S.  C.  1  Edw.  Ch.  439; 
Phillips  V.  Phillips,  4  Blackt.  131; 
Hall  V.  Hall.  4  N.  H.  462;  Delli- 
ber  V.  Delliber,  9  Conn.  233; 
Anon..  lb.  147;  North  v.  North,  5 
Mass.  320;  Quincy  v.  Quincy,  10 
N.  H.  272. 

"'•  Johnson  v.  Johnson.  1  Edw. 
Ch.  439;  Armstrong  v.  Armstrony. 
3  George  (Miss.)  279;  Hollister 
V.  Hollister.  6  Barr.  449. 

■■-  Brown  v.  Broir/n,  265  111.  54C. 


sa  Davis  v.  Davis.  19  111.  334; 
Odom  V.  Odotn,  36  Geo.  286;  Arm- 
stronf/  V.  Armstronti.  27  Ind.  186; 
Farnliam  v.  Farnham.  73  111.  497; 
Ward  V.  Ward,  103  111.  477;  Sharp 
V.  Sharp,  116  111.  509;  Rupp  v. 
Rupp,   59   111.  App.   569. 

3»  Smith  V.  SmiVi,  4  Paige  Ch. 
.432;  Collier  v.  Collier,  1  Dev. 
352;  Sharp  v.  Sharp,  116  111.  509; 
Moorhonsr  v.  Moorhouse,  90  111. 
Api).  401;  Hunter  v.  Hunter,  121 
111.  App.  3S0. 

*"  Farnham  v.  Farnham.  73  111. 
497;  Sharp  v.  Sharp,  116  111.  509; 
Riipp  V.  Rupp,  59  111.  App.  569; 
Youncis  V.  Youngs,  130  111.  230; 
Duberstein  v.  Duberstein.  171  111. 
133;  Abbott  v.  Abbott.  9.^  111.  App. 
52. 
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Condonation  on  the  part  of  the  wife  is  not  pressed  with 
the  same  rigor  as  condonation  on  llie  part  of  tlie  1ms- 
Ijaiid/i  yet  where  the  wife  has  foriiiveii  the  husband  for 
injuries  inflicted  upon  her,  and  th(>  ]iarties  have  become 
i-econciled,  courts  are  averse  to  listen  to  tlie  old  grounds 
of  complaint. ■*- 

The  fact  that  the  defendant  returned  and  the  parties 
thereafter  lived  under  the  same  roof,  but  withtnit  resum- 
ing marital  relations,  does  not  of  itself  constitute  condo- 
nation of  the  offense  of  desertion.*^ 

The  burden  of  proving  a  condonation  is  upon  the  party 
claiming  it.''* 

Recrimination. — Where  each  party  has  cause  for  di- 
vorce against  the  other  of  the  same  statutory  character 
neither  can  be  granted  a  divorce,  and  a  defendant 
charged  with  extreme  and  repeated  cruelty  may  show  in 
defense  that  the  complainant  was  equally  cruel.*^ 

A  husband  can  not  resist  a  divorce  for  adultery  by 
setting  up  desertion  by  the  wife;'*"  nor  can  ;i  wife  set  up 
cruelty  of  tlie  husband  as  a  defense  to  a  bill  filed  against 
hci-  {'or  adultery;*"  but  where  cruelty  is  charged,  adultery 
may  be  pleaded  as  a  recriminatory  offense."^ 

Where  a  husband  and  a  wife  each  file  a  bill  for  divorce, 
the  one  for  cruelty  and  the  other  for  adultery,  and  both 
the  charges  are  sustained,  each  will  be  considered  a  bar 
to  the  other,  and  a  divorce  will  be  denieil  to  l)otli.''' 


■11  Duherstcin  v.  Diihcrstcin,  171 
111.  133. 

^-■  Daviis  V.  Davies,  55  Barb. 
130;  Bowie  v.  Bowie.  3  Md.  Ch. 
Decis.  51;  Sterling  v.  Sterling,  12 
Geo.  201;  Yotings  v.  Youngs.  130 
111.  230;  Duberstein  v.  Duberstein, 
171  in.  133. 

•••I  Kennedy  v.  Kennedy.  S7  111. 
250;  Lindsay  v.  I/)nds<ui.  22tl  111. 
:!09. 

**  Ahhoti  V.  Ahholt.  yri  111.  App. 
52. 

*'>Oarrctt    v.     Oarrctt.    252     111. 

:ns. 

■"'  Wood    V.    Wood,    5    lied,    10(i. 


C74;  Bast  v.  Bast.  82  111.  584; 
Huling  v.  Huling,  3S  111.  App.  144. 

^- Betz  V.  Betz.  2  Rob.  (N.  Y.) 
694;  Monk  v.  Monk.  7  Rob.  (N. 
Y.)  153;  Bast  v.  Bast.  82  111.  584; 
Duberstein  v.  Uuberstein.  171  111. 
133;  Stiles  v.  Stiles.  167  111.  576; 
Dicker  v.  Decker,  95  III.  App. 
6.J5;  S.  C.  193  111.  285;  '/Ammer- 
man   v.  Zimmerman,  242   III.   552. 

*^  Decker  v.  Decker.  95  111.  App. 
655;  S.  C.  193  111.  285;  '/Ammer- 
man  v.  yAmmcrman.  242,  III.  552. 

*:<  Ribet  v.  Rtbet.  39  Ala.  348; 
Lenning  v.   Lenning,  17G   111.   ISO. 
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If  the  party  sookiiig  a  divorco  on  tlio  ground  of  adnl 
tery  has  boon  guilty  of  tlio  same  offense,  either  before  or 
after  the  offense  eominitted  l)y  the  otlier,  it  is  a  conchi- 
sive  bar  to  the  suit.'"  But  ])roof  of  aihiltery  on  llie  p.-ut 
of  the  complainant  is  no  bar  to  a  divoree  grounded  on  tlie 
subsequent  adultery  of  tlie  defendant,  if  there  has  been 
an  intervening  condonation  of  the  complainant's  of- 
fense.''' 

Laches. — The  statute  of  limitations  does  not  in  terms 
ap]ily  to  proceedings  for  divorce.  In  such  cases  the  court 
will  determine  from  inherent  equitable  principles, 
whethei'  the  complainant  has  been  guilty  of  such  laches 
as  ought  to  bar  the  relief  sought. •"'- 

SECTION  xni. 
CUSTODY  OF  CHILDREN. 

Section  13  provides  that 

"The  court  may,  on  the  application  of  either  party,  make  sucli 
order  concerning  the  custody  and  care  of  the  minor  children  of  the 
parties  during  the  pendency  of  the  suit,  as  may  be  deemed  expedient, 
and   for  the  benefit   of  tlie  children."  ■" 

Section  IS  ))rovi(les  that 

"When  a  divoree  shall  be  decreed  the  court  may  make  such  order 
touching  •  »  •  the  care,  custody  and  support  of  the  children,  or 
any  of  them,  as  from  the  circumstances  of  the  parties  and  the  nature 
of  the  case  shall  be  fit,  reasonable  and  just."  si 

Under  this  section  the  power  of  the  court  to  make  fur- 
ther orders  relative  to  the  care  and  custody  of  the  chil- 
dren, is  not  exhausted  by  the  entry  of  the  original  order. 
The  power  is  a  continuing  one.'^ 

'■o  Smith  V.   Smith,  4  Paige  Ch.  133. 

432:   Pastoict  v.  Pastoiet.  6  Mass.  ''i  .1/as/er    v.    Mastfr.    15    N.    H. 

276:    Christianberry   v.    Christian-  159. 

hi-rry,    3    Blackf.    203;    Mattox    v.  ■■^  Carlin   v.   Carlin,   65   111.   App. 

Mattox,  2  Ham.  (O.)  233:  Holmes  160. 

V.    Holmes.     Walk.     (Miss.)     474;  s:' Rev.    Stat.    (1913)    910;    2    J. 

Burden   v.    BiirdeU.    2    Barb.    473;  &  A.  An.  Stat.  22S9. 

Leseuer  v.  Lcseuer.  31  Barb.  330;  '-i  Rev.    Stat.    (1913)    910;    2    J. 

Ctapp    V.    Clapp.    97    Mass.     531;  &  A.  An.  Stat.  2295. 

Gordon   v.    Gordon.    141    111.    160;  ^'- Chase  v.   Chase,   70   III.   Ap|). 

Garrett   v.    Garrett.   252    111.    318;  572;    Shaw  v.   Shaw,   59   111.   App. 

Dutterstein  v.  Duherstein,  171   111.  268. 
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Altliough  the  general  rule  that  the  custody  of  the  chil- 
dren will  be  given  to  the  party  in  wliose  favor  the  divorce 
is  granted,  is  never  enforced  -when  the  welfare  of  the  chil- 
dren will  be  injuriously  affected  by  its  enforcement,  yet 
it  must  l)e  shown  that  their  welfare  does  really  require 
the  abrogation  of  the  rule.  The  right  of  the  father  is 
superior  to  that  of  every  other  person  and  can  only  1)e 
made  to  yield  when  it  is  manifestly  inconsistent  with  the 
health  and  welfare  of  the  child.  It  may  sometimes  be 
]iroper  to  give  to  the  mother  the  custody  of  the  children 
(!ven  when  the  divorce  is  granted  on  account  of  her  de- 
sei'tion.  The  controlling  consideration  with  a  court  of 
x^quity,  when  both  the  husband  and  wife  are  equally  lit  to 
have  the  care  of  the  children,  is  their  welfare  and  best 
interests.^® 

The  custody  is  often  given  to  the  mother  when  the 
health  or  tender  years  of  the  children  require  her  care 
and  attention. ^^ 

The  common  law  rights  of  the  father  to  the  custody  of 
his  infant  child  will  be  made  to  yield  to  the  discretionary 
power  vested  by  statute  in  the  court. 

The  discretion  of  the  cliancelloi'  is  broad,  but  it  is  a 
judicial  discretion,  which  is  subject  to  review  and  must 
lie  based  upon  evidence  heard  in  o]ien  court.  ITe  can  not 
make  a  personal  investigation  and  ))ase  his  iiiidiugs,  in 
whole  or  in  part  thereon.^* 

A  ]iarent  has  the  right  to  the  custody  of  his  child  as 
against  the  world,  unless  he  has  forfeited  his  right  or  thi' 
welfare  of  the  child  demands  that  he  or  she  shouhl  be  de- 
prived of  its  custody.^" 

Tlie  best  interests  of  the  child  considered  as  a  whole 
and  not  merely  from  a  financial  standpoint,  shoiiM  gov- 
ern the  question  of  its  custody,  ]iarticularly  as  JK'twccn 
jicrsons  ollici-  than  its  father  and  mother."" 

Ill  (Ictcniiiniiig  what  is  for  the  Itest  interest  of  tlie  child 

•'.0  Umlauf    V.    Umlauf,    128    IH.  os  Cohn  v.  Scott.  231   111.  55C. 

37S;    Miner  v.   Miner.   11    111.   43;  ^-d  Cormack  v.  MarshaU,  211   III. 

Peuple  V.  Hickcy,  86  111.  App.  20.  519;    Sullivan   v.   People.    224    111. 

■■T  Cottier  v.  People.  61  111.  App.  468;   Hohrnadrl  v.  Steele,  237  111. 

17:  70(70  V.  lago.  66  111.  App.  462;  229. 

ClKu^e  V.   Chase.  70  111.  App.  572;  ii»  ^ra.son  v.  People,  218  III.   171. 
Vavid  V.  David,  87   111.   App.   186. 
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tlio  effect  of  parental  exaini)le  iiuist  be  given  due  regard.'''' 

While  a  decree,  by  agreement,  respecting  the  custody 
til'  a  cliild,  can  not  be  impeached  oi-  set  aside  exce]it  by  an 
original  bill  in  the  nature  of  a  bill  of  review,  yet  the  court 
ma\ ,  upon  jietition  showing  that  material  changes  lunc 
taken  ])lace  in  contiitlons  al'i'ecting  the  welfare  of  the 
child,  modify  such  decree. "- 

The  divorce  act  does  not  authorize  the  maintaining  of 
an  original  bill  by  a  husband  or  wife  against  the  otlier 
for  the  sole  purpose  of  obtaining  the  care  and  custody  of 
their  children,  as  the  court  under  that  act,  can  oidy  make 
orders  concerning  the  care  and  custodj'  of  ciiildren  dur- 
ing the  pendency  of  a  divorce  suit,  or  upon  hearing  when 
a  divorce  is  decreed."^ 

Children  remain  the  wards  of  the  court  and  shovild  not 
be  removed  from  the  jurisdiction  of  the  court  by  the  par- 
ent to  whom  they  are  entrusted;"*  and  wher(>  a  defendant 
refuses  to  disclose  the  whereabouts  of  a  child,  he  will  be 
in  contempt  of  court.*'"' 

One  parent  must  not  alienate  the  children's  affections 
from  the  other.  Courts  will  retain  jurisdiction  of  the 
rliildren  to  prevent  abuse  of  power  or  trust  by  a  parent."" 
A  divorce  for  the  husband's  fault,  giving  the  custody  of 
tlie  child  absolutely  to  the  mother,  takes  away,  ipso  facto, 
all  the  father's  rights  of  control  over  the  child."^  The 
otlier  parent  has  a  right  to  visit  his  children  in  a  rea- 
sonable manner,  subject  to  deprivation  for  abuse."® 

SECTION  XIV. 
INJUNCTIONS  IN. 

When  proper. — The  statute  provides  that  (Sec.  12) 

"The  rourt  may  prohibit  the  husband  from  interposing  any  restraint 
on  the  personal  liberty  of  the  wife  during  the  pendency  of  the  suit."  ''■" 

6»  Cohn  V.  Scott,  231  111.  5.'>6.  os  Cottier  v.  People,  61  in.  Ai)|). 

«i  Hohetiadel  v.   Steele,   237    111.  17. 
229.  «6  Miner  v.  Miner,   11   111.   43. 

"^Thotiias    V.    Thomas.    2.in    111.  '■•-Wilkinson  v.   Dewing,  80   111. 

3.=i4.  342. 

«<  Cowlet    V.     Vowles.    3    Gilra.  68  Surge   v.   Burge.   88    III.   1«  t ; 

43.5;    Hcuitt   v.   Long.   76   III.  399.  Rates  v.  Bates,  68  III.  App.  421. 
ISO;    Ounctt    v.    Garrett,    252    111.  "^  Rev.    Stat.    (1913)    910;    2    J. 

3 IS.  &  A.  An.  Stat.  2289. 
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It  may  be  stated,  as  a  general  rule,  that  pending  pro- 
ceedings for  a  divorce,  upon  a  proper  case  shown,  the 
husband  may  he  restrained  from  interfering  with  the  cus- 
tody of  the  eliildren,  or  of  property  in  the  possession 
of  tlie  wife.'"  So  a  husband  will  be  enjoined  from  dis- 
posing of  his  proj^erty  in  sucli  manner  as  to  prevent  the 
wife  from  obtaining  alimony  or  a  separate  maintenance, 
on  a  bill  pending  for  that  purpose.'^^ 

Mere  apprehension  of  abandonment  by  the  husband 
and  a  failure  to  support  the  wife,  is  not  sufficient  cause  to 
warrant  the  interposition  of  equity  in  restraining  him 
from  disposing  of  his  property;  since  injunctions  are 
not  usually  allowed  upon  mere  apprehensions  of  future 
wrong.^^  And  where  a  preliminary  injunction  has  been 
allowed  in  such  a  case,  it  will  be  dissolved  on  the  coming 
in  of  the  answer  denying  any  intention  on  the  part  of  the 
husband  to  abandon  the  wife.'^^ 

An  injunction  may  be  obtained  by  the  wife  to  restrain 
the  husband  from  incumbering  as  well  as  from  selling  his 
property.'^*  But  the  wife  will  not  be  allowed  in  such  case 
to  restrain  the  husband  from  using  his  property  for  the 
support  of  himself  and  his  children,  nor  will  he  be  en- 
joined from  using  the  tools  and  implements  of  his  trade, 
or  from  carrying  on  his  ordinary  business. '^'^ 

On  granting  a  decree  of  divorce  in  favor  of  the  wife,  it 
is  improper  to  perpetually  enjoin  the  husband  from  sell- 
ing his  property,  to  insure  tlie  payment  of  alimony."* 

SECTION  XV. 
HEARING.  AND  DECREES. 

Trial  by  jury. — The  statute  provides  that  (Sec.  7) 

"WhiMi   the   rlcfendant   appears  and  denies  the  charges  In  the  com- 

■!u  Wilson     V.     Wilson.     Wright  ^.t  iligli  on   Inj.   ii  844;    Anshutz 

(O.)     Ch.    129;     I'Ulu-ards    v.    Kd-  v.    Anshutz.    1    C.    B.    Greene    (N. 

wards,   lb.  30R.  J.)    162. 

71  Qui'stel     V.     Qucstel.     Wright  '■<  Vnnzfinl    v.     Vnvzant.    2.3    III. 

Ch.  492;  Johnston  v.  Johnston.  lb.  536. 

i^i;  Bascomb  \.  Bascomb.  lb.  6o2:  ^^  Rose    v.   Rose,    11    Paige   Ch. 

Riiketts  V.  Ricketts.   4   Gill.   lO.".;  166;    High  on  Inj.   845. 

High  on  Inj.  S  S'13-  ■«  Errissman    v.    Errissman,    25 

T!  Anshutz   V.    Anshutz,   1   C.    E.  111.  136. 
Greene   (N.  J.),  162. 
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plainant's  bill  for  a  ilivoice,  either  party  shall  have  the  right  to  have 
the  cause  tried  by  a  jury."  't 

A  divorce  case  hoard  by  a  jury  lias  all  the  incidents  of 
a  trial  at  common  law,  the  verdict  of  the  jury  having  the 
same  force  antl  effect,  and  not  being  merely  advisory.''* 

Framing  an  issue. — The  couri  may  direct  an  issue  to  be 
tried  by  the  jury,  as  the  same  may  be  made  up  by  the 
pleadings.  And  it  would  tend  to  promote  justice,  and  aid 
the  court  in  its  decree,  if  the  jury  were  instructed  to  find 
on  each  issue  raised  liy  the  i)leadings  and  proof,  instead 
of  finding  a  general  verdict. ''J' 

The  issues,  if  there  be  more  lliaii  one,  should  be  distinct 
and  explicit,  presenting  in  each  a  single  question,  so 
clearly  that  it  can  not  be  misunderstood  by  the  jury,  and 
their  verdict  slunild  be  responsive  to  each.*" 

When  the  evidence  is  not  sufficient  to  support  the  ver- 
dict, a  decree  based  upon  it  will  set  aside.*^ 

A'o.  199*.     Order  directing  issues  of  fact  to  be  tried  by  a  jury  in  a  di- 
vorce suit. 
(Caption  and  title  of  cause  as  in  No.  J 02,  ante.) 

It  is  ordered  that  upon  the  pleadings  filed  in  this  cause,  the  follow- 
ing Issues  of  fact  be  submitted  to  and  tried  by  the  jury,  to  wit: 

1.  Has  the  defendant  oomniitted  adultery  subsequently  to  his  mar- 
riage with  the  complainant,  in  manner  and  form  as  charged  in  the 
bill? 

2.  Has  the  defendant  been  guilty  of  extreme  and  repeated  cruelty 
toward  the  complainant,  in  manner  and  form  as  charged  in  the  bill? 

(Let  the  questions  correspond  with  the  issues  presented  by  the  plead- 
ings.) 

In  case  of  default. — The  statute  provides  that  (Sec.  8) 

"If  the  bill  is  taken  as  confessed,  the  court  shall  proceed  to  hear  the 
cause  by  examination  of  witnesses  in  open  court,  and  in  no  case  of 
default  shall  the  court  grant  a  divorce,  unless  the  judge  is  satisfied 
that  all  proper  means  have  been  taken  to  notify  the  defendant  of  the 
pendency  of  the  suit,  and  that  the  cause  of  divorce  has  been  fully 
liroven  by  reliable  witnesses.    Whenever  the  judge  is  satisfied  that  the 

"Rev.    Stat.    (1913)    910;    2    J.  111.  134. 

&  A.  An.  Stat.  2287.  s"    ilUk  v.  Moore,  39  111.  584. 

■^Lenning   v.  Lenning.   176    111.  ^■^yullmeyer    v.    NuUmeyer,    49 

180;  Garrett V.  Garrett,  252  111.  318.  III.  App.  573. 

;»  Von   Glahn   i.   Von   Glahn,  46 
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interests  of  the  defendant  require  it,  tlie  court  may  order  such  addi- 
tional  notice   as   equity   may   seem  to   require."  82 

A  court  has  uo  authority  to  decree  a  divorce  on  a  bill 
taken  for  confessed,  without  proof  to  siistain  its  allega- 
tions. The  court  may,  under  the  statute,  examine  wit- 
nesses orally  in  court,  or  it  may,  under  its  general  chan- 
cery powers,  refer  the  cause  to  the  master  to  take  proofs, 
or  depositions  in  writing  may  be  used ;  but  in  some  way, 
the  facts,  to  justify  granting  the  divorce,  must  be  proven 
to  the  court.*" 

In  proceedings  for  a  divorce,  where  the  bill  is  taken 
for  confessed,  it  is  sufficient  that  the  record  shows  proof 
was  hoard  sustaining  tlie  allegations  of  the  bill,  without 
])reserving  the  evidence  in  the  record,*"^  and  it  has  been 
held  that  this  is  so  where  the  jury  was  waived  and  a  trial 
had  liefore  the  court.^^ 

Confessions  of  defendant. — The  statute  provides  that 

(Sec.  9.) 

"No  confession  of  the  defendant  shall  Ite  taken  as  evidence  unless 
the  court  or  jury  shall  he  satisfied  that  such  confession  was  made  in 
sincerity  and  without  fraud  or  collusion  to  enable  the  complainant  to 
obtain  a  divorce."  "^ 

But  in  a  matter  of  divorce,  it  will  be  presumed  that  tlie 
court  granting  it,  if  it  received  admissions  as  evidence, 
))roperly  scrutinized  the  evidence,  so  as  to  be  satisfied 
that  the  admissions  were  made  in  sincerity  and  without 
fraud.**" 

Mere  confession  of  adultery  is  not  sufficient  in  itself 
to  su]ii)ort  the  charge.*^  The  proof  must  be  clear  and 
positive.**''    It  must  be  proved  by  direct  or  circumstantial 

s=Rev.    Stat.    (19i;!)    910;    2    .T.  s"  Rev.    Stat.    (1913)    910;    2   J. 

&  A.  An.  Stat.  2287.  &  A.   An.   Stat.   22S8. 

i3  Shillingcr    v.     ShiUingcr,     14  ^'Bergen  v.  Bergen,  22  111.  187. 

111.  147.  «^  Hansley  v.  Hansley,  10  Ired. 

Hi  Davis   V.    Davis,    30    III.    180;  Eq.  506;  Bergen  v.  Bergen,  22  III. 

Hawes    v.    Hawes,    33     111.     286;  187;    White    v.    White,    45    N.    II. 

HhilUnger    v.    ShiUingcr.    14     111.  121;     Derhy    v.    Dcrhy.    6    C.    K. 

147;    Bowman  v.  Bowman,   64   111.  Greene    (N.    J.)    36. 

I'l;   but  see  Becker  v.  Becker,  15  »«  Berk  mans  v.  Bcrkmans,  2  C. 

111.  A|)|).  247.  E.   Greene    (N.   J.)    453;    Clare  v. 

K-.  .Sc/UHiri  V.  Schmid.  CO  111.  Clan;  4  C.  K.  Greene  (N.  .1.)  37. 
App.   174. 
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ovident'O,  and  not  on  mere  .susiuciun,  or  even  on  bad  impu- 
tation."'' 

Proofs  of  a  foreign  marriage. — TItc  stahito  provides 
that  (Sir.  11.) 

"A  marriage  which  may  have  been  celebrated  or  had  in  any  foreign 
s(ate  or  country,  may  be  proved  by  the  acl\nowledgnient  of  the  parties, 
their    cohabitation,   and   other   circumstantial    testimony."  oi 

Changing  of  wife's  name. — Tlic  statulc  aullioii/.c.-;  (Sec 

i<;.) 

"The  court,  upon  granting  to  a  woman  a  divorce  from  the  bonds  of 
matrimony,  may  allow  her  to  resume  her  maiden  name,  or  the  name 
of  any  former  husband."  02 

\o.  200.     Decree  of  divorce  on  the  ground  of  adiiltrrii.  pro  confesso: 

changing  name  of  vompUiinant. 
(Caption  and  title  of  cause  as  in  A'o.  102,  ante.) 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint 
herein,  taken  as  confessed  by  the  defendant,  and  the  oral  testimony  of 
witnesses  sworn  and  examined  in  open  court;  and  the  court  having 
heard  the  arguments  of  counsel,  and  being  fully  advised  in  the  prem- 
ises, and  on  consideration  thereof,  finds  that  the  defendant  has  com- 
mitted adultery  subsequently  to  his  marriage  with  complainant  as 
charged  in  said  bill. 

It  is  therefore  ordered,  adjudged  and  decreed,  by  the  court,  that  the 
marriage  between  the  complainant  and  the  defendant  be  dissolved, 
and  the  same  is  hereby  dissolved  accordingly;  and  the  said  parties  are, 
ani  each  of  them  is,  freed  from  the  obligations  thereof. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  complainant  be 
allowed  to  resume  her  maiden  name  of  A.  M.,  the  same  as  if  such 
marriage  had  not   taken   place. 

It  is  further  ordered,  that  the  defendant  pay  the  costs  and  charges  of 
this  suit,  and  that  execution  Issue  therefor. 

A'o.  20/.     Decree  for  divorce  on  the  ground  of  adultery,  and  for  tin: 

custody  of  children,  pro  confesso. 
{Caption  and  title  of  cause  as  in  No.  102,  ante.) 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint 
herein;  and  the  defendant  having  been  duly  served  with  process 
of  summons  in  this  cause,  more  than  ten  days  prior  to  the  first  day 
of  the  present  term  of  this  court,  and  having  been  three  times  called 
in  open  court,  to  appear,  except,  demur,  plead  or  answer  the  com- 
plainant's bill,  came  not,  but  herein  made  default;  and  the  court 
having  ordered  that  the  said  hill  of  complaint  and  the  matters  therein 

«o  Thomas     v.     Thomas.    .51     111.       &  A.   An.  Stat.  2289. 
162.  ■•-Ibid. 

»iRev.    Stat.    (1913)    910;    2   J. 


47G  Bills  for  Divorce. 

contained  be  taken  as  confessed;  and  the  court  having  heard  the  oral 
testimony  of  witnesses,  sworn  and  examined  in  open  court;  and  having 
heard  the  arguments  of  counsel,  and  being  fully  advised  in  the  prem- 
ises, on  consideration  thereof  doth  find  that  the  defendant  has  com- 
mitted adultery  subsequently  to  his  marriage  with  the  complainant  as 
charged  in  said  bill;  and  that  he  is  a  person  wholly  unfit  to  have  the 
care,  custody,  control  or  education  of  his  children;  ^ 

It  is  therefore  ordered,  adjudged  and  decreed,  by  the  court,  that  the 
marriage  between  the  complainant  and  defendant  be  dissolved,  and  the 
same  is  hereby  dissolved  accordingly;  and  the  parties  are,  and  each 
of  them  is,  freed  from  the  obligations  thereof. 

It  is  further  ordered,  odjudped  and  decreed,  by  the  court,  that  the 
complainant  have  the  care,  custody,  control  and  education  of  the  said 
children,  to  wit,  C.  B.  and  D.  B.,  without  any  interference  on  the  part 
of  the  defendant,  until  the  further  order  of  this  court. 

It  is  further  ordered,  that  the  defendant  pay  the  costs  of  this  suit, 
and  that  execution  issue  therefor.  And  the  court  reserves  the  con- 
sideration of  alimony  for  a  future  order  and  decree  herein. 

2fo.  ZOS.     Decree  for  divorce  on  the  ground  of  extreme  and  repeated 

cruelty  upon  verdict  of  a  jury. 
(.Caption  and  title  of  cause  as  in  No.  102,  ante.) 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint 
herein,  the  answer  of  the  defendant  thereto,  and  the  replication  of  the 
complainant  to  such  answer;  and  a  jury  having  been  called,  selected 
and  sworn,  to  wit:  (Here  insert  the  names  of  the  jurors),  to  try  the 
issue  herein,  viz:  whether  the  defendant  has  been  guilty  of  extreme 
and  repeated  cruelty  toward  the  complainant,  in  manner  and  form 
as  charged  in  the  com.plainant's  bill  of  complaint;  and  the  said  trial 
having  proceeded,  and  the  said  jury  having  heard  the  evidence  offered 
by  the  respective  parties,  and  the  arguments  of  counsel,  found  the  said 
Issue  in  the  affirmative;  and  the  defendant  having  interposed  a  motion 
to  set  aside  said  verdict  and  for  a  new  trial;  and  the  court  having 
heard  the  arguments  of  counsel  thereon,  and  the  reasons  in  support 
thereof,  and,  on  consideration  of  the  same,  having  overruled  said 
motion; 

It  is  therefore,  ordered,  adjudged  and  decreed,  by  the  court,  that  the 
marriage  between  the  complainant  and  the  defendant  bo  dissolved,  and 
the  same  is  hereby  dissolved  accordingly;  and  the  said  parties  are,  and 
each  of  them  is,  freed  from  the  obligations  thereof.  And  the  court  not 
being  sufficiently  advised  as  to  the  question  of  alimony  in  said  cause, 
does  reserve  the  consideration  thereof  until  a  future  and  further  hear- 
ing thereon. 

Under  section  14  of  the  ddwci'  ad,  if  a  divorce  is 
granted  for  the  fault  of  ihc  wife  it  is  jji'oper  for  the  de- 
cree to  dc']irive  tlio  wife  of  all  iulcrcst  in  tiie  property  of 
the  husband."^ 

"Zimmerman    v.    7Ammcrman,  242   111.   ."52. 
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Findings  in  a  divoift'  decree  tbat  the  allegations  of  the 
bill  are  true  and  the  ecjuities  are  with  the  complainant 
are  not  sutlicient  to  sustain  the  decree,  where  there  is  no 
linding  of  spocilic  facts  in  the  decree,  the  evidence  is  not 
pi'eserved  in  tlie  record,  and  there  is  no  verdict  or  mas- 
tor's  report."^ 

The  court  may  l)y  its  decree  dispose  of  the  homestead 
estate  according"  to  tlie  equities  of  the  case,  but  if  the 
decree  is  silent  upoji  tluit  question,  tlie  homestead  must 
lie  disposed  of  as  directed  l)y  the  statute."^ 

In  tlie  Mhseuce  of  a  certitieate  of  evidence,  a  finding  in 
the  decree  tiiat  the  d(>fendant  lias  been  guilty  of  extreme 
and  repeated  cnu'lty  "as  charged  in  the  bill  of  com- 
plaint" is  not  a  suflicient  linding  of  facts  to  sustain  the 
decree.  It  must  be  suiiported  by  a  finding  of  sufScient 
facts  in  the  decree  itself.'-"' 


SECTION  XVI. 
ALIMONY  AND  EXPENSES. 

Pendente  lite. — It  is  provided  bv  the  statute  that  (Sec. 
15.) 

"In  all  cases  of  divorce,  the  (ourt  may  reciuire  the  husband  to  pay 
to  the  wife,  or  pay  into  court  for  her  use  during  the  pendency  of  the 
suit,  such  sum  or  sums  of  money  as  may  enable  her  to  maintain  or 
defend  the  suit:  and  in  every  suit  for  a  divorce,  the  wife,  when  it  1s 
just  and  equitable,  shall  be  entitled  to  alimony  during  the  pendency  of 
the  suit.  And  in  case  of  appeal  or  writ  of  error  by  the  husband,  thp 
court  in  which  the  decree  or  order  is  rendered,  may  grant  and  enforce 
the  payment  of  such  money  for  her  defense,  and  such  equitable  ali- 
mony during  the  pendency  of  the  appeal  or  writ  of  error,  as  to  such 
court  shall  seem  reasonable  and  proper."  ^' 

Alimony  pendente  life  is  a  common  law  right,  and 
courts  of  chancery  are  bound  to  enforce  it  as  much  as 
any  other  provision  of  the  common  law.** 

It  has  never  been  regarded  as  a  pro-requisite  to  obtain 
a  decree  for  temporary   alimony   or   solicitor's  foes  in 

»4  0ftma«  V.  07i man,  233  111.  632.  "?  Rev.    Stat.    (1913)    911;    2    .7. 

«'^Barkman  v.  Barkman.  209  111.  &  A.  An.  Stat.  2299. 

269.  'xiPctrie  v.    The  People,   40   III. 

^•^Trenchard   v.    Trriirhnirl,   245  334;  see  Dinet  \.  Pfirshing,  Sd  JU. 

ni.  313.  83. 
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favor  of  a  wife  seeking  a  divorce,  that  she  should  esfcih- 
lish,  to  the  satisfaetion  of  the  court,  that  she  is  entitled 
to  a  divorce.  If  slie  is  without  means  to  prosecute  lii'r 
suit,  and  it  appears  tliat  slie  has  iM-oliahh>  grounds,  this 
will  be  sufficient  for  an  order  requiring  the  defendant  to 
pay  lier  solicitor's  fees."^ 

Tlie  question  of  the  guilt  or  iniKiccucc  of  the  wife  will 
not  be  entered  into  in  settling  the  allowance  of  alimony 
pendentelite,  by  hearing  conflicting  affidavits.^  She  must, 
however,  in  her  petition  for  alimony,  deny  the  charges 
contained  iu  the  bill,  or  show  some  valid  defense  to  the 
husband's  suit,  unless  she  has  denied  it  on  oath  in  her 
answer.- 

The  husband  may,  however,  it  is  said,  show  that  her 
misconduct  was  so  glaring  that  no  aid  should  be  given  to 
her  to  prosecute  her  suit;  or,  if  slie  had  been  charged  with 
adultery,  that  she  was  still  living  with  the  partner  of 
her  guilt.^ 

l^lieu,  however,  the  existence  of  the  marriage  is  denied, 
no  order  can  iiroperly  Ije  entered  until  a  hearing  has  been 
had  by  the  court  and  the  relation  of  husband  and  wife 
round  to  exist.* 

Section  15  of  the  Divorce  Act  not  only  in  terms  a]>]>lics 
io  all  cases  of  divorce,  but  also  applies  where  a  marriage 
is  declared  void  on  the  ground  that  defendant  had  a  wife 
living  at  the  time  of  his  marriage  to  the  complainant."' 

Tn  a  case  v\diere  the  husband  and  wife  entered  into  ar- 
ticles of  sejiaration,  the  court  in  awarding  temporary  ali- 
mony slionld  make  the  payment  conditional  upon  the  hus- 
band's failure  to  ]iay  under  the  articles  of  separation. 


«« Jenkins    V.    Jenlans,    91     Til.  'Osgood  v.  Osgood,  2  Paige  Ch. 

167;    2   Bishop   on   Mar.   and   Div.  621;   M'ood  v.  Wood,  lb.  1H. 

Sec.  398;   DInct  v.  Kigenmann.  80  ■■>  Fowler    v.    Fowler,    4    AI)l)ott 

111.  274;  Raymond  v.  liaymond.  13  (N. 

I'.radw.   189;    Harding  v.  Harding,  i  MiKciina    \.    Vrhrinni.    7ii    III. 

411    111.   App.   202;    I'airai})!    v.    Raw-  App.     340;      sco     It'iifschmiilrr     v. 

son,  37  App.  491.  fieifselineidir.    L' II     111.    lij. 

I  Wood    V.    Wood,    3    Paige    Cli.  '■•  Hrown     \.    Ilroun.     IS     Bradw 

114:    Osgood   v.    Osgood,   Id.    621;  44.t;    Jenkins    v.    Jenlnns.    91    III. 

t!mith  V.  Smith,  1   Bdw.  Cli.  255.  167. 
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and  provide  for  Iho  applk-ation  of  so  iiuirli  as  was  paid 
uiidor  the  order  upon  said  articles.'' 

It  is  not  a  matter  of  rigiit  nnder  all  ciroumstances  for 
the  wife,  who  has  eoinnieiieeii  a  suit  for  a  divorce,  to  re- 
i|iiire  tlio  court  to  direct  ;in  adowaiice  to  be  paid  to  her  by 
tlie  defendant,  for  tlic  purpose  of  defraying  the  ex]iens(>s 
of  the  suit,  or  for  alimony  during  its  ])eudency.  The 
court  should  exercise  sound  legal  discretion  in  nuiking 
an  allowance  for  temporary  alimony  and  solicitor's  fees." 

I'nder  section  15  the  court  has  power  after  an  appeal 
has  lieen  jierfected,  to  grant  and  enforce  an  order  requir- 
iiiij  tiie  husband  to  pay  the  wife  a  reasonable  sum  to  en- 
al)lc  her  to  defend  her  cause  in  a  court  of  review,"  but 
such  application  must  be  made  to  the  trial  court.'' 

AVlien  a  suit  is  pending  for  a  divorce,  it  is  legally  im- 
]iroper  for  the  y)arties  to  cobal)it  together;'"  this  single 
fact,  therefore,  is  suflicient  to  entitle  the  wife  who  has  not 
sufficient  property  of  her  own,  whether  complainant  or 
defendant,  to  alimony  during  its  pendency.'^ 

Upon  the  same  principle,  the  husband,  who  has  all  the 
money,  while  the  wife  has  none,  is  bound  to  furnish  her, 
■whether  comi)lainant  or  defendant,  with  the  means  to 
defray  her  expenses  in  the  suit;  othei-wise  she  would  be 
denied  justice. i- 

Where  the  wife  has  sufficient  property  of  her  own,  the 
reason  for  giving  her  either  tem]iorary  alimony,  or  money 
to  defray  her  exi)enses  in  the  suit,  does  not  exist,  and  she 
will  not  be  entitled  to  either." 

The  allowance  of  alimony  pendente  life  is  discretion- 

•  3/irff/Ie/on     v.     Middlelon,     18  Mar.  and  Div.  §  527. 

Bradw.   472.  'i  Jones   v.   Jones,   2   Barb.    Ch. 

■Wheelrr  v.  Wheeler,  18  Bradw.  Pr.  246;  Holmes  v.  Holmes,  Walk. 

S30;    Umlaiif    v.    T'mlaiTf.    22    111.  Ch.   Pr.   474;    Armslrong   v.   Ar7n- 

App.  580.  stronff,  35  III.  113. 

'  Hlzas  V.  h:ieas.  183  III.  160;  '^  D'Acjuilar  v.  D'Aguilar,  13 
Jinkins  v.  Jrtikiris.  91  111.  167;  Eng.  Eccl.  R.  329;  Holmes  v. 
Porter  v.  Porter,  62  111.  App.  107;  Holmes,  Walk.  Ch.  R.  474;  Arm- 
People  V.  Cook  Co.,  169  111.  201.  strong  v.  Armstrong,  35  111.   109; 

"Hunter  v.  Hunter,  100  lU.  477.  iiexoman  v.  Newman,  69  111.  167; 

1"  Sullivan   v.    Sullivan,   2   Add.  Funk  v.  Funk,  81  III.  App.  540. 

299.  2  Eng.  Eccl.  R.  314;    Cloices  i3  Bishop    on    Mar.    and   Div.    § 

V.  Clowes.  9  .lur.  356;    Bishop  on  172;  Spitler  v.  Spitler,  lOS  111.  120. 
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ary  with  the  court  ;i*  and  it  is  therefore  necessary  that  a 
meritorious  case  be  presented  for  its  consideration. 

The  court  has  power  to  award  alimony  under  a  gen- 
eral prayer  for  relief.^^ 

The  allowance  for  solicitor's  fees  should  l)e  made  to 
the  wife  and  in  her  name,  the  court  having  no  power  to 
make  the  same  to  her  counsel,'"  and  tiiis  is  so  as  to  ali- 
mony." 

There  is  no  law  in  Illinois  anthoi'izing  the  allowance 
of  alimony  to  a  husband.'^ 

An  appeal  may  be  taken  from  an  order  for  temporai-y 
alimony.^" 

How  applied  for. — In  a  suit  for  a  divorce,  the  appli- 
cation for  alimony  and  exi)enses  should  be  made  upon  pe- 
tition, after  due  notice  to  the  oii])Osite  party.-" 

No.  203.     Petition  for  alimony  pendente  lite,  and  expensps. 

In  the Court. 

Term,  19—. 

A.  B.     ^ 

vs.         vin  Chancery  for  Divorce. 

B.  B.     J 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  The  ijetition  of  B.  B.,  of.  etc.,  the  above-n.inied  defendant,  respect- 
fully represents  unto  the  court,  that  the  coniidainanf.  A.  B.,  has  lately 
filed  his  bill  in  this  court,  against  your  petitioner,  to  obtain  a  decree 
dissolving  the  marriage  between  him  and  your  petitioner,  charging 
your  petitioner  with  the  crime  of  adultery  (or  tvliatever  the  cliarge  inau 
be) ;  that  your  petitioner  has  put  In  her  answer  to  the  bill  of  comi)laint 
denying  such  charge,  as  by  reference  to  the  said  answer,  now  on  file  in 
said  cause,  will  more  fully  appear. 

2.  And  your  petitioner  further  represents,  that  she  is  wholly  destitute 
of  the  means  of  sujiporting  liersclf  during  the  pendency  of  this  suit, 
and  of  carrying  on  the  defense,  and  defraying  the  costs  and  expenses 

i*  Bergen  \.  Bergen,  22  m.  181;  ^^  Groth   v.    Grotli.   fill    111.    App. 

Blakr  v.  Blake,  80  111.  523;  Cooper  67, 

V.   Cooper,   185   111.   163.  i«  Harding   v.    Harding,    U\    111. 

i^' Doyle  V.  Doyle.  268  111.  96.  588;   People  v.  Cook,  Cir,  Ct,   Ifirt 

la  Anderson   v.    Steger,    173    111.  III.   201;    Cutler  v.   Cutler,   88   III. 

112;  Callies  v.  Callics,  91  111.  App.  App.  464. 

305;  Steger  v.  Steger,  165  111.  579.  ■■'o  Longfellow    v.    Longfellow,    I 

iT  Holmes  v.  Hamburger,  (;7  111.  Clarke    (N.   Y.)    :!44;    2    Barb.   OU. 

App    121.  268. 
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attending  the  same;  that  your  iietitioner  has  been  informed  and  be- 
lieves, and  so  states  the  facts  to  be,  that  the  complainant  has  real 
estate  and  personal  property  to  a  large  amount,  and  amply  sufficient 
to  enable  him  to  advance  thereout,  to  your  petitioner,  such  sums  as 
may  be  necessary  for  the  above-mentioned  purpose;  that  your  peti- 
tioner  is   informed   and    believes,   that   the   complainant   is   the  owner 

of  property   to  the  amount  of   more   than dollars,  and   that   his 

annual  income  is  about  dollars. 

Your  petitioner,  therefore,  prays  that  the  complainant  may,  by  an 
order  of  this  court,  be  required  to  pay  to  your  petitioner  a  reasonable 
sum  for  her  support  and  maintenance  during  the  pendency  of  this 
suit;  and  such  sum  or  sums  of  money  as  may  be  necessary  to  enahla 
her  to  carry  on  her  defense,  to  pay  solicitor's  fees,  and  to  defray  the 
other  necessary  costs  and  expenses  thereof:  and  for  such  other  and 
further  relief  in  the  premises  as  to  the  court  may  seem  meet. 

(Add  affldavit  as  to  truth  of  facts  alleged  in  petition.) 

No.  SOi.     Petition  by  wife,  complainant,  for  temporary  alimony  and 

expenses. 
(Venue,  title  of  cause  and  address,  as  in  preceding  form.) 

1.  Your  petitioner,  A.  B.,  the  above  named  complainant,  respectfully 
represents  unto  this  honorable  court,  that  on,  etc.,  she  filed  her  bill  of 
complaint  in  this  court,  against  her  husband,  J.  B.,  the  above-named 
defendant,  charging  the  said  J.  B.  with  having  (here  state  charge)  and 
praying  that  the  contract  of  marriage  between  them  might  be  dissolved 
by  a  decree  of  this  honorable  court. 

2.  That  the  said  J.  B.,  defendant,  has  put  in  his  answer  to  the  said 
bill  of  complaint,  denying  the  charges  therein  contained. 

3.  That  nevertheless,  the  material  allegations  in  said  bill  of  complaint 
are  true,  and  that  your  petitioner  Is  informed  and  believes  that  she 
win  be  able  to  substantiate  the  same  by  sufficient  and  competent  evi- 
dence. 

4.  Your  petitioner  further  represents  that  she  is  wholly  destitute  of 
means  or  money  with  which  to  support  herself  during  the  pendency  of 
said  suit,  or  to  iirosecute  the  same  or  to  pay  the  necessary  solicitor's 
fees,  costs  and  e.vpenses  thereof. 

'>.  That  the  said  J.  B.  is  the  owner  of  real  and. personal  property  amply 
sufficient  to  enable  him  to  advance  therefrom  such  sums  of  money  as 
may  be  necessary  for  such  purposes;  that  your  petitioner  is  informed 
and  believes  that  the  said  defendant  is  the  owner  of  real  property  of 

the  value  of  • dollars,  and  of  personal  property  of  the  value  of 

dollars,  and  that  his  income  from  his  trade  of  (Here  set  out  his  trade, 
business  or  occupatio/i,)  is  dollars  per  . 

6.  Your  petitioner  therefore  prays  that  the  defendant  may,  by  an 
order  of  this  court,  be  required  to  pay  to  your  petitioner  a  reasonable 
sum  for  her  support  and  maintenance  during  the  pendency  of  this  suit, 
etc.     (Conclude  as  in  preceding  form,  and  add  affidavit.) 

Reference  as  to  the  amount  of  allowance. — The  amount 
ol'  the  allowance  of  alimony  poiclt-nh;  lite,  and  for  ex- 

31 
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peuses,  may  be  settled  by  the  court  without  a  reference, 
whenever  the  facts  are  sufficiently  before  it.^^  In  gen- 
eral, however,  a  reference  to  the  master  is  directed.^^ 

Xo.  205.  Order  of  reference  as  to  alimony  pendente  lite,  and  expenses. 
{Caption  and  title  as  in  2fo.  lOi,  ante.) 

On  reading  and  filing  the  petition  of  the  defendant  in  this  cause,  duly 
verified,  and  the  affidavits  accompanying  the  same,  and  the  affidavits 
by  the  complainant  in  opposition  thereto,  and  upon  hearing  the  argu- 
ments of  the  counsel  for  the  respective  parties,  and  the  court  not  being 
sufflcienty  advised  in  the  premises,  doth  order  that  it  be  referred  to 
the  master  in  chancery  of  this  court  to  inquire  and  report  what  would 
be  a  reasonable  sum  to  be  allowed  to  the  defendant  for  her  support 
and  maintenance  during  the  pendency  of  this  suit.  And  it  is  further 
ordered,  that  the  said  master  inquire  and  report  w-hat  would  be  a  rea- 
sonable sum  to  be  allowed  to  the  defendant,  to  enable  her  to  carry  on 
her  defense  iu  this  suit,  and  to  defray  the  necessary  costs  and  expenses 
thereof;  and  that  the  said  master  report  as  to  the  times  and  manner  in 
which  the  said  sums  should  be  paid  by  the  complainant. 

No.  206.     Report  of  master  as  to  alloicance  of  alimony. 
(Title  of  cause  as  in  No.  102,  ante.) 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  In  pursuance  of  an  order  of  this  court  entered  on,  etc.,  whereby  it 
was  referred  to  me,  the  undersigned,  master  in  chancery,  to  Inquire 
and  report  what  would  be  a  reasonable  sum  to  be  allowed,  etc.  (as  in 
the  order),  I,  the  said  master,  do  report: 

2.  That  having  given  due  notice  to  the  respective  parties  of  the  time 
and  place  of  the  hearing  thereof,  and  having  been  attended  by  the 
solicitors  for  the  complainant  and  defendant  respectively,  and  having 
heard  the  allegations  and  proofs  as  to  the  value  of  the  complainant's 
(or  defendant's)  estate  at  the  time  of  the  commencement  of  this  suit, 
and  the  allowance  proper  to  be  made,  I  certify  and  report  that  the 
complainant  (or  defendant)  has  real  estate,  to  wit,  etc.  {Here  describe 

it),  of  the  value  of  about  •  dollars,  the  yearly  income  of  which  is 

about  dollars;  that  the  whole  personal  pro])crty  of  the  complain- 
ant {or  defendant)  consists  of,  etc.,  and  its  value  is  about dollars; 

that  two  children  of  the  complainant  and  defendant  live  with  and  are 
entirely  supported  by,  etc.,  one  being  a  boy,  aged  — —  years,  and  the 
other  a  girl,  aged  years. 

3.  I  further  report  that  in  my  opinion  the  sum  of dollars  a  year, 

payable  monthly,  is  a  suitaljle  allowance  for  the  present  separate  main- 

-'  Hammond     v.     Ihiminond,     1  2=2    Barb.    Ch.    Pr.    2G8;    2    Van 

Clarlie    (N.    Y.)    151;    Monroy   v.      Santv.   Eq.   I'r.  275-276. 
Uonroy,  1   Edw.  Ch.  382. 
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tename  and  alimony  of  the  defendant  (or  rompJainant;)  that  it  ought 

to  be  payable  from,  etc.;   that dollars  would  he  a  reasonable  sum 

to  be  allowed  to  the  defendant  ior  tomplasnant)  to  enable  her  to  carry 
on  her  defense  (or  prosn  ulioii) ,  and  defray  the  necessary  costs  and 
expenses  in  this  suit;  and  that  my  lees  amount  to  dollars. 

4.     All  of  which  is  respectfully  submitted. 

Dated,  etc. 

,  Master  in  Chancery. 

yo.  207.     Orclrr  confirming  master's  report  of  alimony,  etc. 
(Caption  and  titlr  of  cause  as  in  Xo.  102.  ante.) 

And  now,  on  this  day.  comes  the  master  in  chancery  of  this  court. 
and  makes  report  of  what  would  be  a  reasonable  sum  to  be  allowed, 
etc.  (as  in  report;)  and  the  court  having  heard  the  arguments  and  al 
legations  of  the  counsel  for  the  respective  parties,  in  support  of  and 
against  the  confirmation  of  said  report,  and  having  considered  the 
same,  and  being  fully  advised  in  the  premises; 

it  is  ordered,  that  the  report  of  the  master  in  chancery  aforesaid,  be, 
and  the  same  is  in  all  things,  approved  and  confirmed;  and  that  the 
complainant  (or  defendant)  do  pay  to  the  defendant,  etc.  (as  in  the 
report. ) 

No.  SOS.     Interlocutory  decree  for  alimony,  etc.,  pendente  lite,  and  ex- 
penses, without  reference. 
(Caption  and  title  of  cause  as  in  A'o.  103.  ante.) 

And  now,  on  this  day.  came  the  complainant,  by  L.  M.,  her  solicitor, 
and  the  defendant,  by  U.  S.,  his  solicitor,  and  this  cause  coming  on  to 
be  heard  upon  the  application  of  the  comidainant  for  alimony  pendente 
lite,  and  the  court  having  heard  the  evidence,  and  the  arguments  of 
counsel  for  the  respective  parties,  and  being  fully  advised  in  the  prem- 
ises,  doth   order,   adjudge  and   decree   that  the   defendant  pay   to   the 

complainant  the  sum  of dollars  on,  etc.,  and  that  he  pay  to  the 

complainant,  the  further  sum  of dollars  on  or  before  the  first  day 

of  each  and  every  month,  commencing  on,  etc.,  for  her  support  during 
the  pendency  of  this  suit. 

Permanent  alimony. — Section  18  of  the  statute  pro 

vide.s  that 

"When  a  divorce  shall  be  decreed  the  court  may  make  such  order 
touching  the  alimony  and  maintenance  of  the  wife,  the  care,  custody 
and  support  of  the  children,  or  any  of  them,  as,  from  the  circum- 
stances of  the  parties  and  the  nature  of  the  case,  shall  be  fit,  reason- 
able and  just;  and  in  case  the  wife  be  complainant,  to  order  the 
defendant  to  give  reasonable  security  for  such  alimony  and  mainte- 
nance, or  may  enforce  the  payment  of  such  alimony  and  maintenance 
in  any  other  manner  consistent  with  the  rules  and  practice  of  the 
court."  •» 

23  Rev.    Stat.    (1913)    911;    2    J.  &  A.  An.  Stat.  2295. 
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Section  19  pi-ovides  that 

"When  a  divorce  is  granted  to  a  woman  wlio  shall,  in  good  faith, 
have  intermarried  with  a  man  having  at  the  time  of  such  marriage 
another  wife  or  wives  living,  the  court  may.  nevertheless,  allow  the 
complainant  alimony  and  maintenance  the  same  as  in  other  cases  of 
divorce;  but  no  such  allowance  shall  be  made  as  will  be  Inconsistent 
with  the  rights  of  such  other  wife  or  wives,  which  shall  first  be  ascer- 
tained by  the  court  before  the  granting  of  such  alimony  or  mainte- 
nance." -* 

Alimony  is  that  allowance  which  is  made  to  a  woman  on 
a  decree  of  divorce,  for  her  snjiport  out  of  the  estate  of 
lier  husband.  It  is  the  equivalent  of  the  obli.s^ation  im- 
plied in  every  marriage  contract,  that  the  husband  shall 
furnish  his  wife  with  a  suitable  support  and  mainte- 
ance.-^ 

The  allowance  of  alimoin^  to  the  wife  is  discretionary 
with  the  court,  and  so  also  is  the  allowance  for  the  main- 
tenance of  infant  children ;-"  and  the  Supreme  Court  will 
not  disturb  the  decree  of  the  court  below  on  a  question  of 
alimony,  unless  manifest  in.iustice  has  been  done.'' 

Under  tire  statute  the  court  may  make  such  allowance 
in  the  nature  of  alimony,  as,  from  the  nature  of  the  ease, 
shall  be  lit,  reasonable  and  just,  taking  into  consideration 
the  circumstances  of  the  parties.^^ 

It  should  be  granted  in  proportion  to  the  wants  of  tiie 
party  asking  it,  and  the  ability  of  the  person  who  is  to 
pay  it.^^ 

It  will  bo  allowed  in  such  foi'm  as  will  best  meet  the 
condition  of  the  parties,  and  make  the  provision  a  sure 
reliance.  It  is  the  general  practice  to  make  the  allowance 
payable  in  installments,  but  the  court  may  decree  the 
lands  of  the  defendant  to  the  com])lainant  in  fee,  or  may, 
under  exceptional  circumstances,  make  an  allowance  of  a 


=4  Rev.    Stat.    (1913)    911;    2    .T.  402. 

&  A.  An.  Stat.  2302.  -^f  Cole  v.  Cole,  142  111.  19. 

■i->  Stillman   v.    Btillman,   99    111.  '^^  Cole  v.   Cole.   142   111.   19. 

19fi;  Adams  v.  Story,  135  111.  44S.  «"  Arfowis  v.  Story,  135  III.  448; 

■in  Bergen  v.  Bergen,  22  111.  187;  Cole  v.  Cole,  142  111.  19;   Craig  v. 

Plaster  v.  Plaster,  67  III.  93.  Craig,    163    III.    176;    Bobowski   v. 

■it  Steu'artson  v.   Strwartson,  15  Tlohoii'ski,    242   III.   524;    Doyle  v. 

111.   145;    sec  If  OSS  v.   Rnss.  78  III.  Doylr,  2GS  111.  96. 
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Where  the  alimony  is  awarded  in  gross  the  court  has 
no  power  to  modify  the  decree  in  that  respect  at  a  subse- 
quent term,  and  tlie  allowance  in  gross  will  be  a  bar  to  all 
further  claims  therefor,'*'"  but  where  the  allowance  is 
made  to  be  paid  in  installments,  the  power  of  the  court  is 
not  exhausteil  by  the  entry  of  the  original  order  fixing 
the  same,  but  is  under  the  statute  a  continuing  power  for 
the  purpose,  at  any  time,  of  making  such  alterations 
thereof  as  shall  appear  to  the  chancellor,  in  the  exercise 
of  a  judicial  discretion,  to  be  reasonable  and  proper.^' 

In  the  absence  of  fraud  in  procuring  the  decree,  the 
court  will  not,  however,  at  a  subsequent  term,  modify  or 
change  the  allowance  upon  the  state  of  facts  existing 
when  the  decree  was  rendered,  or  review  the  action  of  the 
chancellor  therein.  The  allowance  can  only  be  changed 
or  modified  when  the  circumstances  of  the  parties  have 
changed  since  the  former  order.'- 

If  the  wife  subsequently  acquires  property,  so  that  her 
means  increase,  or  the  faculties  of  the  husband  diminish, 
there  may  be  a  decrease  of  alimony.  On  the  other  hand, 
if  the  wife's  wants  and  necessities  increase  and  the  abil- 
ity of  the  husband  to  pay  be  increased,  there  may  he  an 
increase  of  the  allowance,  in  the  discretion  of  the  court.^^ 

The  failure  of  the  wife,  however,  to  lead  a  chaste  life, 
will  afford  no  ground  for  depriving  her  of  her  alimony, 
nor  will  the  failure  of  the  husband  to  conduct  himself 
properly  afford  ground  for  increasing  her  allowance.'* 

The  marriage  of  a  divorced  wife  is  a  proper  cause  for 
suspending  further  payment  of  alimony,  or  reducing  the 
amount.'^ 

Alimony  is  not  necessarily  limited  to  one-third  of  the 
income  from  the  property  of  the  husband,'^  but  it  should 

tot  Plaster  V.  Plaster,  il  lU.  290;  Dougherty   v.    Daugherty,    71    111. 

Shaw  V.   Shaw.  59   111.   App.   26S;  App.  301. 

Cole  ?.  Cole,  142  111.  19;  Barkman  az  Cole  v.  Cole,  142  111.  19. 

V.  Barkman,  94  111.  App.  440.  st  Cole  v.   Cole,   142   111.   19. 

31  HilUard  T.  Anderson,   197   111.  S5  Stillman    v.    Stillma?!..    99    111. 

549;    Bobouski   v.   Bobowski,   242  19G;    Story  v.  Story,  125  111.  608; 

111.   524;    Garrett   v.   Garrett,   252-  Morgan   v.   Lowman,   80   111.   App. 

111.  318.  557. 

"Cole    v.     Cole,     142     111.     19;  ^<^  Ressor  v.   Ressor,  82   111.  442. 
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not  exceed  one-half  of  bis  income.^"  And  the  conduct  of 
the  parties  may  be  considered  in  determining  the 
amount.^* 

A  wife  is  occasionally  allowed  alimony,  although  di- 
vorced for  her  fault,  on  her  husband's  application.** 

The  ability  of  tlie  wife  to  work  ought  not  to  be  consid- 
ered in  fixing  the  amount  of  alimony.'*" 

If  the  wife  had  brought  no  money  or  property  to  her 
husband  on  her  marriage,  or  if  his  j^roperty  is  not  the 
joint  accumulation  of  both  during  married  life,  she  would 
be  entitled  to  less  alimony  than  she  would  be  in  those 
cases.  A  divorced  wife  should  not  have  more  property  as 
alimony  than  she  would  receive  as  widow  uj^on  the  death 
of  her  husband,*^  and  where  she  brought  nothing  to  her 
husband  and  contributed  nothing  to  make  the  porperty, 
the  court  would  not  be  justified  in  decreeing  to  the  wife 
the  title  in  fee  to  a  portion  of  his  land.*^ 

Alimony  past  due  is  a  vested  debt  and  can  not  be  set 
aside  or  the  time  of  payment  changed  by  a  subsequent 
order  of  court.*^ 

Unpaid  alimony  is  not  such  a  debt  owing  from  husband 
to  wife  as  may  be  discharged  by  an  order  in  bankruptcy, 
whether  the  alimony  accrues  before  or  after  the  bank- 
ruptcy proceeding,  since  the  duty  of  a  husband  and  father 
to  support  his  wife  and  children  is  a  social  obligation  as 
well  as  a  pecuniary  liability,  and  is  not  a  debt  contem- 
plated by  the  Bankruptcy  Act.** 

Upon  a  decree  of  divorce,  instead  of  directing  that  the 
defendant  be  perpetually  enjoined  from  selling  his  prop- 
erty, and  that  he  be  imprisoned  until  he  give  bond  and 
security  for  the  payment  of  alimony,  the  decree  should 
make  the  alimony  a  lien  upon  his  realty  to  be  secured  by 
mortgage;  the  sale  to  be  eiijoitiod  until  such  mortgage  bo 


sTWilsonv.  Wilson,  102  111.  2S17.  111.   134;    Uohhins  v.  Rohhinn.   101 

■If  Stetvartson  v.   Steioartson,  1".  ill.  -116. 

III.  145.  '--i  Hohhiva  v.    Rnhbinx.    101     111. 

iu\  Dcenis   v.  Drrnis,   79    111.   74;  41(i. 

Hpitler  V.  Bpitler,  IDS   111.   120.  ^■■' Craip  v.  Crai;/.   U;.!  Ul.   nC. 

ioj?^4sor  V.  Ressor,  82   111.  442.  tt  Barclay  v.    Barclay,    184    III. 

11  Von   GUihn  v.   T'oit  Glalui,  4G  375;  Dccn  v.  Bloomer,  191  111.  416. 
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completed. ■*•' 

Solicitor's  fees. — AX'licre  a  suit  for  divorce  by  the  wife 
pi'oceeds  to  a  suecossful  final  decree,  it  is  proper  to  in- 
clude in  tlio  wife's  allowance  the  amount  of  her  solicitor's 
fees  earned  by  him  in  tbe  prosecution  of  the  suit.''" 

Xo.  200.     Decree  for  permanent  ajimony. 
{Caption  and  title  of  cause  as  in  \o.  102,  ante.) 

This  cause  asain  coming  on  to  be  lieard,  as  to  the  allowance  of  ali- 
mony to  be  paid  by  the  defendant  to  the  complainant,  upon  the  bill 
of  complaint  herein,  the  answer  thereto,  the  replication  of  the  com- 
plainant to  such  answer,  the  proofs  taken  in  said  cause  and  the 
testimony  introduced  and  heard  in  open  court;  and  the  court  having 
heretofore  rendered  a  decree  in  said  cause,  dissolving  the  marriage 
between  the  complainant  and  defendant;  and  having  reserved  the  con- 
sideration of  the  question  of  alimony;  and  the  counsel  for  the  respec- 
tive parties  having  been  heard,  and  the  court  being  fully  advised  in 
the  premises,  on  consideration  thereof; 

It  is  ordered,  adjudged  and  decreed,  by  the  court,  that  the  defendant 

pay  to  the  complainant  the  sum  of dollars,  during  each  and  every 

year,  commencing  on,  etc.,  and  payable  quarterly  in  advance,  until  the 
further  order  of  this  court;   and  that  the  defendant  pay  the  costs  of 

this  suit  to  be  taxed  by  the  clerk  of  this  court,  within  days  from 

the  rendition  of  this  decree;  and  that  in  default  of  the  payment  of 
any  of  said  sums,  in  the  manner,  and  at  the  times  herein  provided, 
execution  issue  therefor. 

It  is  further  ordered,  adjudged  and  decreed,  by  the  court,  that  this 
decree  shall  be  and  remain  a  lien  upon  all  the  lands  and  tenements  of 
the  defendant,  until  the  defendant  shall  execute  a  good  and  sufficient 
mortgage  upon  his  real  estate,  or  so  much  thereof  as  may  be  necessary 
to  secure  the  prompt  payment  of  the  sums  herein  ordered  to  be  paid, 
and  such  mortgage  be  approved  by  the  court,  or  under  its  direction. 


SECTION  xvir. 
ENFORCEMENT  OF  DECREE  FOR  ALIMONY. 

Decrees  for  alimony  may  be  enforced  by  execution  or 
other  final  process,  as  other  decrees  in  chancery;  or  in 
any  other  mode  consistent  with  the  practice  in  courts  of 
chancery ;  but,  as  cumulative  remedies,  the  court  may  en- 
force decrees  for  alimony  either  by  sequestration  of  real 

<s  Errissman    v.    Errissman,    25  «« Anderson    v.    Steger,    173    111. 

111.  136:    Keating  v.   Keating,   48      112. 
111.  241. 
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and  personal  estate,  by  attachment  against  the  person, 
by  i5ne  or  imprisonment,  or  both,  in  the  discretion  of  the 
court,  as  other  decrees  in  chancery  may  be  enforced. 

By  contempt  proceedings. — The  commitment  of  a 
party  for  contempt,  for  a  faihire  to  pay  alimony,  is  not 
imprisonment  for  debt  within  the  meaning  of  the  consti- 
tution.''^ 

Where  a  party  is  brought  before  the  court  on  an  at- 
tachment for  contempt  for  not  paying  money  as  required 
by  the  decree  of  court,  he  may  show  in  discharge  of  the 
rule,  that  his  disobedience  was  not  willful,  but  was 
solely  on  account  of  his  pecuniary  inability,  or  other  mis- 
fortune over  which  he  had  no  control,''^  provided  such 
want  of  means  was  not  induced  by  any  fraudulent  con- 
duct on  his  part.^''  The  burden,  however,  is  upon  him  to 
prove,  that  acting  in  good  faith  and  with  an  honest  pur- 
pose, he  was  unable  to  comply  with  the  decree.^" 

A  court  of  chanceiy  has  power  to  enforce  its  decrees 
through  contempt  proceedings  without  the  intervention 
of  a  jury.^'^ 

Although  a  decree  for  alimony  provides  that  the  mas- 
ter, in  default  of  payment,  may  sell  land  for  the  payment 
of  installments,  the  court  may  consider  the  defendant  in 
contempt  for  refusal  to  pay  the  same.^^ 

The  pendency  of  a  petition  to  modify  the  decree  will 
not  vacate  the  decree,  nor  prevent  an  attachment  for  diso- 
bedience r'^  but  where  a  party  is  in  contemjit  for  faihire 
to  pay  alimony  as  directed  it  seems  to  be  discrf^tionary 
witli  the  court  as  to  whether  or  not  it  will  consider  a  peti- 
tion for  the  modification  of  the  docree.^* 

iT  Wightman    v.    Wightman,    45  App.  ,'!G6;   S.  C,  1S4  111.  471. 

III.  167.  ''-Wightman    v.    Wightman,    45 

*»  O'Callaghan     v.     O'Callaghan.  III.    1G7;    O'Callaghan   v.    O'Calla- 

69    111.    552;    Blake   v.    People.    80  ghan,  C9  111.  552;   see  Andrcivs  v. 

111.  11.  Andreios,  69   111.  609. 

■1"  Schuele    V.     Schuele,    57    111.  f'S  O'Callaghan     v.     O'Callaghan 

App.   1S9;    Kaillowsky  v.  Kadlow-  69  III.  552. 

sky.  63  111.  App.  292.  '■^  Craig   v.   Craig.   163    111.    176; 

'■"  Occre  V.  B;oo?«cr,  191  111.  416;  Daughcrty    v.    Daugkerty,    71    111. 

lli'iigrn  v.  Ilcngen,  271  111.  27S.  App.  301. 

'1  Barclay    v.    Barclay,    83    III. 
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It  is  a  general  rule,  especially  in  oouvts  of  eciuity,  that  a 
party  in  contempt  will  not  lie  heard  to  ask  any  favor  of 
the  court  in  the  case  in  which  the  contempt  occurs,  nor 
pt-nuitted  to  take  any  anirniative  steps  in  the  particular 
litii^ation,  exce])t  only  such  as  arc  necessary  to  his  de- 
fense aii'ainst  the  char,i;-('  of  contciiipt,  until  he  has  pureed 
himself  of  such  charge.-''' 

Failure  of  a  husband  to  comply  with  a  decree  directing 
payment  of  alimony  is  priina  facii:  evidence  of  contempt, 
to  ])urge  which  the  burden  is  ujion  him  to  satisfy  the  court 
of  bis  inability  to  pay/'" 

One  seeking  to  show  his  inability  to  pay  alimony  should 
show  with  reasonable  ceitainty  the  amount  of  money  he 
has  received,  and  that  it  has  been  disbursed  in  paying 
obligations  and  exi)enses  which,  under  the  law,  he  should 
pay  before  paying  alimony.'''^ 

AVhile  the  husband  is  not  entitled  to  notice  or  to  be 
sen'ed  with  a  copy  of  the  decree  for  the  payment  of  ali- 
mony,^* or  to  notice  that  an  attachment  will  be  asked,  or 
that  a  rule  to  show  cause  will  be  issued,'*^  the  better  prac- 
tice is,  when  the  money  becomes  due  and  payable  and  re- 
mains unpaid,  to  make  a  written  or  verbal  demand  upon 
the  husband  for  the  same,  specifying  the  amount  due. 

Upon  the  husband  contumaciously  refusing  or  neglect- 
ing to  pay  the  same,  the  solicitor  for  the  wife  should  pre- 
pare a  petition,  verified  by  affidavit,  showing  the  amount 
of  alimony  due,  the  fact  it  has  not  been  paid,  the  demand, 
and  the  refusal  or  neglect  of  the  husband  to  pay  the 
same.  The  petition  may  be  presented  to  the  court  ex 
parte,  and  an  order  will  then  be  entered  requiring  the 
husband  to  show  cause  why  an  attachment  should  not 
issue  against  him.  The  order  to  show  cause  should  be 
made  returnable  within  a  reasonable  time,  so  as  to  give 
the  husband  time  to  prepare  liis  answer  thereto. 

"  Rapalje  on     Contempt,     No.          =»  O'Callaghan     v.     O'Callayhan. 

135.  69   III.   552;    Shaffner  v.  Shaffner, 

otShaffner  t.   Bhafrii.er.  i\2   111.      212   111.   492. 

4$2.  '■»  Petrie  v.  People,  40  lU.   334; 

«J  Bhaffner  v.   Shaffner,  212   111.      Barclay   v.    Barclay,   83    111.    App. 

H92;    Henger  v.   Henger,    271    III.      366. 
278. 
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The  power  of  the  court  to  compel  payment  of  nliiuoiiy 
by  attachment  for  contempt  is  not  limited  to  arrears  for 
the  period  of  one  year  i)rior  to  the  application.®" 

No.  210.    Petition  for  rule  to  sliow  cause,  etc. 
(Title  of  cause  and  address,  as  in  No.  SOS,  ante.) 

Your  petitioner,  ,  respeotfully  represents  unto  the  court  that  she 

is  the  complainant  in  the  above  entitled  cause;  that  on,  etc,  an  order 
was    entered    in    said    cause,    directing    and    requiring    the    defendant 

therein,  to  pay  to  your  petitioner  the  sum  ot dollars,  on  or  before 

the  day  of  each  and  every  month,  commencing  on,  etc.,  for  her 

support  and  maintenance  during  the  pendency  of  said  suit;  that  on, 
etc.,  there  became  due  to  your  petitioner,  under  and  by  virtue  of  the 

terms  ot  said  order,  the  sum  of dollars;  that  your  petitioner,  both 

in  person  and  by  her  solicitor,  has  repeatedly  demanded  of  the  defend- 
ant the  payment  of  the  sum  so  due  to  petitioner,  but  that  the  defend- 
ant, although  well  able  so  to  do,  has  willfully  neglected  and  refused 
to  comply  with  said  order.  Your  petitioner  therefore  prays  that  a 
rule  may  be  entered  in  said  cause,  requiring  the  defendant  to  show 
cause,  within  a  reasonable  time,  to  he  fixed  by  the  court,  why  an  at- 
tachment should  not  issue  against  him,  and  he  be  punished  for  a  con- 
tempt of  this  court,  for  his  neglect  and  refusal  to  comply  with  the 
aforesaid  order  thereof. 

(Add  affidavit  as  in  No.  101,  ante.) 

No.  Sll.  Order  to  show  cause  why  attachment  should,  not  issue,  etc. 
(Tentie.  etc.,  as  in  No.  102,  ante.) 

This  cause  again  coming  on  to  be  heard  upon  the  petition  of  

complainant  in  the  above  entitled  cause,  filed  herein,  on,  etc.,  and  it 
appearing  to  the  court  from  said  petition  and  affidavits  filed  in  support 
thereof,  that  there  is  due  from  the  defendant  to  said  petitioner,  for 
arrears  of  alimony  under  the  terms  of  a  former  decree  of  this  court, 

the   sum   of  dollars,   and   that   the  said   defendant   has   willfully 

neglected  or  refused  to  pay  the  same  or  any  part  thereof  after  a 
proper  and  reasonable  demand  upon  him  therefor;   it  is  ordered   that 

the  said  defendant be  and  appear  before  this  court  on  the  coniing 

in  thereof,  on  the day  of ,  19 — ,  and  show  cause,  if  any  he  has, 

why  he  should  not  bo  punished  for  contempt  of  this  court  in  neglecting 
and  refusing  to  comply  with  the  said  order  thereof.  " 

Upon  the  rodini  il;iy  of  flic  rule  <o  sliow  cause,  ilic  |icti 
tioiior  shnnld  call  up  flic  matter  in  open  courl,  and  the 
husband  may  th<'ii  file  iind  present  his  answer  (o  flic  ruh- 
and  such  affidavits  as  lie  may  have  U)  sustain  it.  The  an- 
•■^wer  ip  usually  in  the  form  of  an  alTidavil.  Tlie  petitioner 
may  then  present  connter-allidavifs. 

toShaffner  v.    Shaffner,   212    III.   492. 
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It'  sufficiont  cause  is  not  slinwii  and  tlic  husband  is  pres- 
ent in  open  court  he  may  at  once  he  committed  to  jail. 
If,  hii\v(;vcr,  lie  lias  failed  to  ap]>car  in  answer  to  the  rule 
(lie  court  will  order  an  attaciiiiiciit  to  issue.  The  pi'O- 
ccedin^-  l)eiiig  a  civil  one,  it  is  not  necessary  for  the  de- 
tViidaiit  to  he  personally  iiresciil  in  order  to  commit 
liiiii.'" 

No.  S12.     Writ  of  attachment  for  contempt. 

IN   THE   NAME  OF  THE  PEOPLE   OF  THE    STATE   OF   ILLINOIS. 

To  the  sheriff  of  the  county  of . 

Greeting: 

We  lommand  you  that  you  attach ,  so  as  to  have  his  hody  before 

the  Circuit  Court,  for  the  county  of ,  in  chancery,  at  the  opening  of 

said  court,  on  the  day  of  A.  D.  19 — ,  there  to  answer 

unto  said  court  the  charge  of  misconduct  and  contempt,  in  his  neglect 
and  refusal  to  comply  with  and  obey  an  order  thereof,  made  and  entered 

on  the  —  day  of A.  D.  19 — ,  in  the  case  of ,  complainant,  and 

,   defendant,   which   he,  as   alleged,   hath    committed   against   said 

(ourt  in  said  cause,  then  and  still  pending  in  said  court,  and  further 
perform  and  abide  such  order  as  said  court  shall  make  in  this  behalf. 
And  have  you  then  and  there  this  writ,  and  make  and  return  a  cer- 
tificate under  your  hand,  of  the  manner  in  which  you  have  executed 
the  same. 

Witness  etc. 

A  certified  copy  of  an  order  for  an  attachment  to  com- 
l)el  the  payment  of  money,  is  no  authority  for  arrest. 
Process  should  issue  on  such  order.*- 

"So.  213.     Order  committing  defendant  for  contempt. 
{Caption,  as  in  Ko.  102,  ante.) 

This  cause  having  come  on  to  be  heard  upon  the  rule  heretofore  en- 
tered herein,  requiring  the  defendant  to  show  cause  why  he  should  not 
be  attached  for  contempt  of  court  for  failure  to  pay  arrears  of  alimony 
heretofore  due  under  the  decree  entered  in  said  cause;  and  the  court 
having  jurisdiction  of  said  cause,  and  having  heard  read  the  afiidavits 
filed  on  behalf  of  the  complainant  and  defendant  respectively,  and  all 
parties  being  present  in  open  court,  either  in  person  or  by  counsel;  and 
the  court  having  heard  the  arguments  of  counsel  of  said  respective  par- 
ties, doth  find  that  there  is  now  due  and  unpaid  from  the  defendant  to 

the  complainant  for  arrears  of  alimony  under  said  decree,  the  sum  of 

dollars;  and  the  court  further  finds  that  no  sufficient  cause  is  shown 
by  the  said  defendant  why  the  same  should  not  be  paid,  or  that  he  has 
be«n  or  is  unable  to  pay  the  same,  but  that  he,  although  able  so  to  do, 

■t  Harclay    v.    Barclay,    184    111.  <i- Leighton   v.   Hail,  31   111.  108. 

471. 
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•willfully  fails  and  refuses  to  obey  the  decree  of  this  court  by  paying 
said  alimony;    and  the  court  doth   further  find  and  adjudge  the  said 

defendant  to  be  guilty  of  contempt  of  this  court,  and  that  said 

contempt  has  tended  to  defeat  and  impair  the  rights  and  interests 
of  the  complainant  herein  and  bring  the  administration  of  justice 
into  contempt;  it  is  therefore  ordered  that  said  defendant be  com- 
mitted to   the   common  jail  of  county,   Illinois,  there  to   remain 

charged  with  said  contempt  of  this  court,  until  he  pay  the  said  sum 
of dollars  into  this  court  for  the  use  of  complainant,  or  until  re- 
leased by  due  process  of  law,  and  that  a  warrant  for  said  commitment 

issue  forthwith,  directed  to  the  sheriff  of  said  county,  Illinois,  to 

execute. 

In  cases  of  criminal  contempts  the  attachment  writ 
should  run  in  the  name  of  the  People  of  the  State  of  Illi- 
nois,*^^  but  where  the  proceeding  is  really  an  incident  of 
the  principal  suit,  and  is  brought  to  advance  the  interest 
of  a  party,  the  practice  seems  to  be  to  entitle  and  file  the 
papers  in  the  original  suit.®* 

Where  a  proceeding  is  for  a  criminal  contempt  it  is 
proper  to  entitle  the  proceeding  as  a  prosecution  by  the 
People,  and  where  the  proceeding  is  merely  incident  to  the 
main  suit  it  is  proper  to  entitle  the  papers  as  in  such  suit ; 
but  the  practice  is  not  uniform  nor  of  great  importance." 

The  fact  that  an  order  for  commitment  for  contempt 
providing  for  the  discharge  of  the  defendant  upon  mak- 
ing payment  to  the  complainant,  her  solicitor  of  record  or 
the  clerk  of  the  court,  fails  to  provide  for  such  discharge 
upon  payment  to  the  jailer  or  sheritf,  does  not  render  tlie 
order  "indefinite,  incomplete  and  insufTficient.""^ 

By  sale  of  real  estate. — The  statute  further  provides 
(Sec.  20.)  tluit 

"Whenever,  in  any  case  of  divorce,  a  decree  for  alimony  or  mainte- 
nance is  made  a  lien  on  any  real  estate  to  secure  the  payment  of  any 
money  to  become  due  by  installments,  and  a  sale  of  such  real  estate 
shall  become  necessary  to  satisfy  any  of  such  installments,  the  prop- 
erty shall  be  sold  subject  to  the  lien  of  the  installments  not  then  due, 
unless  the  court  shall,  at  the  time,  direct  otherwise,  and  subsequent 
sales  may,  from  time  to  time,  be  made  to  enforce  such  lien  as  the  in- 
stallments may  become  due,  until  all  installments  arc  paid."  "" 

tiLcighion  v.  Hall,  31  111.  108;  111.  61G. 
Lester  v.  People,  150  111.  408.  ot  Rev.    Stat.    (1913)    911;    2   J. 

i*  Lester  v.  People,  150  111.  408.  &  A.  An.  Stat.  2303. 
as  McKcnzie    v.    McKenzie,    238 
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This  section  does  not  ajjiily  where  tlie  court  has  di. 
rected  the  sah'  to  be  niade  free  from  the  lien  of  the  in- 
sfanments.'''** 

Wliere  a  decree  for  tlie  payment  of  alimony  does  not 
provide  for  its  heinji:  executed  l)y  the  master,  an  execution 
may  issue  the  same  as  ujjou  a  judgment  at  law.*'* 

Accrued  unpaid  alimony  is  not  released  by  the  death  of 
the  wife  but  })asses  to  her  personal  representatives.'" 

The  court  lias  no  power  to  make  a  decree  for  alimoiiy  a 
lien  on  personal  jtroperty.'^ 

Homestead — Conveyance  of  may  be  decreed. — Under 
section  5  of  tlie  Exemptions  act,  the  court,  in  a  divoi'ce 
case,  may  dispose  of  the  homestead  estate  according  to 
the  equities  of  the  ease;  and  if  the  effect  of  a  divorce 
decree  is  to  divest  the  husband  of  his  homestead  he  can 
not  set  up  a  claim  of  homestead  to  defeat  the  enforce- 
ment of  the  decree  for  alimony.'- 

In  divorce  proceedings  the  court  may  decree  the  con- 
veyance of  the  homestead  by  the  husband  within  a  time 
tixed,  and  if  he  fails  to  comply  with  the  decree  the  court 
may  direct  the  master  in  chancery  to  make  the  convey- 
ance, in  which  case  the  conveyance  executed  by  the  mas- 
ter is  valid  a7id  tlie  husband  is  not  entitled  to  redeem."^ 

By  sequestration. — The  mode  and  method  of  enforcing 
the  performance  of  decrees  of  courts  of  chancery  by 
sequestration  have  already  been  treated  in  Cha^Dter  V 
of  this  work,  entitled  Peocess  for  Appeabance. 

SECTION  xviir. 
WHEN  DIVORCED  PERSON   MAY  RE-MARRY. 

Section  la  of  the  Divorce  Act  provides  that 

"In  every  case  in  which  a  divorce  has  been  granted  for  any  of  the 
several  causes  contained  in  section  1  of  said  act,  neither  party  shall 

ii  Henderson   v.    Craig,    179  111.          ^lYelton    v.    Hundley,     28     111. 

395.  App.    640. 

»» Dinet    v.    Eigenmann,    80  111.          ''^  Boboicski    v.    Bobowski,    242 

274.  111.   524;    Doyle  t.  Doyre,   268   III. 

^0  Dinet    v.    Eigenmann,    80  111.      96. 

274;  Becker  \.  Becker.  79  111.  .">32;  t->  Bobowski    v.    Bobowski,    242 

Craig  v.  Craig,  163  111.  176.  111.  524. 
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marry  again  within  one  year  from  the  time  the  decree  was  granted; 
provided,  when  the  cause  tor  such  divorce  is  adultery,  the  person 
decreed  guilty  of  adultery  shall  not  marry  for  a  term  of  two  years  from 
the  time  the  decree  was  granted:  Provided,  however,  that  nothing  in 
this  section  shall  prevent  the  persons  divorced  from  remarrying  each 
other;  and  every  person  marrying  contrary  to  the  provisions  ot  this 
section  shall  he  punished  by  imprisonment  in  the  penitentiary  for 
not  less  than  one  year,  nor  more  than  three  years,  and  said  marriage 
shall  be  held  absolutely  void."  ■* 

The  foregoing  section  was  held  to  be  constitutional  in 
Olsen  V.  People,  219  111.  40.  Said  section  is  not  merely 
penal  in  character,  but  is  a  statute  lawfully  imposing  upon 
citizens  of  this  State,  as  a  ])ositive  policy  of  the  State  for 
the  protection  of  the  morals  and  good  order  of  society 
against  serious  social  evils,  an  incapacity  to  contract  mar- 
riage, and  a  marriage  contracted  in  disregard  of  its  pro- 
liibition  is  void  wherever  celebrated. '° 

Marriages  contracted  in  another  State  fall  within  the 
pui'view  of  this  act."" 

The  act  applies  to  persons  divorced  within  one  year 
before  it  took  effect.'''' 

The  fact  that  a  divorce  decree  embodies  the  prohibition 
of  section  la  above  quoted  does  not  authorize  the  court  to 
adjudge  one  of  the  parties  in  contempt  for  violating  such 
l)rovision,  nor  to  enjoin  the  parties  from  marrying  again 
within  one  year.''^ 

By  an  act  in  force  July  1,  1915,  it  is  provided  that: 
"If  any  person  residing  and  intending  to  continue  to  reside  in  this 
State  and  who  is  disabled  or  prohibited  from  contracting  marriage 
under  the  laws  of  this  State  shall  go  into  another  State  or  county  and 
there  contract  a  marriage  prohibited  and  declared  void  by  the  laws  of 
this  State,  such  marriage  shall  be  null  and  void  for  all  purposes  in  this 
State  with  the  same  effect  as  though  such  prohibited  marriage  had 
been  entered  into  in  this  State,  and  that  no  marriage  shall  be  con- 
tracted in  this  State  by  a  party  residing  and  intending  to  continue 
to  reside  in  anotlior  State  of  jurisdiction  if  such  marriage  would  be 
void  if  contracted  in  such  other  State  or  jurisdiction  and  every  mar- 
riage celebrated  in  this  State  in  violation  ot  this  provision  shall  be 
null  and  void."''' " 

-<  Rev.    Stat.    (1913)    910;    S    J.  527. 
&  A.  An.  Stat.  2284.  '"  Olsen  v.  People.  219  111.  40. 

^i  Wilson   v.   Cook.  256   111.  4t!0;  ^o  People  v.  Prouty.  262  111.  218. 

Hzlauzis  v.   Szlaiizis,   255   111.   314.  Tsa  Laws  1-915,  p.  496;  Rev.  Stat 

'u  Wilson  v.  Cook,  256  HI.   460;  1915-6,  p.  1695. 
Jiehring  v.  Nehring,  164  111.  App. 
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section  xix. 
annulment  of  marriage  procured  by  fraud. 

Under  the  law  of  this  State,  a  marriage  procured  by 
fraiiilulont  reprosoiitations  may  be  annulled  by  a  court 
of  equity.'*  Such  representations,  however,  must  be  of 
something  essential  to  the  marriage  relation  which  makes 
imjiossible  the  performance  of  th(>  duties  and  obligations 
of  tiiat  relation  or  reiuk'rs  its  assumption  or  continuance 
dangerous  to  health  or  life.^"  The  fraud  must  go  to  the 
very  essence  of  the  contract. 

Fraudulent  representations  of  one  party  as  to  birth, 
social  position,  fortune,  good  health  and  temperament 
can  not  therefore  vitiate  the  contract.^^ 

Personal  qualities  are  not  essential  elements  of  mar- 
riage and  it  is  contrary  to  public  policy  to  annul  marriage 
for  fraud  or  misrepresentation  as  to  the  same.''-  Neither 
concealment  of  the  fact  that  the  woman  liad  previously 
lieen  insane  ;^^  nor  of  kleptomania  f*  nor  by  a  woman  of 
unchastity  ]irior  to  marriage  ;''•'''  nor  of  a  ])rior  marriage;*" 
nor  of  the  birth  of  an  illegitimate  child  prior  to  mar- 
riage;*^ nor  the  representation  by  a  pregnant  woman 
nuide  to  a  man  with  whom  she  had  illicit  intercourse  for 
the  puri)ose  of  inducing  him  to  marry  her,  that  he  is  the 
father  of  her  child  ;*®  will  constitute  fraud  for  which  mar- 
riage will  be  annulled. 

In  a  proceeding  to  annul  a  marriage  which  took  place  in 
a  foreign  State,  upon  the  ground  that  the  complainant's 
consent  to  the  marriage  was  procured  by  fraud  and  that 
under  the  statute  of  such  foreign  State,  fraud  in  obtaining 
consent  to  a  marriage  is  ground  for  its  annulment,  the 

T>  Lyon  V.  Lyon.  230  111.  366.  196;    Varney   v.   Varney.    52    Wis. 

80  ihid.  120. 

I'i  Schoul.   Dom.  Rcl.  No.   25;    1  »«  Donnely  v.  Strong,  175  Mass. 

Jtish.   M.   rf   D.   No.    167;    2    Kent  157. 

Com.  77;  Lyon  v.  Lyon,  supra.  ot  Farr   v.    Fan.    2    McArth.    I). 

«2  4.  rf  E.  Enc.  Law.  11S4;  Lyon  C.  35;   Smith  v.  Smith,  8  Ore.  100. 

V.  Lyon,  supra.  "'  Franke  v.  Franke.  IS  L.  R.  A. 

^3  Cummington    v.    Belch rrtoun,  375;    Foss  v.   Foss,   12   Allen,   86; 

149  Mass.  223.  Crehan  v.   Crehan,   97   Mass,   350; 

St  Lewis  V.  Lewis.  44  Minn.  124.  Lynn   v.   Lyon,  supra;    contra  Di- 

"■■  Leavitt    v.    Leavitt.    13    Mich.  Lorenzo   v.   DiLorenzo,   174   N.   Y. 

4.52;    AUen's    Appeal,    99    Pa.    St.  467. 
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court  of  the  forum  will  determiue  whether  the  acts  of  the 
det'eudant  constituted  fraud.*"* 

A  marriage  is  void  ab  initio  where  the  mental  faculties 
of  the  husband  were  so  impaired  that  he  was  unable  to 
understand  the  nature  and  effect  of  the  act  of  marriayc, 
and  where  he  was  subjected  to  improper  influences.'-"' 

The  guardian  of  an  insane  person  can  maintain  a  bill 
in  equity  to  have  declared  null  the  marriage  of  his  ward 
on  the  ground  of  mental  incapacity  on  the  part  of  his 
ward.®^ 

s"  Lyon  V.  Lyon,  230  111.   366.  si  pyott  v.   Pyott,   191    III.    280; 

no  Pyott  V.  Pyott,  191   111.   2S0.        Orchardson  v.  Cofield,'  171  111.  14. 
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SECTION  I. 
WHEN  IT  LIES,  ETC. 

The  subject  of  tliis  chapter  is  an  allowance  made  by 
a  husband  to  bis  wife  for  her  separate  supjiort  and  main- 
tenance. In  general,  if  a  wife  is  abandoned  by  her  bus- 
band,  without  fault  on  her  part,  and  she  is  left  without 
adecjuate  means  of  support,  a  bill  in  ecjuity  will  lie  to  com- 
jtel  the  husband  to  su))port  her,  without  asking  for,  or  pro- 
curing a  decree  for  a  divorce.^ 

Allowance,  when  and  how  granted. — The  first  section 
of  the  act  relative  to  separate  maintenance  provides: 

"That  married  women,  who,  without  their  fault,  now  live  or  here- 
after may  live,  separate  and  apart  from  their  husbands,  may  have  their 
remedy  in  equity  in  their  own  names,  respectively,  against  their  said 
husbands  in  the  circuit  court  of  the  county  where  the  husband  re- 
sides, tor  a  reasonable  support  and  maintenance,  while  they  so  live 
or  have  so  lived  separate  and  apart;  and  in  determining  the  amount 
to  be  allowed,  the  court  shall  have  reference  to  the  condition  of  the 
parties  in  life  at  the  place  of  residence  of  the  husband,  and  the  cir- 
cumstances of  the  respective  cases;  and  the  court  may  grant  allowance 
to  enable  the  wife  to  prosecute  her  suit  as  in  cases  of  divorce."  - 

Common  law  liability  of  husband. — The  husband,  by 
the  common  law,  is  bound  to  provide  his  wife  with  neces- 

1  Schouler     on      Husband     and  2  Rev.   Stat.    (1913)    1364;    3    .1. 

Wife,  Sec.  485.  &  A.  An.  Stat.  3346. 

(497) 

32 
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saries  suitable  to  lier  condition  and  his  condition  in  lifo. 
If  the  wife  separates  from  her  husband  without  good 
cause  and  against  his  consent,  lie  is  not  responsible,  even 
for  necessaries  furnished  her,  when  residing  apart  from 
her. 

Notwithstanding  the  common  law  rules  that  impose  the 
duty  upon  the  husband  to  provide  his  wife  with  necessa- 
ries suitable  to  her  condition  in  life,  many  obstacles  lay  in 
the  way  of  its  enforcement,  because  the  persons  who  trust 
her  on  her  husband's  account  must  do  so  at  their  peril, 
they  being  subject  to  the  burden  of  showing  a  case  where 
the  law  gives  her  the  ci'edit  of  her  husband  for  necessa- 
ries suitable  to  her  situation  and  his  condition  in  life. 

Statutory  liability. — In  consequence  of  the  inadequacy 
of  tlie  common  law  remedy,  and  the  refusal  of  courts  of 
equity  to  take  jurisdiction  for  the  enforcement  of  the  hus- 
l)and's  duty  to  furnish  support  and  maintenance  for  his 
wife,  the  legislature  passed  the  act  above  referred  to. 

In  construing  this  act  the  court  must  have  regard  to 
the  common  law  duty  or  obligation  of  tile  husband  to 
support  and  maintain  his  wife,  the  remedy  afforded  by 
that  law,  its  defects  and  inadequacy  under  many  circum- 
stances, and  the  remedy  jjroposed  by  the  statute;  and  it 
is  the  duty  of  the  court  to  so  construe  the  act  as  to  sup- 
press the  mischief  and  advance  the  remedy. 

The  object  of  the  statute  is  apparent  on  its  face.  It  is 
to  confer  jurisdiction  upon  courts  of  equity,  to  enforce 
tlu^  common  law  duty  of  the  husband  to  furnish  support 
and  maintenance  for  the  wife,  suitable  to  the  condition  of 
tlie  ])arti('s  in  life,  upon  her  a])plicatioii,  in  all  cases  where 
siie  is  living  separate  and  a|)art  from  him  without  her 
faull,  or  in  other  words,  under  sucli  circumstances  as 
wouhl  enabh'  lier  to  avail  Iierself  of  tlie  (•(unnion  law  rem- 
edy of  obtaining  such  support,  ui)on  the  credit  of  her 
husband.'' 

Grounds  for. — The  only  question  usually  presented  in 
tliis  kind  of  cases  is,  whether  the  wife  is  living  separate 

3  Rosa  V.  Ross,  6!i  ni.  :m):  Wil-  Woolen  Co.  v.  Lcslicr,  267  111.  IV. 
Ictts     V.     Willctts.     101     111.     122; 
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ami  apart  t'loiii  her  husband  under  such  circumstances  as 
clothe  lier  with  the  right  at  common  law  to  support  and 
maintcnain'o  upon  his  credit.  To  be  so,  it  must  be  with- 
out her  fault ;  if  she  left  his  house  to  live  apart  from  him 
in  consequence  of  improper  treatment,  he  is  liable  for  her 
necessary  support,  and  to  that  extent  she  has  credit  on 
his  account  in  tlic  (■(nunuuiity.'' 

If  the  separation  is  caused  by  improper  treatment  on 
the  part  of  the  Inisband,  such  as  would  justify  the  wife  in 
leaving  liis  bed  and  board,  he  is  liable  for  her  necessary 
support ;  and  to  that  extent  she  may  avail  herself  of  her 
common  law  remedy  of  obtaining  such  support  on  his 
credit.'' 

Where,  in  a  divorce  case,  it  was  proven  that  the  hus- 
band addressed  his  wife  in  the  coarsest  terms,  using  lan- 
guage that  implied  a  want  of  chastity,  it  was  there  held 
that  there  is  nothing  that  inflicts  so  deep  and  cruel  a 
wound  upon  a  pure  wife  as  a  false  accusation  of  want  of 
chastity  beside  which  the  physical  injuries  proven  in  the 
case  were  as  nothing.  The  law  has  made  one  a  cause  of 
divorce,  but  not  the  other.  It  would  be  a  reproach  to  our 
laws  that  it  were  not  permissible  for  the  wife  to  abandon 
the  husband,  who  should  cruelly,  without  just  reason,  re- 
proach her  with  a  want  of  virtue  and  fidelity  to  her  mar- 
riage vows.  Happily,  the  law  will  not  require  her  to  sub- 
mit to  any  such  degradation.  While  such  conduct  will 
constitute  no  ground  for  divorce  under  our  statute,  it 
will  justify  her  in  living  separate  and  apart  from  her  hus- 
band, where  such  cruel  accusations  will  add  no  jnore  to 
her  weight  of  sorrow.^ 

Undoubtedly  extreme  and  protracted  suffering  may  be 
produced  pi'imarily  by  operation  on  the  mind  alone;  and 

*Ross  V.  Ross,  69  111.  569;   Wil-  C' Wilson   v.    Bishop,    10    Bradw. 

letts    V.     Willetts,     104     111.    122;  .588;    Koss    v.    Ross,    69    111.    569; 

Evans  v.  Fisher,  5  Gilm.  569;   see  Schmickle  v.  Bicrman,  89  III.  454; 

2  Kent's  Com.  146-7;   1  Bishop  on  Bevier   v.    Galloway,    71    111.    517; 

Mar.     and     Dlv.,     Sees.     568-572;  Rea  v.  Durkee,  25  111.   503;    Love 

Hhaw  V.  Thompson.  16  Pirk,  198;  v.  Moynehan,  16  111.  277. 

Jenkins  v.  Jenkins,   104   111.   134;  » Farnham  v.   Farnham,   73    111. 

Cooper  V.   Cooper,   4   Bradw.   2S5;  497;    Ward  v.  Ward,  103  111.  477; 

Johnson  V.  Johnson,  125  111.   510.  Seelye  v.   Seelye,  45   111.   App.  27. 
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hence,  threats  of  physical  violence  and  false  charges  of 
adultery  malicioiasly  made,  are  competent  evidence  to 
prove  cruelty.  And  where  they  are  accompanied  or  fol- 
lowed by  acts  of  actual  malicious  physical  violence  the\ 
serve  to  magnify  the  atrocity  of  the  acts." 

While  abusive,  vulgar  language,  and  opprobrious 
epitliets,  constantly  used  by  a  husband  toward  his  wife, 
so  as  to  render  her  condition  unendura1)le  and  her  life 
Imrdensome,  are  not  sufficient  in  tliemselves  for  granting 
a  divorce,  yet,  as  has  been  said,  the  wife  is  thereby  justi- 
fied "in  living  separate  and  apart  from  her  husband."" 

Words  of  menace,  accom]ianied  by  a  probability  of 
bodily  violence,  will  be  sufficient;  and  it  may  be  enough 
if  he  inflict  indignity  merely,  and  threaten  pain.'" 

But  the  causes  for  apprehension  must  be  weighty  and 
show  an  impossibility  that  the  duties  of  the  married  life 
can  be  discharged. ''  Thus  the  husband's  refusal  to  per- 
mit his  wife  to  attend  church,  of  which  she  is  a  member, 
is  not  a  ground  for  separation.'-  Nor  is  occasional,  or 
even  frequent  intoxication  a  ground  for  separation;  noi- 
do  occasional  sallies  of  passion,  from  whatever  cause, 
amount  to  legal  cruelty,  so  long  as  they  do  not  threaten 
bodily  harm.'^ 

An  allowance  will  not  be  made  to  a  wife  on  account 
of  the  cruelty  of  her  husband,  if  the  violence  complain(>(l 
of  was  induced  by  a  sufficient  provocation  on  her  part." 

As  to  a  proceeding  for  separate  maintenance  on  the 
ground  of  abandonment,  it  has  been  held  tliat  there  must 
be  shown  both  an  abandonment  and  a  neglect  to  pro- 
vide.'^ 

T  Sharp  V.   Sharp,   116   111.   509;  v.  UViis/jen.  4  Barb.  217. 

Harman    v.    Harman,    16    111.    85;  i- Lawrence     v.      Lawrence,     3 

Kennedy    v.    Kennedy,    73    N.    Y.  Paige   Ch.   267;    and   see   Burr  v. 

369;    1   Bishop  on   Mar.   and   niv..  Burr.  10  Paige  Ch.   20. 

Sees.  762-784,  and  729.  >■' Mason  v.  Mason,   1   Edw.   Ch. 

6  Farnham   v.   Faniliam,   suiira;  278;   Joliiison  v.  Johnson.   125   111. 

Sharp  V.   Sharp,  supra.  510. 

0  Ibid.  '••  Boyd  v.  Bo}/d,  Harper  (S.  C. ) 

ioWhispcll  V.  ^Vhispcll,  4   Uarli.  Kq.    144;    Oriffin   v.    Onffin,    S    li. 

217;    2   Van    Santv.    Eq.    Pr.    262,  Monr.     (Ky.)     120;     Anderson     v. 

203.  Anderson,  45  111.  App.  168. 

112  Kent's  Com.   120;    ^yhisptil  ^^  Ahrenfelt   v.   Ahrcnfelt,    llotT. 
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The  failure  to  provide  ;i  suitable  iilace  of  abode  is  a 
gi'ound  for  separate  maintenance'.'" 

A  verdict  of  a  ,iury  aii'aiiist  the  hnsl)aiid  seekinsi;  a  di- 
vorce, does  not  establish  n  wife's  right  to  a  separate  main- 
tenance"''" and  apart  from  tlie  statute,  the  wife  can  not 
sue  for  maintenance,  nskinu'  for  no  other  relief.""' 

If  a  wife  lias  entered  into  articles  of  separation,  it  is 
a  grave  question  whether  a  bill  for  a  separate  mainte- 
nance will  lie,*^  Imt  if  adultery  is  charged  in  the  bill,  and 
the  prayer  is  also  for  general  relief,  if  the  charge  is 
proved,  a  divorce  may  be  granted.** 

(irounds  for  a  separate  maintenance,  other  than  tliose 
for  a  divorce,  are  where  there  is  reasonalile  danger  of 
l)ersonal  violence,  or  persistent  nnjnstitiable  conduct  by 
the  husband  toward  his  wife,  which  would  render  her  life 
miserable.*" 

The  fact  that  a  husband  becomes  disagreeable  by  rea- 
son of  sickness  which  he  can  not  control,  is  not  ground 
for  separate  maintenance.-" 

As  to  what  constitutes  living  apart  see  cases  noted 
below.-* 

SECTION  II. 
VENUE— COSTS. 

Venue — No  security  for  costs  required. — Section  2  of 

the  act  provides  that 

"Proceedings  under  this  act  shall  be  instituted  in  the  county  where 
the  husband  resides,  and  process  may  be  served  in  any  county  in  the 
State;  but  the  wife  shall  not  be  required  to  give  bond  for  costs  in  any 
such   proceeding:      Provided,   in   case  the  husband   shall   abandon   the 

Ch.  47;  see  Babbitt  v.  Babbitt.  69  Bradw.   472. 

111.   277.  '» Hunter   v.   Hunter,    7    Bradw. 

^oMaddox    v.    Maddox,    189    111.  253;    Vmlauf  v.  Umlauf,  9  Bradw. 

152.  .517;   S.  C,  103  111.  651;   S.  C,  117 

ietWahle  V.  Wahle.  71   III.   510.  III.  580. 

ii^  Trotter  \.  Trotter,  n  111.510;  ^o  Orendorff  v.  Orendorff.  91  111. 

Dmlauf  V.   Vmlauf.   117  lU.  580.  App.   61. 

II  Patterson    v.    Patterson.    Ill  21  Klemme    v.    Klemme.    37    111. 

111.     App.     342;     see    Sehriner    v.  App.  hi;' Smith  v.  Bmith,  156  111. 

Schriner,  155   111.   App.   191.  App.   176. 

IS  Middleton    v.     Middlcton,     18 
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wife  without  fault  on  lier  part,  and  remove  to  another  county  in  this 
State,  then  and  in  that  case  such  suit  may  be  brought  by  the  wife 
either  in  the  county  where  they  resided  at  the  time  of  such  abandon- 
ment as  aforesaid  or  in  the  county  where  the  husband  resides  at  the 
time  of  the  commencement  of  such  suit."  -- 

This  section  merely  determines  the  county  whore  a 
separate  maintenance  suit  shall  be  brought  if  the  hus- 
l)and  is  a  resident  of  Illinois,  but  as  to  eases  where  the 
husband  is  a  non-resident,  section  3  of  the  Chancery  act, 
providing  that  suit  may  be  brought  in  any  county  if  the 
defendant  is  a  non-resident,  controls.--" 

Where  a  husband  deserts  his  wife  while  they  reside  in 
Illinois  and  takes  up  his  residence  in  another  State,  the 
wife,  if  slie  continues  to  reside  in  Illinois,  may  bring  a 
separate  maintenance  suit  in  any  county  of  the  State.^^ 


SECTION  III. 
PROCEEDINGS   TO  OBTAIN. 

The  bill. — The  bill  for  a  separate  maintenance  may  be 
framed  substantially  as  a  bill  for  a  divorce,  except  that 
tlie  prayer  is  different.  The  prayer  should  be  for  the 
care,  custody  and  education  of  the  children,  if  any,  and 
that  the  defendant  be  compelled  to  make  proper  and  suit- 
able provision  for  the  support  and  maintenance  of  the 
complainant  and  the  children.  As  to  averments  of  bill, 
see  cases  noted  below.^^ 

Injunction. — If  an  injunction  is  deemed  necessary  to 
resti'ain  the  husband  from  disposing  of,  or  incumbering 
his  property,  or  from  interfering  with  the  com]ilainant, 
or  the  children,  during  the  pendency  of  tlie  suit,  tlie  facts 
to  justify  such  injundion  may  be  set  forth  in  the  bill  as 
in  a  suit  for  a  divorce. 

22  Rev.   Stat.    (1913)    13G5;    3   .1.  111.  (116. 

&  A.   An.   Stat.  3351;    see  Habhitl  ''^  Kleemati  v.   KJeeman.   37   111. 

V.  Habbitt,  69  111.  277.  App.    52;    McKenzic  v.   McKenzie, 

nMcKenzie    v.    McKenzie.    238  141    111.    App.    126;    Middh'ton    v. 

111.     616;     Reifschnciilrr    v.     h'cif-  Middh'ton,  18  111.  App.  472;   Foini- 

Schneider,  241  111.  92.  tain  v.  Fountain,  23  111.  App.  529. 

'i*  MoKenzie    v.    McKenzie,    238 
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7^0.  21 'i.     Ilill  for  st'jMiate  vi aintenance. 
To  the  Honoralile  .lurtKes  of  the  Circuit  Court  of  the  County  of  — — ,  in 
the   State   of    Illinois, 

In   Chancery    sitting: 

1.  Your  oratrix,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 

that  she  is  a  resident  of  the  said  county  of  ;   that  on,  etc.,  your 

orator  was  married  to  one  C.  B.,  the  defendant  hereinafter  named,  at, 
etc.,  and  continued  to  live  with  the  defendant  C.  B.  as  his  wife  ever 
since  said  marriage  until,  etc.,  when  your  oratrix  was  compelled  to 
ahandon  the  defendant  C.  B.  for  the  causes  hereinafter  set  forth;  that 
during  the  time  your  oratrix  and  the  defendant  cohabited  as  husband 
and  wife,  they  had  two  children,  namely,  E.  B.  and  F.  B.,  the  said 
E.  B.,  being  aged  years,  and  the  said  F.  B.  years. 

2.  Your  oratrix  further  represents,  that  during  the  time  your  oratrix 
and  the  defendant  cohabited  as  husband  and  wife,  your  oratrix  faith- 
fully discharged  all  her  duties  as  such  wife,  and  at  all  times  treated 
him  with  kindness  and  forbearance;  but  that  the  defendant,  a  few 
months  after  said  marriage,  commenced  a  course  of  unkind,  cruel  and 
inhuman  conduct  toward  her,  which  continued  until  she  finally 
separated  from  him,  on,  etc.;  since  which  time  she  has  lived  separate 
and  apart  from  the  defendant;  and  that  on  divers  occasions,  while 
she  lived  with  the  defendant,  he  was  guilty  of  such  extreme  and  re- 
peated cruelty  toward  her,  as  to  render  it  unsafe  and  improper  for 
her  to  live  with  him;  that  on,  etc.  {Specify  the  particular  acts  of 
cruelty.) 

3.  Your  oratrix  further  represents,  that  the  defendant  is  a  man  of 
violent  passion  and  ungovernable  temper;  that,  on  many  occasions,  he 
addressed  to  your  oratrix  the  most  opprobrious  epithets  and  threats 
of  personal  violence,  and  has  repeatedly  threatened  to  take  her  life; 
that  in  consequence  of  the  cruel  and  inhuman  treatment  and  threats 
aforesaid,  and  such  conduct  as  to  render  it  unsafe  for  her  to  live  with 

or  remain  near  him,  you  oratrix  was  obliged,  on  the  said  day  of, 

etc.,  to  leave  the  house  of  the  defendant,  and  seek  refuge  with  her 
friends,  since  which  time  she  has  not  dared  to  return  to  the  defendant's 
house,  or  live  with  him. 

4.  Your  oratrix  further  represents,  that  the  defendant  is  seized  and 

possessed   of  real   and   personal   estate  to   about  the   amount  of  

dollars;    that  his  annual  income  is  at  least  dollars;    and  that 

he  is  a  strong,  healthy  man,  and  abundantly  able  to  take  care  of  and 
support  bis  family;  but  he  has  refused,  and  neglects  to  provide  for  the 
support  and  maintenance  of  your  oratrix;  that  your  oratrix  has  no 
property  or  income  of  her  own,  and  is  now  entirely  dependent  upon 
the  charity  of  her  friends  for  support. 

•1.  Forasmuch,  therefore,  as  your  oratrix  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity,  your  oratrix  prays  that  the  said 
C.  B.,  who  is  made  party  defendant  to  this  bill,  may  be  required  to 
make  full  and  direct  answer  to  the  same,  hut  not  under  oath,  the  an- 
tuer  under  onlli  bring  Htiivrrl:  that  the  defendant  may  be  compelled 
to  make  a  proper  and  suitable  provision  for  the  sejiarate  maintenance 
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and  support  of  your  oratrix  and  the  said  children,  according  to  the 
statute  in  such  case  made  and  provided;  and  that  your  oratrix  may 
have  the  care,  custody  and  education  of  the  said  children  of  said  mar- 
riage; and  that  your  oratrix  may  have  such  other  and  further  relief  in 
the  premises  as  equity  may  require,  and  to  the  court  shall  seem  meet. 
6.     May  it  please  the  court  to  grant  the  writ  of  summons  in  chancery. 

directed  to  the  sheriff  of  said  county  of  ,  commanding  him  that  he 

summon  the  defendant  C.   B.  to  appear  before  the  said   court,  on  the 

first  day  of  the  next  term  thereof,  to  be  held  at  the  court  house 

in ,  in  the  county  of ,  aforesaid,  and  then  and  there  to  answer 

"this  bill,  etc. 


SECTION  IV. 
DEFENSES  TO. 

The  same  defenses  that  are  applicable  to  a  suit  for  a 
divorce,  apply  to  proceedings  of  this  nature.^" 

It  is  competent  for  the  court  in  a  separate  mainte- 
nance suit  to  entertain  a  cross-bill  to  annul  the  mar- 
riage.^' 


SECTION  V. 
PRACTICE  IN,  AND  DECREES. 

The  statute  makes  no  provision,  as  in  suits  for  divorce, 
recjuiring  a  trial  by  jury.  The  case  is,  therefore,  to  be 
disposed  of  according  to  the  usual  practice  in  chancery 
suits. 

Reference  to  master. — Tlie  court  may  order  a  reference 
to  the  master  to  take  proof  of  the  matters  alleged  in  the 
bill,  so  far  as  thoy  are  controverted.  And  it  would  seem 
to  be  the  general  practice  in  like  cases  to  direct  the  mas- 
ter to  take  ])roof,  and  re])or1  upon  the  situation  and  cir- 
cumstances in  life  of  the  respective  parties,  to  enable  the 
court  to  make  a  proper  decree  in  reference  to  the  amount 
of  allowance  to  be  made  to  the  wife.  Tf  the  facts  are  siiffi 
ciently  before  the  court,  no  order  of  reference  is  neces- 
sary.''* 

2«  See  Chapter  XXXII  ante,  en-  ^a  Bammond     v.     Bammotid.     1 

titled.   DIVORCE.  Clarke,  151;  Monroy  v.  Monroy,  1 

•^T  Pyott  V.  Pyolt.  191  111.  280.  Edw.  Ch.  3S2. 
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An  allowanee  may  be  decreed  by  the  court,  without  re- 
ferring the  matter  to  tlie  master,  wliere  neither  party 
requests  a  reference.-" 

No.  315.    Order  of  reference  to  master  to  take  proof,  etc. 
(Caption  and  title  of  cause  as  in  No.  SOS.  ante.) 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint 
herein,  the  answer  thereto,  and  the  replication  of  the  complainant  to 
such  answer;  on  motion  of  the  solicitor  for  the  complainant,  the 
defendant's  solicitor  having  been  heard  in  opposition  thereto,  it  is 
ordered  that  this  cause  be  referred  to  the  master  in  chancery  of  this 
court,  to  take  the  proofs  of  the  respective  parties;  that  the  said 
master  first  give  notice  to  the  said  parties  respectively,  of  the  time  and 
place  when  and  where  such  proofs  will  be  taken;  and  cause  to  come 
before  him  such  witnesses  as  the  respective  parties  may  desire,  and 
as  he  may  deem  necessary,  and  to  examine  theni  severally  on  oath, 
and  reduce  their  testimony  to  writing  and  report  the  same,  together 
with  his  conclusions  thereon,  to  the  court. 

It  is  further  ordered,  that  the  said  master  inquire  and  report  as  to 
the  value  of  the  defendant's  estate  at  the  time  of  the  commencement 
of  this  suit,  and  the  situation  and  circumstances  of  the  respective 
parties,  and  what  would  be  a  reasonable  sum  to  be  allowed  to  the  com- 
plainant for  her  support  and  maintenance,  and  the  support  and  main- 
tenance of  such  of  the  children  of  the  marriage  as  reside  with  her; 
and  that  he  also  inquire  and  report  as  to  the  time  and  manner  in  which 
said  sums  should  be  paid  to  the  complainant. 

No.  216.    Report  of  master  as  to  evidence  and  allowance. 
(.Title  of  cause,  address,  etc.,  as  in  No.  120,  ante.) 

In  pursuance  of  an  order  of  this  court  in  the  above  entitled  cause, 
entered  on,  etc..  whereby  it  was  referred  to  me,  the  undersigned  master 
in  chancery  of  the  court,  to  take  the  proofs  of  the  respective  parties,  and 
report  the  same  to  the  court;  and  to  inquire  and  report  as  to  the  value 
of  the  defendant's  estate  at  the  time  of  the  commencement  of  the  said 
cause;  and  the  situation  and  circumstances  of  the  respective  parties; 
and  what  would  be  a  reasonable  sum  to  be  be  allowed  to  the  com- 
plainant for  her  support  and  maintenance,  and  the  support  and  main- 
tenance of  such  of  the  children  of  the  marriage  as  reside  with  her; 
and  also  as  to  the  time  and  manner  in  which  said  sums  should  be  paid 
to  the  complainant;    I,  the  said  master,  do  report 

That  having  given  notice  to  the  parties,  respectively,  of  the  time  and 
place  when  and  where  the  testimony  would  be  taken,  and  having  been 
attended  by  the  solicitors  for  the  complainant  and  defendant,  and 
having  caused  to  come  before  me  all  such  witnesses  as  the  respective 
parties  desired  or  made  known  to  me,  I  did,  on.  etc.,  at,  etc.,  proceed 
to  take  the  proofs  of  the  respective  parties;  and  th&  several  witnesses 

*»  Miller  V.   Miller,    Saxton    (N.  J.),  386. 
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attending  having  been  severally  sworn,  and  examined  by  me,  touching 
the  matters  aforesaid,  I  reduced  their  testimony  to  writing,  and  have 
attached  the  same  hereto,  and  make  the  same  a  part  of  this  report. 

I  would  further  report,  that  in  my  opinion  the  complainant  is  en- 
titled to  a  decree  for  separate  maintenance,  against  the  defendant, 
for  the  causes  set  forth  in  her  bill  of  complaint;  and  that  the  defend- 
ant has  real  estate  of  the  value  of  about  — —  dollars,  the  yearly  Income 

of  which  is  about  dollars;    that  the  whole  personal  property  of 

the  defendant  consists  of,  etc.,  and  its  value  is  about  — —  dollars;  that 
two  children  of  the  complainant  and  defendant  live  with,  and  are  en- 
tirely supported  by  the  complainant,  one  being  a  boy,  aged  years, 

and  the  other  a  girl,  aged  years. 

I  further  report,  that  in  my  opinion,  the  sum  of  dollars  a  year, 

payable  monthly,  is  a  suitable  allowance  for  the  present  separate  main- 
tenance of  the  complainant;  that  it  ought  to  be  payable  from  the 
commencement  of  this  suit;  that  such  allowance  be  made  subject  to 
be  increased  or  decreased  in  the  future  as  circumstances  may  be  shown 
to  require;  that  my  fees  herein  amount  to  — —  dollars. 

All  of  which  is  respectfully  submitted. 

Dated,  etc.  Master  in  Chancery. 


SECTION  VI. 
ALIMONY   AND   PERMANENT   ALLOWANCE. 

Alimony  pendente  lite. — The  statute  provides  that  "the 
court  may  grant  allowance  to  enable  the  wife  to  prosecute 
lier  suit,  as  in  cases  of  divorce;"^"  and  the  pi'ovision  in 
the  Divorce  Act  is  that  "in  all  cases  of  divorce  the  court 
maj'  require  the  husband  to  pay  to  the  wife,  or  pay  into 
court  for  her  use  during  the  pendency  of  the  suit,  sucb 
sum  or  sums  of  nioncn'  as  may  enable  her  to  maintain  or 
defend  the  suit,  and  in  every  suit  for  a  divorce,  the  wife, 
when  it  is  just  and  equitable,  shall  be  entitled  to  alimony 
during  the  pendency  of  the  suit.  And  in  case  of  ap])eal  or 
writ  of  error  by  the  husband,  the  court  in  which  the  de- 
cree or  order  is  rendered  may  grant  and  enforce  the  pay- 
ment of  such  money  for  her  defense,  and  such  equitable 
alimony  during  the  pendency  of  the  a])))eal  or  wi'it  of 
error,  as  to  such  court  shall  seem  reasonable  and 
proper.  "^^ 

so  Rev.  Stat.  (1913)  1364;  3  J.    -ii  Rev.  Stat.  (1913)  911;  2  J.  & 
&   A.  An.  Stat.  3346;  Jfazor   v.  Ita-      A.   An.  Stat.  2:;90. 
zoi;   149  111.  621. 
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Construing  these  two  provisions  of  the  statute  to- 
irether,  it  is  held  that,  in  a  bill  for  separate  maintenance, 
tlie  court  has  power  to  grant  to  the  wife  temporary  ali- 
mony, and  money  to  prosecute  her  .suit.-'- 

In  eases  of  appeal  or  writ  of  error  liy  the  lius))and,  the* 
wife  may  apply  to  the  court  in  wliicli  the  decree  is  ren- 
(U'red  for  an  order  upon  the  husband  to  pay  her  a  sum  as 
st)licitor's  fees,  to  enable  her  to  defend  the  case  on  appeal 
in-  error.  Such  application  can  not  be  entertained  in  tlie 
Appellate  Court.^^ 

In  a  divorce  or  separate  maintenance  suit,  wliile  the 
matters  in  issue  are  being  litigated,  the  wife  will  be  ]ire- 
sumed  to  be  entitled  to  support  until  it  is  shown  by  the 
result  of  the  trial  that  her  claim  is  foi'feited.  This  rule 
grows  out  of  the  duty  of  the  husband  to  maintain  and  sup- 
port his  wife  and  protect  her  from  oppression  and  wrong. 

Tlie  same  reason  exists  why  a  wife,  who  is  living  apart 
from  her  husband  without  fault,  shall  receive  that  rea- 
sonable support  that  he  is  bound  by  law  to  provide  her, 
pending  her  bill  for  maintenance,  that  exists  when  slu' 
sues  for  divorce.  It  is  the  intention  of  the  statute  to 
place  bills  by  a  wife  for  separate  maintenance  and  bills 
for  divorce  upon  the  same  footing  in  this  respect.^* 

Upon  an  application  for  temporary  alimony,  in  a  sepa- 
rate maintenance  suit,  if  the  defendant  denies  tlie  facts 
alleged  the  court  will  not  look  into  the  merits  further 
than  to  determine  whether  the  bill  is  exhibited  in  good 
faith  and  the  investigation  will  ordinarily  be  conlined  to 
an  examination  of  the  pleadings  which  should  be  verified 
if  no  other  jjroof  is  offered. ^^ 

Temi)orary  alimony  may  be  properly  allowed  in  a  sep- 
arate maintenance  proceeding,  where  the  defendant,  in 
his  answer  to  the  rule  to  show  cause,  admits  that  there 

33. Johnson      v.       Johnson,       20  459;    Jenkins   v.   Jenkins,    fll    111. 

Bradw.  495:    2   Bishop  on  Mar.  &  167;    2    Bishop    on    Mar.    &    Div.. 

Div.,  Sec.  396;   Petrie  v.  Thn  Peo-  Sec.  398;  Johnson  v.  Johnson.  12.t 

pie,  40  111.  334;    HnrOinq  v.   Har-  111.  510. 

ding.    144    111.    58S;     Anilcrson     v.  ■>  Hfirrlin;/    v.    Ilrirdinfj.    144    111. 

litrger.  173  111.  112.  5Ss. 

>3  Hunter  v.   Hunter,   6    Brndw.  ■■■■  Co(jprr  v.  Cooper,  185  111.  163. 
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was  a  marriage  ceremony  but  denies  that  the  marriage 
was  legal.*^ 

TTtie  decree  is  a  money  decree  and  draws  interest  under 
section  3  of  the  Interest  Act.^* 

Pending  appeals  from  a  separate  maintenance  decree 
and  from  a  contempt  proceeding  arising  from  defend- 
ant's disregard  of  such  decree,  the  trial  court  has  juris- 
diction to  allow  solicitor's  fees  to  complainant  for  ser- 
vices rendered  after  the  decree,  which  were  necessary  in 
order  to  enforce  complainant's  rights  thereunder.^'' 

Amount  of  temporary  alimony. — Whether  an  allowance 
shall  be  made  or  not,  in  the  nature  of  temporary  alimony, 
and  the  amount  thereof,  rests  in  the  judicial  discretion  of 
the  court,  to  be  exercised  in  view  of  the  conditions  and 
circumstances  of  each  case.^* 

The  amount  of  the  allowance  should,  ordinarily,  when 
the  husband  has  any  considerable  estate,  be  less  than 
would  be  allowed  as  permanent  alimony  in  divorce  pro- 
ceedings, and  less  than  Ihc  jiermanent  maintenance  al- 
lowed in  suits  for  sejiarate  maintenance.  But  the  amount 
is  usually  arrived  at  in  the  same  manner  as  in  awarding 
permanent  alimony  or  maintenance ;  that  is,  by  consider- 
ing the  joint  income  of  the  husband  and  wife.  The  hus- 
band's income,  the  estate  of  his  wife,  as  well  as  the  ages 
and  conditions  in  life  of  the  parties,  their  ability  to  care 
for  themselves,  whether  they  are  subject  to  the  support 
and  education  of  the  minor  chiklren,  and  indeed  all  the 
circaunstances  affecting  the  propriety  of  the  allowance, 
should  be  considered. 

The  ordinary  rule  for  temporary  alimony  is  to  allow 
the  wife  one-fifth  of  tlie  joint  income,  deducting  tlie  in- 
come from  the  wife's  separate  estate.  TTowever,  the 
amount  allowed  liy  the  court  is  by  no  means  imifonnly 
in  the  proportions  indicated  by  the  text  writers.  It 
varies  from  the  sum  sufficient  to  meet  the  actual  wants 

*i  Reif Schneider    v.     lieifschnri-  105. 

der,  241  111.  92.  ^s  Cooper  v.  Cooper.  1S5  III.  18S; 

"Harding   v.   Hnrdinp.   ISO    111.  Ii'fifsrhiiridrr     v.     Reijsclinelder, 

502.  I'll    111.  92. 

31  Hardin 0   v.   Hardinp.   205    111. 
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and  necessities  of  the  wife,  to  a  third  and  even  a  half  of 
the  income  of  the  husband.  Some  cases  hold  that  no  al- 
lowance should  he  made  from  tlie  income  of  the  husband 
whihi  the  wife  has  property  remaining  which  she  may 
subject  to  the  payment  of  the  litigation  and  to  her  sup- 
l)ort,  but  these  cases  can  not  be  considered  as  authority  in 
this  State.^" 

If  the  inconu'  ol"  the  wife  be  sufficient  to  suitably  sup- 
jiort  her,  tliere  will  ordinarily  exist  no  reason  for  making' 
an  allowance  for  tliat  inirpose;  but  if  her  income  is  in- 
sufficient and  that  of  tlie  liusband  is  ample,  equitable  con- 
siderations and  the  weight  of  authority  require  that  such 
sum  shall  be  allowed  from  the  husband's  income  as  will, 
when  added  to  her  own,  enable  the  wife  to  live  comfort- 
ably, pending  the  litigation,  in  the  station  of  life  to  which 
he  has  accustomed  her.^° 

Solicitor's  fees,  and  expenses  pendente  lite.— In  order 
that  a  wife  suing  her  Juisband  for  a  separate  maintenance 
may  have  a  fair  opportunity  to  present  her  cause,  it  is 
necessary  not  only  that  she  be  suitably  maintained,  but 
she  must  be  enabled  to  employ  counsel  and  make  proper 
preparation  for  trial.  In  making  such  allowances,  due 
regard  should  always  be  had  to  the  character  of  the  liti- 
gation, the  services  necessarily  to  be  performed,  the  prob- 
able expense  to  be  incurred,  and  all  other  circumstances 
which  the  court  can  see  may  tend  to  lessen  or  increase 
the  probable  expense  of  the  litigation.^^ 

The  allowance  should  be  made  to  the  wife  and  in  her 
name,  and  not  to  her  solicitor.**  As  to  allowance  to  com- 
jdainant  for  solicitor's  fees  for  pur])ose  of  prosecuting 
or  defending  appeal,  see  cases  noted  below.*^ 

'I  Harrling   v.   Harding,    144   111.  -i*  Andrrsnn    v.    Stcprr.    173    111. 

588;  Conprr  v.  Cooper,  1S.5  111.  163.  112;  Harris  v.  Harris,  109  111.  App. 

*n  Id.  148;    but    see    Lcnfgrrrn    v.    Leaf- 

*i  Rcifsvhnfidcr    v.    Reifschnei-  green,   127   111.   App.   184;    Low   v. 

der.  241  111.  92.  Low,   133   111.   App.   613. 

*3  Harding  v.   Harding,   144    111.  *'•  Anderson  v.  Anderson,  45  III. 

588;  Johnson  v.  Johnson.  125  111.  App.   168;   Earle  v.  Earle.   75   111. 

49.5;    Aurand   v.   Aiirand,    1.57    111.  App.  3.51;  Hunter  v.  Hunter.  6  111. 

321.  App.   459. 
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Support  of  minor  children  pending  litigation. — On  a 
bill  by  a  wife  against  her  husband  for  separate  niaiiite 
nance,  it  is  error  to  decree  payment  to  the  wife  for  llic 
support  of  the  minor  children,  in  the  absence  of  any  order 
of  court  giving-  her  their  custody,  when  it  appears  that  tlic 
husband  is  willing  and  able  to  support  them,  and  he  is 
guilty  of  no  neglect  of  them.  The  fatlier  is  entitled  to  the 
custody  of  his  minor  children  until  the  right  to  their  cus- 
tody is  awarded  by  the  court  to  some  other  person,  ami 
he  can  be  dei^rived  of  such  control  only  by  the  order 
of  a  court  having  jurisdiction  to  make  the  same.^'^ 

For  a  full  and  thorough  discussion  of  the  question  of 
alimony  pendente  lite  in  suits  for  separate  maintenance, 
the  pleader  is  referred  to  the  case  of  Harding  v.  Harding, 
144  111.  588. 

Permanent  allowance. — In  this  State  the  husband  owes 
the  wife,  who,  by  his  fault,  has  been  driven  to  seek  a 
permanent  separation,  not  onlj'  reasonable  support  and 
maintenance,  but  also  that  she  should  be  put  in  no  worse 
condition  by  reason  of  the  marriage,  the  dissolution  of 
which  has  been  caused  by  his  willful  misconduct.  Equity 
and  good  conscience  requires  that  the  husband  shall  not 
])rofit  by  his  own  wrong,  and  that  restitution  be  made  to 
tlie  wife  of  the  property  slie  brought  to  him,  or  a  suitable 
sum  in  lieu  thereof  be  allowed  out  of  his  estate,  so  far  as 
may  be  done  consistently  with  the  preservation  of  Iho 
i-ights  of  each,  and  that  a  fair  division  shall  be  made, 
taking  into  consideration  the  relative  wants,  circum- 
stances and  necessities  of  each,  and  of  tlie  property  accu- 
mulated by  tlieir  joint  efforts  and  savings.  The  policy 
of  tlie  law  is  to  do  justice,  and  to  give  to  the  injured  wife 
not  iiier(>ly  what  necessity,  but  what  justice  demands. 

Amount  of  permanent  allowance. — Under  our  statute 
th(!  court  may  make  such  i)eniiinieiit  allowance  in  the  na- 
ture of  alimony,  as,  from  the  natiiic  of  the  case,  shall  be 
lit,    reasonable   and   just,   taking   into   cunsideration    the 

^li  HariUng   v.    Hanlinp.   141    111.      Green   (N.  .T.)  Cli.   171;    Tinner  v. 
r>SS;     La  tor  en  <  p.     v.     Ldwrrnrc,     W       Turner,  •ll  Ala.  i:]7. 
Paige  Ch.  267;   Amos  v.  Amos,  3 
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condition  in  life  of  the  parties,  the  wealth  of  the  defend- 
ant aiul  all  the  circnmstauces  of  the  case.''.  Preference 
i.s  expressed  in  many  of  the  cases, ''^  for  the  jiraetiee  of 
making  the  allowance  iiayable  in  installments;  but  the 
right  and  power  of  the  court  to  award  alimony  in  gross, 
in  api)ro]iriate  cases,  is  cleai'ly  reroguizcMl.^'' 

It  is  not  necessarily  limitetl  to  one  third  of  the  income 
from  her  husband's  property ;''*'  but  it  should  not  exceed 
one-half  of  his  income. ^^  The  conduct  and  habits  of  the 
respective  parties  may  be  considered  in  determining  the 
anuiunt.'^-  A  decree  wliich  gives  the  wife  substantially 
ail  the  husband's  property  for  alimony  is  manifestly 
wi'ong.  That,  liowever,  may  largely  depend  upon  the 
circunistances  surrounding  the  case.^"'  The  i)overty  of  the 
Imsband,  though  no  reason  for  refusing  to  order  an  al- 
lowance, is  to  be  considered  with  the  circmnstances  in 
life  of  the  parties,  in  fixing  the  amount.^*  Even  if  be  has 
no  property,  and  depends  merely  upon  his  labor  for  sup- 
port, he  may  be  compelled  to  apply  a  part  of  his  daily 
earnings  to  his  purpose.''^  Where  a  separation  is  decreed, 
and  the  wife's  conduct  is  blameless,  an  allowance  equal 
to  what  the  law  gives  her  on  the  death  of  her  husband  is 
reasonable.''®  Thus,  in  a  judgment  for  sei^aration  on  the 
ground  of  abandomnent,  a  provision  that  the  wife  have 
the  use  of  on^-third  of  his  real  estate  during  her  life,  and 
the  same  iiroimrtion  of  his  personal  estate  absolutely, 
was  held  to  be  proper.'^^ 

iT  Johnson   v.   JoJinson.   125   111.  542. 

510.  ntHallock    v.    Hallock,    4    How. 

*i  Hunter    v.    Hunter.     121     HI.  (N.   Y.)    160. 

App.   .•'.SO;    Knah  v.   Raa'b.   150   111.  •'■'5  76.;   Kirhy   v.   Kirby.   1   Paige 

App.    554.  Ch.  261;   Prince  v.  Prince,  1  Rich. 

*«Cole     V.     Cole.     142     111.     19;  (S.C.)     Ch.     282;     see     Bailey    v. 

Oftracfc  V.  Ofiracfc.  32  111.  App.  149;  Bailey.   21   Gratt.    (Va.)    43. 

see  Hunter  v.  Hunter.  121  111.  App.  =0  Thornberry  v.    Thornberry,   4 

380;    Raab  v.   Raab.   150   111.  App.  Litt.  252;  Peckford  v.  Peckford,  1 

554.  Paige   Ch.    274;    Burr   v.    Burr,    7 

snRessor  v.   Ressor,  82   111.  442.  Hill  Ch.  207. 

••1  Wilson  V.  Wilson,  102  lU.  297.  "  FisTiH   v.   Fishli,   2   Litt.   337; 

^•2  Stetcartson  v.   Stewartson,  15  Miller  v.  Miller.  6  .Johns.  Ch.  91; 

111.  145.  Burr  v.  Burr.  10  Paige  Ch.  20. 

•'•3  Nuetzel  v.  \uetzel,  13  Bradw. 
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Modification  of  allowance. — The  allowance  in  the  final 
decree  is  subject  to  modification  from  time  to  time,  and 
leave  should  be  given  in  the  decree  to  apply  for  such 
]uodification  as  the  changing  circumstances  of  the  parties 
may  render  just.^® 

If  the  wife  subsequently  acquires  property,  so  that  her 
means  increase,  or  the  facilities  of  her  husband  diminish, 
there  may  be  a  decrease  of  alimony.  So  on  the  other 
hand,  if  the  wife's  wants  and  necessities  increase  and  the 
ability  of  the  husband  to  pay  be  increased,  there  may, 
likewise,  be  an  appropriate  exercise  of  the  power  of  the 
court  in  the  increase  of  the  allowance.^^ 

Enforcement  of  decree  by  lien  on  real  estate. — On  de- 
creeing a  wife  a  separate  maintenance,  the  court  may 
make  its  decree  a  lien  on  the  defendant's  real  estate,  and 
award  execution  for  the  collection  of  the  installments  as 
they  become  due.  The  riglit  thus  to  enforce  its  de(!rees  is 
inherent  in  a  court  of  chancery.  In  declaring  a  lien,  how- 
ever, on  the  husband's  land,  to  secure  payment  of  the 
money  allowed  the  wife,  the  court  should  not  unnecessa- 
rily incumber  the  defendant's  property.  No  more  of  liis 
lands  should  be  tied  up  by  the  decree  than  is  reasonably 
ample  security  for  tlio  ]iayment  required.  In  the  absence 
of  a  contrary  showing,  it  will  be  presumed  the  trial  court 
did  its  duty  in  this  res]>ect.^''  The  decree  may  be  modified 
in  this  respect  at  any  time  upon  due  notice.*" 

No.  217.    Decree  for  separate  maintenance. 
{Caption  and  title  of  cause  as  in  No.  20S,  ante.) 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint 
herein,  the  answer  of  the  defendant  thereto,  the  replication  of  the 
complainant  to  such  answer,  and  the  proofs  taken  in  this  cause,  and 
the  report  of  the  master  in  chancery  filed  herein,  which  said  report 
Is  hereby  approved  and  confirmed;  and  the  court  having  heard  the 
arguments  of  the  counsel  for  the  respective  parties,  and  being  fully 
advised  in  the  premises,  doth  find  that  the  allegations  in  the  said  bill 
contained  are  substantially  true,  as  therein  stated;  that  (Here  insert 


68  Forrest   v.   Forrest,   3    Abbott  »»  Cole  v.   Cole,   142   111.   19. 

(N.  T.)   144;   Wheeler  v.  Wheeler,  «"  Johnson   v.   Johnson.   125    111. 

18    111.    .39;    Fisher   v.    Fisher,    32  510. 
Iowa,  20.  01  Miller  v.  Miller,  234  III.  IG. 
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findings  of  fact,)  and  that  the  equities  of  this  tause  are  with  the  com- 
plainant. 

/(  is  therefore  ordered,  adjudged  and  decreed,  by  the  court,  that  the 
complainant  is  entitled  to  a  separate  maintenance  from  the  defendant; 
and  that  she  be  allowed,  and  that  the  defendant  do  pay  to  the  com- 
plainant, the  sum  of dollars  a  year,  commencing  from  the  date  of 

the  filing  of  the  complainant's  bill  of  complaint  herein,  to   wit,  from 

etc..  and   that  the  said  sum  be  paid  in  monthly   installments  of 

dollars,  each,  payable  in  advance  on  the  day  of  each  and  every 

month,  until  the  further  order  of  the  court;  and  it  is  further  ordered, 
adjudged  and  decreed,  that  this  decree  be  and  remain  a  lien  on  the 
real  estate  of  the  defendant  until  he  shall  have  given  security  for  its 
faithful  performance,  to  the  satisfaction  of  the  court  or  to  the  com- 
lilainant,  and  that  the  defendant  pay  the  costs  of  this  suit;  and  in  case 
of  default  in  the  payment  of  the  said  installments  of  money  as  the 
same  become  due,  or  the  costs  herein,  that  execution  issue  therefor; 
and  that  either  party  be  at  liberty  to  apply  to  the  court  as  circum- 
stances may  require. 

See  Decree  for  Atir/iony  in  suits  for  divorce.  No.  209,  ante. 

A  separate  maintenance  decree  may  provide  for  the 
payment  by  the  liusband  of  a  certain  sum  per  montli  to 
tlio  wife,  and  may  also  provi(k>  that  lie  .shall  convey  to 
tlie  minor  child,  whom  the  wife  is  to  support  and  educate, 
certain  real  estate  subject  to  a  life  estate  in  the  wife,  and 
if  such  decree  is  entered  by  consent  of  the  parties  it  is 
l)indin.i;',  and  may  be  carried  into  effect  after  the  hus- 
band's death,  as  against  his  heirs.*- 

The  decree  in  separate  maintenance  cases  is  binding 
upon  the  parties  and  their  privies  but  not  upon  strangers 
to  it.«-' 

•2  4fiHer  V.  muer,  234  111.  16.  <i^  Woolen  Co.  v.  Lesher,  2C7  III. 

11. 
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CHAPTER  XXXIII. 


BILLS  TO  CORRECT  MISTAKES  AND  REFORM 

DEEDS,  ETC. 

When  will  lie. — A  court  of  equity  has  jurisdiction  to 
correct  mistaltes  in  deeds  and  other  instruments  in  writ- 
ing, and  so  reform  the  same  as  to  conform  to  what  was 
intended  between  the  parties  thereto.^ 

And  mistakes  in  descriptions  will  bo  corrected  in  favor 
of  the  vendor  as  well  as  the  vendee." 

In  Illinois  the  power  of  a  court  of  equity  to  reform 
a  written  contract  so  as  to  make  it  express  the  intention 
of  the  parties  is  not  limited  to  striking  out  provisions 
not  intended  to  be  inserted,  but  extends  also  to  the  inser- 
tion of  ]irovisions  which  the  evidence  clearly  shows  were 
omitted  through  fraud,  accident  or  mistake.'' 

In  order,  however,  to  justify  the  reformation  of  a 
written  instrument  upon  the  ground  of  mistake,  tliree 
things  are  necessary.  First,  that  the  mistake  should  l>o 
one  of  fact,  and  not  of  law;*  second,  that  the  mistake 
slionbl  be  pi'o\'('il  by  clear  and  ('(in\'iiicing  e\'idence;''  and, 

1  story's     Eq.     .Tur.,     Sees.     155.  v.    Truster.    2fil    III.   -H:    Froi/d   v. 
157;     3     Greenl.     Ev.,     Sec.     363;  SchiiUz.  2G0  in.  268. 
Hunter    v.     Bilyeii.     30     lU.     228;  •■:  Fucli.i  v.  Treat.  41  Wis.  404. 
Clearwater  v.  Kimler.  43  lU.  272:  ■' Froycl  v.   Sclinltz,  260  III.  268. 
McCloskcy  v.   McCormick,   44    111.  *  Sibrrt  v.  McAvoy,  15  111.  U)6: 
336;   Shafer  v.  Davis.  13  111.  395;  Oordere  v.   Downing.  18  111.   492: 
Rufner  v.  MeConnell.  14  111.  168;  Fowler  v.  Black.  136  111.  363;  Din- 
Howell    V.    Howell    26    111.    460;  widdie  v.  Self.  145  111.   290;    Pur- 
Mills    V.    Loekwnod.    42    111.    Ill;  vines    v.    Harrison.    151    111.    219: 
Ritchie    V.    Pease,    114     111.    353;  Kyner  v.  Boll.  182  111.  171;  Kelly 
Warrick   v.    fimith,    137    III.    504;  v.    Oalbraith.   186    111.    593;    Paine 
Halliday    v.    Hess,    147    111.    588;  v.  Douqhty,   251   lU.   396. 
Purines  v.  Harrison.  151   HI.  219;  6  2    Pom.    Eq.    .lur.,    Sec.    862; 
Way  V.   Roth,  159  111.   162;    Sharp  Hunter    v.    Bilyeu,    30    111.    228; 
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tliircJ.  tlint  the  mistake  slioiild  lie  imitual  and  (•(Hiiiiion  fo 
both  i)artii's  to  tlio  iiistruinciit.'' 

To  ciititU'  a  party  to  relict'  froin  a  luntual  mistake  of 
fact,  tlie  mistake  must  be  material  to  the  transaction, 
aifeet  its  substance,  and  must,  in  itsoli",  be  so  important 
tliat  it  determines  the  conduct  of  the  parties.' 

Relief  from  the  consecpiences  of  a  mistake  of  fact  is 
not  necessarily  defeated  because  tlie  ))arty  seekiuf^'  relief 
niis-ht  have  learned  the  truth  liad  he  done  all  within  his 
power.* 

The  rule  of  law  that  a  mistake  in  a  deed,  in  order  to  l)e 
susceptible  of  correction  in  equity,  must  be  mutual,  does 
not  mean  that  both  ]iarties  must  agree  on  the  hearing 
that  the  mistake  was  made,  but  that  the  evidence  of  mutu- 
ality in  the  mistake  should  relate  to  the  time  of  the  exe- 
cution of  the  instrument,  and  show  that  at  that  time  the 
parties  intended  to  say  a  certain  thing  and  by  mistake 
of  fact  expressed  another.^ 

The  rule  which  precludes  a  court  of  equity  from  grant- 
ing relief  against  mistakes  of  description  in  a  written 
conveyance  as  against  boiia  fide  purchasers  for  valuable 
consideration  without  notice'"  does  not  apply  where  the 


Shay  V.  Pettes,  35  IH.  360;  Miner 
V.  Hess.  47  in.  170;  Kuchenbeiser 
V.  Beckert,  41  IlL  172;  Mills  v. 
I.orkuood.  42  111.  Ill;  Clearwater 
V.  Kimler.  43  111.  272;  Palmer  v. 
Converse.  60  III.  313;  Ooltra  v. 
Sanasack.  53  111.  456;  Emery  v. 
Mnhler,  69  111.  221;  Moore  v. 
Miinn.  69  111.  591;  Bent  v.  Cole- 
man. 89  111.  364;  Sapp  v.  Phelps. 
92  III.  58S;  Peck  v.  Arrhnrt.  95 
111.  113;  Schicass  v.  Hershry.  125 
111.  653;  Warrick  v.  Smith,  137  111. 
504;  Purvines  v.  Harrison.  151  111. 
219;  Thompson  v.  Ladd.  169  111. 
73;  Reiroat  v.  Vaughn. 
167;  Seelry  v.  Baldirin, 
211;  Kelly  v.  Galhraith. 
593;  litanley  v.  Marshall.  206  III. 
20;   Buck  v.  Oarber,  261   111.  378; 


181 

111. 

is.- 

111. 

isi; 

in. 

Perry  v.  Elliott,  261  111.  553. 

« Sutherland  v.  Sutherland,  09 
111.  481;  Emery  v.  Mohler.  69  111. 
221;  Wilson  v.  Byers.  77  111.  76; 
Ins.  Co.  V.  Myer.  93  111.  271;  War- 
rick V.  Smith,  137  111.  504;  Par- 
vines  V.  Harrison.  151  111.  219; 
Thompson  v.  Ladd.  169  III.  73; 
Kelly  V.  Galbraith.  1S6  III.  593; 
Stanley  v.  Marshall,  206  111.  20; 
Bivins  v.  Kerr.  268  111.  164. 

"Hoops  V.  Fitzgerald,  201  III. 
325. 

» Hoops  V.  Fitzgerald.  204  111. 
325. 

"  Mattheirs  v.  Whitethorn.  220 
III.   36. 

^^  Silk m on  v.  Wood.  69  111.  329; 
Knobloch  v.  Miller,  123  111,  554; 
Boone  V.  Graham,  215  111.  11. 
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luireliaser  against  whom  the  relief  is  .sought  hail  uotiee 
of  the  mistake  and  of  the  huid  intended  to  be  conveyed.'"" 

When  the  proof  is  clear  and  the  rights  of  innocent  third 
]iarties  have  not  intervened  a  conrt  of  equity  has  juris- 
diction to  correct  a  mistake  in  describing  a  certain  tract 
of  land  included  in  a  former  partition  proceeding,  even 
though  such  mistake  runs  through  all  the  papers,  includ- 
ing the  bill  for  partition,  commissioner's  report,  decree 
of  sale,  advertisement,  master's  report  and  deed."  | 

A  deed  is  properly  set  aside,  whether  it  was  the  result 
of  fraud  by  the  grantee  in  i)rocuring  the  description  in- 
serted or  whether  there  was  a  mere  error  in  description, 
where  the  grantee  sought  to  retain  the  beneiit  of  the 
fraud  or  mistake  by  refusing  to  cancel  the  deed.^-  I 

A  mistake  of  law  by  one  of  tlie  parties  to  a  contract 
deliberately  reduced  to  writing  and  executed  is  not,  of  it- 
self, a  sufficient  reason  for  setting  it  aside,  where  such 
mistake  is  not  induced  by  the  other  party. ^^  i 

An  apparently  valid  contract  in  writing,  which,  l)y  rea- 
son of  a  mistake  of  fact  by  one  of  the  parties,  not  due  to 
his  negligence,  is  different  with  respect  to  the  subject 
matter  or  terms  from  what  was  intended,  may  be  cancchni 
by  a  court  of  equity  if  the  pailies  can  be  placed  in  statu 

If  a  deed  is  based  upun  a  \ahiablc  consideration  and  is 
not  a  mere  gift,  a  court  of  e(|iufy  will  lend  its  aid,  after 
llie  grantor's  death,  (o  coi  rect  a  clear  mutual  mistake  of 
description.''''' 

AVhile  the  general  iu!e  is  that  a  mistake  of  law,  pure 
and  simple,  is  not  an  adequate  ground  of  relief,  there  are 
particular  instances  in  which  e(|uity  will  grant  defensive 
and  allii'niative  relief  from  mistakes  of  law,  ])ure  and 
simple,  as  well  as  from  those  accompanied  by  otlu'r  e(|uit- 
able  instances;  and  if,  after  making  an  agreement,  in  pro- 
cess of  reducing  it-  to  a  written  I'oim,  tlu^  instrument,  by 
reason  of  a  mistake  of  law,  fails  to  e.\|)ress  the  contract 

i"^  Morrison  v.  Milrs.  210  111.  41.  y-<  Pain  v.  Doughty,  251  111.  396. 

II  nUlard   V.  Jotir.i.   229   111.   IK'.  'i  S'tri„niri/rr  v.  firhrncpprl.  J2« 

i^-Ciillison    V.    Connor,    222    111.  111.  n. 

13;-,.  I'' Finch   V.    (Irrrn,   20.5   111.    304. 
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which  the  parties  actually  entorod  into,  equity  will  inter- 
fere with  ai)i)r(>i>riati'  relief,  either  by  way  of  defense  to 
its  enforcement,  or  by  cancellation,  or  by  reformation,  to 
the  same  extent  as  if  the  failure  of  the  writing  to  express 
tlie  real  contract,  was  caused  by  a  mistake  of  fact.^*"' 

And  a  mistake  in  the  legal  effect  of  a  descri])tion  or  in 
tlie  use  of  technical  language,  may  be  relieved  against, 
upon  proper  proof.^^ 

Where  a  mortgage  has  been  discharged  by  mistake  or 
liy  fraud,  equity  will  restore  it  and  give  it  its  original  pri- 
ority as  a  lien  when  the  rights  of  innocent  third  ])arties 
will  not  be  affected. "* 

"Where,  l)y  mistake,  a  deed  describes  land  not  owned  by 
the  grantor,  instead  of  that  which  he  intended  to  convey, 
and  a  subsequent  grantee  of  the  latter  land  takes  his  deed 
with  knowledge  of  such  fact,  the  first  deed  will  be  so  re- 
foiTued  as  to  conform  to  the  intention  of  the  parties 
thereto.^" 

To  justify  cancellation  of  a  contract  upon  the  ground  of 
mistake,  the  fact  concerning  which  the  mistake  was  made 
must  be  material  to  the  transaction  and  affect  its  sub- 
stance, and  the  mistake  must  not  be  the  result  of  want  of 
the  care  and  diligence  exercised  by  persons  of  ordinary 
prudence  imder  the  same  circumstances.-' 

Where  a  purchaser  files  a  bill  to  correct  an  alleged  mis- 
take in  the  description  of  the  premises  in  his  deed,  and 
also  in  the  conveyance  to  his  grantor,  he  must  show,  as 
against  a  subsequent  purchaser  having  notice,  that  he 
was  himself  a  purchaser  in  good  faith  for  a  valuable  con- 
sideration and  not  a  mere  volunteer.^^ 

^\l^e■n  a  certain  tract  of  land  is,  in  fact,  sold  and  pur- 
chased and  is  so  conveyed,  the  deed  can  not  be  reformed 


">  2  Pom.  Eq.  Jur.   5  845;   Fow-  is  Boone  on  Mortg.   §  155;   Fer- 

ler  V.  Black.  13G  in.  S63;  Dintrid-  puson  v.   Glaanford.   68   Mich.  36; 

(fie  v.  Self.  145  III.  290;   Kyner  v.  Beat  v.  Congrlon.  75  Mich.  77. 
Boll    182    111.    171;     Atherton    v.  '"  Hoi/t  v.  Gooding,  ^9  Mich.  11. 

Roche.  192   111.  252.  ='  St cinmeyer      v.      Schroeppel, 

^T  Kyner   v.    BoU.    182    III.    171;  226  111.  9. 
FOP  Forrlrr  v.  Black.   136   111.  363.  =2  Wait   v.   Smith,   92   111.   385. 
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so  as  to  make  it  coiivey  a  different  piece,  on  the  mere 
fact  that  the  grantor,  at  the  time,  owned  the  latter,  and 
not  the  former  tract.^^ 

A  court  of  equity  has  power  to  correct  a  mistake  in  a 
master's  certificate  or  deed,-^  or  in  a  sheriff's  deed,*^  or 
certificate,-*'  or  in  a  deed  made  by  a  county.^^ 

A  mistake  in  the  description  of  land  in  a  conveyance 
may  be  corrected  in  equity,  even  if  the  false  description 
might  be  rejected  as  surplusage  and  still  leave  a  suflicient 
description.^* 

No  refonnation  is  necessary  to  correct  a  discrepancy 
between  two  descriptions,  each  being  complete,  as  the 
grantee  may  select  that  which  is  most  favorable  to  hini- 
self.29 

If  the  word  "heirs"  is  used  by  mistake  in  a  deed,  in- 
stead of  the  word  "children,"  the  deed  will  not  be  re- 
formed, the  mistake  being  one  of  law.^"  But  where, 
through  the  scrivener's  mistake,  the  deed  conveys  a  fee, 
both  parties  supjiosing  it  conveys  a  life  estate  only,  it 
may  be  reformed. ^^ 

A  deed  understood  I)y  the  parties  to  be  a  quit-claim, 
but  by  iguortmce  of  the  scrivener,  drawn  as  a  warranty 
deed,  can  not  be  reformed  in  equity.^- 

Where  the  land  in  a  conveyance  is  so  described  that  it 
can  not  be  identified,  or  the  descriptions  are  for  premises 
having  no  existence,  or  that  can  not  be  found,  the  con- 
veyance is  void  and  can  not  be  refornied-''''  as  again;  t  a 
subsequent  bona  fide  purchaser. •'■' 

Where  two  persons  pui-chase  land  of  aiiotluM-  in  uii('(|nai 


23  Kelloi/g    X.    Hasling.i,    70    111.  '^  Rich  v.  rruslccs,  15S  111.  242. 

598.  2"  easier  v.  Byers,   129   111.  657. 

'iDart  V.  Hercules,  57  111.  446;  so  powlcr  v.  Black,  136  111.  363. 

OUbreath  v.  Dilday,   152   111.    207.  si  Deischer    v.    Price.     148     111. 

"^Bradshato  v.  Atkins,   110   111.  383;    Dimriddie   v.    S!elf.    145    III. 

323;    GiUircafh  v.  Dilday,  152   111.  290. 

207.  s- Oordcre    v.    noiiiiiiir/,    IS    III. 

2"  Tyman  v.  Bnldnin.  261  111.  67.  492. 

2T  Oilbreath    v.    DUdny.    l.",2    III.  ■'■■'■  Carter  v.    ISarvrs.   26   III.   451. 

207.  ■"  Howcn  V.  Galloicay.  n.S  III.  41. 
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portions,  but  by  uiistakc,  the  vendor  conveys  to  (hem 
jointly,  witliout  specifying  the  portions  to  which  eacli  is 
entithnl,  equity  will  reform  the  doed.^''"' 

A  mortgage  executed  with  the  belief  of  both  mortgagor 
and  mortgagee  that  a  certain  bnilding,  being  the  prin- 
cipal security,  was  upon  the  mortgaged  property,  but 
which,  by  mistake,  had  lioen  bnilt  njion  adjoining  lots  not 
owned  by  the  mortgagor,  will  be  corrected  so  as  to  cover 
the  lots  holding  such  building,  as  against  a  grantee 
through  mesne  conveyances  of  the  ])roperty,  who,  shar- 
ing the  connnon  mistake  of  the  parties  interested,  pur- 
chased subject  to  the  mortgage,  and  who,  to  protect  him- 
self, and  with  full  knowledge  of  the  original  mistake, 
bought  the  lots  under  the  building  at  their  mere  ground 
value.*® 

Where  a  conveyance  is  of  property  other  than  that 
sold,  and  the  purchaser  is,  by  fraud,  induced  to  make  pay- 
ment, equity  has  jurisdiction  to  reform  the  deed  or  to 
compel  specific  performance.^^ 

A  former  writing  witnessing  the  contract,  is  admissible 
in  evidence  to  show  a  mistake  in  the  deed.^* 

"Where  a  grantee  seeks  a  correction  of  the  descrijition 
in  his  deed,  he  must  tender  a  reconveyance  of  the  land 
really  conveyed.^® 

As  to  voluntary  conveyances. — The  general  rule  is,  that 
a  court  of  etiuity  will  refuse  its  aid  to  decree  a  specific 
performance,  or  rectify  a  mistake  in  a  contract  or  convey- 
ance that  is  voluntary  and  without  any  consideration  to 
support  it;^"  but  it  will  grant  relief  from  a  voluntary  con- 
veyance induced  by  fraud,**  or  where  money  has  been  ex- 
pended in  improvements  and  the  situation  of  the  grantee 

''Briegel  v.  Moeller,  82  III.  257.  176;  Straycr  v.  Dickerson,  205  111. 

3«Way  V.  Roth.  159  111.  162.  257;   Finch  v.  Oreen.  225  III.  304; 

»T  Schicais  V.   Hershey,   125    111.  Legate  v.  Legate,  249  111.  359. 

653.  ••I  Tiffany  v.   Tiffany,   68   N.   W. 

^s  Lyman  v.  Oedney,  114  111.  388.  Rep.  5. 

^^ilrLennan     V.     Johnston.     60  ^^  Bohanan    v.    Bohanan,    3    111. 

111.  30C.  App.    502. 

*»  Preston    v.    WiUiams,    81    111. 
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is  otherwise  changed  on  faith  of  it.^^    A  deed  from  a  hus- 
band to  a  wife  is  presumed  to  be  voluntary." 

As  to  deed  by  married  woman. — Prior  to  the  act  of  1869 
in  regard  to  conveyances,  the  deed  of  a  married  woman 
could  not  be  reformed  ;■*''  but  under  existing  legislation  in 
this  State,  married  women  are  placed  upon  a  common 
footing  with  married  men  in  respect  to  all  property  rights, 
and  therefore,  if,  in  the  execution  of  a  deed  by  a  married 
woman,  a  mistake  occurs,  a  court  of  equity  will  correct  it 
against  her,  the  same  as  against  any  other  person.*^ 

So  where  a  wife  and  husband  executed  and  acknowl- 
edged a  mortgage,  intended  to  be  on  their  homestead, 
which,  by  mistake,  was  not  properly  described,  on  a 
bill  against  her  and  her  husband's  heirs  after  his  deatli. 
to  reform  the  same,  and  for  foreclosure,  a  decree  will  be 
entered  correcting  the  mistake  and  ordering  a  foreclos- 
ure.*® 

Laches. — Equity  will  not  interfere  to  reform  a  deed 
after  the  lapse  of  many  years,  except  upon  the  most  posi- 
tive and  satisfactory  evidence  of  the  intention  of  the  ])ar- 
ties  at  the  time  the  deed  was  executed.*' 

Where  a  person  is  in  peaceable  possession  of  the  pro])- 
erty,  it  is  not  laches  to  delay  proceedings  in  equity  to  eor- 
i-ect  a  mistake  in  a  conveyance  through  which  he  deduces 
title,  his  possession  being  notice  to  the  world.'** 

Where  the  rights  of  third  parties  have  not  intervened, 
a  description  in  a  deed  may  be  reformed,  although  more 
Ihan  twenty  years  have  elapsed  since  its  execution,  and 
])()th  the  parties  to  it  are  deceased;  the  heirs  of  the  origi- 
nal parties  being  the  litigants.*'* 

■1.1  Straycr  v.  Dickerson,  205  111.  ■>«  Ihid. 

257.  ^'  ^'icoll   V.   Mason,   49   111.   358. 

**  Knox  V.  Brady,  74  111.  476;  *^  Mill.t  v.  Lock  wood,  i2  lU.  211; 
Hutchins  V.  Eugg'ms.  59  III.  29;  Wilson  v.  Byers,  11  III.  7G;  Whitr 
Brassier  v.  Kent.  61  111.  426;  Trus-  v.  White,  105  111.  313;  Dinwiddle, 
tees  V.  Davison,  65  111.  124;  Sharp  v.  Self,  145  111.  290;  Schroeder  v. 
V.  Thompson,  100  111.  447;  Ed-  Smith,  249  111.  574;  Wykle  v.  Bar- 
wards  V.  Schoeneman,  104  111.  tholomew,  258  111.  358. 
278.  i«  Lindsay  v.   Davenport.   18   111. 

*'■  Snell  V.   Snell.  123   111.  403.  375. 
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Parties  to  bill. — A  bill  to  set  aside  a  deed  should  inako 
all  iHTsoiis  entitled  to  share  in  the  laud,  in  the  event  the 
deed  is  set  aside,  parties  to  the  suit,  in  order  that  the 
decfee  rendered  may  be  bindine:  u]">ou  all  interests. ^''- 
Where  a  ij:rantee  having  title  I)}'  a  wrong  description,  and 
having  sold  a  portion  of  the  land  by  the  same  description, 
.seeks  relief  against  his  grantor,  his  grantee  is  a  necessary 
party.'*" 

Upon  a  bill  to  correct  a  mistake  in  a  deed  under  which 
two  jnirchasers  who  purchased  in  uii('(|ual  i)ortions  would 
take  equally,  the  grantor,  having  parted  with  all  his  inter- 
est, is  not  a  necessary  party.''^ 

"Wliere  a  person  owning  a  tier  of  lots  conveys  the  wrong 
lot  by  mistake  in  the  number,  and  tlie  grantee  conveys  to 
another  by  the  same  description,  the  first  grantee  is  a 
necessary  party  to  a  bill  by  the  second  grantee  to  reform 
the  deed;^^  and  where  the  original  grantor  has  by  like 
mistake  conveyed  the  lot  intended  by  him  to  be  conveyed 
to  the  first  grantee,  to  still  another  person,  he  is  also  a 
necessary  party."'' 

Parol  evidence  admissible  to  establish  mistake. — Parol 
evidence  is  admissilde  in  ]iroeeedings  to  reform  a  deed, 
to  show  the  intention  of  the  parties ;  the  statute  of  frauds 
has  no  application.^* 

No.  21S.     Form  of  Bill  to  correct  mistake  in  deed. 
(Venue  and  address  as  in  Xo.  120.  ante,  page  210.) 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  that  on,  etc., 
your  orator  purchased  from  one  C.  D.,  then  living,  but  since  deceased, 
the  following  described  real  estate,  situated  and  being  in  the  county  of 

in  the  state  of  ,  to  wit:  the  southwest  quarter  of  section  ten 

(10),  in  township  eight  (8)  north,  of  range  two  (2)  east  of  the  fourth 
(4th)  P.  M.,  for  which  your  orator  then  paid  the  said  C.  D.  the  sum  of 
dollars,  as  the  purchase  price  of  the  said  premises. 

M  licClennan    v.    Johnston,  60          ^^  McClennan    v.    Johnston.     60 

111.  306.  111.    306;    McCornack   v.    Sage,    87 

iiBriegel     v.     iloeller,     82  111.      111.  4S4;   Ins.  Co.  v.  Jayncs,  S7  111. 

257;  Roby  v.  Com'rs..  252  111.  575.      199;    Lyman   v.    Oedncy,    114    III. 

"Weigand  v.  Rutschke,  253  111.      388;  Purvines  v.  Harrison,  151  111. 

260.  219;  Evans  v.  Oerry,  174  111.  595; 

53  Dorman  v.   Brereton,   140  111.      Wykle    v.    Bartholomew,    258    111. 

153.  358;    Correll   v.    Oreider,    258    111. 

M  Ibid.  479. 
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2.  Your  orator  further  represents  that  on  the  day  and  year  afore- 
said, in  pursuance  of  said  purchase  by  your  orator,  and  in  considera- 
tion of  the  payment  of  the  purchase  price  as  aforesaid,  the  said  C.  D. 
did  execute,  acknowledge  and  deliver  to  your  orator  a  warranty  deed. 
Intending  to  convey  to  your  orator  the  premises  aforesaid;  but  by  a 
mistake  of  the  scrivener  who  prepared  said  deed,  the  premises  were 
described  therein  as  the  southwest  quarter  of  section  ten  (10),  town- 
ship nine  (9),  instead  of  toionship  eight  (S),  as  was  mutually  in- 
tended between  your  orator  and  the  said  C.  D. ;  that  your  orator,  in 
ignorance  of  said  mistake  in  the  description  of  the  premises,  on,  etc.. 
filed  the  said  deed  for  record  in  the  recorder's  oiBce  of  said  county, 
and  the  same  was  then  and  there  recorded  in  book  "M"  of  the  records 
of  said  office  at  page  100,  as  by  the  said  records  and  the  said  deed, 
ready  to  be  produced  on  the  hearing  hereof,  will  more  fully  appear. 
Your  orator  attaches  hereto  a  copy  of  said  deed,  marked  Exhibit  "A" 
and  makes  the  same  a  part  of  this  bill  of  complaint. 

3.  Your  orator  further  represents  that  soon  after  the  purchase  of 
said  premises,  and  the  execution  of  said  deed,  he  entered  into  the 
possession  of  said  premises,  so  purchased  and  intended  to  be  conveyed 
and  has  continued  in  such  possession  ever  since. 

4.  Your  orator  further  represents  that  on,  etc.,  at,  etc.,  the  said  C. 
D.,  then  being  a  widower,  departed  this  life  intestate,  leaving  D.  D., 
E.  D.  and  F.  D.,  his  children  and  only  heirs  at  law;  that  the  two  last- 
named  children,  to  wit,  E.  D.  and  F.  D.,  are  minors,  under  the  age 
of  fifteen  years  respectively,  and  incapable  of  joining  in  a  conveyance 
to  correct  the  said  mistake  in  the  description  of  said  premises. 

5.  Your  orator  further  represents  that  from  the  time  he  purchased 
said  premises,  and  the  execution  and  delivery  of  said  deed  by  the  said 
C.  D.  to  your  orator,  until  a  few  days  since,  he  rested  in  the  belief 
that  the  said  deed  contained  a  correct  description  of  the  premises  as 
purchased. 

6.  Your  orator  further  represents  that  by  reason  of  the  mistake  in 
the  description  of  the  said  premises  in  said  deed  he  is  and  will  be  un- 
able to  sell  or  otherwise  dispose  of  the  said  premises  or  any  part  there- 
of, as  he  may  desire  to  do. 

7.  Your  orator  further  represents  that  he  is  ready  and  willing  and 
hereby  offers,  that  in  case  the  court  shall  so  direct,  to  re-convey  to  the 
said  D.  D.,  E.  D.  and  If.  D.  the  said  described  premises  so  by  mistake 
conveyed  to  him. 

8.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
jiremises,  except  in  a  court  of  equity,  your  orator  prays:  That  the  said 
1).  D.,  B.  D.  and  K.  D.,  who  are  made  parties  defendant  to  this  hill, 
may  be  required  to  answer  the  same,  but  not  under  oath,  their  answer 
under  oath  being  hereby  waived;  that  a  guardian  ad  litem  may  be  ap 
pointed  for  the  said  E.  D.  and  F.  1).,  minors  as  aforesaid;  that  the  said 
error  or  mistake  may  be  corrected  and  the  said  deed  reformed,  so  as  (o 
truly  describe  the  said  premises  intended  to  lie  conveyed;  and  that 
the  court  may  grant  to  your  orator  such  other  and  further  relief  in  llie 
premises  as  equity  may  require,  and  to  the  court  may  seem  meet. 

{Pray  process  as  in  "So.  ,11,  ante,  page  50.) 
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SECTION  I. 
NATURE  OF,  ETC. 

Eciuity  lias  jurisdiction  in  all  matters  relating  to  trusts, 
and  the  condnet  of  trustees  in  their  dealings  with  prop- 
erty held  or  controlled  by  them  as  such  trustees,  and  of 
tiie  obligations  of  such  trustees  respecting  the  trust  prop- 
erty to  the  benefieiaries  of  the  trusts.' 

(.'hancery  always  has  jurisdiction  to  enforce  a  trust, 
and  foi-  this  puri)ose  may  appeal  to  the  conscience  of  the 
trustee;  and  altliough  the  trust  may  be  established  by 
otiier  evidence,  this  does  not  impair  the  jiirisdietion  of  a 
court  of  chancery  to  enforce  the  trust." 

Tlie  jurisdiction  is  not  taken  away  by  the  fact  that  a 
party  has  a  remedy  at  law,  especially  when  the  person 
seeking  relief  is  entitled  to  a  discovery,  or  where  the  trus- 
tee is  bound  to  state  an  account  of  the  trust  fund  and  its 
proceeds.^ 

In  all  cases,  in  order  to  invoke  the  interposition  of  a 
court  of  equity,  the  trust  and  the  abuse  of  it  must  be 

•  .We«/er  V.  Warripr.  156  111.  App.      Warner  v.  Mettler,  260  111.  416. 
31.  ^Howell  V.  Moores.  127  III.  67; 

'•Toafes  V.   Woodicortli.   13   111.      Pom.   Eq.   Jur.,   §§   276,   279,   280; 


fiS4:  Xorton  v.  Hixon.  25  111.  439 
Doule  V.  Murphy.  22  111.  502 
VThitman  v.  Fisher.  74  111.  147 
Uttvis  V.  Hamlin.  108  111.  39 
Weaver   v.    Fisher.    110    111.    146 


Raynham  v.  Trustees,  23  Pick. 
148;  Clark  v.  Henry,  9  Mo.  336; 
Oliver  v.  University,  1  Phill.  Eq. 
(N.  C.)   69. 
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clearly  establislied  in  accordance  with  tlie  rules  by  which 
courts  are  governed  in  administering  justice.-'* 

A  court  of  equity  will  not  lend  its  aid  to  establish  a 
trust  at  the  instance  of  mere  volunteers.  If  the  transac- 
tion on  which  a  voluntary  trust  is  attempted  to  be  estab- 
lished is  still  executory  or  incomplete,  the  court  will  de- 
cline all  interference  in  the  matter.* 

Where  an  estate  is  given  to  trustees,  to  be  disposed  of 
by  them  at  their  discretion  for  the  support  of  a  cestui 
que  trust,  a  court  of  equity  will  not  interfere  to  control 
that  discretion,  unless  there  has  been  abuse  of  the  trust.-"' 

Equity  in  a  projier  case  has  the  power  to  order  a  trust- 
ee to  pay  or  distriliute  to  such  beneficiaries  as  may  be 
entitled  thereto  their  respective  portions  of  the  trust 
estate  and  continue  the  trust  as  to  other  beneficiaries, 
who  by  reason  of  their  minority  or  other  causes  are  not 
entitled  to  their  shares.^" 

While  a  court  of  equity  will  not  enforce  the  acceptance 
of  a  trust,  it  will,  when  it  is  voluntarily  assumed,  enforce 
a  faithful  execution  of  it  for  the  preservation  of  rights 
depending  upon  and  derivable  from  it.^ 

It  is  the  duty  of  courts  to  sustain  legal  trusts  created 
by  will  even  though  all  the  beneficiaries  desire  to  have 
it  overthrown.®" 

The  rule  permitting  a  trust  to  be  terminated  by  a  court 
of  equity  where  the  purpose  of  the  trust  lias  been  prac- 
tically accomplished  and  all  parties  interested  in  the  trust 
fund  are  svi  juris  and  consent  to  its  termination  cannot 
be  aiijilied  where  there  are  contingent  intei-ests  in  the 
fund,  oi-  where  interests  of  minors  are  involved."" 

^  Happy  V.  Morton,  33  111.  398;  AtVy  Gen.  v.  College,  85  111.  516; 

see  liriinnenmcyer  v.  Buhre,  32  St.  Patrick's  v.  Daly,  116  III.  76. 
U\.  1&3;  Marloiv  V.  Marlowe,  n  in.  '•'^Wayman    v.    Follansbee,    253 

633;    Regan  v.   West,  115  III.   603.  111.  602. 

*  Barniim  v.  Reed,  136  111.  388;  <i  Cooper  v.  McClun.  16  111.  435; 

Hill    on    Trustees,    83;    Martin   v.  see  Nicholi  v.  Ogden,  29   III,  323; 

Funk,   75  N.  Y.   134;    Roth   v.  Mi-  Sherman    v.    Leman.    137    111.    94; 

chalis,   125   111.   325.  Waterman  v.  Allien.  144  111.  90. 

5  Smith    V.    Wildham.    37    Conn.  o  •  Ociger    v.    Bardwell.    255    III. 

384;   see  Adams  v.  Adams.  79  111.  320. 

517;    Steele  v.  Clark,  77   111.   471;  «^  Anderson  v.  Williams.  262  111. 

Emmons    v.    Moore,    8.".    III.    304;  308. 
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A  court  of  equity  has  jurisdiction  to  prevent  a  misuse 
or  abuse  of  a  cliaritahle  tnist  and  tlie  Attorney  General 
or  States  Attorney,  representing  the  public,  is  charged 
with  the  duty  of  preventing  a  breach  of  trust  for  public; 
charity  or  of  restoring  the  trust  fund  after  it  has  been 
divested."" 

Removal  of  trustee. — Courts  of  ecjuity  have  a  very 
broad  jurisdiction  over  trust  estates  and  trustees,  and 
will  remove  tlie  latter  for  a  failuro,  through  neglect  or 
from  willfulness,  to  perfomi  their  duties." 

If  a  trustee  has  been  derelict  in  his  duty,  has  failed  to 
keej)  proper  books  of  account,  and  has  without  sufficient 
warrant  dei)leted  the  trust  fund,  he  should  be  removed 
and  required  to  account,  and  to  restore  to  the  fund  the 
amount  by  which  he  improperly  depleted  it.** 

It  is  not  every  mistake  or  neglect  of  duty  or  inaccuracy 
of  conduct  of  trustees  which  will  induce  a  court  of  equity 
to  remove  them ;  but  the  act  or  omission  must  be  such  as 
to  endanger  (he  trust  property,  or  to  show  a  want  of  hon- 
esty, or  a  want  of  proper  capacity  to  execute  the  duties, 
or  want  of  reasonable  fidelity." 

A  trustee  under  a  will  will  not  be  removed  by  tlie  coui't 
at  tlie  instance  of  the  cestui  que  trust,  who  is  a  life  ten- 
ant, because  of  his  relationship  to  the  contingent  re- 
mainder men,  even  though  the  court  itself  would  not 
have  appointed  him  as  Trustee  had  he  not  been  appointed 
by  will. 

Xor  will  he  be  removed  merely  because  he  is  not  on 
friendly  terms  with  the  cestui  que  trust  where  it  does  not 
appear  that  the  relations  are  such  as  to  interfere  with  the 
beneficial  administration  of  the  trust,  and  there  is  no 
complaint  that  the  management  of  the  estate  has  not  been 
frugal,  honest  or  beneficial. 

scpeop/c    V.    Rrancher.    258    111.  v.  Leman,  137   III.  94;    Waterman 

604;   Atty.  Gen.  v.  Kewberry.  1.10  v.  Alden.  144   III,   90. 
111.  229;    Hunt   v.  Fowler.   121    111.  s  Xevitt    v.    Wooclhurn.    190    III. 

269;   Atty.  Gen.  v.  College.  85  111.  283. 
•"'16.  II  Story's      Eq.      Jur.,      §      1289; 

■  Perry    on   Trusts,    §   275;    Lill  Xevitt  v.  Woodburn.  190  111.  28:!; 

V.   Xeafie.   31    111,    101;    Leman   v.  Waterman   v.   Alden.   144    111.    90; 

Sherman,    117    111,    657;    Sherman  Lorenz  v.  Weller,  267  111.  230. 
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Appointment  of  trustee. — Equity  will  not  allow  a  trust 
to  fail  for  want  of  a  trustee,^"  or  on  account  of  the  neglect 
or  refusal  of  the  trustee  to  act;  but,  if  necessary,  will 
appoint  a  new  trustee,  or  treat  the  holder  of  the  legal 
title  as  such.^" 

Where  the  sole  trustee  for  infants,  appointed  under  a 
will,  dies,  and  the  will  does  not  provide  for  the  appoint- 
ment of  a  successor,  a  court  of  equity  will  appoint  one." 

One  who  creates  a  trust  has  a  right  to  provide  a  method 
for  rilling  vacancies  and  for  the  appointment  of  suc<?es- 
sors  in  trust. ^-  Where  a  testatrix  has  named  the  trustees 
she  desires  to  act  but  has  failed  to  provide  for  the  ap- 
pointment of  successors  in  trust,  a  court  of  chancery 
has  power  to  appoint  such  successors  in  case  of  a  va- 
cancy; but  unless  the  trustees  named  in  the  will  disclaim, 
the  court  should  only  exercise  such  power  upon  proof 
that  a  vacancy  exists  and  upon  notice  to  all  parties  in 
interest,  including  the  trustees  named,  if  living.*^ 

Although  the  creator  of  a  trust  may  give  the  tnistec 
unlimited  power  to  appoint  a  successor,  yet  the  trustee 
must  still  exercise  a  sound  discretion  in  making  his  selec- 
tion, and  a  court  of  equity  has  ])ower  to  exercise  control 
over  such  discretion  to  prevent  its  abuse.^'' 

When  a  corporation  named  as  trustee  in  a  will  is  con- 
solidated with  another  having  the  same  powers,  the  latter 
has  power  to  execute  the  trust.'^ 

And  where  it  was  shown  that  the  cestui  que  trust  was 
]jro]iibited  by  the  laws  of  the  State  from  coming  within 


»  <i Hitchcock  V.   Greene,  2ri9   111.  647;   Hutchinson  v.  Aj/res,  117  III. 

288.  ■'".'iS;     Dmiscomh    v.    Dunscomb,    2 

10  Thatcher  v.  St.  Andrew's  Men.  &  M.  11;  CPuion  v.  Pickett,  42 
Church.  .'!7  Mich.  270;  IjcOyard's  Midi.  77;  Roberts  v.  Roberts.  2.'in 
Appeal,     51     Mifh.     623;     Lill    v.  111.  115. 

Keafie,  31  111.   101;    Hutchinson  v.  t' Reichert  v.  Coal  Co.,  231   111. 

Ayres.   117   111.   ,5.58;    Buchanan  v.  238. 

Hart.   31    Tex.   6.57;    St.   Patrick's.  '-'Mason    v.    Library   Assn.,   237 

etc.,  V,   Daly.  116  111.  76;    Dean  v.  111.  442. 

Trust    Co..    2.59    111.    148;    McXair  n  Vn/cs  v.  ra<es,  255  111.  66. 

V.  Moiil(i</iic.  260  111.  465.  '''Trust   Co.   v.    Xinscr,   264    111. 

11  lUd  lidiKiit     V.    Harl,    31     Tex.  31. 
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its  limits,  the  court  substituted  for  such  trustee,  a  person 
living-  in  the  State  where  the  cestui  que  trust  resided.^*' 

W'liere  a  conveyance  is  made  to  several,  in  trust,  tho 
failure  of  one  of  the  co-trustees  to  act  will  not  defeat  the 
conveyance.  In  such  a  case  equity  will  entertain  jurisdic- 
tion for  the  purpose  of  prescrvin.n'  tlio  trust.'' 

Construction  of  instruments  creating  trusts. — It  is  one 
of  the  well  recog'nized  functions  of  courts  of  equity,  when- 
ever there  is  any  bova  fide  doubt  as  to  the  true  meaning 
(if  an  instrument  creating  a  trust,  to,  at  tlie  suit  of  the 
trustees  brought  for  that  purpose,  give  a  judicial  con- 
struction to  the  instrument,  and  direction  to  the  trustee 
as  to  his  powers  and  duties  thereunder.'^ 

While  a  trustee  is  not  required  to  take  any  risks,  yet  he 
must  be  honestly  in  doubt  as  to  the  proper  construction 
of  the  instrument  under  which  he  is  acting  or  the  course 
of  action  he  ought  to  take  in  order  to  authorize  him  to 
.apjily  to  equity  for  aid  and  direction.'" 

Construction  of  wills. — The  jurisdiction  of  courts  of 
eiiuity  to  construe  wills  is  an  incident  of  its  general  ju- 
risdiction over  trusts  and  is  exercised  to  insure  a  correct 
administration  of  a  power  or  trust  created  by  the  will,'"' 
by  directing  the  conduct  or  execution  of  trusts  reposed 
in  the  executor.-" 

And  where  a  testator  by  his  will  invokes  the  equitable 
jurisdiction  of  the  court  in  relation  to  a  trust  fund,  and 
such  fund  is  reduced  to  possession  by  the  trustee  under 
the  dii-ection  of  the  court,  this  will  confer,  incidentally, 
jurisdiction  to  construe  the  will  creating  the  trust.^'^ 

Prior  to  the  act  of  1911,  which  pro\^des  that  such 
courts  mav  hear  and  determine  bills  to  construe  wills  not- 


'«  Ex  parte  Tvnno,  1  Bailpy  Ch.  Eq.   .Tur.,   §   lOfil,   ll,-)fi;    Atiorncy- 

Sft.'i;    .see   Rankin   v.   Barcroft.   114  General  v.  'Scmherry.  150  III.  22!). 

III.    441;     Ma.TU-rU    v.     Finnie.     fi  "  Trnr»fr    v.    MettJer,    260     111. 

Coldw.    (Tenn.)    .534.  41(J. 

i-!  Mcoll    V.   Miller,    37    III.    388;  '<">  Pull  v.  Crisli.  234  111.  53. 

itiCoskey   v.   Brady,    1    Barb.    Ch.  ~"  Stran:n    v.    Academy,    240    III. 

R.  329.  111. 

>■<  .^erry  on  Trusts,  §  746;  Pom.  =i  Orr  v."  Yates,  209   111.   222. 
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withstanding  no  trust  is  involved,-^  it  was  held  that  equity 
Avonld  not  assume  jurisdiction  to  construe  a  will  where 
only  legal  titles  were  involved  and  no  relief  other  than 
a  judicial  construction  of  the  will  and  a  declaration  of 
such  legal  titles  was  asked, -^  and  that  the  parties  to  a  suit 
could  not  confer  jurisdiction  of  the  subject-matter  by  con- 
sent or  stipulation;'-"'  but  if  the  power  was  exercised  the 
decree  was  not  void,  but  was  binding  until  reversed  on 
apjieal  or  writ  of  error.-" 

Where  a  will  is  so  ambiguous  as  to  require  resort  to  a 
court  of  ch.ancery  to  obtain  a  construction  of  its  terms, 
the  cost  of  the  litigation  must  be  liorne  by  Ihe  estate.^^ 

Execution  of  trust  cy  pres. — Tn  case  of  a  chari- 
table trust,  if  the  plan  of  the  donor  cannot  be  carried 
out  as  made  but  can  be  accomplished  in  substance,  a 
court  of  equity  may  execute  the  trust  cy  pres."^" 

Power  to  decree  saJe  of  trust  property.— Courts  of  chan- 
cery have  ])ower,  in  cases  of  necessity,  to  order  a  disposi^ 
lion  of  trust  estates  which  is  not  in  accordance  with  the 
])rovisions  of  the  instrument  creating  the  trust.  This 
])ower  is,  however,  exercised  with  great  caution;  and  it  is 

23  Rev.    Stat.    (1913)    168;    1    J.  Minkler  v.    Simons.   172    111.   323; 

&  A.  An.  Stat.  785;   see  page  2.  Harrison  v.   Owsley.  172   111.   629; 

ante.  Parsons    v.    Millar.    189    111.    107; 

■^'  Strublier    v.    Belsley.    79    111.  Poll    v.    Cash,    supra;    Strawn    v. 

307;    Harrison   v.   Owsley.   172   lU.  Academy.    240    111.    Ill;    Fletcher 

B29;     Parsons    v.    Millar.    1S9    111.  v.  Root.  240  111.  429. 
107;    t^lrawn  v.   Academy.   240   111.  -»  Parsons  v.  Millar;,  189  111.  107. 

Ill;   Fli'tiher  v.  Root.  240  111.  429;  -"'  Society  v.  Mead.  131  111.  338; 

Poll    V.    Cash.    234    III.    52;    Mans-  Inoraham    v.    Ingraham,    169    111. 

field  V.  Mansfi,eld.  203  111.  92;  Mil-  432;  Arnold  v.  Alden,  173  111.  229; 

ler  V.  Rowan.  251  III.  344.  Wilson  v.  Clayburgh,  215  111.  506; 

^■■Richards   v.    Ry.   Co..   124    111.  Kendall   v.    Taylor,   245    111.    617; 

51  fi;    Parsons    v.    Millar.    ISO,    111.  Keys  v.  Wiilnemufh.  240  111.  580. 

207.  ducrin    v.    Ouerin.    270    111.    239; 

-•■•.  Wakefield    v.    Wakefi.eld,    256  Hoard  v.  Stea^,  259  111.  194. 
111.    296.  -^OK  People  v.   Braueher,   258   111. 

■"-T  Eldred  v.   Meek.   183    111.   26;  604;    Mason  v.  Library  Assn..  237 

Whitman   v.    Fisher,    74    111.    147;  111.  442;   Kemmcrer  v.  Kcmmcrcr, 

Seeley   v.    Baldwin,    185    111.    211;  233  111.  327. 
Stcib  V.    Whitehead.   Ill    111.   247; 
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tlie  duty  of  the  court,  when  uui'un'secii  exij^cncics  arise 
which  make  its  exercise  necessary,  to  place  itself  in  tlio 
position  of  tiie  creator  of  tlie  trust,  and  to  do  as  he  would 
have  desired  if  he  had  anticipated  the  exisliuo-  eircuni- 
stances.^" 

For  form  of  bill  by  trustee  for  authority  to  lease  real 
estate  contrary  to  provisions  of  will,  see  ]iage  538,  post. 

Courts  of  equity  have  power  to  authorize  the  convei-- 
sion  of  trust  property  contrary  to  the  plan  (if  the  will 
where  there  is  a  necessity  for  such  convei'sion  in  order  to 
preserve  the  state;  hut  such  a  conversion  is  not  jtistitied 
by  the  mere  fact  that  the  court  concludes  that  some  other 
plan  is  better  than  the  one  ontiinc'd  in  the  will.-* 

Courts  of  chancery,  by  reason  of  tiieir  .general  jui'isdic- 
titni  over  the  estates  of  infants,  have  power  to  authorize 
the  conversion  of  their  real  estate  into  personal,  where 
it  is  clearly  for  their  interest  that  such  conversion  should 
be  made.'- 

Voluntary  assignments. — The  administration  1)y  conrts, 
of  assi.unnu'uts  of  insolvents  foi-  the  benefil  of  ci-editors, 
bein.a:  proceedings  to  enforce  trusts,  has  always  been  iield 
to  be  a  matter  of  equitable  jurisdiction,  governed  by 
chaucery  rules  and  the  mere  fact  that  there  is  a  statute 
regulating  assignments  for  the  benetit  of  creditors,  has 
not  changed  the  jurisdiction  or  practice.-''^ 

Where  the  assignee  of  an  insolvent  deI)tor  fails  to 
make  any  dividend,  or  render  any  account  to  the  creditors 
of  his  acts  and  doings,  or  make  settlement,  the  creditors 
may  compel  a  settlement  by  a  bill  in  chancery.^* 

^"  Curt i. IS  V.  Brf/iin.  29  HI.  201;  Johnson  v.  Buck.  220  111.  226. 
Jenkins   v.    Doolittlc.   69    IH.    415;  32  Hale    v.    Hale.    146    lU.    227; 

Myers    v.    Trusters.    21    111.    App.  Oavin  v.  Curtin.  171  111.  640:   Gnr- 

223;    Rankin   v.   Barrroff.    114    111.  han  v.  Mullins.   172   111.  349;    Hal. 

441;    Lonnuith    v.    Ifigos.    123    111.  r!ri(1(/e  v.  Coffey.  1S4  111.  73;   Kinii 

:58;   Marsh   v.  Reed.  184   III.   263;  v.    King,   215    111.    100;    Roberts   v. 

Johns  V.  Montgomery.  265  111.  21;  Rol)erts,  259  111.  115. 
and  cases  rited.  -^s  Trust    Co.    v.    Trumbull.    137 

=«  Denegre    v.     Walker,    214    111.  111.    146;    Howell    v.    Moores.    127 

113;    Packard    v.    Bank.    261    111.  III.  07;   FariveU  v.  Cohen.  138  III. 

450.  21t;. 

siA'inj7    V.    King,    215    III.    100;  i*  Asay  v.  Allen,  124  111.  391. 

34 


530  Bills  Eelating  to  Trusts. 

Settlement  of  estates. — It  is  oii]\  in  extraordinary  case" 
that  a  court  of  equity  assumes  jurisdiction  in  the  settle- 
ment of  an  estate,  and  suijcrsedes  tlie  probate  or  county 
court.-'^ 

Courts  of  chancery  have  jurisdiction  generally  on 
the  application  of  beneficiaries  of  a  trust  fund,  to  cliarge 
trustees  with  losses  occurring  through  tlieir  negligence  or 
mismanagement,  and  the  fact  that  trustees  are  also  the 
executors  of  a  will  of  the  testator  who  created  the  trust, 
will  not  deprive  a  court  of  equity  of  its  jurisdiction,  when 
the  bill  does  not  seek  to  remove  any  part  of  the  adminis- 
tration of  the  estate  from  the  county  court.^"  The  pro- 
bate court  has  no  jurisdiction  to  order  an  accounting  by  a 
trustee  in  a  will,  the  chancery  court  being  the  proper  tri- 
bunal for  that  purpose.^" 

Bill  for  accounting  ag'ainst  trustee. — As  a  general  rule, 
a  conqilainant  wlio  seeks  to  cliarge  a  trustee  with  a  breacli 
of  trust  is  bound  to  state  a  clear  case  upon  his  bill. 
Therefore,  acts  of  a  trustee  which  may  or  may  not  be 
breaches  of  trust,  must  be  so  alleged  that  they  necessa- 
rily appear  to  be  breaches,  or  a  demurrer  will  lie.  Tlic 
presumption  is  in  favor  of  the  perfoi'mance  of  his  duty 
by  the  trustee,  and  the  complainant  must  tliercfore  allege 
and  prove  affirmatively  a  breach  of  the  trust,  and  the  trus- 
tee will  not  be  liable  for  breaches  not  alleged  in  the  bill. 
But  if  the  trustee  commits  breaches  of  trust  of  the  same 
nature  as  those  alleged  in  the  bill,  relief  may  be.  granted 
against  him  without  an  amendment  to  the  bill.^* 

Guardians  are  regarded  as  trustees  and  may  be  com- 
7)elled  in  chancery  to  render  an  account  before  as  well  as 
after  the  termination  of  the  guardianship.-'" 

as  f7(7)-fc    V.    llofilc.    ,'S2    111.    427;  "t  McBride  \.  Mfliili/rr.  \)\  ^^\U•h. 

Shrpard    v.    .Specr,    140    111.    238;  40fi;     Warden    v.    Kcir,    ill     Mirli. 

Duvnl  V.  Duval.  153  111.  49;    Cow-  1S8. 

drey    v.    Hitchcock,    103    111.    262;  as  Perry  on  Trusts,   S  800. 

Frrrland    v.    Dazey,    25    111.    294;  sa  Chapman   v.    Surety   Co..    2fil 

Klraus.s    V.    Phillips.    189    III.    9;  HI.    594;    Schmidt   v.    Sharer.    IT'i; 

Moure    V.     liranderhurg.    248     111.  111.  lOS:  Bond  v.  Lorkirood.  3.",  111. 

232.  312;    IJayes    v.    7ns.    Co.,    125    111. 

:i"  Waterman   v.    Aldcn,    144    III.  626. 
90. 
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Tbo  ('(unijlaiiKuit,  liowevrr,  is  not  rcciuircd  to  set  o\it 
in  his  bill  niisiloings  wliicli  he  could  not  be  expected  to 
fully  nndci-st.ind  until  be  bad  obtained  disclosures,  the 
beueliciary  not  being  generally  presumed  to  possess 
knowledge  from  independent  sources.*'* 

Where  there  has  been  a  long  ac(|niescence  in  tlie  breach 
of  a  trust,  for  the  reason  that  the  facts  have  been  fraud- 
ulently concealed  from  the  beneficiary  in  order  to  avoid 
the  defense  of  laches  being  interposed,  tlio  ces^Hi  (/»(! /y».v^ 
must  specilically  set  i'ortii  in  his  bill  the  impediments  to 
an  earlier  prosecution  of  the  claim,  what  kept  him  so  long 
in  ignorance  of  his  rights,  the  means  used  by  the  trustee 
to  conceal  the  facts  from  him,  and  how  and  when  he  came 
to  the  knowledge  of  his  rights.^^ 

M'here  a  trust  and  fiduciary  relation  exists  the  benefi- 
ciaries of  the  trust  have  a  right  to  demand  an  accounting 
from  tlie  trustee,  and  the  enforcement  of  that  right  is  a 
proper  subject  of  equity  jurisdiction,''-  and  a  court  of 
equity  is  not  necessarily  deprived  of  jurisdiction  because 
of  the  existence  of  a  remedy  at  law.^^ 

A  trustee  who  improperly  invests  the  trust  fund  in  a 
business  enterprise  is  lialile  to  the  beneficiary  for  result- 
ing loss,  in  the  absence  of  acquiescence  by  the  latter.^* 

A  trustee  is  not  entitled  to  compensation  for  personal 
attention  or  loss  of  time,  in  the  absence  of  some  provis- 
ion of  the  statute  or  in  the  instrument  creating  the  trust, 
authoiizing  such  compensation.'*^ 

If  the  duration  of  a  trust  is  doubtful  it  is  proper  to  call 
u|)()n  a  court  of  equity  to  terminate  it,  as  a  trust  will  not 
be  continued  merely  for  the  benefit  of  the  trutsee.^" 

The  fact  that  a  trustee  is  required  to  give  a  bond  or 
security  for  the  performance  of  his  duties  as  trustee  does 
not  change  the  status  of  the  parties  nor  destroy  the  legal 
relation.'" 

*"   Loud  V.  Winchester.  64  Midi.  *^  Ibid. 

2?,.  **Penn  v.  Fogler,  182  III.  76. 

"  Story's    Eq.    PI.,    §    813,    n. ;  *■•  Fox  v.  Fox.  250  lU.  384. 

OiUett  V.  Wi\ey.  126  111.  310.  ■"'  Fox  v.  Fox.  250  111.  384. 

*^  People   V.    Bordeaux,    242    III.  ''■People    v.    Bordeaux.    242    III. 

327.  327. 
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A  trustee  has  no  rigiit,  under  the  law,  to  become  a  pur- 
chaser at  his  own  sale,  and  if  a  resort  to  deceit  is  had  to 
effect  the  sale  then  the  sale  becomes  fraudulent  in  fact, 
and  in  either  case  a  court  of  equity  has  jurisdiction  to  set 
it  aside.*^ 

AVliere  one  is  the  owner  of  land  which  in  equity  and 
good  conscience  he  ought  to  convey  to  another,  the  jjarty 
entitled  to  a  convej'ance  may  file  a  bill  in  any  jurisdic- 
tion in  which  such  owner  may  be  found,  and  the  court  may 
by  decree  in  pcysunam,  compel  the  execution  of  the  con- 
veyance though  the  land  itself  is  beyond  its  territorial 
jurisdiction.*" 

The  beneficiary  has  a  right,  as  against  the  trustee,  to 
follow  the  trust  fund  into  any  form  of  investment  the 
trustee  may  make,  or  he  may  re])udiate  the  investment 
and  compel  the  trustee  to  pay  over  the  money. ^° 

A  court  of  equity,  in  a  proper  case,  will  follow  a  trust 
fund  and  enforce  the  trust  against  any  property  in  the 
hands  of  the  trustee,  or  in  the  hands  of  anyone  who,  with 
notice  of  the  trust,  has  taken  the  title  to  the  property  in 
which  the  fund  has  been  invested.^^ 

Wliere  propei'ty  is  conveyed  to  the  grantee  upon  his 
parol  promise  to  the  grantor  to  convey  tlie  same  to  third 
persons  upon  the  grantor's  death,  a  court  of  equity  will 
raise  a  constructive  trust  and  convert  the  grantee  into  a 
trustee  for  the  benefit  of  such  third  persons.^- 

A  trustee  is  bound  to  discharge  the  duties  of  his  trust 
to  the  best  of  his  skill  and  ability,  with  such  care  and  dili- 
gence as  men  fit  to  be  entrusted  witli  matters  such  as 
those  of  tli(!  trust,  may  fairly  be  expected  to  exercise  in 
thiMi-  own  business  of  ('(lual  iinportance.^^ 

AVhere  the  trustee  has  acted  in  good  faith  he  will  be 
held  to  account  in  e(|uity  only  for  what  he  has  actually 
received;  but  where  he  has  been  guilty  of  fraud  or  a  will- 

41*  Blake  v.  Blake,  260  111.  70.  f'l  Welln    v.    Messenger.    249    Ul. 

■<"  Bevans  v.  Murphy.  2.51  111.  COS.      72. 

!■«  Trust  Co.  V.  Trust  Co..  2irt  \U.  '•- .V(aft7   v.    Stalil.    214    111.    i:?!; 

511;    Bevans   v.    Murphy,    251    111.      //(//  v.  Slmps07i,  2.';0  111.  170. 
603.  ■'■'  Waleniian   v.    Ahlin,    144    111. 

90. 
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fill  (Ict'ault  or  otlRT  miscDiului'l,  lie  will  Ir'  cliar.i^ralilo 
with  what  might  have  beon  received  hy  tiie  exereise  of 
reasonable  care  and  prudence.'"'  The  burden  of  accouni- 
ing-  for  the  assets  of  a  trust  estate  is  upon  the  trustee."''' 
Courts  of  ji;eneral  ehaucery  jurisdiction  may  receive  and 
])ass  upon  the  reports  of  trustees  a))pointed  by  will  and 
<l('lerniiiie    tiie    (|uesti(iii    of   compensation.'''"'"' 

Limitations — Laches. — In  cases  of  an  express  ti'ust,  the 
statute  of  limitations  does  not  ai)ply  until  the  trust  is 
disavowed  by  the  trustee,  and  an  adverse  right  or  interest 
is  insisted  upon  and  nuule  known  to  the  cestui  que  trust:''^ 

Unreasonable  delay  lias  been  held  to  be  a  bar  to  eipiit- 
able  i-elief  even  against  a  trustee.'"* 

While  a  cestui  que  truat  may  be  debarred  from  relief 
by  long  acquiescence  in  a  breach  of  the  trust,  though  he 
did  not  originally  agree  to  it,  where  the  facts  have  been 
fraudulently  and  successfully  concealed  by  the  trustee 
from  the  cestui  qve  trust,  the  I'ule  that  e^quity  will  not  aid 
to  establish  or  cni'oi'ce  a  stale  tiust  does  not  ap))l>'.''' 

The  e(iuital)le  doctrine  of  hidtes  applies  even  as  to 
trustees  or  guardians."''' 

As  between  tiie  trustee  and  the  cestuis  (juc  trusteni, 
lapse  of  time  does  not  bar  the  trust  estate,  but  as  be- 
tween the  trust  estate  and  a  stranger,  the  Statute  of  ijimi- 
tations  runs  ;is  in  other  cases,  and  if  the  bar  of  the  stat- 
ute is  complete  in  his  favor  as  against  the  trustee  it  is 
complete  as  against  the  <i'st}ii  que  frustenfS'" 


■1  Van  Ruskirk  v.  Van  Buskirk. 
US  in.  9. 

^■' Lehman  v.  Kothharth.  ir,9  111. 
270. 

5"' » Guerin  v.  Guerin,  270  111. 
239. 

:«Albretch  v.  Wulf,  aS  HI.  186; 
Hamork  v.  Harper.  S6  111.  445; 
Home  V.  Ingrahiim.  12.-J  111.  198. 

■■Story's  Eq.  PI.,  §  813,  «.; 
Perry  on  Trusts,  §§  228-SoO;  Mid- 
daugh  v.  Fox,  135  III.  344;  Far- 
irrti  V.  Tel.  Co..  161  111.  522;  Penn 
V.  Fogler,  182   111.  76. 


■■»  Leriuatte  v.  Drurtj.  101  111.  77; 
Breit  v.  Yeaton,  101  III.  242;  Rog- 
ers V.  Simmons,  53  111.  76;  Car- 
penter V.  Carpenter.  70  111.  457; 
Hamilton  v.  Hamilton.  231  III. 
128;  Ry.  Co.  v.  Garrett.  255  HI. 
420;  Hittenhouse  v.  Smith,  235  111. 
493. 

■■•»  Ry.  Co.  V.  Garrett.  255  111. 
420;  Clary  v.  Sehaack,  253  111.  471; 
Moore  v.  Taylor,  251  111.  4(iN: 
1  Perry  on  Trusts,   §   141. 

""  Waterman  v.  Watenmin.  2l") 
in.  5G9. 
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The  doctrine  of  ladies  is  a  defense  to  an  action  based 
npon  alleged  misconduct  of  a  guardian  where  more  than 
forty  years  have  passed  since  the  transactions  in  ques- 
tion, during  which  time  most  of  the  witnesses  having 
knowledge  of  the  facts  have  died,  public  records  have 
l:)een  burned  and  documents  lost,  and  where  the  evidence 
produced  is  so  unsatisfactory  that  the  granting  of  relief 
would  rest  largely  upon  conjecture.*'^ 

Parties  to  bills. — The  general  I'ule  is,  that  in  suits  re- 
specting trust  property  the  trustee  and  beneficiaries  are 
necessary  parties,  either  as  complainants  or  defendants. •'- 

Where  the  liublic  is  intei'ested  in  the  execution  of  a. 
trust,  the  attorney-general  is  the  proper  partj',  either 
plaintiff  or  defendant,  as  the  rejoresentative  of  the  pub- 
lic's 

Where  one  of  two  beneficiaries  under  a  trust  in  their 
favor  in  a  will  refuses  to  join  as  a  comjilaiuant  in  a  bill 
to  enforce  the  trust,  such  beneficiary  is  properly  and  nec- 
essarily made  a  party  defendant. •'^ 

In  a  trustee's  suit  to  reduce  the  trust  fund  to  his  ]his- 
session,  the  beneficiaries  need  not  be  made  parties.*^ 

An  executor  who  has  settled  the  estate,  and  turned  over 
all  of  the  property  to  the  parties  interested,  is  not  a  nec- 
essary party  to  a  bill  filed  against  a  trustee  named  in 
the  will  for  an  accounting.'" 

The  personal  representatives  of  a  deceased  trustee, 
wlio  received  the  fund  in  which  complainants  are  inter- 
ested and  of  w^hich  they  claimed  to  have  been  defrauded, 
are  necessary  parties  to  a  bill  for  accounting  as  io  such 
fund." 

<•■!  Ry.  Co.  V.  Garrett,  255  111.  420.  Atty.    Gen.   v.   Netoherry,   1.50    111. 

02  Story's  Eq.   PI.,   Section   207 ;  229. 

Perry  on  Trusts.   §§   873-875,   881-  «*  M'caver  v.  TanAkin.  77  Mich. 

8S7;     Motitgomery     v.     Brown,     2  588. 

Gilm.    .")81;    Prentice   v.    Kimhall,  o^  Snook    v.    Pcarsell,    95    Mich. 

IP  111.  320:   H.  R.  Co.  V.  Kerr,  l.".;'.  534;     SHi    v.    Kctchum,    Har.    Ch. 

111.  182;  Dubs  V.  Egli,  167  111.  514.  423. 

i-i  Perry  on  Trusts,  §  773;  Jack-  ea  McBridc  v.  Mclntyre.  91  Mich. 

xoii    V.    Phillips,    14    Allen,    539;  406. 

.l.s-.?«.   V.    Beckman,   21   Riirli.    365;  «■:  Richard.fon   v.   Richardson.  8;i 

Mich.  653. 
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An  ailiiihiistiatDr  willi  tlic  will  aiiiiexL'd,  under  wliidi 
the  executor  was  required  to  convert  laud  into  money  and 
make  distribution,  is  so  coiniocted  with  tlio  trust  tliat  lie 
may  apply  to  equity  for  a  construction  of  the  will  and  tiic 
appointment  of  a  trustee  to  sell.^" 

Neither  the  donor  of  a  trust  fund,  nor  his  heirs  or  per- 
sonal representatives  in  case  of  his  death,  are  necessary 
parties  to  litigation  respecting  the  ownership  of  rents  and 
l)rofits  arising  from  such  fund,  wlu're  no  relief  is  sought 
as  to  them."*'' 

To  enable  a  court  of  etjuity  to  entertain  a  bill  to  con- 
strue a  will  creating  a  trust  it  is  not  essential  that  the  bill 
be  filed  by  the  party  charged  with  executing  the  trust,  lint 
the  same  may  be  tiled  l)y  the  cestui  que  trust  or  other  in- 
terested party.'" 

Solicitor's  fees. — "WHiere  it  is  the  duty  of  a  trustee  to 
defend  a  suit  in  his  representative  capacity,  he  is  entitled 
to  luive  his  solicitor's  fees  in  such  behalf  paid  out  of  the 
l)ody  of  the  estate."*  A  court  of  chancery  cannot  allow 
and  tax  as  costs  the  fee  of  the  solicitor  for  a  beneficiary 
under  a  trust  created  by  will,  who  brings  suit  to  have  tlu^ 
resignation  of  the  trustee  named  in  the  will  accepted  and 
a  new  trustee  appointed,  notwithstanding  the  will  pro- 
vides for  the  a]ipointnient  by  a  court  of  chancery  of  a  suc- 
cessor in  trust  to  the  original  ti-ustee.'^ 

SECTION  II. 

FORMS  OF  BILLS. 

No.  2)9.     Bin  to  rcmoi^e  trustees,  for  injunction  and  receiver. 

To  the  Honorahle  .ludges  of  the  Court  of  the  Co\inty  of  ,  in 

the  State  of  . 

In  Chancery  Bitting: 
1.     Your  orator  A.  B.  and  your  oratrixes  B.  B.,  the  wife  of  A.  B.  and  ('. 
B.,  the  daughter  and  only  child  of  A.  B.  and  B.  B.,  aU  of,  etc.,  respect- 
fully represents  unto  the  court  that  on.  etc.,  a  certain  deed  of  convey- 
ance of  that  date  was  executed  hetween  your  orator  A.  B.,  and  your 

"' KtoU  V.   ilrninn.   ITS   111.   46;  -'Johnson  v.  Askry.  190  III.  58; 

.MitUipnn  v.  I.ambr.  ITS  111.  130.  yevitt  v.  Woodburn.  190  III.  2S?,. 
■■o  .Mahcr  v.  Aldricli.  20.")  HI.  242.  ^^  Wilson  v.  Clayburgh,   21.")   III. 

•"  Orr  y.  Yates.  209  111.  222.  506. 
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orairix  B.  B.,  his  wife,  of  the  one  part,  and  C.  D.  and  E.  F.,  of,  etc., 
the  defendants  hereinafter  named,  of  the  other  part,  which  said  deed 
is  in  the  words  and  figures  and  to  the  purport  following,  that  Is  to 
say,  {Here  set  out  copy  of  deed  verhatim,)  as  by  said  deed,  ready  to  be 
produced  in  court,  will  appear. 

2.  Your  orator  and  oratrixes,  further  represent  that  the  defendant 

C.  D.  has  principally  acted  in  the  trust  of  the  said  deed,  and  has.  by 
virtue  thereof,  from  time  to  time,  received  considerable  sums  of  money 
and  other  effects,  but  he  has  applied  only  a  small  part  thereof  upon 
the  trusts  of  the  said  deed, and  has  applied  and  converted  the  residue 
thereof  to  his  own  use;  and,  in  particular,  the  said  C.  D.  has.  within 
a  few  months  past,  received  a  considerable  sum  of  money  from  the 
estate  and  effects  of  the  said  D.  B.,  the  whole  of  which  he  applied  to 
his  own  use. 

3.  Your  orator  and  oratrixes  further  represent,  that  they  have  re- 
peatedly applied  to  the  defendants  for  an  account  of  the  said  trust  proii- 
erty  received  and  possessed  by  them,  and  of  their  application  thereof. 
And  your  orator  and  oratrixes  well  hoped  that  the  defendants  would  have 
complied  with  such  reasonable  request,  as  in  equity  they  ought  to  have 
done.  But  now  so  it  Is,  the  defendants  combining  and  confederating. 
and  contriving  so  to  wrong  and  injure  your  orator  and  oratrixes  in 
the  premises,  absolutely  refuse  to  comply  with  such  requests;  and 
pretend  that  the  trust  property  and  effects  possessed  and  received 
by  them  were  to  an  Inconsiderable  amount,  and  that  they  have  duly 
applied  the  same  upon  the  trusts  mentioned  in  said  deed.  Whereas 
your  orator  and  oratrixes  charge  the  contrary  of  such  pretenses  to  be 
the  truth;  and  that  so  It  would  appear  it  the  defendants  would  set 
forth,  as  they  ought  to  do,  a  full  and  true  account  of  all  and  every 
the  said  trust  property  and  effects  which  they  have  respectively  pos- 
sessed  and   received,   and   of  their   application   thereof. 

4.  Your  orator  and  oratrixes  further  represent,  that  the  defendant  C. 

D.  threatens  and  intends  to  use  other  parts  of  the  said  trust  property, 
and  to  apply  the  same  to  his  own  use,  and  will  do  so,  unless  he  is 
restrained  therefrom  by  the  injunction  of  this  court;  that  both  said 
defendants  ought  to  be  removed  as  such  trustees  under  the  said  deed, 
and  that  some  other  person  or  persons  ouglit  to  be  appointed  by  this 
court,  as  such  trustees  in  their  place  and  stead;  and  that  in  the 
meantime  some  proper  person  ought  to  be  appointed  to  receive,  take 
charge  of  and  collect  the  said   trust  property. 

5.'  Forasmuch,  therefore,  as  your  orator  and  oratrixes  are  without 
remedy  in  the  iiremlses,  except  in  a  court  of  equity;  and  to  the  end 
that  the  said  C.  D.  and  R.  F.,  who  are  made  parties  defendant  to  this 
bill,  may  be  required  to  niaUe  full  and  direct  answer  to  the  same, 
hut  nut  under  oath,  the  answer  under  oath  heinp  herebit  ivaived ;  and 
set  forth  a  true  and  perfect  account  in  items  of  all  the  trust  funds  and 
effects  received  by  them  respectively,  by  virtue  of  the  said  deed,  and 
of  their  application  thereof;  and  that  upon  the  hearing  hereof  an 
account  may  he  taken  of  all  and  every  the  said  trust  property  and 
effects,   which   have,  or  but  for  their  willful  default  or  neglect  might 
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have  been  received  by  them,  or  either  of  them,  or  by  any  other  person 
or  persons,  by  their  or  either  of  their  order,  or  to  their  or  either  of 
their  use;  and  also  an  account  of  their  application  thereof;  and  that 
the  defendants  may  respectively  be  decreed  to  pay  what  shall  appear 
to  be  due  from  them  upon  such  account;  and  that  the  defendants  may 
be  removed  as  such  trustees  under  the  said  deed:  and  that  two  otlier 
persons  may  be  appointed  trustees  under  the  said  deed  in  their  place 
and  stead;  and  that  in  the  meantime  some  proper  person  may  be 
appointed  to  receive  and  collect  the  said  trust  estate  and  effects;  and 
that  your  orator  and  oratrixes  may  have  such  other  and  further  relief 
in  the  premises  as  equity  may  retiuire  and  to  the  court  shall  seem 
meet.  May  it  please  the  court,  etc.  (Here  insert  prayer  for  injunction 
and  sumvtons  and  affidavit.) 

No.  S30.     Bill  for  the  appointment   of  new   trustees   under  marriagei 

settlement. 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  in 

the  State  of  , 

In  Chancery  sitting: 

1.  Your  orator  A.  B..  and  oratrix  B.  B.,  his  wife,  and  your  orators 
C.  B.  and  D.  B.,  minors,  under  the  age  of  twenty-one  years,  by  the  said 

A.  B.,  their  father  and  next  friend,  and  your  orator  E.  P.,  all  of,  etc., 
respectfully  represent  unto  the  court  that  on,  etc.,  your  orator  A.  B. 
and  oratrix  B.  B.,  then  B.  E.,  being  about  to  be  united  in  the  bonds 
of  matrimony,  entered  into  an  ante-nuptial  contract  or  marriage  set- 
tlement, signed  by  each,  and  bearing  date  on  that  date,  which  is  in  the 
words  and  figures  and  to  the  purport  following,  that  is  to  say:  (Here 
insert  copy  of  marriage  settlement  verbatim)  as  by  the  said  instru- 
ment, ready  to  be  produced  in  court,  will  appear. 

2.  Your  orators  and  oratrix  further  repesent,  that  the  said  anti- 
nuptial  contract  or  marriage  settlement  contains  no  power  or  au- 
thority to  appoint  a  new  trustee  in  the  place  or  stead  of  either  of  the 
said  trustees  therein  named,  who  should  decline  to  act  in  the  said 
trusts,  or  be  desirous  to  be  removed  therefrom,  as  by  the  said  instru- 
ment will  appear. 

3.  Your  orators  and  oratrix  further  represent,  that  the  said  intended 
marriage  was  soon  afterwards,  to  wit,  on,  etc.,  had  and  solemnized 
between  your  orator  A.  B.  and  oratrix  B.  B.;   and  that  your  orators  C 

B.  and  D.  B.  are  the  only  children  born  of  such  marriage.  That  the 
said  G.  H.,  the  defendant  hereinafter  named,  one  of  the  trustees  named 
in  the  said  instrument  as  co-trustee  of  your  orator  E.  F.,  declines  to 
act  in  the  trust  of  the  said  instrument,  and  is  desirous  to  be  relieved 
and  discharged  therefrom ;  but  by  reason  that  no  power  is  reserved 
In  the  said  instrument  for  the  appointment  of  a  now  trustee,  your 
orators  and  oratrix  are  advised  that  he  can  not  be  discharged  from 
such  trust,  nor  ajiy  new  trustee  appointed  in  his  stead,  without  the  aid 
of  a  court  of  equity. 

4.  Forasmuch,  therefore  as  they  are  without  remedy  in  the  jjremises. 
except  in  a  court  of  equity,  your  orators  and  oratrix  pray  that  the  said 


53S  Bills  Eelatino  to  Trusts. 

G.  H.,  who  is  made  piirty  defendant  to  this  bill,  may  be  required  to 
make  full  and  direct  answer  to  the  same,  hut  not  under  oath,  the  an- 
sicer  under  oath  heing  lierehy  waived:  and  that  the  court  may  appoint 
a  new  trustee  under  the  said  marriage  settlement,  in  the  place  and 
stead  of  the  defendant:  and  that  the  defendant  may  be  decreed  to 
join  in  such  instrument  or  instruments  as  may  be  necessary  to  con- 
vey or  release  the  said  trust  premises  to  your  orator  E.  P.,  his  co- 
trustee, and  such  new  trustee  upon  the  trusts  of  the  said  marriage 
aettlement;  and  that  thereupon  the  defendant  may  be  discharged  from 
the  trusts  of  the  said  instrument;  and  that  your  orators  and  oratrix 
may  have  such  other  and  further  relief  in  the  premises  as  equity 
may  require  and  to  the  court  shall  seem  meet. 

5.     May  it  please  the  court  to  grant  the  writ  of  summons  in  cliancery, 

directed  to  the  sheriff  of  the  said  county  of ,  commanding  him  that 

he  summon  the  defendant  G.   H.   to  appear  before  the  said  court,  on 

the  first  day  of  the  next term  thereof,  to  be  held  at  the  court 

house  in ,  in  the  county  of aforesaid,  then  and  there  to  answer 

this  bill. 

,  Sol,  for  Complainants. 

'No.  2S1.     Bill  by  Trustee  for  Authority  to  lease  real  estate,  contrary  to 

provisions  0/  will. 
{Venue  and  address  as  in  No.  120,  ante.) 

1.  Your  Orator,  R.  R.,  of  etc.,  respectfully  represents  unto  your 
honors,  that  F.  S.,  late  of  etc.,  departed  this  life  on  etc.,  seized  of  the 
fee  simple  title  to  the  following  described  real  estate,  to-wit:  (here 
describe.)   upon  which  was  situated  a  building   (here  describe,)  whicli 

said  real  estate  was  then  of  the  value  of  about  $ ;  and  produced  an 

annual  net  income  from  rentals  of  about  $ . 

2.  That  in  and  by  the  last  will  and  testament  of  the  said  F.   S., 

which  was  duly  admitted  to  probate  by  the Court  of  

County,  on  etc.,  he  devised  the  said  described  real  estate  to  your  Orator 
in  trust  for  the  uses  and  purposes  and  upon  the  conditions  therein 
prescribed,  to-wit:  That  immediately  upon  his  death  your  Orator 
should  take  possession  of  said  real  estate,  and  collect  and  receive  all 
rents,  issues  and  profits  therefrom  then  or  thereafter  to  become  due, 
and  upon  the  termination  of  the  then  present  lease  thereupon,  to  re- 
lease said  real  estate  upon  such  terms  and  conditions  as  he  might 
think  best;  provided,  however,  that  no  lease  or  demise  of  said  real 
estate  should  be  made  or  entered  into  for  a  longer  term  or  period  than 

■ years;  nor  should  the  same,  or  the  income  therefrom,  ever  be 

mortgaged,  pledged  or  hypothecated  for  any  ]iiir))ose  whatsoever:  that 
after  the  payment  of  all  taxes  and  assessments  legally  levied,  assessed 
or  imposed  upon  said  real  estate,  all  premiums  for  insurance  upon  the 
buildings  upon  the  same  and  the  cost  necessarily  incurred  in  the  Im- 
proving or  repairing  of  said  property,  together  with  all  necessary  and 
reasonable  charges  and  expenses  attending  the  exoculioii  of  said  trust, 
your  Orator  should  niiproiiriato  and  distribute  the  remainder  of  the 
said  rents,  issues  and  prolUs  derived  from  said  real  estate,  as  follows: 
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To  E.  S.,  the  wife  of  said  testator,  the  sum  of  $ per  anmiiii; 

and  the  remainder  of  said  income  and  profits  to  G.  S.,  tlie  son  of  said 
testator,  if  he  sliould  be  livins  at  the  time  of  the  death  of  said  testator; 
that  after  the  death  of  the  said  E.  S.,  your  Orator  should  pay  the  entire 
net  income  and  profits  derived  from  said  real  estate,  to  the  said  G.  S. 
for  and  during  the  term  of  his  natural  life;  that  after  the  death  of  the 
said  G.  S..  your  Orator  should  pay  to  the  child  or  children  of  the  said 
G.  S.  the  share  of  the  said  G.  S.  in  said  rent,  income  and  profits,  and 
that  upon  the  death  of  both  the  said  R.  S.  and  G.  S.,  and  when  the 
youngest  child  of  the  said  G.  S.  should  arrive  at  the  age  of  twenty-ono 
(21)  years,  your  orator  should  convey  the  title  to  the  said  real  estate 
to  the  heirs  of  the  body  of  the  child  or  children  of  the  said  G.  S.  in  fee 
simple  and  in  equal  shares;  all  of  which  will  more  fully  appear  by  the 
duly  certified  copies  of  the  said  last  will  and  testament  of  the  said  F.  S. 
and  of  the  order  admitting  the  same  to  probate,  hereto  attached  and 
made  a  part  hereof. 

3.  Vour  Orator  further  alleges,  that  the  said  F.  S.  left  him  surviving 
his  wife,  E.  S.,  and  one  child,  a  son.  G.  S.;  that  the  said  E.  S.,  his 
widow,  departed  this  life  on  etc.,  and  that  the  said  G.  S.,  his  son,  de- 
parted this  life  on  etc.,  leaving  I.  S.,  his  daughter,  who  is  now  of  the 
•ige  of  years,  as  his  sole  and  only  child  or  heir-at-law. 

4.  Your  Orator  further  represents,  that  since  the  death  of  the  said 
!•'.  S.,  your  Orator,  as  Trustee  under  the  said  will,  has  kept  the 
liuilding  situated  upon  the  said  real  estate  so  devised  to  him  in  trust, 
rented  upon  the  best  terms  obtainable,  and  has  distributed  the  net 
income  and  profits  therefrom  in  accordance  with  the  provisions  of 
.<iaid  will. 

5.  Your  Orator  further  represents,  that  since  the  death  of  the  said 
testator  F.  S.,  by  reason  of  the  rapid  and  extensive  growth  of  the  said 

City  of ,  the  said  real  estate  has  greatly  increased  in  value, 

and  that  the  street  upon  which  it  abuts  has  become  one  of  the  principal 
business   streets   of   said   city,   and   that   the   said   real   estate   is   now 

worth  at  least  the  sum  of  $ ;   that  notwithstanding  your  Orator 

has  kept  the  building  thereon  In  good  repair,  the  present  value  of  the 
same  will  not  exceed  the  sum  of  $ ;  that  the  same  is  of  such  an- 
cient design  and  construction  as  not  to  be  adapted  to  compete  with 
modern  buildings  in  the  vicinity,  which  will  result  in  a  continued 
diminution  in  the  rents  received  therefrom,  and  a  great  increase  in  the 
cost  of  repairing  and  keeping  said  premises  in  shape  to  be  rented  to 
any  advantage. 

fi.  That  the  ordinary  taxes  levied  against  said  real  estate  have 
gradually  increased  in  amount  from  year  to  year,  and  that  the  same 
now  amount  approximately  to  the  sum  of  $ annually. 

7.  That  special  taxes  and  assessments,  amounting  to  $ ,  have 

recently  been  imposed  and  levied  by  the  said  City  of ,  upon 

and  against  said  real  estate,  for  public  improvements,  and  that  further 
special  taxes  and  assessments  of  like  character  may  reasonably  be 
anticipated  in  the  near  future. 

8.  That  your  Orator  believes  that  it  will  be  diflii  ult  hereafter,  if  not 
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impossible,  to  realize  from  rentals  of  the  said  present  building,  an  in- 
come sufficient  to  defray  the  aggregate  ordinary  taxes  and  special  taxes 
and  assessments  which  will  be  levied  upon  and  against  said  real  estate, 
insurance  premiums,  ordinary  and  necessary  repairs,  and  other  ex- 
penses necessarily  incident  to  the  administration  of  his  said  trust,  and 
that  little  if  any,  income  will  in  the  near  future  be  derived  therefrom. 
9.  That  the  gross  income  from  said  real  estate  for  the  year  ending 
,  amounted  to  the  sum  of  $ ;  while  the  net  income  there- 
from for  the  same  period  was  but  $ . 


10.  That  in  order  to  secure  a  tenant  or  tenants  for  said  building  at 
a  rental  commensurate  with  the  present  value  of  the  said  real  estate. 
it  will  be  necessary  either  to  entirely  demolish  and  remove  the  building 
now  situated  thereon,  or  to  re-model  and  re-construct  the  same;  which 
latter  course  would,  as  your  Orator  is  informed  and  believes,  necessi- 
tate  the  expenditure   ot  a   large  sum  of   money,   to-wit,   $ ,  and 

therefore  would  be  impracticable  and  unprofitable. 

11.  Your  Orator  further  represents,  that  he  has  no  money  in  his 
hands  as  said  Trusteee,  to  apply  or  use  in  remodeling  and  recon- 
structing the  said  present  building;  that  he  has  no  power,  under  the 
terms  of  said  will,  to  tear  down  the  said  building  and  erect  a  new  and 
suitable  building  upon  the  premises,  and  is  expressly  prohibited  by 
the  terms  ot  said  will,  to  borrow  money  for  such  purpose  upon  mort- 
gage security,  and  from  leasing  the  same  for  a  longer  period  than 
years. 

12.  That  he  is  informed  and  believes  that  if  authorized  and  em- 
powered by  this  honorable  court  so  to  do,  he  will  be  able  to  lease  and 
demise  the  premises  in  question  for  a  period  of  ninety-nine  years,  to  a 
responsible  party  or  parties,  upon  reasonable  terms  and  conditions,  and 
at  such  rental  as  will  produce  a  much  larger  net  income  than  can  bo 
realized  from  the  building  now  situated  u|)on  said  premises,  and  who 
will  insure  the  payment  of  the  rental  reserved  by  the  erection  of  a 
modern  building  upon  said  i)roperty,  and  that  it  will  be  to  the  best 
interest  of  the  said  I.  S.  and  all  concerned  that  such  i)ower  and  author- 
ity bo  conferred  ujion  him  and  granted. 

13.  Your  Orator  therefore  prays  that  he  may  be  empowered  and  au- 
thorized by  this  honorable  court  to  lease  the  said  real  estate  to  your 
Orator  for  the  term  of  ninety-nine  years,  or  such  other  period,  and 
upon  such  terms  and  conditions  as  the  court  may  deem  for  the  best 
interest  of  all  concerned  in  said  trust. 

(Add  prayer  for  process,  and  for  appointment  of  o  guardian  ad  litem 
as  in  Vo.  21  fi,  ante,  page  521.) 
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BILLS  TO  ENFORCE  CONTRIBUTION. 

Section  1.     Whkn    Wii.r,    Lie. 
2.     Foitiis  OF  Bills. 

SKCTION  I. 
WHEN  WILL  LIE. 

Nature  of. — The  right  in  aiuity  for  contribution  arises 
wlieu  one  of  several  parties,  wlio  are  liable  for  a  common 
debt  or  obligation,  discharges  the  same  for  the  benefit  of 
;dl.  It  is  not  founded  on  contract,  but  upon  the  general 
principle  of  equity,  that  wheiv  two  or  more  persons  are 
subject  to  a  common  l)urden,  it  shall  be  borne  according  to 
tlieir  respective  interests.  It  is  compensation  given  in 
cquit}'  for  removing  the  common  bnixlen,  and  the  proper 
fonun  in  which  to  enforce  it,  is  a  court  of  equitj'.^ 

Jurisdiction. — "While  jurisdiction  at  law  is  sustained, 
(Miiirls  of  equity  have  always  exercised  a  concurrent  ju- 
risdiction, founded  upon  the  fact  that  the  legal  remedy 
is  not  under  all  circumstances  full,  comidete  and  ade- 
i|uat<'.  In  most  cases  there  is  no  remedy  at  law  from  the 
extreme  uncertainty  of  ascertaining  the  relative  propor- 
tions whicli  different  persons,  having  interests  of  a  dif- 
ferent nature,  quantity  and  duration  in  the  subject-mat- 
tiT,  ought  to  pay.  And  wlien  tliere  is  a  remedy,  it  is  in- 
convenient and  imperfect,  because  it  involves  multiplicity 

'  story's     Er|.     .lur.,     Sec.     432;  4    Johns.    Ch.    ".'',4;    Aspinwall  v. 

(.olsin     V.     Brand.     75     III.     148;  Sacclii.    57    N.    Y.    331;    White  v. 

ilriffith    V.   Robinson.   14    111.   App.  Bank.^,    21    Ala.    705;    Russell  v. 

377;    Drummond   v.   Yager.   10    111.  Failer.    1    Ohio    St.    327.    Trego  v. 

App.    380;    Becker  V.    Farwell,   25  Est. 'Cunningham,  267  111.  367. 
III.  App.  432;  Campbell  v.  Mesier, 
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of  suits,  and  opens  the  whole  matter  for  contestation 
anew  in  every  successive  litigation. - 

As  between  sureties. — Wliere  there  are  two  or  more 
sureties  for  the  same  principal  (lel)tor  and  the  same  debt 
or  obligation  and  one  pays  the  debt  for  whicli  all  are 
bound,  or  more  than  his  projiortioiiate  share  thereof,  he 
lias  a  right  to  enforce  contribution  from  the  others 
through  the  medium  of  a  court  of  ecpiity  in  order  to 
equalize  the  common  burden.^ 

His  right  to  contribution  is  comiilete  as  soon  as  he  pays 
the  debt,  and  he  may  at  once  enforce  contribution;*  but 
he  must  have  actually  paid  at  least  more  than  his  share 
of  the  debt;"  although  it  has  been  held  that  the  giving  by 
complainant  of  his  note,  is  sufficient  payment." 

He  may  pay  part  of  the  debt  by  a  set-off  and  his  right 
of  subrogation  will  still  extend  to  the  whole  debt.'' 

At  law  a  surety  can  recover  from  his  co-surety  only 
that  co-surety's  aliquot  part,  calculated  upon  the  whole 
inunber,  without  reference  to  the  insolvency  of  either  of 
tlie  co-surelifs;^  but  in  equity  it  is  otherwise,^  the  burden 


-•story's  Eq.  .Tur.,  §  483-505; 
(lolsen  V.  Brand.  To  111.  148; 
Grifflth  V.  Roiinson,  14  111.  App. 
;177;  Drummond  v.  Yager.  10  111. 
App.  380;  Becker  v.  Farwell,  25 
111.  App.  432;   S.  C.  129  III.  261. 

3  Klein  v.  Mather,  2  Giliuan,  317; 
Conover  v.  Hill,  70  111.  342;  Pitiks- 
ton  V.  TalUaferro,  9  Ala.  547;  Eddy 
V.  Trevor,  6  Paige,  521;  Bonham  v. 
Galloway,  13  111.  68;  Hickman  v. 
M  (Curdy.  7  J.  .1.  Marsh.  560; 
Mitchell  V.  Sproul.  5  Id.  270;  Stew- 
vrt  V.  Gouldcn.  52  Mich.  143. 
Trego  v.  Est.  Cunningham,  267 
111.  367. 

*  Sloo  V.  Pool.  1.')  111.  47;  Chaffee 
V.  Jone.9,  19  Pick.  2G0. 

'•  Camp  V.  Bostiviek,  20  Ohio 
State,  337;  1  Leading  Cases  In 
l':(|..  Section  3;i0;  Wood  v.  Leland, 
1  Mete.  (Mass.)  387;  but  see 
Waters  V.  Bily.  2  H.  &  .1.  30R; 
McKennii    v.    George.    2   Rich.    Eq. 


15;  Wright  v.  Cudahy,  64  III.  App. 
454.  (■ 

0  Oioen  V.  McOehee,  61  Ala.  440; 
Keller  v.  Boatman,  49  Ind.  104; 
^tuhhins  V.  Mitchell.  82  Ky.  535. 

7  City  V.  Love,  31  Iowa,  119. 

8  Samuel  v.  Zachery,  4  Ired.  L. 
377;  Currier  v.  Fellows,  7  Foster. 
Z6G;  Browne  v.  Lee,  6  B.  &  C.  689; 
Dodd  V.  Winn,  27  Mo.  501. 

9  Burrows  v.  McWham,  1  Desaus, 
409;  Breckenridge  v.  Taylor.  5 
Dana.  110;  Bispham's  Prin.  Eq.,  % 
329;  1  Parsons  on  Contracts,  36; 
Sloo  V.  Pool.  15  III.  47;  Moore  v. 
Bruncr,  31  111.  App.  400;  Dodd  t. 
Winn.,  27  Mo.  501;  Bell  v.  Jasper, 
2  Ired.  Eq.  597;  McKenna  v 
George,  2  Rich.  Bq.  IT);  ]  Story's 
Eq.  .liir.,  S  496;  Couch  v.  Terry, 
12  Ala.  225;  Stewart  v.  Goulden. 
52  Mich.  143;  liynearson  v.  Turn- 
er, 52  Mich.  7;  Korth  v.  Brace, 
30  Conn.  72. 
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(>r  tlic  (Iclit  l)('iii,i;'  iliviilcil  among  llii'  solvent  siu'ctics  ami 
the  party  payiiip:  boiug  therefore  entitled  to  recover  from 
each  of  the  otliors  an  amount  dependent  npon  the  nnnihci' 
of  those  who  are  actually  able  to  pay.^" 

The  departure  of  a  surety  from  the  State  has  been  held 
to  have  tiie  same  eflfect  ujion  the  rig'hts  and  lialiilities  of 
the  n'maining  sureties  as  insolvency." 

In  equity  it  is  presumed,  prima  facie,  that  all  joint 
•iuarantors  are  to  contribute  equally  to  discharge  any  lia- 
bility arising  under  the  guaranty,  those  who  are  insolvent 
being  excluded  in  determining  the  proportion;  but  this 
piesum])tion  may  be  rebutted  by  parol  evidence. ^- 

[n  equity  the  rule  is  that  the  insolvency  of  the  prin- 
cipal must  be  alleged  and  proved  before  the  surety  is 
entitled  to  contribution  from  his  co-surety.^*  It  is  only 
wlu>n  he  fails  to  obtain  reimbursement  from  the  princi- 
l)al  that  he  is  entitled  to  call  upon  his  co-sureties." 

It  must  appear  that  the  payment  by  complainant  was 
one  that  could  not  legally  have  been  resisted;'^  and  if  it 
appears  that  the  note  paid  by  complainant  was  barred 
by  the  statute  of  limitations,  a  demurrer  to  the  bill  will 
lie.""' 

Where  a  co-guarantor  pays  a  note  before  it  is  due  at 
the  request  of  the  other  guarantor,  the  latter  will  be 
liable  to  contribute,  and  it  has  been  held  that  payment  be- 
fore maturity  is  not  necessarily  voluntary,  and  that  even- 
tual liability  is  equivalent  to  a  present  request  to  paj'.^'^ 

The  right  being  an  equitable  one  it  will  not  be  enforced 
as  against  the  superior  equity  of  a  third  party,  or  of  the 

i"/6irf.     Tri'ffo  V.  Est.  Cunning-  but  see  Odlin  v.  Greenlraf,  3  N.  H. 

ham.  2G7   lU.   367.  270. 

II  .VrA'cHiin    V.    George,   2    Rich.  "  Ca?«p  v.  Bo^acicfc.  20  Ohio  St. 

Eq.  15.  337;     see    Boioen    v.    Hoskins,    45 

i- MiDavid   v.- McCain,    202    111.  Miss.  1S3. 

354.  15  Skillin  v.  Merrill.  16  Mass.  40; 

^^  Morrison   v.   Poyntz.   7   Dana,  Bussell  v.  Failor,  10  Ohio  St.  327; 

307:  Pearson  v.  Durkham,  3  Lltt.  Aldrich  v.  Aldrich,  56  Vt.  324. 

385;   SJoo  v.  Pool,  15  111.  47;  Bur-  i«  Shelton    v.    Farmer,    9    Bush 

rows  V.  McWham.,  1   Desaus.  409;  (Ky.),  314. 

Tinney  v.   Yarb,   2   Ired.   Eq.   249;  't  Golsen  v.  Brand,  75  111.  148. 
Daniel    v.    Ballard,    2    Dana,    296; 
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co-suret}^;  nor  will  it  be  enforced  to  the  prejudice  or  in- 
jury of  the  creditor.^** 

In  equity,  contribution  can  be  enforced  against  the  rep- 
resentatives of  a  deceased  suret}",  but  in  law  the  rule  is 
otherwise.'® 

A  surety  has  no  right  to  speculate  upon  the  debt.  If 
he  compromises  the  claim,  his  co-sureties  are  entitled  to 
the  beneiit  of  the  compromise.  They  are  responsible 
only  for  their  pro])ortion  of  the  amount  actually  paid;-" 
nor  has  a  surety  any  right  to  speculate  upon  his  prinei- 
pal.21 

A  bill  may  be  maintained  without  proof  of  a  previous 
demand  upon  the  co-surety. '- 

If  a  surety  incurs  costs  and  expenses  in  a  defense  which 
is  made  under  such  circumstances  as  to  be  regarded  hope- 
ful and  prudent,  he  may  compel  his  co-sureties  to  con- 
tribute thereto.^''* 

Where  co-sureties  agree  that  each  shall  be  liable  for  a 
certain  jjortion  of  the  del^t  only,  tlie  right  to  contribution 
is  therebj'  terminated. -■• 

Partners  who  signed  in  the  partnership  name  are  to  be 
regarded  as  but  one  surety.^^ 

Between  wrongdoers. — The  law  will  not  compel  contri 
bution  between  wrongdoers;-"  but  tliis  rule  applies  only 

18  Bis.  Prin.  Eq.,  §  331.  ■^■^  Chaffee  v.  Jones,  19  Pick.  260; 

r^  Primrose  v.  Bromley,  1   Atk.  Collins  v.  BoyA,  14  Ala.   405;   see 

89;    Wayland   v.   Tucker,   4   Gratt,  Carpenter  v.  Kelly,  9  Ohio,  106. 

267;   Couch  v.  Terry,  12  Ala.  225;  -^Fletcher    v.    Jackson.    13    Vt. 

Chipman  v.  Morrill.  20  Calif.  130;  381;   Marsh  v.  Harrington.  IS  Vt. 

Wright    v.    Hunter.    5    Ves.    792;  IHO;  Davis  v.  Emerson.  17  Me.  fi-1; 

Conover   v.    Hill,   76   111.    342;    By-  see   Berkley   v.   Munson.   22   Conn. 

nearson  v.  Tvrner,  52  Mioli.  7.  290. 

■^"Hickman  v.  McCxirdy.  7  .T.  J.  --ii  I'avl    v.    Berry.    78    111.    158; 

Marsh,  555;  Jones  v.  Bradford,  25  Robertson    v.    Deatherage,    82    111. 

Ind.  305;    Tarl  v.   Raven.icrojt.  12  511. 

Gratt.  642.  -'^  Chaffer  v.  Jonrs.  19  Pir-k.  260. 

-1  Wynn  v.  Brooke,  5  Rawl,  106;  -«  Merryieeather  v.  Nixon.  8   II. 

Bonncy    v.    Seely.    2   .Wend.    581;  &  E.  186;    Nelson  v.  Cook.  17  III. 

Lawrence   v.    Blow,   2    Leigh.    30;  443:     Berker    v.    Farwell.    25    111. 

Comegys    v.    Bank,    6    Ind.    357;  App.  432;  S.  C,  129  III.  261;  /}nW(« 

Crazier  v.  Grayson,  4  J.  .1.  Marsh.  v.  Nutt,  4  Pet.  184;   Peck  v.  tJlHs, 

517;     Klein    v.    Mather,    2    Gilm.  2  .lohns.  Ch.  \?A:  Miller  \.  Fenton, 

(111.1   317.  11    Paige,    18;    Anderson    v.    Say- 
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to  cases  whore  the  tort  fvasur  seeking-  cuiitribulion  knew, 
or  must  be  presumed  to  luive  known,  that  his  act  was  un- 
hiwful.-' 

Between  joint  tenants. — It  is  a  familiar  rule  in  equity 
that  where  joint  owners  or  tenants  in  common  hold  pi'op- 
erty  incumbered  or  burdened  in  such  a  manner  as  to  en- 
iUuii!:er  the  common  title,  either  of  the  parties  may  make 
advances  to  protect  tlie  title  and  compel  contribution 
from  the  other  owners  in  proportion  to  their  interests  in 
the  common  property.  Tiiis  doctrine  has  been  applied  to 
tlie  payment  of  taxes,  mortgages,  judg-ments,  liens,  me- 
chanics' liens,  and  to  purcliasing  outstanding  titles,  upon 
the  principle  tliat  the  pai'ty  claiming  an  erpiality  of  beiie- 
tit  must  submit  to  an  equality  of  burden.-* 

When  the  estates  of  two  persons  are  subject  to  a  com- 
mon mortgage,  which  one  of  them  pays  for  the  benefit  of 
both,  he  may  in  e(]uity  enforce  contrilnition  from  the 
other.  But  to  entitle  one  to  contribution  from  the  other, 
their  equities  must  be  equal.  If  there  was  any  obligation 
resting  upon  the  person  who  i)aid  the  incumbrance  to  dis- 
diargc  it  as  a  debt  of  his  own,  he  can,  of  course,  claim 
nothing  from  the  other,  although  the  latter  was  benefited 
by  the  payment.  The  test  by  whicli  tlie  right  to  contribu- 
tion is  always  determined,  is  found  in  the  inquiry, 
whether  the  equities  of  the  parties  are  equal ;  if  they  are 
equal,  the  right  to  contribution  exists ;  but  if  they  are 
not  equal,  it  does  not  exist.-" 

As  a  general  rule,  one  tenant  in  common  can  compel 


lors,  3  Head.    (Tenn.)    5.51;    Wan-  Diederv-hs,    41    III.    158;    Dean    v. 

ocik  V.  Mkhels,  iV,  111.  S7.  (rMera,    47   III.   120;    Titsworth   v. 

"Jacobs    V.    Pollard.    10    Cush.  Stout.  49  111.  78;  Kurtz  w  Hibnrr. 

278;   Adamson  v.  Jarvis,   4    Bing.  ."i.'i   111.  514;    Briscoe  v.  Power,  S.") 

66;  Acheson  v.  Miller,  2  Ohio  St.  111.  420;  Wilton  v.  Tazwell,  86  111. 

203;    Faricell   v.    Becker.    129    111.  29;    Griffith    v.    Robinson,    14    111. 

261;  Selz  v.  Outhman.  62  111.  App.  App.    377;    Chestnut    v.    Chestnut. 

624;    WajMicfc  v.   Michels,   215   111.  15  111.  App.  442;  Burgett  v.  Talia- 

87.  ferro,  118  111.  503;  Vogle  v.  Brown. 

"Story's  Eq.  PI..  S5  483-4;  Lou-  120   111.   338;    Bank  v.   White.   1.-.9 

ralle    v.    Menard.    1    Gilman,    39;  111.  136. 

Howey  v.  Goings.  13  111.  95;  Dotcns  -«  2  Jones  on  Mortgages.  §  lOSO; 

T.  Jackson.  33  lU.  464;   Gardner  v.  Hubrr  v.  Hess.  191  111.  305. 
35 
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his  co-tenant  to  C()ntii1)nte  to  the  expense  of  necessarj- 
repairs  to  their  joint  property,^"  but  he  must  allege  in 
liis  bill  a  request  to  his  co-tenant  to  join  in  the  repairs 
and  a  refusal  ;^^  although  an  allegation  that  the  repairs 
were  beneficial,  and  that  the  co-tenant  was  absent,  so  that 
a  request  could  not  be  made  of  him,  has  been  held  to  obvi- 
ate the  necessit}-  of  such  an  allegation.^- 

A  joint  tenant  in  common,  however,  has  not  the  right 
to  contril)ution  for  the  expense  of  improvements  or  alter- 
ations placed  or  made  upon  the  property,  against  the  pro- 
test of  his  co-tenant.^^  One  owner  in  severalty  of  a  por- 
tion of  a  lot  cannot  compel  contribution  by  the  owner  of 
the  other  portion  of  the  lot  to  discharge  the  lien  of  a 
special  assessment.^* 

Nor  can  a  minor  be  charged  with  the  cost  of  iniprove- 
uients  upon  his  estate  during  his  minority,  and  without 
the  autliority  of  the  proliate  court,  when  he  elects  to  re- 
pudiate all  liability  therefor.-''^ 

Between  co-obligors. — Where  there  is  a  joint  legal  lia- 
bility resting  upon  all  the  parties  to  an  agreement  and 
one  of  them  pays  and  discharges  the  same,  he  may  com- 
l)el  contrilmtion  from  the  others  to  the  extent  of  liis  ad- 
vances.^® 

Where  one  of  the  several  oliligors  discharges  the  in- 
debtedness either  with  or  without  suit  and  legal  compul- 
sion, he  may  maintain  his  action  against  liis  co-obligors 
for  contrilmtion.^" 

A  joint  (lel)toi'  can  not  be  compelled  to  wholly  reim- 
burse another  wiio  has  paid  the  joint  debt,  unless  as  be- 
tween themselves  the  latter  is  surety.?* 

30  Gardner  v.   Diedrichs,   41    III.  ss  McParland  v.  Larkin,  155  III. 

158.  84. 

HI  Munford  y.  Brown.  6  Cow.  (N.  sn  iHxlcy  v.   Oould.   13   III.  App. 

Y.)    475;    Taylor    v.    Baldwin,    10  5C5;    Bailey  v.   Bussing,  28  Conn. 

Barb.     (N.    Y.)     582;     Stevens    v.  455;    Horbach  v.   Elder,   IS   Penn. 

riwmpson,  n  ^.U.  10?,;  Kidder  V.  St.    33;    Harvey   v.   Drew,   82    111. 

Nixford,  IG  Vt.  172.  606;  Briscoe  v.  Power,  85  111.  420. 

«-^  Haven  V.   MchUjarU-n.   19    111.  si  Harvey  v.  Drew,  82  111.   606; 

91.  Klein  v.  Mather,  2  Glim.  317. 

33  Field  V.  Leiter,  117  111.  341.  "»  Stewart    v.    Estate,    39    MIrli. 

34  Kapieralki  v.  Pa?7c  Com.,  260  619. 
111.  628. 
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Between  partners. — Cuntiihutioii  lies  hotwoon  partners 
Tor  any  excess  which  has  l)eeii  paid  by  one  partner,  be- 
yond his  share,  against  the  other  partners,  if  ujjon  a 
winding  up  of  tlie  iiartnersliip  affairs  snoli  a  balance 
appears  in  his  favor,  or  if  upon  a  dissolution  lie  has  lieen 
compelled  to  pay  any  sum  for  wliich  lie  ought  to  be  indeiu- 
iiitied.-'» 

A  bill  liled  against  a  retiring  i)artner  to  obtain  contri- 
bution toward  joint  debts  and  wliicli  is  not  framed  as  a 
bill  against  all  persons  interested,  nor  for  the  purpose  of 
winding  up  the  business,  can  not  be  maintained  without 
showing  the  specific  liabilities  for  which  contrbution  is 
sought:'*''  but  where  a  settlement  is  sought  which  will  em- 
brace the  whole  debts,  paid  and  unpaid,  a  bill  in  equity 
will  lie  to  obtain  contribution. ^^ 

Between  legatees  and  devisees. — The  debts  or  claims 
against  the  estate  of  a  deceased  person  are  a  common 
burden  and  must  be  borne  by  all  the  property  devised  by 
the  deceased.*^ 

And  if  the  portion  of  one  heir  has  been  taken  to  pay 
the  debt  of  the  ancestor,  he  is  entitled  to  contribution 
from  his  co-heirs.''-' 

Between  stockholders. — Where  a  stockholder  in  a  cor- 
poration, the  charter  of  which  imposes  an  individual 
liability  upon  its  stockholders  for  the  debts  of  the  corpo- 
ration, has  been  sued,  and  has  paid  the  recovery  to  a  cred- 
itor, he  -will  be  entitled  to  contribution  from  all  the  other 
.stockholders,  and  in  enforcing  that  right  a  court  of  e(piity 
is  the  proper  forum,  as  in  it  he  can  compel  eacli  stock- 
holder to  contribute  pro  rata  according  to  the  numljer  of 
shares  he  may  hold.^'' 

Where  a  creditor  of  a  corporation,   after  judgment 

"1    story's    Eq.    Jur.,    5    ')n4;  App.  S77. 

Blllt  V.  Hubbard.  2  Johns.  Ch.  r.94.  «3  Schermerhorn    v.    Barhydt.    5 

<«  Glynn  T.  Phettyplace,  26  Mich.  Paige,  9S;    Taylor  v.  Taylor,  8  B. 

383.  .Mon.    419;    Long    v.    Short,    1    P. 

»i  Wf^i/nn   V.   Hamlin,  29   Mich.  Wnis.   40.S;    Livingston   v.   Living- 

38".  xton,  3  .lohns.  Ch.  14S;   Clones  v. 

*■  Dellzer    v.    Sclturslrr.    ?,'    111.  Dicfeewson.  5  .Johns.  Ch.  23o. 

301;    OritHlh    v.    Robinson,    14    111.  **  Wincovk  w  Turpin,  06  lU.  IZo. 
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against  it  and  the  return  of  execution  unsatisfied,  seeks 
satisfaction  against  single  dolin(]nent  stockholder,  the 
latter  may  file  his  cross-bill,  obtain  a  discovery  of  the 
other  stockholders,  and  bring  them  before  the  conrt  and 
enforce  contribution  from  all  who  are  alike  delinquent.'"' 

Party  wall. — It  has  been  held  that  where  a  party  wall 
becomes  ruinous,  one  of  the  parties,  on  due  notice  to  tlie 
other,  may  pull  down  and  rebuild  the  wall,  and  is  entitled 
to  contribution  toward  the  expense,  from  the  other  party, 
but  that  if  he  builds  the  wall  higher  or  of  most  costly 
materials  he  is  bound  to  pay  the  extra  expense.'" 

Where,  however,  one  jiarty  erects  a  wall  one-indf  on 
his  own  ground,  and  one-half  on  that  of  the  adjoining 
owner,  without  any  agreement,  either  express  or  im- 
plied, for  a  contribution  by  the  latter  in  relation  thereto, 
and  such  adjoining  owner  subse([uently  builds  and  uses 
such  wall,  he  can  not  be  compelled  to  contribute  any  part 
of  the  cost  of  its  erection.''^ 

It  has  also  been  held  that  where  a  person  buikls  a 
party  wall  under  an  agreement  with  an  adjoining  propri- 
etor that  the  same  niaj'  be  used  by  him  upon  payment  of 
one-half  of  the  value  thereof,  he  is  entitled  upon  a  bill- 
filed  against  such  adjoining  proprietor  to  a  decree  for 
compensation  for  the  same,  which  may  be  made  a  lieu 
upon  the  premises  of  the  defendant."*^ 

Parties  to  bill. — On  a  bill  to  enforce  contribution  liy 
one  surety  against  a  co-surety,  the  principal  and  other 
sui'eties  wlio  are  insolvent  are  not  necessary  parties.''" 
And    suicties    out    of    llie    jurisdiction    mav    be    disre- 


*^' Hdtih  V.  inma.  101  U.  S.  205;  •>«  AV/so«.     v.     McEwcn,     .fn     HI. 

Reacti  on  I'r.  Corp..  §  TOO.  note  4;  Ap]i.   200;    see  McEwen  v.  Neltoii. 

Cook     on     Stockholders,     §     20fi;  10  111.  App.  272. 

VoMnff  V.  FanteZJ,  139  111.  326.  *»  Johnson    v.    Vaughn.    65    111. 

<8  CampBeU  v.  Mosier,  4  Johns.  42.'j;   Story's  Eq.  PI.,  §  169;  Couch 

Ch.  334;   Rlndge  v.  Baker,  57  N.  v.  Terry.  12  Ala.  225;  Burrourihs  \. 

Y.   209;    Cran.ihaw  v.   Su7nner.   5G  Latt,   19   Cal.   125;    see  Rainey  v. 

Mo,  .M7.  rari.    2    Ired.    (N.    C.)    Eq.    249; 

*■!  MvCord     V.     Herrick.     18     III.  Trcscot   v.   t^mylh.  1    MoO.    ( S.  C.) 

App.  423;   Huck  v.  Flentye,  80  111.  Ch.   301;    Young  v.   Lyons,  S  Gill. 

2.'-)8.  162. 
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iTiirclod  ;•''"  but  it  socms  tlie  orift-inal  creditor  should  ho 
made  a  i)arfy.'' 

Necessary  allegations  of  bill  against  co-obligors. — 
There  beiiis?  no  riglit  to  oontriliution  until  the  payment  of 
the  debt,  the  iKiyment  tliereof  mu.st  be  alleged  in  the 
bill,"-  and  an  allegation  that  a  judgment  has  been  recov- 
ered against  the  complainant  is  insufficient.'""' 

The  bill  need  only  set  forth  the  payment  of  a  valid 
debt,  due  in  prcic^ciiti,  and,  it  is  not  necessary  to  allege 
the  recovery  of  a  judgment  therefor  against  the  com- 
plainant.^* 

It  must  appear  from  the  bill  that  the  complainant  has 
paid  more  than  his  share  of  the  deht,'^^  and  from  a  bill 
against  a  co-surety,  that  the  principal  is  insolvent.'^^ 

But  if  it  ajtpears  from  the  bill  that  the  comitlainant 
has  failed  to  enforce  an  indemnity  held  by  him,  a  de- 
murrer will  be  sustained. '^^ 

The  bill  need  not  allege  a  previous  demand  upon  the 
defendant  for  his  share  of  the  debt.^* 

If  it  appears  from  the  bill  that  while  complainant  is 
the  surety  of  the  principal,  the  defendant  is  the  surety 
of  a  suretj',  or  vice  versa,  a  demurrer  will  lie.^^ 


50  Jones  V.  Blanton,  G  Ired,   (N.  315;    Mason   v.    Pierron.    69    Wis. 

C.)  Eq.  115;   Currier  v.  Baker,  51  585. 

N.  H.  613.  ■'^^  Taylor  v.  Meatis,  73  Ala.  46S; 

ii  ilcKenna  v.    George,   2    Rich.  Lytle  v.  Pope,   11   B.   Mon.    (Ky.) 

(S.  C.)   15.  309;     Wood     v.     Iceland,     1     Met. 

"Taylor  v.  ileana.  73  Ala.  468;  (Mass.)   387. 

Smith     V.     State,     46     Md.     617;  56  .Sroo  v.  Poo?.  15  111.  47. 

Phillips  V.   Bhitchford.   137   Mass.  s?  Frink  v.  Peabody,  26  111.  App. 

510;   Van-Pctten  v.  Richardson,  68  390. 

Mo.  379;  Morgan  v  Smith.  70  N.  Y.  ^s  Collins  v.  Boyd,  14  Ala.   505; 

537.  Taylor  v.   Reynolds,  53   Cal.   686; 

"Huey  V.  Stewart.  69  Ga.  768.  Chaffee  v.  Jones,  19  Pick.   (Mass.) 

it  Harvey  v.  Drew,  82   111.   606;  260. 

Fishbavk  V.  Wearer.  34  Ark.  569;  ^9  Robertsoii   v.    Deatherage,    82 

Mill  Co.  V.  Wheeler,  31  Minn.  121;  111.  511. 
CrUfield   v.    Murdock,    127    N.    Y. 
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section  ii. 
forms  of  bills. 

No.   222.    Bill   against   co-sureties   upon   promissory  note. 
(Yenite  and  address  as  in  No.  120,  ante.) 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  that  on,  etc., 
one  Y..Z.,  as  principal,  and  your  orator,  and  C.  D,,  E.  F.  and  G.  H.,  the 
defendants  hereinafter   named,  as  sureties,  executed  and   delivered  to 

one  W.  X,  a  promissory  note  for  the  sum  of dollars,  payable  to  the 

order  of  the  said  W.  X.,  in  after  the  date  thereof,  with  interest 

thereon  at  the  rate  of  per  cent  per  annum. 

2.  That  the  said  Y.  Z.,  upon  the  maturity  of  the  said  note,  failed 
and  neglected  to  pay  the  same  or  any  part  thereof,  and  that  after- 
ward the  said  W.  X.  brought  suit  upon  the  said  promissory  note  in  the 

Circuit  Court  of  County,   Illinois,  and   on  the  day  of  

19 — ,  recovered  a  judgment  against  the  said  Y.  Z.,  C.  D.,  E.  P.,  G.  H. 

and   your  orator,   tor   the   sum   of  dollars,   as   from   the   records 

of  said  court,  a  transcript  of  which  is  hereto  attached,  marked  "Ex- 
hibit A,"  wil  more  fully  appear. 

3.  Your  orator  further  represents  that  afterward,  on,  etc.,  he  paid 

to  the  said  W.  X.  the  sum  of  dollars,  being  the  amount  of  the 

said  judgment,  with  legal  interest  thereon  from  the  date  of  its  rendi- 
tion, in  full  discharge  and  satisfaction  of  the  same. 

4.  Your  orator  further  represents  that  when  the  said  note  became 
due  as  aforesaid  the  said  Y.  Z.  and  the  said  C.  D.  were,  and  from  tliat 
time  continued  to  be  and  still  are,  insolvent  and  unable  to  pay  the 
amount  of  said  note  or  said  judgment,  or  any  part  thereof,  and  that 
the  institution  of  a  suit  against  them  or  either  of  them,  would  have 
been  unavailing,  by  reason  whereof  the  said  E.  F.  and  G.  H.  have  each 
become  severally  liable  in  equity,  to  pay  to  your  orator  an  aliquot  por- 
tion or  share  of  the  amount  so  paid  by  your  orator  in  satisfaction  and 
discharge  of  said  judgment  as  aforesaid. 

5.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises  except  in  a  court  of  equity,  your  orator  prays:  That  the 
said  E.  v.  and  G.  H.,  who  are  made  parties  defendant  to  this  bill,  may 
be  required  to  make  full  and  dire<'t  answer  thereto;  that  upon  a  hear- 
ing hereof  the  said  E.  F.  and  G.  H.  may  each  respectively  be  decreed 
to  pay  to  your  orator  an  equal  one-third  past  of  the  amount  so  paid  in 
payment,  satisfaction  and  discharge  of  said  judgment  as  aforesaid,  to- 
gether with  interest  thereon  from  the  date  of  said  payment;  and  that 
your  orator  may  have  such  other  and  further  relief  in  the  premises 
as  equity  may  require  and  to  the  court  shall  seem  meet. 

(Add  prayer  for  process  and  exhibit.) 

No.  223.     Hill  by  heir  to  compel  conlribution  by  eo-hrir. 
(.Venue  and  address  as  in  No.  120,  ante.) 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  rciiresents  unto  this  hon- 
orable court,  that  one  C.  B.,  late  of  county.  In  the  State  of  , 

deceased,  was  at  the  time  of  his  death,   the  owner  in   fee  simple,  of 
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the  folIowiiiK  described  real  estate,  to  wit:  (Here  descrVie  real  es- 
tate). 

2.  That  on,  etc.,  the  said  C.  B.  departed  this  life,  unmarried  and 
Intestate,  leaving  your  orator,  A.  B.  and  B.  B.,  his  sisters,  as  his  sole 
and  only  heirs  at  law,  whereby  your  orator  and  the  said  B.  B.  each 
became  seized  of  an  undivided  one-half  of  said  described  real  estate,  as 
tenants  in  common.  Tlint  on,  etc.,  letters  of  administration  upon  the 
personal  estate  of  the  said  C.   B.,  deceased,   were  duly  issued  by   the 

court  of  said  county,   unto  one  Y.   Z.,   who  thereupon   duly 

qualified  and  entered  upon  the  performance  of  his  duties  as  such  ad- 
ministrator.    That  claims  against  the  estate  of  the  said  C.  B.  in  favor 

of  divers  creditors,  were  presented  and  allowed  by  said  court,  to 

the  amount  of  dollars;  and  that  said  personal  estate  was  insuffi- 
cient to  pay  the  said  claims,  whereby  said  indebtedness  became  a 
charge  upon  the  said  real  estate.  That  a  petition  for  leave  to  sell  the 
same  for  the  payment  of  said  indebtedness,  was  on,  etc.,  filed  in  the 

said  court  by  the  said  administrator,  to  which   your  orator  and 

the  said  B.  B.  were  made  parties  defendant,  and  were  duly  served  with 

process.     That  at  the  term,  19 — ,  of  said  —  court,  a  decree  was 

duly  entered  of  record,  in  and  by  which  the  said  administrator  was 
ordered  to  sell  said  real  estate  or  so  much  thereof  as  might  be  neces- 
sary, for  the  payment  of  said   indebtedness  against  said   estate. 

3.  That  thereupon,  on,  etc.,  your  orator,  in  order  to  prevent  the  sale 
of  said  real  estate  under  said  decree,  and  to  preserve  the  same  for  your 
orator  and  the  said  B.  B.  and  to  prevent  further  costs  and  expenses, 
paid  all  unpaid  claims  against  said  estate  and  all  costs  of  administration, 

amounting  to  the  sum  of dollars;  whereby  the  said  B.  B.  became 

liable  in  equity  to  contribute  and  refund  to  your  orator,  her  pro  rata 
share  of  said  amount  so  necessary  to  relieve  said  real  estate  from  said 

charge,  to  wit,  the  sum   of  dollars.     That  although  your  orator 

has  repeatedly  requested  and  demanded  of  the  said  B.  B.,  that  she 
pay  to  your  orator  the  said  sum,  she  has  refused  to  pay  the  same  or 
any   part  thereof  to  your  orator. 

4.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity,  your  orator  prays  that  the  said 
B.  B..  who  is  hereby  made  a  party  defendant  to  this  bill,  may  be 
required  to  make  full  and  direct  answer  to  the  same,  but  not  under 
oath,  the  answer  under  oath  being  hereby  waived;  that  the  said  B.  B. 
may  be  decreed  to  pay  to  your  orator  her  said  pro  rata  share  of  the 
sum  so  paid  by  your  orator  to  relieve  said  real  estate  from  said  com- 
mon charge  or  burden;  that  the  same  may  be  declared  to  be  a  lien 
upon  the  interest  of  the  said  B.  B.  in  said  real  estate;  and  that  your 
orator  may  have  such  other  and  further  relief  in  the  premises  as 
equity  may  require  and  to  this  honorable  court  shall   seem   meet. 

(Add  prayer  for  aurnmons  as  in  No.  21,  ante.) 
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BILLS    TO    DISSOLVE    INSOLVENT    CORPORA- 
TIONS. 

Section  1.    Natuke  of  Pboceedikg. 
2.     FoBM  OF  Bill. 

SECTION  I. 
NATURE  OF  PROCEEDINGS. 

The  statute. — Section  25  of  the  statute  entitled  "Cor- 
porations." provides  that: 

"If  any  corporation  or  its  authorized  agents  shall  do,  or  refrain 
from  doing  any  act  which  shall  subject  it  to  a  forfeiture  of  Its  charter 
or  corporate  powers,  or  shall  allow  any  execution  or  decree  of  any 
jurt  of  record,  for  the  payment  of  money,  after  demand  made  by  the 
officer,  to  be  returned  'No  property  found,'  or  to  remain  unsatisfied 
for  not  less  than  ten  days  after  such  demand,  or  shall  dissolve  or 
cease  doing  business,  leaving  debts  unpaid,  suits  in  equity  may  be 
brought  against  all  persons  who  were  stockholders  at  the  time,  or 
liable  in  any  way,  for  the  debts  of  the  corporation,  by  joining  the  cor- 
poration in  such  suit;  and  each  stockholder  may  be  required  to  pay 
his  pro  rata  share  of  such  debts  or  liabilities  to  the  extent  of  the 
poration.  And  it  any  stockholder  shall  not  have  property  enough  to 
unpaid  portion  of  his  stock,  after  exhausting  the  assets  of  such  cor- 
satisfy  his  portion  of  such  debts  or  liabilities,  then  the  amount  shall 
be  divided  equally  among  all  the  remaining  solvent  stockholders. 
And  courts  of  equity  shall  have  full  power,  on  good  cause  shown,  to 
dissolve  or  close  up  the  business  of  any  corporation,  to  appoint  a 
receiver  therefor  who  shall  have  autborily,  by  the  name  of  the  re- 
ceiver of  such  corporation  (giving  the  name),  to  sue  in  all  courts 
and  do  all  things  necessary  to  closing  up  its  affairs,  as  commanded  by 
iJie  decree  of  such  court.  Said  receiver  shall  be,  in  all  cases,  a  resi- 
dent of  the  State  of  Illinois,  and  shall  be  required  to  enter  into  bonds, 
payable  to  the  People  of  the  State  of  Illinois,  for  the  use  of  the 
parties  Interested,  in  such  penalty  and  with  such  securities  as  the 
court  may,  in  the  decree  or  order  appointing  the  same,  require.  In 
all  cases  of  suits  for  or  against  such  receiver,  or  the  corporation 
of  which  he  may  be  receiver,  writs  may  issue  in  favor  of  such  receiver 
or  corporation,  or  against  hlni  or  it,  from  the  county  where  the  cause 
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of  artioD  accrued  to  the  sheriff  of  any  county   in   this  State  for  ser- 
vice." 1 

This  section  applies  only  to  corporations  organized 
under  the  general  incorporation  act  of  1872^  and  does  not 
apply  to  insurance  companies.^ 

The  power  to  confer  jurisdiction  upon  courts  of  eqnity 
to  declare  the  forfeiture  of  corporate  franchise  and  dis- 
solve corporations  at  the  suit  of  creditors,  is  well  recog- 
nized in  Illinois  as  one  of  the  reserved  powers  of  the 
State  over  sncli  bodies,  and  whenever  the  power  of  the 
court  of  equity  has  been  properly  invoked,  its  jurisdic- 
tion has  been  sustained.  In  the  absence  of  statutory 
autliority,  courts  of  chancery  have  no  jurisdiction  to 
decree  the  dissolution  of  a  corporation  by  declaring  a 
forfeiture  of  its  franchise,  either  at  the  suit  of  an  indi- 
vidual or  of  the  State.  The  mode  of  enforcing  a  forfeiture 
of  the  charter,  at  common  law,  was  by  scire  facias  or  quo 
warranto  in  courts  of  law  only,  and  at  the  suit  only  of  the 
sovereign.'' 

A  stockholder  can  not  compel  tlie  dissolution  of  a  cor- 
poration for  alleged  non-user  or  mis-user  of  its  powers, 
since  that  matter  is  for  the  State  alone.^ 

Section  25  of  the  Corporation  act,  providing  for  pro- 
ceedings in  equity  where  a  corporation  has  dissolved  or 
ceased  doing  business,  is  not  unconstitutional,  as  a  denial 
of  the  right  to  trial  by  jury.* 

The  foregoing  section  is  intended  to  afford  a  remedy 
in  the  nature  of  a  creditor's  bill,  and  is  designed  to  aid 
creditors  in  the  collection  of  their  debts.'  It  does  not 
limit  them  to  proceedings  in  equity  against  stockholders 

iRev.  Stat    (1913)   569;    2  J.  &  155   IlL   491;    Coquard  v.   Oil  Co.. 

A.  An.  Stat.  1555.  171  111.  480. 

>  Wincock  v.  Turpin,  96  111.  135;  "  Lincoln,  etc.,  x.  Swatek,  204  III. 

Mead  v.  Davics,  84  III.  App.  558.  228. 

'Ross    V.    Knapp,    77    111.    App.  e  Dist.   Co.  v.  Coal  Co.,   239   111. 

424;    R.  R.  Co.  v.   McKey,  SO   111.  600. 

App.  529;   7ns.  Co.  v.  Hutchinson,  ■'Hunt    v.    Rink    Co.,    143    III. 

92  111.  App.  1.  118;    Paper    Co.    v.    Robhins,    151 

*  Wheeler   v.    Pullman    Co.,    143  111.   588;    (?t.  L.   Coal   Co.  v.   Coal 

111.     197;      Hunt     v.     Rink     Co.,  Co.,  116  111.  170;   People  v.  Weig- 

143   in.   118;    Steel   V,'ks.   v.   Steel  ley,  155  111.  491. 
Co.,  153  111.  9;   People  v.  Weigley, 
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alone  but  also  against  any  one  who  is  liable  for  such 
debts.^ 

By  the  first  clause  a  remedy  is  provided  by  which  the 
assets  of  the  corporation,  in  the  cases  enumerated  in  tlic 
statute,  may  be  applied  in  pajTxient  of  its  liabilities,  and 
if  insufficient  therefor,  holders  of  unpaid  stock  of  the 
corporation  may  be  compelled  to  contribute  to  the  pay- 
ment of  any  balance  of  corporate  indebtedness  after  the 
application  of  the  coi-porate  effects,  without  first  obtain- 
ing a  judgment  of  forfeiture  at  law." 

The  second  clause,  which  gives  courts  of  equity  power 
to  dissolve  a  corporation  "on  good  cause  shown,"  is  not 
intended  to  confer  jurisdiction  to  dissolve  the  same  when- 
ever the  interests  of  the  stockholders,  or  any  of  them,  in 
equity  and  good  conscience  demand  the  exercise  of  the 
power.  Such  provision  is  intended  only  to  enable  the 
court,  in  all  cases  in  which  jurisdiction  of  the  courts  is 
properly  invoked  under  the  statute,  to  afford  complete  re- 
lief. The  "good  cause"  for  dissolving  a  corporation  is 
necessarily  a  legal  cause,  for  which  the  State  or  sover- 
eign authority  may,  by  law,  resume  the  franchise  granted. 
It  can  not  be  presumed  that  the  leg-islature  intedended, 
b)^  the  language  of  this  section,  to  authorize  a  decree  for- 
feiting the  corporate  franchise  for  causes  for  which  the 
State  might  not  procure  judgment  of  forfeiture  at  law. 
No  judgment  forfeiting  the  charter  of  the  corporation  is 
necessary  to  authorize  the  court  to  grant  this  relief,  but 
by  the  latter  provisions  the  court  may,  in  cases  where 
cause  of  forfeiture  exists,  declare  tlie  same,  and  by  its 
decree  dissolve  the  corporation,  and  through  its  receiver 
administer  and  distribute  the  corpoi-ate  eslate,  thus  mak- 
ing the  remedy  in  equity  in  such  cases  complete.^" 

Tlie  chief  object  of  a  suit  under  this  section  is  to  reach 
the  liability  of  the  stockliolders  after  tlic  exliaustion  of 
the  assets  of  (lie  cor|)oration,  and  th(>  colh'cfidu  and  dis 
position  of  the  assets  nnist  necessarily  precede  tlie  fmai 

•iDlst.  Co.   V.   Coal  Co.,   'IZ^   111.  '»  IV/ieefcr  v.    Pullman   Co..   14:! 

r.OO.  III.  197;  People  v.  M'piplry,  155  111. 

0  Dist.  Co.  V.  Coal  Co..  230  111.  -li)!;  Rtrrl  IVork.t  v.  f^teel  Co.,  153 
600.  III.  9. 
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iletoniiiiiiitioii  of  tlio  liability  of  the  stockholders.  The 
joiniiij;;  of  the  corporation  is  preliminaiy  and  subsidiary 
to  rcucliiiig  tho  lialtility  of  the  stockholders." 

The  cesi^ation  of  business  by  a  corporation  because  of 
tilt'  levy  of  attachmont  upon  its  property,  is  not  a  ceasing 
to  do  business  within  the  meaning  of  section  25,  author- 
izing its  dissolution  by  a  court  of  equity  and  the  appoint- 
uiciit  of  a  receiver.' - 

Sufficiency  of  bill. — A  bill  filed  by  a  stockholder  of  a 
private  corporation  to  have  a  receiver  appointed  and  the 
aflfairs  of  the  corporation  dissolved,  should  allege  or  set 
out  facts  showing  tlie  existence  of  any  of  the  causes 
named  in  the  statute  as  grounds  of  equitable  interference. 
If  the  bill,  instead  of  invoking  the  powers  conferred  by 
the  statute,  ap]ieals  to  the  general  chancery  powers  of 
tlie  court,  it  will  not  be  sufficient." 

Preferences. — A  preference  made  by  a  corporation  is 
not  defeated  by  section  25,  although  the  bill  is  filed  im- 
mediately after  the  preference  is  given;"  but  it  has  been 
held  that  a  transfer  of  assets  made  after  the  filing  of  the 
bill  and  service  of  summons  will  be  set  aside.^'^ 

Parties  to  bill. — To  conclude  a  stockholder  by  a  pro- 
ceeding under  tliis  section,  it  is  indispensable  that  he 
should  be  made  a  part)'  thereto,  as  he  has  a  substantial 
interest  therein.^* 

Xeither  the  State  nor  the  attorney-general  are  neces- 
sary parties  to  a  bill  in  equity  filed  under  this  section  by 
creditors  and  stockholders  of  a  corporation,  to  dissolve 
tho  same." 

Xor  is  the  attorney-general  authorized  by  law  to  file  a 


"  .StfeJ  M'orks  v.  Steel  Co..  153          ^s  Bailey  v.  Snyder,  61  111.  App. 

111.  9.  472;    Cohn  v.  Waters,  83  111.  App. 

•:  People    V.    Weigley,  155    111.      387. 

491.  i«  Chandler    v.    Brown,    77    111. 

i^WheeU'r   v.   Pullman  Co..    143      333;  Ins.  Co.  v.  GulUk.  102  111.  41: 
ni.  197;  People  v.  Weioley.  155  111.      Tel.  Co.  v.  Gray,  122  111.  630;  /'</;■ 

491.  icell  V.  Tel.  Co.  161  111.  522;   Quait 

^'Triist    Co.    V.    t<milh.  15S    111.       v.  U'o?7/i(im,  176  111.  App.  273. 

426.  i-  Hunt  v.  Rink  Co.,  143  III.  118. 
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bill  under  said  section,  for  the  purpose  of  dissolving  a 
corporation  or  for  a  forfeiture  of  its  charter.^* 

A  simple  contract  creditor  may  avail  himself  of  the 
provisions  of  this  section  without  having  first  reduced  his 
claim  to  judgment;^"  but  he  can  not,  without  obtaining 
any  of  the  relief  provided  thereby,  obtain  in  lieu  thereof 
relief  by  having  assets  which  were  conveyed  prior  to  the 
filing  of  his  bill,  subjected  to  the  satisfaction  of  his 
claim.^" 

To  enforce  liability  of  stockholders  under  this  section 
the  bill  must  be  by  or  on  behalf  of  all  the  creditors  against 
all  the  stockholders.^^ 

In  a  proceeding  by  a  contract  creditor  under  this  sec- 
tion, against  a  corporation,  the  assets  of  which  are  in  the 
hands  of  a  receiver,  such  receiver  is  an  indispensable 
party.-- 

Receiver  under. — To  justify  the  appointment  of  a  re- 
ceiver under  this  section  on  the  ground  that  the  corpora- 
tion has  ceased  doing  business,  it  mus.t  be  alleged  and 
shown  that  the  cessation  from  business  has  been  for  such 
time  that  the  court  may  infer  more  than  a  temporary 
suspension,  or  facts  must  be  set  forth  from  which  it 
appears  that  the  suspension  is  more  than  an  interrup- 
tion of  its  usual  course  by  reason  of  some  emergency.^* 

The  receiver  appointed  under  this  section  represents 
not  only  the  corporation  but  its  creditors,^*  and  in  the 
latter  capacity  he  is  invested  with  .powers  and  may  do 
acts  that  could  not  be  done  by  a  niere  representative  of 
the  corporation,-'^  and  he  may,  in  the  interest  of  cred- 
itors, o])en  a  collusive  judgment  entered  against  the  cor- 
poration.^* 

IS  Hunt  y.  Rink  Co.,  liZ  ll\.  118;  ''^Foundry  Co.  v.   Col.  Ccl.  Co., 

see  Society  v.  People,  IGl  111.  412.  55  111.  App.  381. 

10  First    Nat.    Bank    v.     Peoria  ^»  Brabrook    v.    Belding,    40    111. 

Watch  Co.,  77  111.  App.  663;  Dist.  App.  32G;    People  v.  Weiglcy,  155 

Co.  V.  Coal  Co.,  239  111.  600.  111.  491. 

20  Cohn  V.   Waters,  S3  HI.   App.  "'' Manning  v.  Securities  Co.,  242 

387.  111.  584. 

^^  Ctirran    v.    Bradner,    27     111.  ^'' Pcahody  v.  Water  Works  Co., 

App.   582;    People  v.   Weigley,   155  184  111.  625. 

111.  4;(1;  Singer  v.  Hutchinson,  183  "<i  Ihid. 
111.  C06. 
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A  receiver  for  an  insolvent  corporation  may  be  ap- 
I)ointed  witliont  notice,  where  it  is  sliown  that  notice  can 
not  be  served  npon  the  ofTicers  of  such  corporation.^^ 


SECTION  II. 

FORM  OF  BILL. 

No.  22i.     Bill  to  dissolve  corporatioti  under  section  S!>. 
(Caption  and  address  as  in  No.  120,  ante.) 

1.  Your  orator,  A.  13.,  of  the  of ,  in  the  State  of  ,  who 

brings  this  suit  in  behalf  of  himself  and  all  other  creditors  who  may 
choose  to  join  in  and  contribute  to  the  e.xpense  of  the  same,  respect- 
fully represents  unto  the  court  that  at  the  term,  A.  D.  19 — ,  of 

ihe court  of  said  county,  to  wit:     On  the  day  of  . 

19 — ,  the  same  being  one  of  the  regular  days  of  said  term,  your  orator 
recovered  a  judgment  against  the  A.  C.  Co.,  a  corporation  organized 
and  doing  business  under  the  laws  of  the  State  of  Illinois,  one  of  the 

defendants  hereinafter  named,   for  the  sum   of  dollars  and  

rents  damages,  and  the  costs  of  suit,  whereof  the  said  A.  C.  Co.  stands 
convicted,  as  by  the  record  of  said  judgment  in  the  office  of  the  clerk 
of  said  court,  reference  being  thereto  had,  will  more  fully  appear. 

2.  Your  orator  further  represents  that  the  said  judgment  remaining 
in  full  force  and  effect,  and  the  damages  aforesaid  unsatisfied,  your 
orator,  on  the day  of ,  19 — ,  for  the  purpose  of  obtaining  satis- 
faction of  the  said  judgment,  sued  and  prosecuted  out  of  said  court,  a 

writ  of  fieri  facias,  directed  to  the  sheriff  of  the  county  of  ,  that 

being  the  county  in  which  said  defendant  Icept  its  principal  office  and 
did  business  at  the  time  of  the  issuing  of  said  writ,  by  which  said 
writ  the  said  sheriff  was  commanded,  that  of  the  goods,  chattels,  lands 
and  tenements  of  the  defendant,  the  A.  C.  Co.,  in  his  county,  he  cause  to 

be  made  the  sum  of dollars  and  cents,  which  your  orator  in 

said  court  had  recovered  against  the  said  A.  C.  Co.,  and  that  he 

should  have  the  money  at  the  office  of  the  clerk  of  said  court  at ,  in 

said  county,  in  ninety  days  from  the  date  thereof,  to  satisfy  the  judg- 
ment so  recovered  by  your  orator  as  aforesaid,  and  that  he  should  have 
then  and  there  said  writ. 

3.  And  your  orator  further  represents,  that  said  sheriff  on  the 

day  of  ,  19 — ,  made  a  return  of  the  said  writ  with  an  indorsement 

thereon,  that,  etc.,   (Here  insert  return  of  sheriff',  which  should  be  in 

'effect  "no  property  found:"  or  show  that  the  writ  has  Veen  alloiced  hy 
corporation  to  remctin  unsatisfied  for  not  less  than  ten  days  after  de- 
mand by  the  sheriff;)  as  by  the  said  writ  of  fieri  facias,  and  the  sher- 
iff's return  as  aforesaid,  now  on  file  in  the  office  of  the  clerk  of  said 
court,  will  more  fully  appear. 

-■  Lindgren    \.    Revere,    70    111.  App.  379. 
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4.  And  your  orator  further  represents  that  the  said  judgment  still 
remains  In  full  force  and  effect,  not  reversed,  satisfied  or  otherwise 
vacated;  that  said  writ  of  fieri  facias  has  been  allowed  by  the  said 
A.  C.  Co.  to  remain  unsatisfied  for  a  period  of  more  than  ten  days 
after  demand  by  said  sheriff  upon  said  A.  C.  Co.  for  the  payment  and 
satisfaction  thereof;  and  that  there  is  now  actually  and  equitably  due 

to  your  orator  upon  said  judgment,  the  sum  of  dollars  and  

cents,  together  with  interest  thereon  from  the  date  of  the  rendition 
thereof,  over  and  above  all  claims  of  the  defendant,  the  A.  C.  Co.,  by 
way  of  set-off  or  otherwise. 

5.  And  your  orator  further  represents  that  the  said  A.  C.  Co.  was  or- 
ganized under  the  laws  of  the  State  of  Illinois,  with  a  capital  stock  of 

dollars   divided   into  shares   of  dollars   each;    for   the 

purpose  of   (Here  state  purpose;)    that  the  secretary  of  the  State  of 

Illinois,  on  or  about  the day  of ,  19 — ,  duly  issued  a  certificate 

of  the  complete  organization  of  the  same,  duly  authenticated,  under 
his  hand  and  seal  of  state,  which  said  certificate,  with  a  copy  of  the 

accompanying  papers  filed  In  his  office,  was  on  or  about  the  day 

of  ,  19—,  filed  for  record  in  the  office  of  the  recorder  of  deeds  of 

said  county  of  ,  that  being  the  county  where  the  principal  office 

of  said  defendant  corporation  was  and  is  located,  and  where  it  has 
since  carried  on  Its  business;  whereupon  the  said  A.  C.  Co.  became 
fully  organized  and  proceeded  to  transact  and  carry  on  its  said  busi- 
ness under  and  by  authority  of  the  State  of  Illinois. 

6.  Your  orator  further  states  that  said  corporation  proceeded  to  carry 

on  said  business  until  on  or  about  the  day  of  ,  19^,  when, 

by  reason  of  the  said  business  having  proved  to  be  unprofitable,  and 
the  said  corporation  having  become  financially  embarrassed  {or  other 
reasons),  it  ceased  entirely  to  do  business,  or  to  exercise  its  corpo- 
rate functions  or  powers,  and  that  since  that  time  it  has  transacted  no 
business  whatsoever. 

7.  And  your  orator  further  represents  that  at  the  time  it  ceased  to  do 
business  as  aforesaid,  said  corporation  was  and  still  is  Indebted  to 
divers  parties  in  a  sum  largely  in  excess  of  its  assets;  that  such  in- 
debtedness remains  wholly  unpaid  and  unsatisfied,  and  that  said  cor- 
poration is  hopelessly  and  irretrievably  insolvent. 

S.  That  your  orator  is  informed  and  believes  that  in  the  course  of  the 
said  business  divers  persons  became  indebted  to  the  said  A.  C.  Co. 
to  a  large  amount,  and  that  the  said  corporation  had,  at  the  time  of 
filing  this  your  orator's  bill  of  complaint,  and  still  has,  debts  due  to 
it,  and  for  which  the  said  A.  C.  Co.  holds  divers  securities  and  evi- 
dences to  a  large  amount;  and  has  divers  goods,  merchandise  and 
other  articles  of  personal  property  which  belong  to  said  corporation, 
or  in  which  it  is  in  some  way  or  manner  beneficially  interested, 
which  your  orator  has  been  unable  to  reach  by  execution  against  the 
said  A.  C.  Co.,  and  that  the  said  corporntinn  has  equitable  interests 
and  things  in  action  of  some  nature  and  Uind,  all  of  which  aasnta 
should  bo  collected  or  taken  possession  of  by  a   receiver  and  applied 
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under  the  direct  ion  of  this  court  to  the  payment  of  your  orator's  said 
judgment  and  all  otlier  indebtedness  of  said  A.  C.  Co. 

>).     Your  orator  further  represents  that  one  C.  D.,  of ,  on  or  about 

the day  of ,  19 — ,  became  and  was  a  subscriber  for shares 

of  tne  capital  stock  of  said  A.  C.  Co.,  at  the  par  value  of dollars; 

and  that  the  said  C.  D.  has  never  paid  the  amount  of  said  subscription, 
or  any  part  thereof,  and  is  still  indebted  to  the  said  company  for  the 
full  amount  of  his  said  subscription. 

(Here  in  the  same  maimer  set  out  the  natiies  of  the  various  sub- 
scribers to  the  capital  stock,  whose  subscrii}tioiis  remain  unpaid,  in 
tpAoJe  or  in  part,  the  amounts  of  subscripti07is  and  the  sums  due  there- 
on.) 

10.  AMierefore,  your  orator  represents  that  each  of  the  said  named 
subscribers  sliould  be  compelled  to  pay  to  a  receiver  to  be  appointed 
by  the  court,  his  pro  rata  share  of  the  debts  or  liabilities  of  the  said 
A.  C.  Co.,  including  the  amount  due  to  your  orator,  to  the  extent  of 
the  unpaid  portion  of  his  stocl<,  after  exhausting  the  assets  of  said  cor- 
poration, and  that  If  any  or  either  of  said  stockholders  shall  not  have 
property  enough  to  satisfy  his  portion  of  such  debts  or  liabilities,  then 
that  each  of  the  remaining  solvent  stockholders  should  be  required  to 
pay  his  pro  rata  share  of  the  amount  necessary  to  satisfy  the  same. 

11.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  exce])t  in  a  court  of  equity,  your  orator  prays  that  said  A.  C. 
Co.,  C.  D.  E.  F.  and  G.  H.  (and  any  others  uho  may  be  made  defendants), 
who  are  made  parties  defendant  to  this  bill,  may  be  required  to,  upon 
their  several  and  respective  corporal  oaths,  and  according  to  the  best 
and  utmost  of  their  several  and  respective  knowledge.  Information 
and  belief,  full,  direct,  true  and  perfect  answer  make,  to  all  and  sin- 
gular, the  matters  and  things  hereinbefore  charged  and  stated,  as 
fully  and  particularly  as  If  the  same  were  here  again  repeated  and 
they  severally  thereto  distinctly  Interrogated  paragraph  by  paragraph, 
and  especially  that  they  may  each  set  forth  and  discover  the  situation, 
amount  and  value  of  all  the  property,  interest  and  effects  of  the  de- 
fendant, the  said  A.  C.  Co.,  Including  all  things  in  action,  of  what- 
ever nature  or  kind,  with  all  the  particulars  relating  thereto,  and 
state  whether  or  not,  at  the  time  of  filing  your  orator's  bill  of  com- 
plaint, the  defendant,  the  A.  C.  Co.,  had  not  debts  due  to  It  to  a  con- 
siderable amount,  and  if  so,  that  they  state  particularly  the  amount 
of  such  debts  respectively,  and  from  whom  the  same  are  due,  etc. 
(//  further  discorcry  is  souf/ht  add  to  prayer  as  in  creditor's  bill.) 

12.  And  that  the  defendants  may  also,  severally,  answer  make  to  each 
of  the  several  interrogatories  hereinafter  numbered  and  set  forth,  as 
by  the  note  hereunder  written,  they  are  respectively  required  to  an- 
swer, that  is  to  say: 

(a)     Were  you  at  the  time  of  the  filing  of  this  bill  of  complaint,  or 
are  you  now,  in  any  manner  indebted  to  the  said  A.  C.  Co.?    If  yea,  set 
forth  fully  and   particularly  for  what,   how,  and  to  what  amount  you 
were  or  are  indebted  to  said  company. 
■  (b)     Were  you  a  subsrTiber  to  the  capital  stock  of  the  A.  C.  Co.?    If 
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yea,  state  when  you  so  subscribed,  and  state  the  number  of  shares  and 
the  amount  you  so  subscribed. 

(c)  Have  you  ever  paid  the  amount  of  said  subscription  to  the  said 
A.  C.  Co.,  or  any  part  thereof?  If  so,  state  when,  where,  and  to  whom 
you  paid  the  same. 

(d)  Did  you  ever  compromise  the  amount  of  said  subscription  to  the 
said  A.  C.  Co.?  If  so,  with  whom  was  said  compromise  made,  and 
what  amount  did  you  pay,  to  whom,  when  and  where,  and  state  fully 
all  the  circumstances  connected  tlierewith. 

(e)  Was  any  certificate  of  stock  in  the  A.  C.  Co.  ever  issued  to  you? 
If  so,  when,  by  whom,  and  state  the  number  of  shares  for  which  said 
certificate  was  issued,  and  what  amount  did  you  pay  for  the  same? 

(f)  Do  you  still  hold  your  stock  in  the  A.  C.  Co.?  If  yea,  state  the 
length  of  time  you  have  so  held  it,  and  the  number  of  shares  owned 
by  you.  (7/  further  discovery  is  soupht,  here  insert  further  interroga- 
tories as  in  creditor's  J)ill.) 

13.  That  a  decree  may  be  entered  dissolving  said  A.  C.  Co.  and  wind- 
ing up  its  affairs;  that  a  receiver  may  be  appointed  by  the  court  (with 
the  vsiial  powers  of  receivers  in  like  cases)  of  all  the  property,  equi- 
table interests,  things  in  action  and  effects  of  the  said  A.  C.  Co.  to  be 
by  him  collected,  marshaled,  and  distributed  under  the  direction  of 
this  honorable  court. 

14.  That  an  account  may  be  taken  by  and  under  the  direction  of  this 
honorable  court,  of  the  indebtedness  due  to  your  orator  and  the  other 
creditors  of  the  said  A.  C.  Co.;  that  said  receiver  be  decreed  to  pay 
to  your  orator  and  said  other  creditors  the  amounts  due  to  them 
respectively,  and  that  he  be  decreed  to  apply  for  that  purpose  all 
moneys,  property  or  choses  in  action  in  his  hands,  belonging  to  said 
A.  G.  Co.  And  if  after  exhausting  the  said  assets  of  said  corporation, 
there  shall  any  of  the  debts  or  liabilities  of  said  A.  0.  Co.  remain  un- 
paid, that  each  of  the  said  above  named  defendants,  C.  D.,  E.  F.,  etc., 
who  has  not  paid  his  subscription  to  the  capital  stock  of  the  said 
company  in  full,  shall  be  decreed  to  pay  his  pro  rata  share  of  such 
debts  and  liabilties  to  the  extent  of  the  unpaid  portion  of  his  stock, 
and  if  any  or  either  of  said  defendants  shall  not  have  property  enough 
to  satisfy  his  portion  of  such  debts  or  liabilities,  then  that  the  re- 
maining solvent  stockholders  shall  be  decreed  to  pay  the  Siime.  And 
that  your  orator  may  have  such  other  and  further  relief  in  the  prem- 
ises as  equity  may  require  and  to  this  honorable  court  shall  seem 
meet. 

(Add  prayer  for  process,  and  affidavit  os  in  No.  W6,  page  3.')3,  ante.) 


Solicitors  for  Complainant. 
Vote. — The  defendants,  ,  are  each  required  to  answer  the  Inter- 
rogatories in   the  foregoing  bill  of  complaint  numbered respect- 
ively.    The   defendants,  — ,    are    each    required    to   answer    the    inter- 
rogatories numbered  respectively. 

^^— ^_  f 

Solicitors   for  Complainant 
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SECTION  I. 
GENERAL  NATURE  OF. 

A  forpplosnro  in  ociiiity  is  a  proceeding  by  which  tlie 
mortgagor's  right  of  re(leni])tion  in  the  mortgaged  prem- 
ises is  forever  l)arred  and  foreclosed.  This  takes  place 
when  the  mortgagor  has  forfeited  his  estate  by  non- 
payment of  the  money  due  on  the  mortgage  at  the  time 
appointed,  but  still  retains  the  equity  of  redemption;  in 
such  case  tlie  mortgagee  may  file  a  bill  in  a  court  of 
equity  to  compel  the  mortgagor  to  redeem  his  estate 
presently,  or,  in  default  thereof,  to  be  forever  closed  oi' 
barred  from  any  i-ight  of  redemption. 

Courts  of  equity,  looking  at  the  substance  of  the  ti'ans- 
action  rather  than  the  foi-m,  and  with  a  view  of  giving 
effect  to  the  real  intentions  of  the  parties,  treat  a  mort- 
gage as  a  mere  security  for  the  payment  of  the  debt,  and 
the  mortgagor  as  the  real  beneficial  owner  of  the  land, 
subject  to  the  incumbrance  of  the  mortgage,  and  tlie  in- 
terest of  the  morgagee  simply  as  a  lien,  rather  than  as 
an  estate.' 

1  Barrett    v.    Binckley,    124    111.  32. 
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A  bill  to  foreclose  a  mortg'age  or  lien  is  not  solely  a 
proceeding  in  rem.  The  object  is  to  reach  and  disi)ose  of 
proiierty,  but  the  proceeding  is  for  the  enforcement  of 
an  obligation  ex  contractu  against  a  specitic  person  and  to 
foreclose  his  equity  of  redemption.^ 

In  a  suit  to  foreclose  a  lien  against  land  the  rights  of 
the  parties  ai'e  governed  by  the  law  as  administered  in 
courts  of  equity,  and  not  by  the  rules  that  would  obtain 
in  an  action  to  recover  judgment  upon  the  note  secured.^ 

Methods  of  foreclosing. — There  are  two  general  meth- 
ods of  foreclosing  an  equity  of  redemption  after  a  breach 
of  condition,  through  the  medium  of  a  bill  in  chancei-y. 
The  one  a  strict  foreclosure,  as  it  is  commonly  called, 
whereby,  after  certain  proceedings,  the  mortgagee  is  ad- 
judged absolute  owner  of  the  property  to  which  he  had. 
liefore  only  a  conditional  or  defeasible  title;  the  other, 
the  most  usual  mode,  a  sale  of  the  property  under  the 
direction  of  an  officer  of  the  court,  in  which  case  the  pro- 
ceeds are  applied  to  the  discharge  of  incumbrances  ac- 
cording to  ]iriority,  and  the  balance,  if  any,  paid  over  to 
the  mortgagor. 

The  statute  of  Illinois  has  also  provided  a  mode  of  fore- 
closure of  mortgages  by  means  of  a  proceeding  by  scire 
facias. 

This  statutory  proceeding  can  not  be  resorted  to 
safely  in  every  instance.  And  it  may  be  remarked,  gen- 
erally, that  where  there  are  numerous  or  conflicting  in- 
terests to  be  affected,  or  any  com])lication,  the  safer 
mode  of  foreclosure  is  by  a  bill  in  chancery. 

For  proceedings  to  foreclose  by  scire  facias,  see  Pu- 
terbaugh's  Coul  Law  PI.  and  Pr. 

SECTION   11. 
WHEN  PROPER. 

If  the  mortgagor  has  made  default  in  the  payment  of 
the  money  due  according  to  the  terms  of  the  mortgage, 
or  has  incurred  a  forfcitufc  by  reason  of  any  otlier  pro- 

-  Lohmeyer    v.    Durhin.    2i:".    HI.  ■■  Tiaitliolf    v.    Hcnslri/,    2M1     III 

498.  33C. 
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vision  of  the  iiistiuiuciit,  the  mortgagee  may  file  his  bill 
to  foreclose. 

If  a  (lef(!asanee  in  tlie  usual  form  in  a  mortgage  deed 
j)rovi(I('s  that  if  the  notes  are  not  paid  as  tliey  become 
(hie,  thai  the  mortgage  is  forfeited  to  that  extent,  the 
lioKler  of  a  note  is  not  obliged  to  wait  for  tlie  whok'  in- 
debtedness to  mature  before  he  can  proceed  to  foreclose.'' 

Sucli  a  sti|iuhition  is  h'gal  and  valid.  It  is  not  objec- 
tionable as  being  in  the  nature  of  a  ]K'nalty  or  forfeiture 
and  will  l)e  sustained  in  ecputy  as  well  as  at  law."' 

So  wlici'c  the  interest,  falling  due  yearly,  on  a  note  se- 
cured liy  a  mortgage,  is  not  paid,  the  mortgage  may  be 
foreclosed  to  enforce  its  payment.*  In  such  case  it  is 
not  necessary  to  wait  until  the  note  matures,  but  the  prem- 
ises may  be  sold  snlt.ject  to  the  lien  of  the  mortgage,  for 
the  security  of  the  balance  due,  or  to  become  due,  on  the 
note." 

Filing  a  bill  to  foreclose  a  mortgage  upon  default  in 
the  payment  of  interest  is  an  election  to  declare  the  whole 
debt  due,  and  no  ])ersonal  notice  of  such  intention  is  nec- 
essary in  the  absence  of  any  provision  in  the  mortgage 
requiring  such  notice.'* 

Where  the  condition  of  a  bond  and  mortgage  is,  that  on 
failure  to  pay  an  installment  of  interest  when  due,  the 
principal  sliould  immediately  become  payable,  a  neglect 
to  pay  an  installment  of  interest  when  it  becomes  due, 
works  a  forfeiture  of  the  mortgage." 

But  where  a  mortgage  was  given  to  secure  several 
notes,  made  payable  at  different  times,  with  authority  to 
make  sale  of  the  ))remises  upon  tlie  non-]>ayment  at  ma- 
turity of  any  of  the  notes,  for  the  satisfaction  of  sucli  of 

*  Vnnsnnt  v.  AUmon.  23  111.  30.  442;     Sxcceney    v.    Kaupnan.     168 

'•Curran    v.    Houston.    201,    111.  111.  233;   Broun  v.  McKay.  1.51  111. 

442,  and  cases  cited.  31,5;  Hoodlcss  v.  Reid.  112  111.  105. 

•■•  Morgrnstern    v.    Klees.    30    111.  » R.    R.    Go.    v.    Murray.    15    111. 

422;    Brrssler   v.    Martin,    133    111.  336;    Harper   v.    Ely.    56    111.    179; 

278.  Trust  Co.  v.  Munson,  60  111.  371; 

'  Boyrr    V.     Chandler.     160     111.  Magnussen    v.    Williams.    Ill    III. 

304:   Silverman  v.  fUlverman,  189  450;    Hoodless    v.    Reid.    112    111. 

111.  394.  105. 

'Curran    v.    Houston,    201     lU. 
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them  as  sliould  then  be  due,  if  the  mortgagee  resorts  to 
equity  to  foreclose,  he  can  only  oljtain  foreclosure  for 
such  of  the  notes  as  shall  have  hecome  due,  as  that  is  tlif 
limit  of  the  power  of  sale  in  tlie  mortgage." 

And  a  foreclosure  in  such  case,  for  the  part  of  the  debt 
which  was  due,  and  the  entry  of  a  decree  that  tlie  notes 
not  due  should  be  paid  out  of  the  proceeds  of  the  sale, 
would,  of  necessitj',  be  a  release  of  the  security  for  the 
amount  not  due." 

And  in  such  case,  the  iturchase  of  the  permises  by  the 
mortgagee  and  holder  of  the  notps  not  due,  would  oper- 
ate as  a  satisfaction  of  the  entire  debt.^-    • 

The  assignee  of  a  note  in  equity  is  regarded  as  the 
purchaser  of  all  the  securities  and  remedies  attached  to 
it,  and  may  pursue  them  at  his  discretion.  So  may  the 
assignees  in  succession,  of  separate  parts  of  the  same 
debt;  and  the  assignee  of  the  first  due  of  several  notes 
secured  by  mortgage  has  a  priority  of  claim  and  can 
foreclose  and  sell.  And  the  holders  of  the  other  notes  can 
redeem  in  succession,  according  to  priority.^^ 

A  foreclosure  of  a  mortgage  can  not  take  place  as  to 
one  portion  of  the  mortgaged  premises,  and  not  as  to  the 
residue.  So  long  as  the  mortgagor  is  suffered  to  remain 
in  possession  of  any  part  of  the  premises,  liis  riglit  of 
redemption  to  the  whole  will  continue. '* 

Foreclosure  of  junior  mortgage. — A  junior  nuirtgage 
may  lie  fcu'eclosed  upon  tlie  eciuity  of  r(>dem[)tion,  subject 
to  the  lien  of  a  prior  mortgage,  where  the  latter  has  not 
been  foreclosed  and  a  sale  had  and  deed  made  to  tlie  ])ur- 
chaser;  but  a  junior  mortgagee  can  not  compel  the  fore- 
closure of  a  prior  mortgage.^** 

Upon  the  foreclosure  of  a  senior  mortgage,  and  a  sale 
and  conveyance  in  pursuance  thereof,  the  equity  of  re- 
demption  of   the   mortgagor   will    be   extinguished,   and 

in  Smith  V.  Sw.ith.  S2  in.  l^S.  Humphreys    v.    Morton.    100    Ul. 

li  Smith  V.   Smith,   32   111.   198;  5&2;   Schultz  v.  Bank,  141  111.  llfi. 

see  Hards  v.  Burton,  79  111.   .'■)04:  ^i  Spriii;/   v.    Haines,    21    Maine, 

Rains  V.  Mann,  fiS  HI.  264.  12(;. 

i- Mine.i  v.  Moore.  41  111.  27:!.  i'>  Shaffncr  v.  Appleman.  170  III. 

itVansanl  v.  Allmon.  23  111.  30;  281. 
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nothing  will  ii'niain  uikiu  wliich  a  junior  mortgage  can 
attach  or  which  can  ho  sold  on  its  foreclosure.  The  legal 
title  in  the  mortgaged  premises  will  vest  in  the  grantee  in 
the  master's  deed,  leaving  nt)tliing  in  the  mortgagor  or 
the  junior  mortgagee  except  the  right  to  redeem  in 
equity;  and  upon  redemjition  by  the  junior  mortgagee  he 
may  foreclose  his  mortgage  and  have  the  land  sold  in  sat- 
isfaction of  his  debt  and  the  sum  advanced  to  I'edeem 
from  the  prior  mortgage.'" 

A  junior  mortgagee  who  has  also  become  the  owner  of 
the  first  mortgage  by  assignment,  is  not  ol)liged  to  bring 
it  forward  and  include  it  in  a  decree  foreclosing  the  sec- 
(md  mortgage." 

Right  of  junior  mortgagee  not  party  to  foreclosure 
of  senior  mortgage. — Tlie  right  of  a  junior  mortgagee 
to  redeem  from  a  prior  mortgage  will  not  be  cut  off 
by  a  bill  to  foreclose  the  prior  mortgage  to  which  the 
was  not  made  a  party.  But  after  foreclosure  and  sale 
under  the  senior  mortgage,  and  deed  made,  without  mak- 
ing a  junior  mortgagee  a  party,  the  latter  can  not  main- 
tain a  bill  to  foreclose  his  mortgage  without  seeking  to 
redeem  from  the  prior  mortgage.^* 

When  mortgagor's  grantee  is  not  party. — A  fore- 
closure under  a  proceeding  begun  after  the  mortgagor 
had  parted  with -his  title,  but  to  which  his  grantee  was  not 
a  party,  leaves  in  such  grantee  nothing  except  his  right 
to  redeem,  which  must  be  assrted  in  a  court  of  equity.'* 


SECTION  iir. 
PARTIES  TO  BILL. 

Complainants. — It  may  be  stated,  as  a  general  rule, 
that  all  those  who  have  an  interest  in  the  mortgage, 
either  legal  or  equitable,  and  who  may  be  affected  by  the 
decree,  are  proper  parties.'-" 

^oRose    V.    Walk.    149    lU.    60;  lo  "IVo^fcer  r.  Worner,  179  HI.  16. 

Walker  v.  Warner.  179  111.  16.  2«  Story's    Eq.    PI.    §    207;    Gage 

"Wahl  V.   ZocJck.   178   111.   1.58.  v.    Perry,    93    111.    76;    Patton    v. 

■8  Rose  V.  Wa/fe,  149  111.  60.  Smith,     113    IlL    499;     Gerard    v. 
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If  the  mortgagee  alone  has  any  interest,  he  is  of  course 
the  only  necessary  party  complainant.  If  the  mortgagee 
is  deceased,  the  bill  should  be  brought  in  the  name  of  the 
executor  or  administrator,  and  not  of  tlie  heirs,  as  they 
have  no  interest  iu  the  premises,  and  are  not  necessary 
or  even  proper  parties.-^ 

If  the  mortgagee  has  assigned  absolutely  and  divested 
himself  of  all  interest,  he  need  not  be  made  a  party,^-  and 
the  assignee  may  enforce  the  mortgage  by  foreclosure  for 
liis  own  use  and  in  his  own  name.-^ 

If  the  mortgagee  has  assigned  the  mortgage  as  security 
or  pledge  for  a  loan  on  a  less  amount  than  the  mortgage, 
he  may,  especially  where  the  assigiiee  refuses  to  proceed, 
file  a  bill  in  his  own  name.^* 

The  assignee  also  has  the  right  to  file  a  bill  in  such  a 
case,  if  he  chooses,-^  but  the  mortgagee  is  a  necessary 
party  to  the  suit,  having  a  contingent  interest.^^ 

Two  mortgagees  holding  several  mortgages  given  at 
the  same  time  to  secure  several  obligations,  are  tenants 
iu  common,  and  may  join  in  a  suit  to  foreclose."^ 

All  assignee  who  took  an  assignment  merely  as  a  secur- 
itv  for  a  debt  which  has  boon  paid,  can  not  maintain  a 
bin.-8 

The  legal  holder  and  owner  of  notes  secured  by  a  trust 
deed  may  tile  a  bill  in  Jiis  own  name,  uKiking  the  li'ustee  a 
defendant,  notwithstanding  the  deed  provides  that  the 
grantee  or  his  sucessor  in  trust  may  enter  and  file  a  bill 
in  his  own  name  and  obtain  a  decree  of  sale.-" 

Defendants. — All  persons  having  an  interest  in  the 
C(|uity  of  rodomption  should  be  made  dofoiid;uits  to  a  bill 
of   foreclosure.'"'     All   persons   claiming   by   or   through 

Bates,    124     111.     l.^iO;     Gordon    v.  "-t  Pogue    v.    Clark.    25    111.    351; 

Johnson.  ISC  III.  IS.  Jones  on  Mort.  §  179. 

ai  Bank  v.  Dayton,  116  111.  257.  =8  WiJhnr  v.  A\my.  12  How.  U.  S. 

'^Hahn  v.  Hul)er,  83  111.  243.  180. 

'3  Barrett    v.   Hinckley.    124    111.  ■»  nnrn    v.    Volt,    ISO    111.    397: 

32;  .Tones  on  Mort.,  §  787.  Clieltenham  v.  Whitehead,  128  111. 

21  Xorton    V.     Warren.     .".     Etlw.  279. 

IOC.  a»Stor.v'8    F^.    PI.     §    182,    193; 

-'.'. /b.  Monloomery    v.    Broun.    2    Ollni. 

=0  Jones  on  Mort.  §  178.  5S1;  Mulvey  v.  Qibbons,  87  111.  ;!C7; 
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the  mortgagor  or  uiulcr  liis  rliaiii  of  title  are  proper  ami 
necessary  parties  to  a  hill  to  foreclose  the  mortgage,  ami 
when  siu'h  parties  are  Itrought  hefore  the  court  their 
rights  may  be  passed  ujiou  and  settled  by  the  decree,'''  but 
adverse  claims  of  title  in  no  way  connected  with  the  title 
of  the  mortgagor,  are  not  a  proiter  subject  of  considera- 
tion in  a  suit  to  foreclose  a  mortgage.''-  A  decree  can 
not  he  rendered  against  one  not  made  a  party,  either  by 
original  or  cross-bill  ;^^  and  if  the  equity  of  redemption 
l)elongs  to  different  persons  as  devisees,  or  as  having 
charges  as  legatees  thereon,  all  of  them  should  be  joined 
as  defendants;^*  and  hence  tlie  general,  though  not  uni- 
versal, rule  is  that  all  incumbrancers  should  be  made 
parties,  if  not  indispensible,  at  least  as  proper  parties  to 
such  bill,  whether  tliey  are  prior  or  subsequent  incum- 
brancers.^^ 

One  who  claims  title  adverse  to  and  independent  of  the 
mortgagor,  and  not  derived  in  any  manner  from  or 
tin-ough  him,  is  not  a  proper  party.^" 

One  who  holds  a  judgment  lien  against  mortgaged 
property  may  be  made  a  party  to  the  proceedings  to  fore- 
close the  mortgage,  and  may  be  compelled  to  make  re- 
demption from  the  foreclosure  sale  within  the  time  al- 
lowed by  law  or  be  forever  barred ;  but  if  he  is  not  made 
a  party  his  rights  remain  the  same  as  though  no  fore- 
closure had  taken  place.^^ 

A  tenant  in  possession  under  the  mortgagor  is  a  neces- 

Dubs  V.  Egli.  167  111.  521;   Q-erard  Foval  v.  Benton.  48  111.  App.  638; 

V.  Bates.  124   111.   130;    Eeffron  v.  Galford  v.  Gillctt.  55  III.  App.  576; 

Gage,  149  111.  182;  Gordon  v.  John-  Blatchford  v.   Blanchard,   160    111. 

son.  186  111.  18.  115. 

31  Piot  V.  Davis.  241  111.  434.  3«  Gage  v.  Perry,  93  111.  176;  Bo- 

ssPiof    V.    Davis,    241    111.    434;  sarth    v.    Landers,    113    111.    181; 

nConnell    v.     O'Connor,    191     111.  Parker  v.   Shannon,   114   III.   192; 

215;   Bozarth  v.  Landers,   113   111.  Gape  v.  Mayer.  117  111.  632. 

181;  Gage  v.  Perry.  95  111.  176.  ^t  Wehrheim   v.    Smith.    226    111. 

i~  Palmer  v.  Snell,  111  111.  161.  346;   Longshore  v.  Longshore,  200 

't  McGovm   V.   Yerkes,   6   Johns.  III.  470;   Keith  v.  Uenklemen.  173 

Ch.  450.  III.  137;  Morrison  v.  Morrison,  140 

3'>  .Tones  on   Mort.  §  179;    WaUh  III.    560;    Pool   v.   Docker,    92    III. 

V.  Truesdcll,  1  111.  App.  126;  Crate-  501. 

ford  V.  ifunford,  29  111.  App.  445; 
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sary  party  defendant,  and  his  interest  will  not  be  af- 
fected by  a  decree  unless  he  is  a  party,**  bnt  a  defendant 
can  not  complain  because  such  tenant  is  not  made  a  party 
unless  his  interests  are  injuriously  affected  by  the  omis- 
sion.*^ '    ■ 

The  mortgagor,  unless  he  has  assigned  the  equity  of 
redemption,  is  an  indispensible  party,  and  if  he  has  died 
without  transferring  or  devising  the  equity  of  redemp- 
tion, the  heir  then  becomes  a  necessary  party,  and  no  de- 
cree can  be  entered  until  the  heirs  are  before  the  court/" 

Where  the  foreclosure  proceedings  are  irregular  for 
the  want  of  proper  parties  and  the  mortgagee  purchases 
at  the  sale,  it  amounts  to  no  more,  so  far  as  relates  to  the 
I'ights  of  persons  not  made  parties,  than  an  entry  for  con- 
dition broken,  and  if  a  stranger  to  the  proceedings  and 
mortgage  becomes  a  purchaser,  he  will,  as  to  those  not 
made  parties  and  having  an  equity  of  redemption,  tako 
an  equitable  assignment  of  the  mortgage.^^ 

The  wife  of  the  mortgagor,  who  has  joined  in  the  exe- 
cution of  the  mortgage,  is  a  necessary  party  to  a  pro- 
ceeding in  equity  to  a  foreclosure.''-  .  But  upon  a  fore- 
closure of  a  mortgage  given  to  secure  the  purchase  money 
for  the  mortgaged  premises,  it  is  not  necessary  that  the 
wife  of  the  mortgagor  sliould  be  made  a  party  to  tlie 
bill." 

A  mortgagor's  wife,  who  is  a  party  to  the  foreclosure 
suit  and  who  subsequently  acquires  the  interest  whicli 
her  husband  had  in  the  land,  is  bound  by  the  decree.'*^ 

Stockholders  in  a  corporation  are  not  necessary  parties 
to  a  foreclosure  suit,  iind  can  only  intervene  in  its  behalf 


^»  Rirliardson  \'.  nciilseU.  lOG  }]l.  SSI;    Pope   v.    North.   33    III.    440; 

47(5;  Scntrs  v.  Kinf).  110  111.  456.  ftti(/er  v.  Bent.  Ill   111.  328. 

^'' JSroivn  V.  Miner.  128  III.  148.  *"  SiepJiens    v.    Hirhncll.    27    111. 

4"  Z/flne  V.  Krskiiie.  13   111.   501;  444;    Short   v.   Rauh.   81   III.   509 

Harvey  v.   Thornton,   14    111.   217;  Fletcher  v.   Holmes,  32   Ind.   497 

Mamh  v.  Oreen,  79  111.  385.  Harrow   v.    Orotjan.   219    III.    288 

*^  Rodman  v.  Quick,  211  111.  546.  J.ohmcycr  v.  Durhin.  206  111.  574 

*i  Leonard    v.     Villars,     23     HI.  Baker  v.  Ifcott,  62  III.  86. 

377;    Wright    v.    Lanpley.    36    111.  **  Oouvens  v.   Oout'ena,   222   Vh 

233. 
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by  showing  the  existence  of  a  defense  which  the  corpo- 
ration neglects  or  refuses  to  make.'"' 

A  mortgagor  who  lias  sold  and  conveyed  all  his  intei'- 
est  in  the  mortgaged  property  before  the  institution  of  a 
foreclosure  proceeding,  and  against  whom  no  relief  is 
sought,  is  not  a  necessary  party  to  such  proceeding.'**' 

Where,  prior  to  the  bringing  of  the  suit  to  foreclose, 
the  mortgagor  has  conveyed  the  property  to  one  who  as- 
sumed pa>iuent  of  the  mortgage,  the  wife  is  not  a  neces- 
sary party.'*' 

A  purcliaser  of  land  from  a  devisee  is  not  a  necessary 
party  to  a  bill  for  the  foreclosure  of  a  mortgage,  which 
had  previously  been  given  upon  the  same  premises  by  the 
testator.*'' 

Holders  of  unmatured  notes  are  not  necessary  parties 
to  a  bill  to  foreclose  coupon  notes  which  have  matured, 
where  no  relief  that  may  injuriously  alfect  them  is 
sought.''® 

A  mortgagor  who  is  jiersonally  lial)le  to  the  mortgagee 
for  the  payment  of  the  debt  secured  by  the  mortgage,  but 
•who  has  parted  with  all  his  rights  and  interest  in  the 
mortgaged  premises,  is  a  propei',  but  not  a  neecssary 
party  to  a  bill  to  foreclose  the  mortgage.'** 

If  the  mortgagor  has  conveyed  the  equity  of  redemp- 
tion absolutely  and  without  warranty,  the  mortgaged 
premises  are  the  primary  fund  for  the  pajTuent  of  the 
mortgage  debt;  and  the  grantee  has  no  right  to  object 
that  the  mortgagor  is  not  made  a  party  to  the  bill  of 
foreclosure.  But  where  the  complainant  makes  a  mere 
surety  of  the  mortgagor,  for  the  payment  of  the  debt,  a 
party  to  the  bill,  for  the  purpose  of  obtaining  a  decree 
against  such  surety,  if  the  mortgaged  jn'emises  are  found 
to  be  insullicient  to  satisfy  the  debt  and  costs,  such  surety 
has  a  right  to  insist  that  the  principal  debtor  shall  be 

«(?underso«    v.    Bank,    199    lU.  Diinlap  \.  Wilson,  Z2  lU.  511;  Ciit- 

422.  ter  v.  Jones,  52  111.  84. 

**Brockicay  v.  McClun,  243  111.  *«  Boyer    v.    Chandler,    160    111. 

196.  394;    see  Myers  v.  Wright,  33   111. 

"  Stiger  v.  Bent.  Ill  111.  328.  284. 

**01iUng  V.  Luitjens,  32  111.  23;  ■■o  Bigrlow  v.  Bush,  6  Paige  Ch. 

R.  343;  Marsh  y.  Green,  79  111.  385. 
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made  a  party  to  the  suit,  if  he  is  within  the  jurisdiction 
of  the  court.  But  not  if  the  principal  debtor  is  an  ab- 
sentee, and  has  assigned  all  his  right  and  interest  in 
the  equity  of  redemption.^^ 

Where  the  mortgagee  has  assigned  his  bond  and  mort- 
gage, and  guaranteed  the  collection  of  the  debt,  the  as- 
signee may  make  him  a  party  to  the  bill  of  foreclosure, 
for  the  puriiose  of  obtaining  a  decree  over  against  him 
for  the  deficiency,  in  case  the  amount  of  such  deficiency 
should  not  be  collected  from  the  mortgagor.®- 

If  a  mortgage  is  foreclosed  without  making  subse- 
quent purchasers  or  incumbrancers  parties,  their  rights 
to  redeem  are  not  affected  thereby.^* 

To  a  bill  to  foreclose  against  tlie  principal  mortgagor, 
the  mortgagor  of  another  estate,  as  a  collateral  security, 
is  a  necessary  party.^* 

On  a  liill  to  foreclose  a  mortgage  or  trust  deed,  a  re- 
ceiver of  one  mortgagor  appointed  on  a  bill  by  that  mort- 
gagor against  another  to  settle  a  partnership,  where  no 
conveyance  of  the  mortgaged  projxn'ty  is  made  to  the  re- 
ceiver, is  not  a  necessary  party."''' 

A  trustee,  as  well  as  the  cestui  que  trust,  is  a  neces- 
sary party  in  a  foreclosure  proceeding,  and  the  general 
rule  is,  that  when  the  trustee  is  made  a  jiarty  to 
a  chancery  proceeding  tlie  l>eneficiaries  must  also  l)e  made 
parties,  unless  they  be  so  numerous  tlnit  it  would  be  im- 
practicable to  do  80.°" 

To  a  bill  to  foreclose  a  trust  deed  in  the  nature  of  a 
mortgage,  the  grantee  in  such  deed,  in  whom  the  legal 
title  is  vested,  is  an  indispensable  party"'"  if  living.'^^ 

Where  a  trustiM>  named  in  a  (rust  deed  pi-oviding  for  a 

51  2  Barb  Ch.  Pr.  175;  Bigclow  v.  275,  note. 

Bush,  6  Paige  Ch.  R.  343.  s.-i  Ilcffron  v.  Gage,  149  III.   182. 

02  Leonard    v.    Jl/onis,    9    Paige  '« Rodman    v.     Quick,    211    111. 

Ch.  R.  90.  546. 

■■^  Dunlap  V.  Wilson.  32  111.  rA7:  "T  Lambert  v.  Ilycrs,  22  111.  Ap|). 

Cutter  V.  Jones,  52  III.  84;    Olirer  fini;    Hayes  v.   Owen.   G9   111.   App. 

V.   Piatt.   3   How.   U.   S.   333.  553. 

6*  stokes  V.  Clendon.  3  Swanst.  '■>*  Lambert    v.    Livingston,    131 

150,    note:    S.   C,    2    Bio.   Ch.   Ca.  111.  161. 
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sueeessur  in  caso  of  his  removal,  removes  from  the  State, 
lie  is  not  a  necessary  party."* 

SECTION  IV. 
FRAME  OF  BILL. 

It  is  proper  to  remark  by  way  of  caution  to  the  pleader, 
that  much  diversity  exists  in  the  cases,  with  regard  to 
bills  for  foreclosure,  since  in  most  of  the  States,  there  are 
statutes  upon  the  subject,  and  a  line  of  decisions  peculiar 
to  the  State. 

The  title  in  the  mortgagor  need  not  be  averred  in  the 
bill;*"  nor  need  the  bill  allege  an  indebtedness,  to  secure 
which  the  moi'tgage  was  given ;  and  if  alleged,  it  need  not 
be  proved."' 

It  is  not  essential  to  a  bill  for  foreclosure,  under  the 
general  chancery  practice  that  the  mortgage  and  notes 
be  set  out  ii>  hacc  verba  or  that  copies  thereof  be  attached 
to  the  bill,  provided  such  instruments  are  identiiied  by 
l)roper  description  and  referred  to  in  apt  words. "^ 

"Where  the  l)ill  joins  as  defendant  a  person  who  was 
not  a  party  to  the  mortgage,  under  the  general  allega- 
tion that  he  has  or  claims  to  have  some  interest  in  or 
lien  upon  the  premises  in  controversy  which  is  inferior 
to  the  lien  of  the  mortgagee,  it  is  unnecessary  to  set 
forth  the  nature  or  character  of  the  interest  or  lien  so 
claimed,  the  general  allegation  being  surticient.'* 

Such  an  allegation,  however,  puts  the  defendant  under 
the  duty  of  setting  up  his  interest  by  way  of  answer  and 
establishing  it  by  proof;  and  if  he  merely  denies  the  alle- 
gations of  the  bill  he  is  estop)ied  by  such  denial  from  af- 
tenvard  claiming  any  interest  in  the  premises.''* 

Where  the  bill  seeks  to  foreclose  a  mortgage  claimed  to 
have  been  executed  by  husband  and  wife  upon  land,  the 

'■'Fisher  v.  Stiefel.  62  III.  App.  111.  254. 

580.  e^Jocelyn  v.  White,  201  111.   16. 

'oShed  V.  OarfieJd.  5  Vt.  .39;   R.  "s  Barb.   Ch.   Pr.   177;  Ins.  Co.  v. 

R.  Co.  V.  Trnst  Co..  49  111.  331.  Van  Rflnssalaer.  4  Paige  Ch.  85. 

'I  Day  V.  Perkins.  2  Sandf.  Ch.  «<  2    Jones    on    Mtgs.    §    1473-4; 

259;  see  also  Collins  v.  Carlile,  13  Kehm  v.  Mott,  187  111.  519. 
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fee  of  which  was  iu  the  hitter,  the  mortgage  may  h.' 
stated  according  to  its  legal  effect,  without  stating  in 
detail  the  various  matters  which  are  necessary  to  a  trans- 
fer of  a  married  woman's  title.^^ 

Kn.  225.     Bill  for  foreclosure  of  mortgage:  mortgagee  v.  mortgagor. 

To  the  honorable  Judges  of  the  Circuit  Court  ot  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  on,  etc.,  C.  D.,  of,  etc.,  being  indebted  to  your  orator  in  the  sum 
of dollars,  made  and  delivered  to  your  orator  his  certain  promis- 
sory note  of  that  date,  and  thereby  promised  to  pay  to  your  orator, 

after   date,   the   said   sum   of  dollars,   with   interest   at   the 

rate  of ■  per  cent  per  annum,  as  will  more  fully  appear  by  the  said 

note,  ready  to  be  produced  in  court,  and  by  the  copy  of  the  same 
herewith  filed  and  marked  "Exhibit  A,"  and  made  part  of  this  your 
orator's  bill  of  complaint. 

2.  Your  orator  further  represents  unto  the  court,  that  to  secure  the 
payment  of  the  principal  sum  and  interest  above  mentioned,  the  said 
C.  D.  and  D.  D.,  his  wife,  on,  etc.,  by  their  deed  of  that  date,  conveyed 
to  your  orator,  in  fee  simple,  the  following  described  parcel  of  land, 

with   its  appurtenances,   situate   in   the   said   county   of  ,   to   wit: 

(Here  describe  the  preni'ses)  subject,  however,  to  a  condition  of  de- 
feasance upon  the  payment  of  the  principal  sum  and  Interest  aforesaid, 
according  to  the  tenor  and  effect  of  the  said  promissory  note;  which 
said   deed   was,   on,   etc.,  duly   acknowledged,   and   afterward,   on,   etc., 

filed  for  record  in  the  recorder's  office  of  the  county  of  aforesaid, 

as  by  the  said  deed  and  its  accompanying  certificates  of  acknowledg- 
ment and  recording,  ready  to  be  produced  in  court,  and  by  a  copy 
thereof  herewith  filed  and  marked  "Exhibit  B,"  and  made  a  part  of 
this  bill,  will  more  fully  appear. 

:;.  Your  orator  further  represents  unto  the  court,  that  the  said  C.  n. 
has  not  yet  paid  the  said  principal  sum  of dollars,  or  such  inter- 
est thereon,  or  any  part  thereof,  although  the  same  long  since  became 
due;  by  means  whereof  the  said  mortgaged  property  has  become  for- 
feited, subject,  nevertheless,  to  redemption  in  equity  by  the  said  C.  1'., 
his  heirs  ;ind  assigns. 

4.  Your  orator  further  represents  unto  the  court,  >ipon  information 
and  belief,  that  E.  F.  and  G.  H.,  of,  etc.,  have,  or  claim,  some  interest 
(the  precise  nature  whereof  is  unknown  to  your  orator)  in  the  mort- 
gaged premises  aforesaid,  as  purchasers,  mortgagees,  judgment  credit- 
ors, or  otherwise,  but  such  interests,  if  any  there  be,  have  accrued 
since,  and  are  subject  to,  the  lien  of  your  orator,  by  virtue  of  the  said 
deed  of  mortgage. 

on  Williams    V.    Soutter,    ,55    111.       West  v.  Krcbaum,  S.S  lU.  263. 
130;   OoUra  v.  Oreen,  98  111.  317; 
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5.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
liremises,  except  in  a  court  of  equity,  and  to  the  end  that  the  said 
C.  n..  D.  D.,  E.  F.  and  G.  H..  who  are  made  parties  defendant  to  this 
hill,  may  be  required  to  make  full  and  direct  answer  to  the  same, 
hut  not  under  oath,  the  answer  under  oath  being  herehy  waived;  that 
an  account  may  be  talien  in  this  behalf,  by  or  under  the  direction 
of  the  court;  that  the  said  defendant,  C.  D.,  may  be  decreed  to  pay  to 
vour  orator  whatever  sum  shall  appear  to  be  due  to  him  upon  the  tak- 
ing of  such  account,  together  with  the  costs  of  this  proceeding,  by  a 
short  day  to  be  fixed  by  the  court;  that  in  default  of  such  payment  the 
;:aid  raortgased  premises  may  be  sold,  as  the  court  may  direct,  to 
satisfy  such  debt  and  costs;  that  in  case  of  such  sale  and  of  a  failure 
to  redeem  therefrom  pursuant  to  the  statute,  the  defendants,  and  all 
persons  claiming  through  or  under  them,  after  the  commencement 
of  this  suit,  may  be  forever  barred  and  foreclosed  of  all  right  or  equity 
of  redemption  of  the  said  mortgaged  property;  and  that  your  orator 
may  have  such  other  and  further  relief  in  the  premises  as  equity  may 
require  and  to  the  court  shall  seem  meet. 

6.  May  it  please  the  court  to  grant  the  writ  of  summons  in  chancery 

directed  to  the  sheriff  of  the  said  county  of  • ,  commanding  him  that 

he  summon  the  said  defendants  C.  D.,  D.  D.,  E.  F.  and  G.  H.,  to  ap- 
pear before  the  said  court,  on  the  first  day  of  the  next term  there- 
of, to  be  held  at  the  court  house  in in  the  county  of aforesaid, 

and  then  and  there  to  answer  this  bill,  etc. 

Sol.  for  the  Complainant. 

(Add  copies  of  note  and  mortgage  as  Exhibits  A  and  B.) 

No.  2SI).     Bill  for  foreclosure  by  assignee  of  mortgage. 

To  the  Honorable  .Tudges  of  the  Circuit  Court  of  the  County  of  ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 
1.    Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  on,  etc.,  C.  D.,  of,  etc.,  being  indebted  to  one  E.  F.,  of,  etc.,  in  the 

sum  of  dollars,  made  and  delivered  to  the  said  E.  F.  his  certain 

promissory  note  of  that  date,  and  thereby  promised  to  pay  to  the  order 
of  the  said  E.  F., after  date,  the  said  sum  of dollars,  with  in- 
terest at  the  rate  of  per  cent  per  annum;  as  will  more  fully  ap- 
pear by  the  said  note,  ready  to  be  produced  in  court,  and  by  the  copy 
of  the  same  herewith  filed,  marked  "Exhibit  A."  and  made  part  of  this 
.^our  orator's  bill  of  complaint.  And  the  said  C.  D.  to  secure  the  pay- 
ment of  the  principal  and  interest  mentioned  in  the  said  promissory 
note,  did  at  the  same  time,  by  his  mortgage  deed  of  that  date,  convey 
to  the  said  E.  F.,  in  tee  simple,  that  certain  parcel  of  land,  with  the 

appurtenances,  in  the  said  county  of, ,  described  as  follows,  to  wit: 

(Here  set  out  the  description  of  the  mortgaged  property;)  subject, 
however,  to  a  condition  of  defeasance  upon  the  payment  of  the  prin- 
cipal sum  and  interest  afores^aid,  according  to  the  tenor  and  effect  of 
the  said  promissory  note;  which  said  mortgage  deed  was  on,  etc., 
duly  acknowledged,  and  afterward,  on,  etc.,  filed  for  record  In  the  re- 
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corder's  office  of  said  founty;  as  by  the  said  mortgage  deed  and  its 
accompanying  certificates  of  acknowledgment,  and  recording,  ready  to 
be  produced  in  court,  and  by  the  copy  of  the  same  herewith  filed, 
marked  "Exhibit  B,"  and  made  a  part  of  this  bill,  will  more  fully  ap- 
pear. 

2.  And  your  orator  further  represents  unto  the  court,  that  the  said 
promissory  note  and  mortgage  deed  have  been  duly  assigned  and  trans- 
ferred to  your  orator  for  a  valuable  consideration,  and  are  now  held 
and  owned  by  your  orator. 

3.  And  your  orator  further  represents  unto  the  court,  that  the  said 

principal  sum  of  dollars,  with  interest  thereon  from,  etc.,  remains 

due  and  unpaid  to  your  orator,  although  the  same  long  since  became 
due;  by  means  whereof  the  said  mortgaged  property  has  become  for- 
feited, subject,  nevertheless,  to  redemption  in  equity  by  the  said  C.  D., 
his  heirs  or  assigns. 

4.  And  your  orator  is  informed  and  believes,  and  so  states,  that  G.  H. 
and  J.  K.,  of,  etc.,  have,  or  claim,  some  interests  in  the  said  mort- 
gaged premises  or  in  some  part  thereof,  as  purchasers,  mortgagees, 
judgment  creditors,  or  otherwise,  which  interests,  if  any  there  be, 
have  accrued  subsequent  to  the  lien  of  said  mortgage  deed,  and  are 
subject  thereto. 

5.  Your  orator  therefore  asks  the  aid  of  this  honorable  court  in  the 
premises;  and  makes  the  said  C.  D.,  G.  H.  and  J.  K.  parties  defendant 
to  this  bill,  and  prays  that  they  may  be  required  to  answer  this,  your 
orator's  bill,  according  to  the  rules  and  practice  of  this  honorable 
court,  hut  not  under  oath,  their  anstcer  under  oath  being  hereby 
iiaived:  that  an  account  may  be  taken  in  this  behalf  by  or  under  the 
direction  of  the  court;  that  the  said  defendant,  G.  D.,  may  be  decreed 
to  pay  your  orator  whatever  sum  shall  appear  to  be  due  him  upon  the 
taking  of  such  account,  together  with  his  costs  ot  this  proceeding,  by  a 
short  day  to  be  fixed  by  the  court;  that,  in  default  of  such  payment, 
the  said  mortgaged  property  may  be  sold,  as  may  be  directed  by  the 
court,  to  satisfy  the  amount  due,  and  costs;  that,  in  case  of  such  sale, 
and  a  failure  to  redeem  therefrom,  pursuant  to  the  statute,  the 
defendants,  and  all  persons  claiming  through  or  under  them,  subse- 
quent to  the  commencement  of  this  suit,  may  be  forever  barred  and 
foreclosed  of  all  right  and  equity  of  redemption  in  the  said  premises; 
and  that  your  orator  may  have  such  other  and  further  relief  in  the 
premises  as  equity  may  require  and  to  the  court  may  seem  meet. 

6.  And  may  it  please  the  court  to  grant  the  writ  of  summons  in  chan- 
cery, directed  to  the  sheriff  of  said  county,  commanding  him  that  he 
summon  the  defendants,  C.  D.,  G.  H.  and  J.  K.,  to  appear  before  this 

honorable  court,  on  the  first  day  ot  the  next  term  thereof,  to  he 

licld  at  the  court  house,  In ,  in  the  said  county,  then  and  there  to 

answer  this  bill,  etc. 

,  Sol.  for  Complainant. 

(Add  erhihits.) 
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No.  227.     Bin  for  foreclosure,   by   mortganee  v.   ereeiitor.   etc.,   of  de- 
ceased mortgagor. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of  .  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of.  etc.,  respectfully  represents  unto  the  court, 
that  on,  etc.,  one  E.  F..  late  of,  etc.,  being  indebted  to  your  orator  in 

the  sum  of  dollars,   made  and   delivered   to  your  orator  his   two 

certain  promissory  notes  of  that  date,  one  of  the  same  being  for  the 

sum  of  dollars,  and  payable  to  your  orator  after  date,  and 

the  other  for  the  sum  of dollars,  payable  to  yonr  orator after 

date,  both  of  said  notes  to  draw  interest  per  annum  from  their 

date,  as  will  more  fully  appear  by  the  said  notes,  ready  to  be  produced 
in  court,  and  by  the  copies  of  the  same  herewith  filed,  marked  "Ex- 
hibit A,"  and  made  a  part  of  this  your  orator's  bill  of  complaint. 

2.  Your  orator  further  represents  unto  the  court  that  to  secure  the 
payment  of  the  principal  sums  and  interest  above  mentioned,  the  said 
E.  F.  and  F.  F.,  his  wife,  on  the  same  day,  by  their  mortgage  deed  of 
that  date,  conveyed  to  your  orator,  in  fee  simple,  that  certain  parcel 

of  land,  with  its  appurtenances,  in  the  said  county  of ,  known  and 

described  as  follows,  to  wit:  (Here  set  out  the  description;)  subject, 
however,  to  a  condition  of  defeasance  upon  the  payment  of  the  prin- 
cipal sums  and  interest  aforesaid,  according  to  the  tenor  and  effect  of 
the  said  promissory  notes;  which  said  mortgage  deed  was  on,  etc., 
duly  acknowledged,  and  afterward,  on,  etc.,  filed  for  record  In  the 
office  of  the  recorder  of  the  said  county  of  ,  as  by  the  said  mort- 
gage deed  and  its  accompanying  certificates,  ready  to  be  produced  in 
court, -a  copy  of  which,  marked  "Exhibit  B"  is  hereto  attached,  and 
made  a  part  of  this  bill,  will  more  fully  appear.   (*) 

3.  Your  orator  further  represents,  that  afterward,  to  wit.  on,  etc.,  the 
said  E.  F.  departed  this  life,  leaving  the  said  F.  F.,  his  widow,  and 
G.  F.,  H.  F.  and  J.  F.,  his  children,  who  are  minors  and  his  only  heirs 
at  law,  him  surviving;  that  the  said  E.  F.,  in  his  lifetime,  duly  made 
and  puhlislied  his  last  will  and  testament  in  writing,  bearing  date,  etc., 
by  which  one  L.  M.  was  appointed  to  be  the  executor  of  the  said 
will;   that  upon,  or  soon  after,  the  death  of  the  said   E.  F.,  the  said 

L.  M.  duly  proved   the  said  will  in  the  court  of  the  county  of, 

etc.,  and  undertook  the  executorship  thereof.   (**) 

Your   orator    further    represents,    that    the    said    principal    sums    of 

money,  with  interest  from  the day  of,  etc.,  remain  due  and  unpaid 

to  your  orator,  although  the  same  long  since  became  due,  according  to 
the  tenor  and  effect  of  the  said  promissory  notes;  by  means  whereof 
the  said  mortgaged  property  has  become  forfeited,  subject,  neverthe- 
less, to  an  equity  of  redemption  by  the  said  legal  representatives  of 
the  said  E.  F.,  deceased,  or  his  heirs  or  assigns. 

4.  Your  orator  further  represents,  upon  information  and  belief,  that 
0.  P.  and  R.  S.,  of,  etc.,  have  or  claim  some  interest  in  the  mortgaged 
property  aforesaid,  as  purchasers,  mortgagees,  trustees,  judgment  cred- 
itors, or  otherwise,  the  precise  nature  of  which   is  unknown   to  your 


576       Bills  to  Foreclose  Mortgages. 

orator,  but  such  interests.  If  any  there  be,  have  accrued  since,  and  are 
subject  to  the  lien  of  your  orator,  by  virtue  of  said  mortgage  deed. 

5.  Your  orator  therefore  aslvs  the  aid  of  this  honorable  court  in  the 
premises,  and  makes  the  said  F.  P.,  G.  F.,  H.  F.,  J.  F.,  and  L.  M., 
executor  of  the  last  will  and  testament  of  the  said  E.  F.,  deceased,  and 
O.  P.  and  R.  S.,  parties  defendant  to  this  bill,  to  the  end  that  they 
may  be  required  to  answer  this  your  orator's  bill  according  to  the 
rules  and  practice  of  this  honorable  court,  but  not  under  oath,  the  an- 
swer under  oath  bein-g  hereby  waived;  that  a  guardian  ad  litem  may 
be  appointed  tor  said  minor  heirs;  and  that  an  account  may  be  taken 
in  this  behalf  by  or  under  the  direction  of  the  court;  tliat  the  said 
defendants  may  be  decreed  to  pay  to  your  orator  whatever  sum  shall 
appear  to  be  due  him  upon  the  taking  of  such  account,  together  with 
his  costs  of  this  proceeding,  by  a  short  day  to  be  fixed  by  the  court: 
that  in  default  of  such  payment  the  said  mortgaged  property  may  be 
sold,  as  may  be  directed  by  the  court,  to  satisfy  the  amount  due  and 
costs;  that  in  case  of  such  sale  and  a  failure  to  redeem  therefrom, 
pursuant  to  the  statute,  the  defendants,  and  all  persons  claiming 
through  or  under  them,  subsequent  to  the  commencement  of  this  suit, 
may  be  forever  barred  and  foreclosed  of  all  right  and  equity  of  re- 
demption in  the  said  premises;  and  that  your  orator  may  have  such 
other  and  further  relief  in  the  premises  as  equity  may  require,  and  to 
the  court  may  seem  meet. 

6.  And  may  it  please  the  court  to  grant  the  writ  of  summons  in  chan- 
cery, directed  to  the  sheriff  of  said  county,  commanding  him  that  he 
summon  the  defendants  above  named  to  appear  before  this  honorable 

court  on  the  first  day  of  the  next term  thereof,   to  be  held   at 

the  court  house  in  ,  in  the  county  aforesaid,   then  and  there  to 

answer  this  bill,  etc. 

,  Sol.  for  Complainant. 

(Attach  Exhibits  A  and  B.) 

No.  22S.    Bill   to  foreclose  mortgage  to   loan   association. 
(Address  as  in  No.  226,  ante.) 

1.     Your  orator,  The Loan  and  Homestead  Association  of ,  a 

corporation  duly  organized  and  transacting  business  under  a  general 
law  of  the  State  of  Illinois,  entitled  "An  act  to  enable  associations 
or  persons  to  become  a  body  corporate  to  raise  funds  to  be  loaned 
only  among  their   members,"   in   force  ,Iuly   1,   1S79.    respectfully   rei- 

resents  unto  the  court,  that  on  the  ■ day  of  • ,  A.  D.  19 — ,  C.  D., 

of,  etc.,  one  of  the  defendants  hereinafter  named,  became  a  member 
of   said    association   and   a   slockholder   of   said    corporation,    the   said 

C.  D.  subscribing  for  shares  of  the  capital  stock  thereof,  which 

stock  was  subscribed  for  and  taken  by  him  subject  to  the  said  law  under 
which  said  corporation  was  organized,  and  subject  to  the  provisions  of 
the  charter  and  by-lawa  of  said  corjioration;  and  upon  the  same  day 
a  certificate  of  stock  w'as  duly  issued  by  said  corporation  to  said  C.  D. 
tor  the  said  shares  of  stock  so  subscribed  by  him.  And  afterward, 
to  wit,  on  the day  of ,  A.  D.  19 — ,  the  said  C.  D.  having  under 
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the  charter  and  by-laws  of  said  coriioration,   become  indebted  to   the 

said  Loan  and  Homestead  Assocation,  for  money  loaned  by  said 

association  to  hira,  in  the  sum  of  dollars,  made,  executed  and  de- 
livered to  the  said  Loan  and   Homestead  Association  his  certain 

wrItinK  obligatory  or  bond,  in  and  by  \vhi<h  the  said  C.  D.  acknowl- 
edged himself  to  he  indelited  to  the  said  association  in  the  said  sum 

of dollars  for  money  loaned  to  him  under  the  charter  and  by-laws 

of  said  corporation,  upon  aciount  of  the  said  shares  of  the  capital 
stock  of  the  said  association,  so  held  by  him  as  aforesaid,  and  did 
therein  and  thereby   bind   himself  to   pay  to  the  said  association  the 

sum  of dollars,  monthly  dues  upon  said  shares  of  stock,  and  also 

the  sum  of  dollars  per  month,  interest  upon  said  loan;  said  in- 
terest and  dues  to  be  paid  on  the  first  day  of  each  and  every  month 
after  the  date  of  the  said  writing  obligatory  until  the  said  loan  should 
become  liquidated  under  the  charter  and  by-laws  of  said  association 
by  said  shares  of  stock  before  mentioned,  having  reached  their  par 
value;  and  it  was  further  provided  in  and  by  said  writing  obligatory 
that  in  default  of  the  pajinent  of  the  monthly  installments  of  dues 
and  interest  as  aforesaid  for  the  period  of  six  months,  then,  and  in 
such  cases,  the  whole  principal  debt  aforesaid  should,  at  the  option 
of  said  (orporation,  become  due  and  payable  immediately,  and  the 
payment  of  the  said  principal  sum,  and  all  interest  and  premium 
thereon,  as  'well  as  any  dues  on  any  of  said  shares  of  stock  then 
unpaid,  together  with  tlie  fines  imposed  under  the  by-laws  of  said 
association  might,  at  the  option  of  the  said  association,  be  enforced  and 
recovered  at  once,  without  the  necessity  of  any  demand  of  payment, 
such  demand  being  expressly  waived,  all  of  which  will  more  fully 
and  at  large  appear  by  said  writing  obligatory  ready  to  be  produced 
In  court,  and  by  a  copy  thereof,  marked  "Exhibit  A,"  hereto  at- 
tached and  made  a  part  hereof. 

2.  And  your  orator  further  shows  unto  the  court  that  to  secure  the 
payment  of  the  said  principal  sum,  and  interest,  dues,  premiums  and 

fines,  above  mentioned,  the  said  C.  D.,  on  the  day  of  ,  A.  D. 

,  in  conformance  with  the  terms  of  the  charter  and  by-laws  of  said 

association,  in  such  case  made  and  provided,  transferred,  and  assigned 
and  delivered  to  the  said  corporation  the  said  certificate  of  stock  issued 
to  him  by  said  corporation,  as  hereinbefore  set  forth;  which  said  stock 
was  and  is  the  same  said  — —  shares  of  stock  mentioned  and  referred 
to  in  the  said  writing  obligatory  above  set  forth,  and  which  stoclc  the 
said  association  still  holds  as  such  security. 

3.  Your  orator  further  represents  that  it  is,  in  and  by  the  charter  and 
by-laws  of  said  association,  directed  and  provided  that  the  monthly 
installments  to  be  paid  by  stockholders  for  stock  subscribed  in  said 
association  shall  be  the  sum  of cents  per  share;  that  such  install- 
ments shall  he  paid  on  or  before  the  first  Monday  of  each  and  every 
month;  that  any  stockholder  who  shall  neglect  to  pay  such  install- 
ments as  aforesaid,   shall   pay   for  every   such   neglect  a  fine  of 

'  cuts  on   every   share  of   his   stock   remaining   unpaid,   and    that   any 
stockholder   who   shall   neglect  to   pay   such   installments  or   dues   for 
37 
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the  space  of  months  shall  forfeit  his  stock  and  shall  be  entitled 

to  receive  for  said  stock  only  the  amount  paid  in  after  deducting  all 
fines,  without  any  allowance  for  interest.  And  it  is  further,  in  and 
by  said  charter  and  by-laws  provided  and  directed,  that  any  stock- 
holder who  shall  neglect  to  pay  the  interest  on  his  loan,  on  or  before 
the  first  Monday  of  each  and   every   month,   shall   be   fined   for   each 

such   neglect  cents   on  each   one  hundred   dollars  and   fractional 

part  of  the  same,  borrowed. 

4.  And  your  orator  further  represents  unto  the  court  that  for  the  pur- 
pose of  further  securing  the  performance  by  the  said  C.  D.  of  the 
obligations  entered  into  by  him  as  aforesaid,  in  and  by  the  said  writ- 
ing obligatory,  he,  the  said  C.  D.,  and  E.  D.,  his  wife,  on  the day 

of  — —  A.  D.  19 — ,  by  their  mortgage  deed  of  that  date  conveyed  to 
your  orator   in   fee   simple   the   following   described    real   estate,   with 

the  a|)purtenances  thereunto  belonging,  situated  in  the  county  of  

and    State   of  ,   to   wit:      (Here  describe  real   estate.)      In    trust, 

nevertheless,  for  the  purposes  of  securing  the  performance  by  the  said 
C.  D.  of  the  obligations  and  conditions  created  by  the  said  writing 
obligatory  aforesaid,  and  subject  to  a  condition  of  defeasance  upon  the 
full  and  complete  performance  by  him  of  said  conditions  and  obliga- 
tions.    Which  said  mortgage  was,  on  the  day  of  A.  D.  19 — , 

duly  acknowledged,  and  afterward,  on  the  day  of A.  D.  19 — , 

duly  filed  for  record  in  the  recorder's  office  in  said  —  county,  as  from 
said  mortgage  deed  and  its  accompanying  certificates  of  acknowl- 
edgment and  recording,  ready  to  be  produced  in  court,  and  by  a  copy 
thereof  attached  hereto  and  marked  "Exhibit  B,"  and  which  your 
orator  prays  may  be  made  a  part  of  this  bill  of  complaint,  will  more 
fully  and  at  large  appear. 

'i.  And  your  orator  further  shows  unto  the  court  that  the  said  cor- 
Ijoration  is  still  the  legal  and  equitable  holder  and  owner  of  said 
writing  obligatory  and  entitled  to  all  benefits  of  the  same  and  of  said 
mortgage  deed. 

6.  Your  orator  further  represents  unto  the  court  that  it  is  expressly 
stipulated  and  provided  in  and  by  the  said  mortgage,  that  in  case  de- 
fault should  be  made  in  the  payment  of  the  said  writing  obligatory, 
or  any  part  thereof,  according  to  the  tenor  and  effect  of  said  obliga- 
tion, or  in  case  of  waste,  or  non-payment  of  taxes  or  assessments  levied 
upon  said  above  described  premises,  or  in  case  said  C.  D.  should  fail 
to   keep    the   building   on   said    premises   constantly    Insured    in   soma 

responsible  company  to  the  amount  of  dollars,  for  the  benefit  of 

said  corijoration,  its  successsors,  or  the  legal  holders  of  said  obligation, 
as  further  security  for  said  indebtedness;  or  In  case  of  the  breach 
of  any  of  the  covenants  or  agreements  in  said  mortgage  contained: 
then  and  in  such  case  the  whole  amount  of  said  obligation,  including 
dues,  fines,  principal  and  interest,  should  thereupon,  at  the  option  of 
the  legal  holder  of  said  obligation,  without  notice  to  the  party  of 
the  fi  St  part,  his  heirs,  assigns  or  legal  rot)resentatives,  become  Im- 
mediately foreclosed  to  pay  the  same;  and  that  In  such  case  It  should 
be  liiwr\il  for  the  said  corporation  or  its  successors,  or  any  person  who 
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might  be  appoinU'd  liy  the  court  hereiiiuler,  to  enter  into  and  iijion  tlie 
said  above  described  premises,  or  any  part  thereof,  for  or  on  behalf  of 
the  holder  or  holders  of  said  obligation,  and  to  collect  and  receive  all 
rents,  issues  and  profits  thereof;  and  that  in  case  of  the  filing  of  any 
bill  in  any  court  of  competent  jurisdiction,  the  court  might  appoint 
any  suitable  person  receiver,  with  power  to  collect  the  rents,  issues 
and  profits  arising  out  of  said  premises  during  the  jiendency  of  such 
foreclosure  suit,  and  until  the  right  to  redeem  said  premises  on  any 
sale  thereof  to  be  made  by  virtue  of  said  proceedings  should  have 
expired;  and  that  such  rents,  issues  and  profits  should  be  applied 
toward  the  payment  of  said  indebtedness  and  the  costs  of  such  fore- 
closure. 

7.  And  it  was  further  provided  and  agreed  in  and  by  the  said  mort- 
gage that  upon  the  foreclosure  of  said  mortgage  by  proceedings  in 
court,  or  in  case  of  any  jiroceedings  at  law  or  in  equity,  wherein 
said  corporation,  its  successors  or  assigns,  or  the  legal  holder  of  said 
obligation  should  be  a  party  plaintiff  or  defendant  by  reason  of  their 
being  a  party  to  said  mortgage  or  a  holder  of  said  obligation,  it  or 
they  should  be  allowed  and  paid  by  the  said  party  of  the  first  part, 
their  reasonable  costs  and  charges  and  reasonable  attorney's  and  so- 
licitor's fees  in  such  suit  or  proceeding,  and  that  the  same  should  be 
included  in  the  decree  to  be  rendered  for  the  foreclosure  of  said  mort- 
gage or  the  sale  of  the  premises. 

8.  Your  orator  further  shows  unto  the  court  that  the  said  C.  D.  has 
not  kept  and  performed  the  obligations  created  in  and  by  the  said 
writing  obligatory  and  mortgage  deed  upon  his  part  to  be  kept  and 
performed,  but  on  the  contrary  thereof,  he  has  made  default  therein  in 
this,  to  wit: 

9.  He  has  wholly  failed  and  neglected  to  pay  to  your  orator  monthly 
installments   of   dues   upon    said    stock   mentioned    in   said   obligation, 

which  dues  so  unpaid  are  for months  now  last  past,  and  amount  in 

the  aggregate  to  the  sum  of dollars. 

10.  And  said  C.  D.  has  likewise  failed  and  neglected  to  pay  tlic  fines 
due  from  him  as  aforesaid  under  the  charter  and  by-laws  of  said  cor- 
poration for  his  neglect  and  failure  to  pay  the  dues  aforesaid,  which 
said  fines  amount  in  the  aggregate  to  the  sum  of  dollars. 

11.  And  the  said  C.  D.  has  likewise  failed  and  neglected  to  pay  to 

your  said  orator  monthly  installments  of  interest  due  and  owing 

from  him  to  your  said  orator  for  the  months  last  iiast  under  the 

terms  and  conditions  of  said  writing  obligatory,  which  said  install- 
ments of  unpaid  interest  amount  in  the  aggregate  to  the  sum  of  

dollars. 

12.  And  the  said  C.  D.  has  likewise  failed  and  neglected  to  |iay  to 
your  said  orator  the  fines  due  from  him  under  the  said  charter  and  by- 
laws l)ecause  of  his  failure  to  pay  said  interest,  which  said  last  men- 
tioned fines  amount  in  the  aggregate  to  the  sum  of  dollars. 

n.  That  the  said  C.  D.  has  likewise  failed  and  neglected  to  pay  taxes 
and  special  assessments,  amounting  in  the  aggregate  to  the  sum  of 
—  -  dollars,  and  your  orator  in  order  to  protect  and  preserve  its  lien 
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upon  said  premises  has  been  compelled  to  pay  and  has  paid  the  said 
taxes  and  special  assessments. 

14.  That  because  ot  the  failures  and  defaults  by  the  said  C.  D.  to  keep 
and  perform  the  terms  and  conditions  of  said  writing  obligatory  and 
mortgage  deed,  your  orator,  by  resolution  of  its  board  of  directors, 
adopted  on,  etc.,  has  elected  under  the  terms  and  provisions  thereof 
and  under  the  provisions  of  said  charter  and  by-laws  to  declare  said 
oliligation  to  be  due  and  payable,  and  to  declare  the  stock  so  held  by 
your  orator  as  security  as  aforesaid,  forfeited,  and  to  bring  this  suit  to 
foreclose  said  mortgage.  And  your  orator  further  shows  unto  the 
court,  that  there  is  due  and  owing  to  your  orator  from  the  said  C.  D. 
under  the  terms  and  provisions  of  said  writing  obligatory  and  mort- 
gage, and  of  said  charter  and  by-laws,  after  allowing  to  him  all  sums 
which  he  is  entitled  to  receive   by   reason  of  the  said  stock   so   held 

by  your  orator  as  security  as  aforesaid,  the  sum  ot  dollars.     And 

that  there  is  also  due  to  your  orator  under  the  terms  and  provision.? 
ot    said    mortgage    deed    herein    before    set    forth,    for    its    reasonable 

attorney's  fees  in  this  suit,  the  further  sum  of dollars.    By  reason 

whereof  the  said  mortgaged  property  has  become  forfeited,  subject, 
nevertheless,  to  redemption  in  equity  by  the  said  C.  D.,  his  heirs  or 
assigns. 

15.  And  your  orator  is  informed  and  believes,  and  so  states,  that  G.  H. 
and  J.  K.  of,  etc.,  have  or  claim  some  interest  in  the  said  mortgaged 
premises,  or  in  some  part  thereof,  as  purchasers,  mortgagees,  judg- 
ment creditors,  or  otherwise,  which  interests,  if  any  there  be,  have 
a<-crued  subsequent  to  the  lien  of  said  mortgage  deed,  and  are  subject 
thereto.  (Add  prayer  Jor  relief  as  in  No.  .m,  ante,  and  prayer  for 
process.) 

No.  22'.}.    Bill  for  forcclusiirc,  by  mortijayec  v.  administrator,  etc.,  of 

mortgagor. 

(Commence  and  proceed  as  in  No.  ,?:?7,  ante,  to  the  asterisk*,  and 
then  proceed  as  foUoiis:) 

Your  orator   further   represents  unto   the   court,   that  afterward,   on 

or  about  the  day  of  ,  19—,  the  said  E.  F.  departed  this  life 

intestate,  leaving  the  said  F.  F.,  his  widow,  and  G.  F.,  H.  F.  and  J.  F., 
his  minor  children,  and  his  only  heirs  at  law,  him  surviving;  that 
soon  after  the  death  ot  the  said  E.   F.,   R.   M.,  of,   etc.,  was,   by  the 

court  of  the  said  county  ot ,  duly  appointed  administrator  of 

the  said  goods  and  chattels,  etc.,  of  the  said  E.  F.,  deceased.  ( Then 
proceed  as  in  the  same  form,  No.  2,.'7,  frotn  the  double  asterisk,  describ- 
ing the  said  II.  S.  as  "adnunistrator  of  the  estate  of  the  said  E.  F., 
deceased,"  instead  of  as  executor,  etc.) 


SECTION  V. 
TRUST    DEEDS    AND    SALE    MORTGAGES. 

TIu!  sfatuto  further  jirovirlos, 

"That  no  real  estate  within  this  State,  shall  be  sold  by  virtiir  of  any 
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power  of  sale,  contained  in  any  mortgage,  trust  deed  or  other  con- 
veyance In  the  nature  of  a  mortgage,  executed  after  tlie  taking  effect 
of  tills  act;  but  all  such  mortgages,  trust  deeds  or  other  conveyances 
in  the  nature  of  a  mortgage,  shall  only  be  foreclosed,  in  the  manner 
provided  for  foreclosing  mortgages  containing  no  power  of  sale;  and 
no  real  estate  shall  be  sold  to  satisfy  any  such  mortgage,  trust  deed 
or  other  conveyance  in  the  nature  of  a  mortgage,  except  in  pursuance 
of  a  judgment  or  decree  of  a  court  of  competent  jurisdiction."  e" 

.Vo.  230.     Bill  to  foreclose  deed  of  tni^t  in  the  nature  of  a  vwrtgage. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of  , 

In  the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  on,  etc.,  one  C.  D.,  late  of,  etc.,  being  indebted  to  your  orator  in 

the  sum  of dollars,  made  and  delivered  to  your  orator  his  certain 

promissory  note  of  that  date,  and  thereby  promised  to  ppy  your  orator 
the  said  sum  of  money  in years  after  the  date  thereof,  with  inter- 
est thereon   at   the   rate   of  per   cent   per  annum,   payable   ; 

as  will  appear  by  the  said  note,  ready  to  be  produced  in  court,  and  by 
the  copy  of  the  same  hereto  attached  marked  "Exhibit  A,"  and  made  a 
part  of  this  your  orator's  bill  of  complaint. 

2.  Your  orator  further  represents,  that  to  secure  the  payment  of  the 
principal  sum  and  interest  above  mentioned,  the  said  C.  D.  and  D.  D., 
his  wife,  on,  etc.,  by  their  deed  of  trust  of  that  date,  conveyed  to  one 
E.  F.  in  fee  simple,  the  following  described  real  property,  with  the 
appurtenances  thereto  belonging,  to  wit:  (Here  describe  the  prem- 
ises) in  trust,  nevertheless  for  the  purpose  of  securing  the  principal 
sum  and  interest  so  due  your  orator  as  aforesaid,  and  subject  to  a 
condition  of  defeasance  upon  the  payment  of  the  said  principal  sum 
and  interest,  according  to  the  tenor  and  effect  of  the  said  note;  which 
said  deed  of  trust  was,  on,  etc.,  duly  acknowledged,  and  after- 
ward, on,  etc.,  filed  for  record  in  the  recorder's  office  of  the  county  of 

aforesaid;    as   by    the   said    deed   of   trust   and   its    accompanying 

certificates  of  acknowledgment  and  recording,  ready  to  be  produced 
In  court,  will  more  fully  appear;  a  copy  of  the  same  is  hereto  attached, 
marked  "Exhibit  B,"  and  is  hereby  made  a  part  of  this  bill  of  com- 
plaint. 

3.  Your  orator  further  represents,  that  on,  etc.,  the  said  C.  D.  de- 
parted this  life,  intestate,  leaving  the  said  D.  D.,  his  widow,  and  E.  D. 
and  F.  D.,  his  children  and  only  heirs  at  law;  that  afterward,  on,  etc., 

one  G.  H.,  of,  etc.,  was  by  the court  of  the  county  of 

aforesaid,  duly  appointed  administrator  of  the  estate  of  the  said  C.  D., 
deceased;  and  that  the  said  G.  H.  entered  upon  and  assumed  the  duties 
of  such  administration. 

4.  Your  orator  further  represents  that  the  said  C.  D.  was,  at  the 

"Rev.  Stat.  (1913)  1666;  4  J.  &  A    An.  Stat.  4347. 
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time  of  his  decease,  tlie  owner  of  the  equity  of  redemption  of  the  said 
described  premises. 

5.  Your  orator  further  represents  tliat  the  said  C.  D.  did  not,  in  his 
lifetime,  nor  has  any  person  since  his  death,  paid  the  said  principal 

sum   of  dollars,   or  such   Interest   thereon,   nor  any   part   of   the 

same,  although  the  same  has  long  since  become  due;  by  means  whereof 
the  said  premises  so  conveyed  has  become  forfeited,  subject,  never- 
theless, to  redemption  in  equity  by  the  representatives  and  heirs  of 
the  said  C.  D.,  deceased. 

6.  Your  orator  further  represents  that  by  reason  of  the  statute  in  such 
case  made  and  provided,  the  said  E.  F.,  as  such  trustee  in  the  said 
trust  deed  named,  is  divested  of  his  authority  to  make  sale  of  the  said 
premises  in  the  manner  provided  therein. 

7.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  and  to  the  end  that  the  said 
D.  D.,  E.  D.,  F.  D.,  E.  F.  and  G.  H.,  administrator  of  the  estate  of  the 
said  C.  D.,  deceased,  who  are  made  parties  defendant  to  this  bill, 
may  be  required  to  make  a  full  and  direct  answer  to  the  same  hut  not 
under  oath,  the  ansiver  under  oath  being  hereby  tcaived;  that  an  ac- 
count may  be  taken  in  this  behalf,  by  or  under  the  direction  of  this 
honorable  court;  that  the  defendants,  or  some  of  them,  may  be  decreed 
to  pay  to  your  orator  whatever  sum  shall  appear  to  be  due  to  him 
upon  the  taking  of  the  said  account,  together  with  his  costs  of  this 
proceeding,  by  a  short  day  to  be  fixed  by  the  court;  that  in  default  of 
such  payment  the  said  premises  may  be  sold,  as  the  court  shall  direct, 
to  satisfy  the  amount  due  your  orator  and  the  costs;  that  in  case  of 
such  sale,  and  of  a  failure  to  redeem  therefrom  pursuant  to  law,  the 
defendants,  and  all  persons  claiming  through  or  under  them,  after 
the  commencement  of  this  proceeding,  may  be  forever  barred  and  fore- 
closed of  a  right  or  equity  of  redemption  of  the  said  mortgaged  prop- 
erty; and  that  your  orator  may  have  such  other  and  further  relief  in 
the  premises  as  equity  may  require  and  to  the  court  shall  seem  meet. 

May  it  please,  etc.   (.Pray  process  as  in  No.  225,  ante.) 


SECTION  VI. 
ABSOLUTE   DEEDS   AS   CONSTRUCTIVE   MORTGAGES. 

Section  12  of  the  Sljitiilc  of  Illinois,  entitled  "Mort- 
gages," (loclnrcs  tliat 

"Every  deed  conveying  real  estate,  which  shall  aiipear  to  have  been 
intended  only  as  security  in  the  nature  of  a  mortgage,  though  it  be  an 
absolute  conveyance  in  terms,  shall  l)e  considered  as  a  mortgage."  »' 

The  statute  is  simply  dcclaraturv  of  the  law  as  it  ex- 
isted prior  to  tlio  enaction  thereof. 

"Rev.  Stat.   (\'M:'.)   ir.ori;    l  .).  &   a.   An.  Stat.   ■1302. 
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An  absolute  dood,  and  a  separate  written  defeasance, 
exei'uted  on  the  same  daj',  are  construed  as  one  instru- 
ment, and  as  a  mortgage."* 

The  question  as  to  when  a  deed  al)solute  on  its  face, 
will  he  considered  as  a  mortgage,  is  fully  treated  in 
Chapter  38  of  this  work,  entitled  "Bills  to  Redeem," 
to  which  the  pleader  is  referred. 

No.  2S1.    Bill  to  foreclose  a  deed  absolute  on  its  face,  intended  as  a 

mortgage. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of   Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  that  on,  etc..  one 
D.  C,  of,  etc.,  being  indebted  to  your  orator  in  the  sum  of  dol- 
lars, as  evidence  of  such  indebtedness,  on  that  day  executed  and  deliv- 
ered his  certain  promissory  note  for  that  amount  to  your  orator,  and 

thereby  promised  to  pay  to  your  orator  ,  after  date,  the  sum  of 

dollars,  with  interest  at  the  rate  of  per  cent  per  annum,  as 

will  more  fully  appear  by  the  said  promissory  note,  ready  to  be  pro- 
duced in  court,  and  by  a  copy  of  the  same  herewith  filed  and  marked 
"Exhibit  A"  and  made  a  part  of  this  bill  of  complaint. 

2.  Your  orator  further  represents  that  to  secure  the  payment  of  the 
said  principal  sum  and  interest,  the  said  C.  D.  and  B.  D.,  his  wife,  by 
an  absolute  deed  of  conveyance,  of  that  date,  conveyed  to  your  orator 
in  fee  simple,  the  following  described  real  property,  to  wit:  (Here 
insert  description;)  which  said  deed  was  on,  etc.,  duly  filed  for  record 

in  the  recorder's  office  of  the  said  county  of  ,  as  by  the  said  deed 

will,  when  produced,  appear;  a  copy  of  which,  with  the  accompanying 
certificates  of  acknowledgment  and  recording,  is  hereto  attached  and 
marked  Exhibit  "B,"  and  made  a  part  of  this  bill  of  complaint. 

3.  Your  orator  further  represents,  that  the  said  deed  of  conveyance, 
although  appearing  to  be  absolute  on  its  face,  was  not  intended  to  be 
such  by  your  orator  and  the  said  C.  D.;  but  on  the  contrary  thereof, 
it  was  expressly  agreed  and  understood  by  and  between  them,  that  the 
said  deed  and  the  said  premises  thereby  conveyed,  were  to  be  held  by 
your  orator  simply  as  a  security  for  the  payment  of  the  said  sum  of 
money  and  interest  as  aforesaid,  according  to  the  terms  of  the  said 
promissory  note,  and  that  upon  the  payment  of  that  sum  and  interest 
to  your  orator,  your  orator  would  reconvey  the  said  premises  to  the 
said  0.  D.  by  an  absolute  deed. 

4.  Your  orator  further  represents,  that  the  said  C.  D.  from  the  date 
of  said  deed,  has  continucl  in  the  possession  of  said  premises,  and  the 
receipt  of  the  rents  and  profits  thereof,  and  still  retains  the  same. 

5.  Your  orator  further  represents,  that  the  said  C.  D.  has  not  yet  paid 

*»  Snyder    v.    Qriswold,    37    111.  216;  Jackson  \.  Lynch,  129  111.  72. 
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the  said  priiioipal  sum  of  dollars,  or  the  interest  thereon,  or  any 

part  thereof,  although  the  same  has  long  since  become  due;  by  means 
whereof  the  said  premises  so  conveyed  have  become  forfeited  to  your 
orator,  subject,  nevertheless,  to  redemption  in  equity  by  the  said  C.  D., 
his  heirs  and  assigns. 

6.  Your  orator  further  represents,  upon  information  and  belief,  that 
E.  F.  and  G.  H.,  of,  etc.,  have  or  claim  some  interest  (the  precise  na- 
ture whereof  is  unknown  to  your  orator,)  in  the  premises  so  conveyed 
as  aforesaid,  as  purchasers,  mortgagees,  judgment  creditors  or  other- 
wise, but  such  interests,  if  any  there  be,  have  accrued  since  and  are 
subject  to  the  lien  of  your  orator  by  virtue  of  the  said  deed  of  convey- 
ance. 

{Add  prayer  for  relief  and  process  as  in  No.  230,  ante,  and  the  copies 
of  note  and  mortgage  as  Exhibits  "A"  and  "B.") 


SECTION  VII. 
STRICT  FORECLOSURE. 

The  object  of  a  bill  for  strict  foreclosure  is  to  obtain  a 
decree  for  the  payment  of  the  mortgage  debt  within  a 
short  jDeriod  to  be  fixed  by  the  court ;  or  tliat,  in  default 
thereof,  the  mortgagor,  and  all  persons  claiming  under 
Mm,  may  be  barred  and  foreclosed  of  all  rights  and 
equity  of  redemption  in  the  mortgaged  premises,  and  his 
and  their  title  thereto  be  extinguished  and  vested  in  the 
mortgagee,  without  a  sale  thereof. 

If  the  amount  which  the  owner  of  the  equity  of  re- 
demption was  required  to  pay  to  redeem  from  a  foreclos- 
ure sale  is  less  than  the  value  of  the  pi-opcn'ty,  there  can 
be  no  strict  foreclosure  und(M-  our  practice."^ 

In  view  of  the  policy  of  our  statute,  strict  foreclosure  is 
excei)tional  and  not  favored;  it  may  be  decreed,  however, 
in  the  discretion  of  tlie  court,  where  the  interests' of -both 
parties  nianifeslly  require  it,  but  not  otherwise.'" 

Where  a  bill  for  a  foreclosure  shows  that  the  mort- 
gage was  given  for  the  entire  purchase  money,  no  part 
of  which  or  the  ititerost  lias  been  p:\'u],  that  the  value  of 

no  (lorham    v.    Farson,    11!)     111.  Haunt,  18  111.  App.  GM;   Decker  v. 

425.  Pulton.  20  111.  App.  210;  Farrell  v. 

T>  Brfihm   v.   Dictsch,   l.")   Bradw.  Parlirr,  HO  111.  274;   Boyer  v.  Boy- 

?,n;  III.  Starch  Co.  \.  Ottawa  Hyd.  cr.    89    111.    117. 
Co.,    125    111.    237;    Oriesbaum    v. 
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the  proinisos  docs  not  exceed  the  amount  due,  and  that 
they  are  but  a  slender  and  the  only  security  for  the  debt, 
the  niortga,c:or  liaving  absconded,  strict  foreclosure  is  not 
improiier."' 

It  is  only  in  extreme  cases,  when  it  appears  the  mort- 
jfagcd  property  is  of  less  value  than  the  debt,  and  the 
mortgagor  is  insolvent,  and  the  mortgagee  is  willing  to 
take  the  property  in  discharge  of  his  debt,  and  tliere  are 
no  other  incumbrances  or  creditors  of  the  mortgagor,  that 
a  strict  foreclosure  will  be  decreed.''^ 

A  strict  foreclosure  of  a  mortgage  does  not  extinguish 
the  debt,  unless  the  value  of  the  land  is  equivalent  to  the 
amount  of  indebtedness.'^ 

Parties  to  bill. — The  ])arties  to  a  bill  for  strict  fore- 
closure are,  in  general,  the  same  as  to  a  bill  for  foreclos- 
ure and  sale.  The  complainant  should  bring  before  the 
court  all  ]iersons  who  have  a  right  to  redeem  the  prem- 
ises, and  all  persons  claiming  an  interest  in  the  mortgage 
under  himself.  Therefore  if  there  are  several  derivative 
mortgagees  they  must  all  be  made  parties. '''' 

As  a  general  rule  a  strict  foreclosure  will  not  be  de- 
creed where  there  are  creditors  entitled  to  the  surplus, 
or  other  incumbrances,  or  purchasers,  who  are  not  made 
parties  to  the  suit,'''^  but  there  are  exceptions  to  such 
rule."" 

Frame  of  bill. — The  frame  of  a  bill  for  a  strict  foreclos- 
ure is  nearly  the  same  as  that  for  a  sale.  The  prayer, 
however,  is  different.  It  prays  that  an  account  may  be 
taken  of  what  is  due  to  the  complainant  on  his  mortgage, 

"Wilson  V.  Giesler,  19  lU.   49;  191  III.  82. 

Ellis  V.  Leek,  127  111.  60.  ^^  Tnnsnnt  v.  Allmon.  2.3  111.  30; 

•^  Bonis  V.  Smith.  9  Bradw.  109;  4  Kent  Com.  182;   but  see  Sagory 

Farrell  v.  Parlier,  50  111.  274;   see  v.  Wissman,  2  Benedict,  240. 

Johnson    V.    Donnell,    1.5    111.    97;  i*  Hobart  v.   Abbot,   2   P.   Wms. 

Weiner    v.    Heintz,    17    III.    259;  643. 

Stephens  v.  Bichnell,  27  111.  444;  ^^  Warner  v.  Hilm,  1  Gilm.  220; 

Horner  v.  Zimmerman,  45  111.  14;  Farrell    v.     Parlier,     50    111.    274; 

Decker  v.  Patton.  20  111.  App.  210;  Bnycr  v.  Boyer,  89  111.  447;  Decker 

(Sheldon  v.  Patterson,  '>r,  111.  507;  v.  Patton,  120  111.  464. 

III.  (Starch  Co.  v.  Ottawa  Hyd.  Co.,  ■">  III.  Starch  Co.  v.  Ottawa  Hyd. 

125  111.  237;   Carpenter  v.  Plugge,  Co.,  125  111.  237. 
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and  that  the  mortgagor  may  be  decreed  to  pay  the  amount 
found  due,  by  a  short  day  to  be  ajopointed  by  the  eourt, 
or,  in  default  thereof,  that  the  mortgagor  and  all  piT- 
sons  claiming  under  him,  may  be  debarred  and  fore- 
closed of,  and  from,  all  rights  and  equity  of  redemption 
in,  or  to,  the  mortgaged  premises. 

Frame  of  decree. — A  proper  decree  of  strict  foreclosure 

is,  after  finding  the  sum  due  on  the  mortgage,  and  that 
the  value  of  the  mortgaged  premises  is  less  than  that 
sum,  to  order  that  the  defendant  pay  the  sum  so  found 
due,  with  legal  interest  thereon,  within  a  specified  time, 
and  that  in  default  of  such  pa^Tnent  within  the  time  fixed, 
the  defendant  be  forever  barred  and  foreclosed  of  all 
right  and  equity  of  redemption  in  and  to  the  mortgaged 
premises  and  every  part  thereof,  and  that  on  such  de- 
fault all  the  right,  title  and  interest,  both  legal  and  equit- 
able, of  the  defendant,  in  and  to  said  premises,  and  every 
part  thereof,  shall  become  vested  absolutely  and  forever, 
unconditionally  in  the  com]>lainant.  Such  a  decree  is  a 
final  one,  after  the  time  fixed  for  payment  has  elapsed, 
and  vests  the  title  of  the  mortgaged  promises  in  the  com- 
plainant without  any  further  order  or  decree  of  the 
court.'''' 

No.  232.     Bill  for  strict  foreclosure. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  county  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court 
that   on,   etc.,   one   C.   D.,   of,   etc.,   one   of  the   defendants    hereinafter 

named,  became  and  was  indebted  to  your  orator  in  the  sum  of 

dollars,  and  bcin.i;  so  indebted,  on  the  same  day,  and  in  consideration 
thereof,  made  and  executed  to  your  orator  his  promissory  note  of  that 
date  for  that  amount,  payable  to  your  orator  •  after  date,  with  in- 
terest, etc.,  as  by  the  said  note  when  i)roduced,  and  a  copy  of  the  same 
hereto  attached,  marked  "Kxhibit  A,"  and  made  a  part  of  this  l)ill 
of  complaint,  will  more  fully  appear. 

2.  Your  orator  further  represents  that  the  said  C.  P.  and  t).  U..  his 
wife,  on,  etc.,  to  secure  the  payment  of  the  principal  s\ini  and  Interest 
mentioned  In  the  said  promissory  note,  made  and  executed  under  their 
hands  and  seals  and  delivered  to  your  orator  a  mortgage,  conditioned 

7T/i'«is  V.  Lcck,  r.il  111.  (JO. 
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for  the  payment  of  tlie  said  sum  of  dollars  and  interest  men- 
tioned 111  said  note,  according  to  the  tenor  and  effect  thereof;  by  which 
said  mortgage  the  said  C.  D.  and  E.  D.,  his  wife,  ronveyed  to  your 
orator,  in  fee,  the  following  described  real  property,  to  wit:  {Here 
insert  desiription  of  mortgaged  premises;)  which  said  mortgage  was 
duly  acknowledged:  and  afterward,  on,  etc.,  duly  recorded  in  the  office 

of  the  reoorder  of  deeds  of  the  said  county  of ,  In  the  state  of , 

In  book ,  of  mortgages,  at  page ,  as  by  the  said  mortgage  and  its 

accompanying  certificates  of  acknowledgment  and  recording,  ready  to 
be  produced  in  court,  and  a  copy  of  the  same  hereto  attached,  marked 
"Exhibit  B,"  and  made  a  part  of  this  bill,  will  more  fully  appear. 

;!.     Your  orator  further  represents  that  the  sum  of dollars,  with 

interest  from,  etc.,  remains  due  and  unpaid  to  your  orator  on  the  said 
note  and  mortgage,  and  that  no  proceedings  at  law  have  been  had  to 
recover  the  debt  secured  thereby,  or  any  part  thereof. 

4.  Your  orator  further  represents  that  the  said  C.  D.  is  now  wholly 
insolvent,  and  unable  to  redeem  the  said  premises;  and  that  the  said 
mortgaged  property  is  meagre  and  scant  security  for  the  said  sum  of 
dollars,  and  the  interest  mentioned  in  the  said  note  and  mort- 
gage, and  now  due  your  orator;  and  that  the  value  thereof  is  wholly 
insufficient  to  pay  the  amount  so  due,  with  the  costs  of  this  proceed- 
ing. 

5.  And  your  orator  further  represents  that  E.  F.  and  G.  H.,  of,  etc., 
have,  or  claim  to  have,  some  interest  in  the  said  mortgaged  premises, 
or  some  part  thereof,  as  judgment  creditors  or  otherwise,  which  in- 
terests, if  any,  have  accrued  subsequent  to  the  lien  of  the  said  mort- 
gage of  your  orator  and  are  subject  thereto. 

G.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  and  to  the  end  that  the  C.  D., 
E.  U.,  E.  F.  and  G.  H.,  who  are  made  parties  defendant  to  this  bill, 
may  be  required  to  make  full  and  direct  answer  to  the  same,  but  not 
under  oath,  the  answer  under  oath  being  hereby  waived;  that  an  ac- 
count may  be  taken  in  this  behalf,  by  or  under  the  direction  of  this 
honorable  court:  that  the  defendants,  or  some  of  them,  may  be  decreed 
to  pay  to  your  orator  what  may  be  found  due  to  him  on  taking  the 
said  account,  together  with  his  costs  of  this  suit,  by  a  short  day  to 
be  appointed  by  the  court  for  that  purpose;  or,  in  default  thereof, 
that  the  defendants,  and  all  persons  claiming  under  them,  may  be 
absolutely  and  forever  barred  and  foreclosed  of  and  from  all  right  and 
equity  of  redemption  in  or  to  the  said  mortgaged  premises,  and  every 
part  thereof:  and  that  the  said  C.  D.  may  deliver  up  to  your  orator  all 
deeds,  paiiers  or  writing  in  his  custody  or  power  relating  to  or  con- 
cerning the  said  mortgaged  premises,  or  any  part  thereof.  (Your 
orator  being  ready  and  w-illing  to  take  said  mortgaged  premises  in 
full  discharge  of  the  amount  so  due  him  as  aforesaid.)  And  that  your 
orator  may  have  such  other  and  further  relief  in  the  premises  as 
equity  may  require  and  to  this  honorable  court  shall  seem  meet. 

7.  May  it  please  the  court,  etc.  {Pray  proress  as  in  No.  230.  ante, 
and  add  exhibits.) 
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section  viii. 
defenses  to. 

A  mortgagor  is  not  permitted  to  deny  bis  own  titled* 
AVhere  a  mortgage  is  given  npon  one  tract  of  land  to 
secure  the  purchase  money  of  another  tract,  which  tlie 
mortgagee  covenants  to  convey  with  warranty,  but  to 
which  he  has  no  title,  such  failure  of  title  in  the  vendor 
is  a  good  defense  in  equity  in  a  proceeding  to  foreclose 
the  mortgage.'^ 

It  is  said  that  a  mortgagee,  with  notice  of  subsequent 
liens,  has  no  right  to  release  his  mortgage,  to  the  preju- 
dice of  such  liens.  ^° 

Upon  this  principle  it  has  been  held  that  if  the  mort- 
gagee, for  a  consideration,  releases  that  portion  of  the 
land  which  was  primarily  liable  for  the  debt,  he  thereby 
discharges  the  other  portion.**^ 

So,  if  two  estates  are  mortgaged  in  one  deed,  and 
transferred  to  different  persons,  and  one  released  by  the 
mortgagee,  the  owner  of  the  other,  on  redeeming,  can  not 
compel  contribution,  but  may  claim  a  deduction  from  the 
debt  in  proportion  to  the  value  of  the  parcel  released.*^ 

Release  through  fraud. — As  a  general  ])riuciple,  a  re- 
lease or  discharge  of  a  mortgage  obtained  through  mis- 
take or  fraud,  will,  as  between  the  parties,  be  held  inoper- 
ative, and  no  defense  to  a  foreclosure.^^ 

When  cross-bill  is  unnecessary. — On  bill  to  foreclose  a 
mortgage,  if  the  answers  of  the  various  parties  claim 
liens,  the  court  has  power,  without  the  filing  of  a  cross- 
bill, to  determine  the  existence  and  priority  of  the  va- 
rious liens,  and  to  order  the  i)remises  sold  and  the  pro- 

78  «.  K.  Co.  V.  Trust  Co.,  49  111.  »^  Hawhe    v.    Snydakcr.    86    III. 

.''.31;  Fishrr  v.  MUniine.  94  111.  328;  197;  Ames  v.  Withcck,  179  III.  458. 

Dobbins   v.   Cruprr,   108    111.    1S8;  ><■- Parknvan   v.    Welch,   19   Pick. 

Roderick  v.  McMeekin,  204  111.  62.").  238;  see  also  Iglehart  v.  Crane,  42 

^«  Smith  v.  Newton,  38  111.  230;  111.    261;    Lock  v.  Fulford,   52   111. 

Weaver  V.  WiZson,  48  111.  125.  166;    1    Hilliartl   on    Mort.   327   et 

80  McLean   v.    LaFayctte,   3    Mc-  scq. 

Lean,  587;  Boone  v.  Clark,  129  111.  ^-^  Hale  v.   Morgan,   68    111.   244; 

466.  Henschel  v.  Mamero,  120  111.  660. 
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ceeds  distrihiiti'il  in  (lischarp:e  of  such  liens  according  to 
priority.'*' 

Usury. — A  party  scclcinj;-  to  foreclose  a  mortgnpfo 
taiulril  witli  usury,  and  tlio  usury  being  established,  a 
forfeiture  of  all  interest  is  tlie  necessary  consequence. 
If,  however,  the  mortgagoi-  was  seeking  relief  against  a 
usurious  mortgage,  then  the  court  would  require  him  to 
pay  legal  interest,  on  the  principle  that  he  who  asks 
('(luitable  relief  should  do  equity,  and  equity  would  re- 
(|uire  him  to  ]M\y  legal  interest.  In  such  a  case  a  court 
of  equity  could  prescribe  the  tenns  of  its  interference.'*''' 

The  maker  of  a  note  secured  by  a  mortgage,  who  has 
conveyed  the  nioitgagcd  premises,  may  plead  usury  in  a 
suit  to  foreclose,'*"  but  a  pui-cliaser  of  the  ecjuity  of  re- 
demption who  assumes  a  mortgage  as  a  part  of  the  pur- 
chase money,  can  not  inter])ose  the  defense  of  usury.*'' 

In  the  absence,  however,  of  an  agreement  to  pay  the 
incumbrance,  he  may  interpose  the  defense  successfully.^" 

It  is  a  well  establislied  rule  that  brokers  negotiating 
loans  of  the  money  of  others  may  charge  the  borrower 
commissions,  without  thereby  making  a  loan  at  the  full 
rate  of  legal  interest  usurious.**" 

Building  and  loan  associations  organized  under  the 
laws  of  Illinois,  may  contract  for  premiums,  fines  and 
interest,  without  violating  the  statute  against  usury.^" 

«*  Ellis  V.  Southwell,  29  111.  549;  App.  261. 

fioles    V.    Sheppard.    99    III.    616;  ^t  Valentine  v.  Fish,  45  III.  462; 

Boone  v.  Clark.  129  111.  466;   Dill-  Stiger  v.  Bent,  111  III.  328;   Essley 

man  v.  Bnnk.  138  111.  282;   Blotch-  v.  ftloan.  116  111.  391. 

ford   V.    Blanchard,    160    111.    115;  '»  Cra?t-/ord  v.  A^immofts,  180  111. 

Bnnk  v.    Thompson,   173   111.   593;  143. 

Wallen    v.    Moore,    187    111.    190;  »« Haldeman  v.  Ins.  Co..  21   111. 

Gardner    v.    Cohn,    191    111.    553;  App.   146;    Ballinger  v.   Bourland. 

Romberg   v.    McCormick,    194    111.  87  111.  513;  Phillips  v.  Roberts.  90 

205;   Thompson  v.  Hemenway.  218  111.  492;  Hoyt  v.  Inst.  Savings.  110 

111.  46.  111.   390;    Cox  v.   Ins.   Co..   113   III. 

"•^Snyder    v.    Griswold.    37    111.  382;     Callender     v.     Roberts,     17 

216;   Cushman  v.   Sutphen.  42  III.  III.  App.  539;  Sanford  y.  Kane,  133 

256;    Harris    v.    Bressler,    119    111.  111.   199;    Goodwin  v.   Bishop,   145 

467;  Union  Bank  v.  Int.  Bank.  123  111.  421;   Gantzer  v.  Schmeltz,  206 

111.  510.  111.  560. 

"» ilatzenbaugh  v.  Troup,  36  111.  '"^Holmes    v.    Smythe,    100    111. 
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They  can  only  do  so,  however,  by  a  strict  compliaiif  o  with 
the  statute  under  which  they  are  incorporated.  Other- 
wise such  interest  charges  constitute  usury."^ 

A  defendant  in  foreclosure  who  sets  up  the  defense  of 
usury  in  his  answer  has  the  burden  of  establishing  such 
defense  by  a  preponderance  of  the  evidence.''- 

The  fact  that  a  mortgage  or  trust  deed  provides  that  a 
certain  per  cent  upon  the  principal,  interest  and  costs 
shall  be  allowed  as  a  solicitor's  fee  in  ease  of  foreclosure, 
does  not  make  the  transaction  usurious.®^ 

When  the  defense  of  usury  is  relied  upon  it  must  be 
specially  pleaded,"*  and  the  facts  wherein  the  usury  con- 
sists must  be  specifically  alleged.^^ 

Limitations — Laches. — It  is  the  settled  law  of  this 
State  that  mortgages  and  trust  deeds  are  within  the  stat- 
ute of  limitations,  and  are  barred  thereby  at  the  same 
time  as  the  debt  which  they  secure.'''' 

A  siait  to  foreclose  a  mortgage  may  therefore  be  begun 
at  any  time  within  ten  years  after  the  last  payment  on 
such  note.®'^ 

Payment  of  interest  on  a  mortgage  note  by  the  mort- 
gagor or  on  her  behalf  tolls  the  Statute  of  Limitations.*' 

Any  act  of  the  mortgagor  which  arrests  the  running  of 
the  Statute  of  Limitations  against  the  mortgage  debt  is 
binding  upon  his  grantees  with  actual  or  constructive 
notice  of  the  mortgage.^ 

413:  Freeman  y.  Assn.,  Hi  in.  \S2:  Goodwin  v.   Bishop,   145   111.   421; 

Winpet  V.  Assn.,  128  111.  67;  Assn.  Assn.  v.  Eklund,  190  111.  257. 

V.   Tascott,   143   111.   305;    Freie  v.  't  Schifferstein    v.    Allison,    123 

Union,  166   111.   128;    Assn.  v.   Ek-  111.   662;    Harding  v.   Durand,  138 

hind.  190  111.  257.  111.  515;  liicliey  v.  Sinclair,  167  111. 

01  Assn.  V.  Ekliuid,  19n  111.  257;  1S4;    Wellman   v.   Miner,    179    111. 

Jamicson  v.  Jurgcvs.  195  111.   86;  326;  Murray  v.  Emery,  187  111.  408. 

Assn.  V.  Edwards,  223   111.  120.  os  Stein    v.    Katin,    244    III.    32; 

MCobe   V.   Guyer,    237    111.    516;  Pinkney  v.   Weaver,  216   111.  185; 

Gantzer  v.  Schmeltz.  206   111.  560;  Schifferstein    v.    AlHwn.    123    111. 

Telford  v.  Oarrcls.  132  111.  550.  062. 

V3  Abhoit  V.  Stone.  172  111.  634.  i<«  Stein  v.  Kaun,  244  111.  32. 

IX  Rev.   Stat.    (1913)    1488;    4   J.  i  Stein    v.    Kavn,    244    111.    32; 

&  A.  An.  Stat.  3657.  Hichey   v.    Sinclair,    167   111.    184; 

«-Mosier  v.  Norton,  83  111.  519;  Emory  v.  Kcighan,  88  111.  482. 
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Courts  of  equity  apply  the  doctrine  of  laches  in  denial 
of  relief  sought,  when  the  staiutoi  y  period  of  limitations 
has  not  expired,  only  when  from  all  the  circumstances 
in  evidence,  to  grant  the  relief  to  wliirli  complainant 
would  be  otherwise  entitled,  will  jircsumptively  be  in- 
equitable and  unjust  to  the  del'<'ndants  because  of  the 
delay.- 

Tf  the  debt  secured  by  a  recorded  trust  deed  has  been 
kept  alive  by  the  ])urchaser  of  the  property,  who  assumed, 
and  for  a  sufficient  considei'ation  agreed  to  pay  the  debt, 
a  grantee  of  such  purchaser  takes  subject  to  the  deed  of 
trust,  and  can  not  plead  the  limitation  to  defeat  fore- 
closure wliile  the  debt  remains  alive. ^ 

Extension  agreement. — Section  11 1/2  of  the  statute  of 
Limitations  in  force  July  1,  191.j,  ]irovides: 

"That  the  lien  of  every  mortgage  or  trust  deed  in  the  nature  of  a 
mortgage  of  record  at  the  time  this  Act  takes  effect  where  more  than 
twenty  (20)  years  have  elajised  from  and  after  the  time  the  indebted- 
ness secured  thereby  is  due  upon  its  face  and  according  to  its  written 
terms  as  shown  by  said  mortgage  or  trust  deed  in  the  nature  of  a 
mortgage,  or  according  to  an  extension  agreement  on  record  at  the 
time  this  Act  taltes  effect,  shall  and  hereby  is  declared  to  have  ceased 
by  limitation  unless  the  owner  and  holder  of  the  indebtedness  secured 
thereby  and  the  then  owner  of  the  real  estate  shall  within  five  (5) 
years  from  and  after  the  time  this  Act  goes  into  effect  file  in  the  office 
of  the  recorder  where  said  mortgage  or  trust  deed  in  the  nature  of  a 
mortgage  is  recorded,  an  extension  agreement  showing  in  said  exten- 
sion agreement  the  time  for  which  the  payment  of  said  indebtedness 
is  extended,  the  time  when  the  said  indebtedness  will  become  due  by 
the  terms  of  said  extension  agreement  and  the  amount  remaining  un- 
paid on  said  indebtedness,  then  said  mortgage  or  trust  deed  in  the 
nature  of  a  mortgage  shall  continue  a  lien  upon  the  real  estate  de- 
scribed therein  for  a  period  of  ten  (10)  years  from  and  after  the  time 
said.  Indebtedness  will  be  due  as  shown  by  said  extension  agreement 
and  no  longer,  unless  some  further  extension  agreement  shall  be  filed 
of  record.  Such  extension  agreement  shall  be  acknowledged  and 
recorded  in  the  same  manner  as  mortgages  and  trust  deeds  in  the 
nature  of  a  mortgage  arc  required  by  law  to  be  acknowledged  and 
recorded. "3  • 

Set-off. — An  unliquidated  demand  in  no  way  connected 

'  stiijcr   V.    Bent.    Ill    111.    328;  ^  Murray  v.  Emery.  1S7  111.  40R. 

fnryrll    v.    Klrhm.    1.57    111.    462;  sa  Laws  191.5,  p.  495;   Rev.  Stat. 

/.•o.«j  V.  Paysnn.  IfiO  III.  349.  1915-6,  p.  1672. 
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witli  tlu'  mortgage  debt,  can  not  be  set  off  in  a  foreclos- 
ure suit  unless  there  is  some  equity  to  take  it  out  of  the 
general  rule.* 

Kquity  has  jurisdiction  in  matters  of  equitable  set-off 
independently  of  the  statute  authorizing  set-offs  in  ac- 
tions at  law,  and  a  counter-claim  should  be  allowed  in 
equity  where  there  has  been  a  mutual  credit  given  by  each 
party  upon  the  footing  of  the  debt  of  the  other,  so  that  a 
just  presmnption  arises  that  the  one  is  understood  by  the 
parties  to  go  in  liquidation  or  set-otf  of  the  other;  and 
this  rule  applies  though  the  suit  is  brought  by  the  admin- 
istrator of  one  party.^ 

A  mortgagee  in  foreclosure  has  the  right,  as  a  neces- 
sary incident  to  the  relief  sought,  to  have  the  priority  of 
lions  upon  the  property  determined  under  his  bill,  and  to 
a  decree  for  their  payment  in  their  order,  without  any 
cross-bill  by  the  other  lien  holders." 

Defense  in  equity  as  against  assignee. — On  the  fore- 
closure of  a  mortgage  by  an  assignee  of  the  notes  se- 
cured, the  maker  will  have  the  same  right  of  defense  as' 
if  the  suit  was  by  the  payee  and  mortgagee,''  although 
the  assignee  may  be  an  innocent  holder  for  value,  and  the 
assiginnent  nnide  before  maturity,  as  against  the  mort- 
gagor;* but  it  is  not  subject  to  th(>  latent  equities  of  third 
parties.® 

*  .Smith  V.  Billings.  170  HI.  543;  v.  MrCormick.  169  111.  269:    Trust 

Drrhy  v.  Gage.  3S  111.  27;   Water-  Co.   v.   Aff,   183    111.    91;    Lauff  v. 

man  on  Setoff,  428.  Cahill,    231    111.    220;    Bartholf   v. 

■'Printy  v.  Cahill,  235  111.  534.  Bemley,   234   111.   336;    Peacock  v. 

6  Bank  v.  Thompson.  173  III,  593.  Phillips.  247  III.  467. 

T  Thompson  v.  Shoemaker,  68  »  Olds  v.  Cuniminps.  31  111.  188; 
III.  256;  Olds  v.  Cummlngs.  31  111.  Bryant  v.  Vix,  S3  III.  11;  Walker 
188;  Barry  v.  Ouild,  126  111.  439;  v.  nemcnt,  42  111.  272;  Mclntire  v. 
timith  V.  Newton,  38  III.  230;  Yatrs.  104  III.  491;  Scott  v.  Mag- 
Weaver  V.  Wilson,  48  111.  125;  loiighlin,  133  111.  33;  Bank  v. 
Lock  V.  Fulford.  52  111.  166;  Schott,  135  III.  655;  Barton  v. 
Towner  V.  McClrllnnil.  worn.  ri42:  Cameron.  205  111.  50;  Peacock  v. 
Shippen  v.  Whitti<-r.  U7  HI.  282;  riiillips.  247  111.  467. 
Jhimhle  v.  Curtis.  160  111.  193;  '^  Schultz  v.  Sroclowitz.  191  111. 
Bank  v.  Schott.  135  III.  655;  Scott  249;  Peacock  v.  Phillips,  247  III. 
I'.  Magloughlin.  133  III.  33;  McAu-  467. 
hffe  V.  Heutcr.  166  III,  491 ;  Buchlcr 
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By  an  act  in  force  July  1,  1901,  it  is  i)n)vi(l('(l  that  iiiort- 
gaf;;('s  and  trust  doods  shall  bo  ronsidorod  as  incidont  to 
the  indchtodnoss  soourod  therohy  and  shall  bo  ex('ni|)t 
from  defense  to  the  sumo  extent  as  negotiable  paper  de- 
scribed in  said  mortgage  or  trust  deed  if  held  by  a  bona 
fide  purchaser  for  value  before  the  maturity  of  the  in- 
del)teduess  mentioned  in  and  secured  ])y  said  mortgage  or 
trust  deed.^**  Grave  doubts  are  held  as  to  whether  this 
section  was  properly  enacted  by  the  leg-islaturc.'"" 

A  mortgage  gives  notice  on  its  fac(>,  that  the  mortgagor 
is  the  debtor,  and  if  a  purchaser  of  the  mortgage  fails  to 
obtain  actual  notice  of  any  equities  or  defenses  of  such 
debtor,  it  is  due  to  his  own  neglect,  and  he  is  chargeable 
with  notice  thereof;  but  the  purchaser  is  not  bound  to 
in()uire  of  third  persons  whetlier  they  have  any  equities, 
and  is  i)resumed  to  take  without  notice  of  such  equities 
and  free  from  them."  Tlie  rule  does  not  apply,  however, 
to  corporate  l)onds  which  are  issued  for  the  purpose  of 
raising  funds  for  the  corjioration  and  are  intended  to  lie 
thrown  on  the  market  and  to  pass  from  hand  to  hand.'- 

Concurrent  remedies. — An  unsatisfied  judgment  ujion  a 
note  secured  by  mortgage,  is  no  bar  to  a  proceeding  to 
foreclose.  A  mortgagee  may  bring  ejectment,  sue  on  the 
note  at  law,  and  maintain  a  bill  to  foreclose  at  the  same 
time ;  he  may  pursue  the  several  remedies  until  his  debt  is 
satisfied.'^ 


SECTION  IX. 
DECREE  OF  FORECLOSURE. 

We  have  already  considered  the  general  requisites  of  a 
decree  in  equity,  and  need  now  only  mention  a  few  i)oints 
having  special  reference  to  a  decree  of  foreclosure. 

The  decree  should  ascerfain  and  setllc  <lie  rights  of  all 

'"4  J.  &  A.  An.  Stat.  4342.  '-Ibid. 

""See  note   to  said   section;    4  '^  Vansant  v.  Allmon.  2.3  111.  30; 

J.  &  A.  An.  Stat.  4342.  Morgan  v.   Sherwood.  53  III.   171; 

"Peococfc    V.    PliilliiJ.s.    247    111.  in  re  Bates.  UO  111  r,2e;  Burchard 

467.  V.  Kohn,  157  III.  579. 
3S 
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the  parties,  decree  the  payment  of  the  mortgage  deht, 
and  on  default  of  payment,  a  sale  of  the  premises  in  satis- 
faction of  the  incumbrance  or  incumbrances  according  to 
l)riority,  and  the  payment  of  any  surplus  to  the  mort- 
gagor." 

A  foreclosure  decree  rendered  by  a  court  having  full 
jurisdiction  of  the  parties  and  of  the  subject-matter  can 
not  be  collaterally  attacked,  whether  it  was  erroneous  or 
not.i« 

Where  there  is  no  one  before  the  court  who  is  jierson- 
ally  liable  on  the  mortgage  debt,  the  decree  must  be  in 
rem,  and  the  proper  form  is  to  iind  the  amount  duo  to  the 
mortgagee  and  order  the  premium  sold,  unless  the 
amount  is  paid  within  the  time  fixed  by  the  decree.'^ 

Amounts  which  become  due  pending  the  hearing  may 
properly  be  included  in  the  decree,  without  the  iiling  of  a 
supplemental  bill.^* 

A  decree  of  foreclosure  for  the  non-payment  of  inter- 
est notes,  should  direct  that  the  sale  be  made  subject  to 
the  continued  lien  of  the  mortgage,  for  the  security  of  the 
])rincipal  and  any  unmatured  interest  notes.'" 

A  tax  title  held  by  a  third  partj^  acquired  by  collusion 
with  the  mortgagor,  will  lie  held  to  be  in  suliordination 
to  tlie  mortgage,  and  the  title  made  subject  to  the  mort- 
gage in  the  decree.-'' 

AVhere  several  mortgages  on  separate  parcels  of  land 
are  foreclosed  together,  the  decree  should  find  tlie 
amount  due  upon  eacji  and  not  the  aggregate  amount  se- 
cured by  all.-' 

The  court  may,  on  foreclosure,  include  in  jlie  decree 
any  amounts  expended  by  the  mortgagee  for  taxes,  insur- 
ance and  extension  of  abstract  of  title,  where  sucli  items 

n /•;/;is  V.  .'<oi((7nr<':/!.  20  111,  540:  rnit    v.    Lonii.    Axsii..    50    111.    Ap|i 

.S'oJcs  V,  Kftpp/jnrr/,  00  111.  61G:  Di7/-  414;    IfJmdrs   v.    Lnnn   Co..   fi,T    111. 

man  v.  Bank.  13S  111.  2S2;  BlntrJi-  App.  77. 
fnrd  V.  lilancliara,  IGO  111.  115.  '"  Boycr  v.  Cliniiilhr.  ICO  HI.  ^■'^^^\. 

Ki  Jackson    v.    Grosser,    218    III.  ^<^  McAlpine    v.    Zitzer,    110    III. 

494;  Cody  v.  Hough,  20  111.  43.  273. 

'^T  Crawford  v.  Nimmons.  180  111.  =i  Kniglit  v.  llcufcr,  70  111.  App. 

144.  374. 

IS  Jcnes  on  Mtgs.,  Sec.  181;   Wol- 
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an'  authorized  Ity  the  mortgage  and  the  pajTiients  are 
shown  li\  the  evidence,  without  filing  a  supplemental 
liill;-"-  liut  not  where  not  authorized  by  the  mortgage.^* 

When  jireniises  have  been  mortgaged,  and  subse- 
(|iu'iilly  parcels  or  undivided  interests  in  the  same  lands 
iiave  been  conveyed  or  incumbered,  on  a  foreclosure  of 
such  mortgage,  the  decree  should  provide  that  the  prem- 
ises lie  sold  in  the  inverse  order  of  such  conveyances  or 
incumbrances.-^ 

Where  the  mortgagor's  equity  of  redemption  has 
])assed  from  him  by  sale  under  execution,  so  that  he  has 
no  interest  in  the  mortgaged  premises,  the  mortgagee's 
riglit  of  foreclosure  will  be  limited  to  the  amount  that 
may  e(|uitab]y  l)e  enforced  as  against  the  bolder  of  the 
ccjuity  of  redemption,  notwithstanding  the  mortgagor 
may  l)e  liable  for  a  greater  sum.^'^ 

The  common  practice  in  courts  of  chancery,  upon  a 
foreclosure,  is  to  decree  a  surrender  of  the  possession 
and  title  papers  by  the  mortgagor  and  those  claiming 
under  him.-'' 

A  mortgagee  whose  claims  are  made  prior  liens,  to  lie 
first  satisfied  by  the  sale  of  the  property,  is  not  entitled 
to  question  the  disposition  of  the  lialanee  of  the  jiroeeeds 
of  tile  sale.^" 

Solicitor's  fees. — Upon  the  foreclosure  of  a  mortgage 
or  trust  deed  the  decree  may  include  a  solicitor's  fee,  if 
the  mortgage,  trust  deed  or  note  so  provides,  but  not 

--Broun  v.  Miner.  128  lU.  14S;  JIauhc  v.    Snydaker.   86    111.   197; 

Imp.  Co.  V.  Whitehead.  \2Sl\\.  219;  St.  Joseph  M.   Co.  v.  Daggett,   84 

Ahbott    V.    Stone.     172     III.     634;  III.   .556;    Boone  v.   Clark.   129   111. 

I.oughridge    v.    Ins.    Co..    180    111.  466;    Dates   v.   Winstanley,   .53   111. 

267:    Baker   v.    Jacobsen,    183    111.  App.  396;  Palmer  v.  Snell.  Ill  III. 

171;    Baker    v.    Aalberg,    183    111.  161;  Association  v.  Nelson.  172  111. 

2.=;8:    Kelly    v.    Galbraith.    186    III.  386. 

.593;   Brvckuay  v.  MeClun.  243  111.  -■■  Gorham    v.    Farson.    119     111. 

196.  425;   Boone  v.  Clark,  129  111.  466. 

SI  Culver  v.  Brinkerhoff.  180  111.  20  Lawrence  v.  Lane,  4   Oilman, 

548.  354. 

^*Lock  V.  Fulford.   .52   111.   160;  ^r  Halbert  v.  Turner,  233  111.531. 
Jtiles    V.    Harmon.    80     lU.     396; 
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otherwise,-*  unless  it  appears  that  the  amount  is  unrea- 
sonable, or  was  inserted  as  a  cover  for  usury;-"  and  inter- 
est will  be  allowed  upon  the  same/'" 

A  clause  in  a  mortgage  providing  for  tlie  payment  to 
the  mortgagee  of  solicitor's  fees,  etc.,  incurred  in  fore- 
closure, is  not  in  the  nature  of  a  penalty,  but  is  intended 
to  indemnify  the  mortgagee  for  disbursements  reasonably 
and  necessarily  made  to  protect  his  interest  or  enforce 
performance.^^ 

A  mortgagor  may,  by  a  provision  of  the  mortgage, 
bind  himself  not  only  to  indemnify  the  mortgagee  for  so- 
licitor's fees  in  case  of  forecfosure,  but  also  for  any  such 
fees  or  expenses  which  may  be  paid  out  or  incurred  by 
the  mortgagee  or  owner  of  the  indebtedness  in  any  col- 
lateral litigation  to  wliich  he  may  be  a  party  by  reason 
of  his  relation  to  the  debt  or  the  mortgage  securing  the 
same.*^ 

A  trustee  in  a  trust  deed,  who  is  also  an  attorney  at 
law,  is  not  entitled  to  an  allowance  for  professional  ser- 
vices rendered  in  foreclosing  the  deed  in  his  own  behalf, 
and  for  his  co-complainant,  the  holder  of  the  note,  al- 
tliongh  the  deed  provides  for  the  allowance  of  a  reason- 
able solicitor's  fee;''''  and  the  same  rule  ai)i)lies  to  a  mort- 
gagee in  the  foreclosure  of  the  mortgage;  nor  will  sucli 
allowance  be  made  to  a  firm  of  which  tlie  trustee  or 
mortgagee  is  a  member,  nor  to  a  partner  of  tlie  trustee 
01-  mortgagee,  if  the  amount  allowed  is  to  be  sliared  by 
the  firm.^^ 

^8  2  Jones  on  Mtgs.,  1606;  Dunn  171;    Baker    v.    Aalheri).    183    111. 

V.  Rodgers,  43  111.  260;   Telford  v.  258;  O'eignon  v.  Trust  Co..  186  111. 

Oarrels,  132  111.   550;    Imp.  Co.  v.  135;   Uedelhofen  v.  Mason.  201  1)1. 

Whitehead,  128  111.  279;   Casler  v.  46,5. 

Byers,    129     111.     657;     Heffron    v.  ■<"  Healy  v.  Jus.  Co..  213   111.  99. 

Gage.    149    111.    1S2:     Ooodnin    v.  ^^  Iluher  v.  Brown.   243  111.   274. 

Bishop.   145    111.   421;    Muhahey  v.  •^muher  v.  Brown.  243  111.  274: 

Ktrauss,    151     111.     70;     Abbott    v.  Ilenke    v.    Gunzenhauser,    19.^    111. 

Stone,     172     111.     634;     Culver     v.  130. 

Brinkerhoff.    ISO    111.    548:    Baker  -'^  Gray    v.    Robertson.    174    111. 

V.  Jacobson,  183  III.  171:    Oantzer  242;   Oantzer  v.  Schmeltz,  206  111. 

V.  Sehmeltz,  206  111.  560;  Pitzele  v.  560;   Stein  v.  Kaun,  244  111.  32. 

rohn.  217  111.  30.  ■■^■' Stein    v.    Kaun,    244    111.    32; 

■i"  Baker    v.    Jaeobson,    183     111.  7'H0?iy  v.  McCofffr,  121  111.  App.  93. 
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A  si>lirit(>r's  fee  iiiiiy  he  allowed  in  pursuance  of  a  pro- 
vision of  a  first  mortgaf^'c,  wliere  the  second  mortgagee 
seeks  foreclosure  williout  making  tlie  first  mortgagee  a 
party,  or  seeking  to  affect  his  rights,  and  the  first  mort- 
gagee has  been  permitted  to  answer  the  bill  and  tile  a 
cross-bill  to  foreclose  his  mortgage. ''^ 

In  fixing  the  amount  of  a  reasonable  solicitor's  fee,  the 
inquii-y  should  be  what  is  the  usual  and  customary  fee  in 
such  cases  where  the  fee  is  the  subject  of  contract  between 
the  parties.^" 

A  provision  in  a  mortgage  that,  in  case  of  a  foreclos- 
ure, or  a  i)ill  filed  for  that  purpose,  a  solicitor's  fee  shall 
be  included  in  the  decree,  will  iiot  embrace  the  case  of 
filing  an  answer  or  cross-bill  by  the  mortgagee  to  a  bill  to 
foreclose  a  prior  mortgage.^'' 

In  foreclosure  proceedings  it  is  error  to  allow  a  solici- 
tor's fee  in  excess  of  the  amount  claimed  in  the  plead- 
ings.** 

After  suit  is  begun  to  foreclose  a  trust  deed  or  mort- 
gage wliich  ]>rovides  for  a  reasonable  solicitor's  fee,  a 
tender,  in  order  to  be  effective,  should  include  the  amount 
of  the  solicitor's  fee  earned  up  to  the  time  of  the  tender, 
and  must  be  kept  good.''" 

Taxes,  etc. — Where  the  mortgage  provides  that  upon 
foreclosure  and  sale  of  the  mortgaged  premises,  all  mon- 
eys advanced  for  taxes,  assessments  and  other  liens 
should  be  rei)aid  and  the  bill  alleges  the  failure  of  the 
mortgagor  to  pay  the  taxes,  the  complainant  may  be  al- 
lowed by  decree  the  amount  paid  for  taxes,  pendente  lite, 
under  the  ])rayer  for  general  relief,  without  filing  a  sup- 
plemental bill.^" 

In  foreclosure,  proof  of  a  certificate  of  the  county  clerk 
showin  ,   the  deposit  by  the  complainant  of  the  monej' 

''•  Shaffner  v.  Appleman.  170  111.  3s  Uhr>ch    v.    Livergood.    95    III. 

281;    Town  v.   Alexander,   183   IH.  App.    640. 

254;  Bchaeppi  v.  Olwle,  95  lU.  App.  ^«  Healy  v.  7ns.  Co.,  215  III.  97; 

500.  Fuller  v.  Brown.  167  lU.  293. 

^Metheny  v.  Bohn.  164  111.  495.  *o  Brown  v.  Miner,  128  111.  148; 

"Soles  V.  Sheppard.  99  111.  616;  Brockway  v.  McClun,  24,'5  111.  196. 
OiVespie  v.  Qreen,  95  111.  App.  543. 
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necessary  for  the  redemption  of  the  premises  from  a  siilv 
thereof  for  the  taxes  of  a  specified  year,  is  prima  facie 
pvidenc'e  of  the  failure  to  pay  the  taxes  for  that  year  upon 
the  premises.'*^ 

A  sale  of  land  under  a  decree  of  foreclosure  is  a  sale 
of  every  interest  in  the  land  belonging-  to  any  i)arty  to  tlio 
suit  and  discharges  the  land  from  every  lien  of  such 
party,  and  all  interests  are  merged  in  the  certificate  of 
purchase.  ■*- 

Mortgage  may  be  reformed  in  foreclosure  proceeding. 

— AVlicn  a  court  of  equity  has  acquirctl  jurisdiction  in  a 
foreclosure  proceeding,  it  will  afford  all  incidental  relief 
geiTuane  to  the  principal  object  of  the  bill,  and,  the  })ill 
being  properly  framed  for  that  purpose  may  not  only 
enter  a  decree  of  foreclosure,  but  also  for  the  correction 
of  a  mistake  as  to  the  description  of  the  mortgaged  prem- 
ises.*^ 

Improvements  on  mortgaged  property. — A  mortgagee 
in  possession  can  not,  by  improving  the  propei'ty,  charge 
the  mortgagor  or  his  estate  with  the  amount  of  his  ex- 
})enditures,  but  allowances  may  be  made  or  denied  in  such 
case  according  to  the  circumstances;  and  if  the  property 
is  to  be  sold,  it  is  not  inequitable  to  allow  the  mortgagee 
for  his  improvements  as  much  as  the  lot  has  been  en- 
hanced in  market  value  thereby.'*'* 

No.  233.    Decree  of  foreclosure  and  sale  pro  confesso. 
(Caption  and  title  of  cause  as  in  No.  ZOS,  ante.) 

And  now  on  this  day  comes  the  complainant  by  his  solicitor, 

and  it  appearing  to  the  court  here,  from  the  writ  issued  herein  to  the 
sheriff  of  the  county  of  ,  and  the  return  thereon,  that  the  defend- 
ants C.  D.  and  K  F.  had  been  duly  served  with  process  herein,  at 
least  ten  days  prior  to  the  first  day  of  the  present  term  of  this  court: 
and  the  defendants  having  been  severally  three  times  called  in  open 
court  to  plead,  answer  or  demur  to  the  complainant's  bill  came  not, 

•'1  lirockway  v.  McCUin.  243   111.  Milmine  v.  Burnham.  76  111.  3(i2; 

l'.H\.  Bent  V.  Coleman,  89  111.  364;  Bab- 

'-  Heinrolh  v.  Frost.  250  111.  102;  cock  v.  lAsk.  57  111.  327. 

I.Uihtrnp  V.  Bradlry.  186   111.   510;  **  Ilalhcrt  v.  Turner,  23^  m.  5S\; 

Ofile  V.  Kocrncr,  140  111.  17(1.  Smith  v.  Sinclair,  5  Glim.  IDS. 

*^  Bank  V.  liayton,  116  111.  257; 
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but  herein  made  default ;  it  is  therefore  ordered,  adjudgr<l  and  decreed, 
that  the  same  be  talien  for  confessed  against  the  said  defendants. 
And  the  court  having  ordered  this  cause  to  be  referred  to  the  master 
in  chancery  of  this  court,  to  take  proofs  of  the  matters  stated  in  tlie 
liili.  and  to  compute  the  amount  due  the  complainant  upon  the  note 
and  mortgage  mentioned  in  said  bill;  and  the  said  master  having  made 
report  thereof  to  the  court,  which  said  report  is  hereby  approved  and 
confirmed  by  the  court;  and  thereupon  this  cause  coming  on  for  a  final 
hearing  upon  the  bill  and  the  said  report  of  the  master;  and  the  court 
being  fully  advised  in  the  premises,  doth  find: 

That  the  allegations  in  said  bill  contained  arc  true,  as  therein 
stated;  that  the  court  has  jurisdiction  of  the  subject-matter,  and  the 
parties  in  this  cause;  and  that  the  equity  of  this  cause  is  with  the 
complainant;  and  that  there  is  now  due  from  the  defendant  C.  D.  to 
the  complainant,  for  principal  and  interest  on  said  note  and  mortgage, 
the  sum  of  dollars.    (♦) 

1.  It  is  therefore  ordered,  adjudged  and  decreed  by  the  court,  that  the 

defendants  pay  to  the  complainant,  within  days  from  this  date, 

the  said  sum  of dollars,  with  lawful  interest  to  be  computed  there- 
on, from  this  date  until  paid,  and  also  the  costs  of  this  suit,  to  be 
taxed  by  the  clerk  of  this  court. 

2.  And  it  is  further  ordered,  adjudged  and  decreed,  that  in  default  of 
said  payment  being  made  as  aforesaid,  by  the  defendants,  then,  and 
in  that  case,  the  said  mortgaged  premises  mentioned  in  the  bill  of 
complaint  in  this  cause,  to  wit:  (Here  describe  the  mortgaged  prcm- 
i-fcs'.)  or  so  much  thereof  as  may  be  sufficient  to  realize  the  amount  so 
due  the  complainant,  principal  and  interest,  and  also  the  cost  of  this 
suit,  including  the  fees,  disbursements  and  commissions  on  the  sale 
herein  mentioned,  and  which  may  be  sold  separately  without  material 
injury  to  the  parties  interested,  be  sold  at  public  vendue,  for  cash  in 
hand,  to  the  highest  and  best  bidder,  at  the  front  door  of  the  court 

house  in  said  county  of ;  that  the  master  in  chancery  of  this  court 

execute  this  decree;   that  he  give  public  notice  of  the  time  and  place 

of  said  sale,  by  previously  publishing  the  same  for  the  space  of  

days  in  a  newspaper  published  in  said  county;  and  that  the  com- 
plainant, or  any  of  the  parties  in  this  cause,  may  become  the  pur- 
chaser or  purchasers;  that  the  said  master,  on  such  sale  being  made, 
execute  a  certificate  of  purchase  to  each  purchaser  or  purchasers  there- 
of, or  any  portion  thereof;  which  certificate  shall  specify  the  lands  or 
tenements  purchased  by  such  purchaser  or  purchasers,  and  the  sum 
paid  therefor;  or  if  purchased  by  the  complainant  in  said  hill,  the 
amount  of  his  bid,  and  the  time  when  the  purchaser  will  he  entitled  to 
a  deed  for  such  lands  or  tenements,  unless  the  same  shall  he  redeemed 
according  to  law;  that  the  said  master  shall  also  file,  in  the  office  of 
ofBcers  of  this  court  their  costs  in  this  suit;  and  that  out  of  the  re- 
the  recorder  of  said  county,  a  duplicate  of  such  certificate  or  certifi- 
cates signed  by  him. 

2.  And  the  said  master,  out  of  the  proceeds  of  such  sale,  sliall  retain 
bis  fees,  disbursements  and  commissions  on  said  sale;  that  he  pay  the 
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mainder  of  said  proceeds  he  pay  to  the  complainant  the  said  sum  o( 

dollars,   together   with   legal   interest   thereon,   from   the   date   of 

this  decree,  to  the  day  of  sale;  or  if  such  remainder  shall  be  insuffi- 
cient to  pay  the  whole  of  said  amount  and  interest,  as  aforesaid,  then 
that  he  apply  said  remainder  to  the  extent  to  which  It  may  reach  in 
satisfaction  of  said  amount  and  interest;  and  that  the  said  master 
take  receipts  from  the  respective  parties  to  whom  he  may  have  made 
payments  as  aforesaid,  and  file  the  same,  together  with  his  report 
of  sale,  in  this  court.  And  that,  in  case  the  said  premises  shall  sell 
for  more  than  sufficient  to  pay  the  principal.  Interest  and  costs  in  this 
suit,  then  that  the  said  master,  after  making  payments  as  aforesaid, 
bring  such  surplus  moneys  into  court  without  delay,  to  abide  the 
further  order  thereof. 

4.  And  it  is  further  ordered,  adjudged  and  decreed  that  the  defend- 
ants, and  all  persons  claiming  by,  through  or  under  them,  since  the  com- 
mencement of  this  suit,  be  forever  barred  and  foreclosed  from  all 
equity  of  redemption,  and  claim  of,  in  and  to  said  mortgaged  premises. 
or  any  part  thereof,  if  the  same  are  not  redeemed,  according  to  law, 
by  the  defendants,  their  heirs,  executors,  administrators  or  grantees, 
within  twelve  months  next  after  the  day  of  such  sale,  and  by  all  judg- 
ment creditors,  and  their  representatives  and  assigns,  within  fifteett 
months  next  after  the  day  of  said  sale;  and  that  at  the  expiration  of 
said  fifteen  months  next  after  the  day  of  said  sale,  if  said  mortgaged 
premises,  or  any  portion  thereof,  are  not  redeemed  as  aforesaid,  then 
in  that  case,  upon  the  production  to  the  then  acting  master  in  chan- 
cery and  filing  in  his  office  of  the  certificate  of  purchase  executed  by 
the  master  in  chancery,  as  aforesaid,  to  the  purchaser  or  purchasers 
of  said  mortgaged  premises,  or  any  portion  thereof,  by  such  purchaser 
or  purchasers,  his  or  their  representatives  assigns,  said  master 
shall  make,  execute  and  deliver  to  such  purchaser  or  purchasers,  or  his 
or  their  representatives  or  assigns,  good  and  sufficient  conveyance  or 
conveyances,  in  fee  simple  of  said  premises,  or  such  portion  thereof  as 
shall  have  been  sold  to  such  purchaser  or  purchasers  respectively. 

5.  And  it  is  further  ordered,  adjudged  and  decreed,  that  upon  the 
execution  and  delivery  of  the  conveyance  or  conveyances  as  aforesaid, 
the  said  purchaser  or  purchasers,  his  or  their  representatives  or  as- 
signs, be  let  into  possession  of  the  portion  of  said  mortgaged  premises 
so  conveyed  to  him  or  them;  and  that  any  of  the  parties  in  this 
cause,  who  may  be  in  possession  of  said  premises,  or  any  jiart  thereof, 
and  any  ))erson  who,  since  the  comnicncement  of  this  .suit,  has  come 
into  possession,  under  them  or  either  of  them,  on  the  production  of  the 
master's  deed  of  conveyance,  and  a  certified  copy  of  the  order  of  this 
court,  confirming  the  report  of  said  sale,  shall  surrender  possession 
thereof  to  such  purchaser  or  purchasers,  their  representatives  or  as- 
signs. 

(i.  And  it  is  further  ordered,  adjudged  and  decreed,  that  If  tho 
moneys  arising  from  said  sale  shall  be  insufficient  to  pay  the  amount  so 
due  the  complainant,  with  interest  as  aforesaid,  after  deducting  the  costs 
and  expenses  of  sale,  as  aforesaid,  that  said  master  specify  the  amount 
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of  such  deficiency  in  his  report  of  said  sale,  and  that  on  the  coming 
in  and  confirmation  of  said  report,  the  defendant  C.  D.,  who  is  per- 
sonally liable  for  the  payment  of  the  debt  secured  by  said  mortgage, 
pay  to  the  complainant  the  amount  of  such  dcliciency,  with  interest 
thereon,  from  the  date  of  such  last  mentioned  report,  and  that  the 
complainant  have  execution  therefor. 

7.  It  is  further  ordered,  that  the  master  in  chancery,  if  practicable, 
report  his  proceedings  in  the  i)remises  to  the  court,  at  the  first  term 
of  this  court,  to  which  time  this  cause  is  hereby  continued. 

A"o.  :i3.'i.     Decree  of  foreclosttre  and  sale  upon  a  hearing. 
[Caption  and  title  of  cause  as  in  No.  203,  ante.) 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint 
herein,  the  answers  of  the  defendants  thereto,  the  replication  of  the 
complainant  to  such  answers,  and  the  proofs  taken  in  said  cause,  and 
having  been  argued  by  counsel  for  the  respective  parties;  and  the 
court  being  fully  advised  in  the  premises,  doth  find:  that  the  allega- 
tions in  the  said  bill  contained  are  true  as  therein  stated;  and  that 
the  equities  of  this  cause  are  with  (he  complainant;  and  that  there 
is  now  due  from  the  defendant  C.  D.  to  the  complainant,  for  principal 
and  interest  on  said  note  and  mortgage,  the  sum  of dollars.  (Pro- 
ceed with  the  ordering  part  as  in  No.  233,  ante,  from,  the  asterisk.*) 

No.  S35.    Decree  of  strict  foreclosure. 

{Proceed  as  in  No.  233.  afeocc  to  the  asterisk*,  and  then  as  follows:) 

And  the  court  further  finds  that  the  defendant,  C.  D.,  is  now  wholly 
Insolvent  and  unable  to  redeem  the  said  mortgaged  premises;  and  that 
the  said  mortgaged  premises  is  meagre  and  scant  security  for  the 
amount  so  found  to  be  due  as  aforesaid;  and  that  the  value  of  said 
premises  is  wholly  insufficient  to  pay  the  amount  so  found  to  be  due 
and  the  costs  of  this  proceeding;  and  that  no  benefit  can  inure  to  the 
defendants,  or  either  of  them,  by  a  sale  of  said  mortgaged  premises. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court,  that  the 

defendant  pay  to  the  complainant  within  months  from  this  date 

the  said   sum    of   dollars,   with   lawful   interest   to   be   computed 

thereon  from  this  day  until  paid,  and  also  the  costs  of  this  suit,  to  be 
taxed  by  the  clerk  of  this  court. 

And   it   is   further  ordered   that   upon   the   defendant   paying  to   the 

complainant  the  sum  of dollars  as  aforesaid,  within  the  time  above 

mentioned,  that  the  complainant  do  re-convey  the  said  mortgaged  prem- 
ises to  the  defendant,  C.  D.,  by  a  suitable  or  proper  instrument  of 
conveyance,  to  be  approved  by  the  master  in  chancery  of  this  court, 
111  case  the  said  parties  can  not  agree  upon  the  form  thereof-  and 
further  that  the  complainant  cancel  and  discharge  such  mortgage  of 
record.  But  in  case  of  default  by  the  defendant  in  the  payment  tr 
the  complainant  of  such  principal,  interest  and  costs  as  aforesaid,  by 
the  time  limited  for  that  purpose,  then  it  is  ordered,  adjudged  and 
decreed,  that  the  defendant  be  forever  barred  and  foreclosed  from  all 
equity  of  redemption,  and  claim  of.  in  and  to  said  mortgaged  premises, 
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to  wit:  (Here  describe  the  mortgaged  prernises)  and  to  any  part 
thereof;  that  all  the  right,  title  and  interest,  both  legal  and  equitable, 
of  said  defendant,  in  and  to  said  premises  and  every  part  thereof, 
shall  be  and  become  vested  absolutely  and  forever,  unconditionally, 
in  the  said  complainant;  that  the  complainant  or  his  legal  representa- 
tives or  assigns,  be  let  into  the  possession  thereof;  and  that  the 
parties  in  this  cause  who  may  be  in  possession  of  said  premises,  or 
any  part  thereof,  and  any  person  who,  since  the  commencement  of  thia 
suit,  has  come  into  possession  under  them,  or  either  of  them,  on  the 
production  of  a  certified  copy  of  this  order,  surrender  the  possession 
thereof  to  the  complainant,  his  representatives  or  assigns. 

Where  the  decree  fiuds  the  sum  due  and  orders  that  the 
defendant  pay  the  same  within  a  lixed  time,  and  that  in 
default  thereof  the  defendant  he  barred  of  all  right  and 
(■(luity  of  redemption,  and  that  the  title  should  become 
vested  in  the  comi^lainant,  the  decree  is  final,  and  vests 
the  title  of  the  mortgagor  in  the  complainant  without  any 
further  order  of  court,  when  the  time  of  payment  has 
elapsed." 

\\'hile  it  is  the  usual  and  better  practice  to  fix  the  time 
for  i)ayment  of  the  amount  found  due  by  the  decree,  it  is 
not  essential  that  it  be  done.'*'' 

A  decree  of  strict  foreclosure,  which  neither  finds  the 
amount  due  nor  gives  time  for  redemption,  but  is  final 
and  conclusive  in  the  first  instance,  can  not  be  sustained 
in  tlie  absence  of  some  special  law  to  authorize  it.'"^ 

Receiver. — Notwithstanding  the  mortgagor  is  entitled 
to  tlie  possession  of  property  upon  which  a  mortgage  has 
l)een  foreclosed,  duiing  the  statutory  period  of  redemp- 
tion,'*' the  court  may  appoint  a  receiver  to  collect  the 
rents  and  profits  during  the  redemption  period  and  apply 
tlicni  on  the  indebtedness,  though  the  mortgage  creates 
no  express  lien  tliereon,  where  it  appears  that  the  property 
is  insiiriicieiit  security,  and  that  the  party  personally 
liahlc  is  insolvent.''*' 

But  the  only  right  of  the  luirchaser  at  tlie  sale,  or  his 

■ii/5;/i,s  V.  Ltck.  127  III.  fiO.  *^  Bank  v.  Steel  Co.,  174  111,140; 

ir.  Gardner  v.  Cohn,  191  111.  S53.  Roach  v.  Olos,  IRl  111.  440;   Ifaan 

i«  Clark  V.   Ucybnrn.  S  Wallace,  v.    Building    Society.   89    111.   49S; 

Ills.  Schaci)pi   V.   Bartholomac,  217  III. 

17  Bennett  v.  Mutson.  41  111.  ?,:',2;  105. 
Davis  V.   Dah'.  I.'-.O  111.  239. 
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assigns,  in  case  there  is  no  rodeiiiittiun,  is  to  roeoive  a 
deed  after  the  expiration  of  the  redemption  period.'"* 

Appointment  of  a  receiver  by  a  decree  subsetinent  to 
the  foreclosure  decree  is  proper  without  regai'd  to  the 
solvency  of  the  mortgagor,  where  the  mortgage  pledged 
the  rents,  issues  and  j)ro(its,  and  there  was  a  deficiency 
at  the  sale  and  a  decree  entered  thei'efor."'" 

If  the  premises  do  not  sell  for  enough  to  satisfy  the 
foreclosure  decree  and  there  is  a  decree  for  tlie  deficiency, 
it  is  correct  practice  to  apply  to  the  satisfaction  of  the 
deficiency  decree,  through  a  receiver,  rents  which  may 
be  derived  from  the  premises  during  the  redemption 
period."'^ 

If  the  grantors  in  a  trust  deed  expressly  waive  their 
right  to  retain  possession  after  default  in  payment  or 
Itreach  of  covenant,  and  it  is  provided  that  the  court  may 
appoint  a  receiver  during  the  pendency  of  a  suit  to  oljtain 
a  decree  of  sale,  the  effect  is  to  pledge  the  rents  as  fully 
as  the  property  itself,  and  a  court  of  equity  may  appoint 
a  receiver  without  regard  to  the  solvency  of  the  grant- 
ors.'* 

A  court  of  equity  does  not  err  in  appointing  a  receiver 
in  foreclosure  where  the  rents  and  profits  are  pledged  by 
the  mortgage  and  the  appointment  of  a  receiver  is  pro- 
vided for,  and  where  the  mortgagor  has  suffered  interest 
to  accrue  to  a  large  amount  and  failed  to  keep  the  build- 
ing insured,  and  it  is  uncertain  whether  the  property  will 
bring  enough  at  the  foreclosure  sale  to  satisfy  the  mort- 
gage debt.-"'^ 

A  court  of  equity  is  not  bound  to  appoint  a  receiver  in 
foreclosure  merely  because  such  appointment  is  stipu- 
lated for  in  the  mortgage,  where  it  is  not  necessary  to 
enforce  the  lien  on  the  rents  and  profits;  but  such  pro- 
vision is  entitled  to  weight  in  determining  whetlier  the 

*«f<f}inrppl  V.  liartholomac.  217  462;  Bank  v.  Steel  Co.,  Hi  }n.  lit): 

111.  105.  Haas  v.   Buildina  Sodety,   89    III. 

'■oBan   V.    Marske.    202    III.    31:  498. 

Bank   v.    Bteel   Co..    174    III.    140,  '2  gojirfry  v.  Bant.  199  III.  7fl. 

Bagley  v.  Bank.  199  111.  7G.  ■'■-■  Bnr/lri/  v.  Bniik,  199  III.  76. 

'■i  Prussing  v.  Lancaster,  2:',\  III. 
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power  of  the  court  to  make  the  appointment  shall  be  exer- 
cised or  not.'^"* 

The  owner  of  the  equity  of  redemption  is  entitled  to 
the  rents  and  profits  during  the  redemption  period,  les.s 
such  expenditui'es  as  are  necessary  in  preserving  the 
jirojierty,  where  the  deficiency  decree,  under  which  the 
receiver  is  in  possession,  is  not  against  such  owner  of  the 
equity  but  against  other  parties.""'' 

The  pui-chaser  at  a  foreclosure  sale  is  not  entitled  to  tlic 
I'ents  and  profits  during  the  redemption  period  and  while 
the  premises  are  in  possession  of  a  receiver,  even  though 
the  mortgage  so  provides,  since  the  rights  of  the  pur- 
chaser are  derived  from  the  decree,  and  not  from  the 
mortgage.^® 

As  against  the  purchaser  at  foreclosure,  the  holder  of 
the  equity  of  redemption  is  entitled  to  rents  and  profits 
collected  during  the  period  for  redemption  which  remain 
in  the  receiver's  hands  after  paying  the  deficiency  decree 
and  other  items  allowed  by  the  court.^' 

A  receiver  in  foreclosure  should  not  be  permitted, 
under  the  pretense  of  keeping  the  property  in  repair,  to 
expend  large  sums  for  the  benefit  of  the  party  holding  the 
certificate  of  purchase.'^* 

The  report  of  a  receiver  in  foreclosure  should  be  closely 
scrutinized  by  the  court,  even  in  the  absence  of  ol)jections 
by  an  interested  party,  and  where  large  expenditures  on 
the  property  appear,  the  correctness  thereof  sliould  be 
shown  by  something  more  than  the  mere  statements  of 
the  receiver. ^^ 

AVliere  the  mortgage  creates  a  lien  ujion  tlie  rent.': 
and  profits  and  it  can  not  be  ascertained  until  after  the 
sale  whetlier  there  will  be  a  deficiency,  a  receiver  may  be 
appointed  after  the  decree  and  before  the  sale."" 

See  also  "Creditors  Bill — Receiver,   page    8.'52,   post. 

"  Bagley  v.  Bank,  199  111.  7fi.  "  Stevens    v.  HadficW,    178    111. 

'■a  Standish  v.  Mnsgrovc.  22:',  111.  532;    S.   C,   Iflfi  111.   253. 

500;    Stevens  v.  HadfleUl,  ITS   111.  '-^  Standish  v.  Miisonwc,  223  III. 

532;  Davis  v.  nale.  150  111.  23!).  500. 

■■«  Stnndish  v.  Musgrovc,  223  111.  ■'"  Stand isli   v.  Musf/iove,  223  111. 

.500.  500. 

0"  Hank  V.  Strr!  Co..  174  III.  140 
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No.  23G.     Master's  report  of  saJe  in  foreclosure. 
(Venue  and  title  of  cause  as  in  2i'o.  120,  ante.) 
To  the  Honorable  Judges  of  said  Court, 

In  Chancery  sitting: 

In  pursuance  of  a  decree  of  sale,  etc.,  entered  in  the  above  entitled 

cause  on,  etc.,  I,  ,  Master  in  Chancery  of  said  court,  respectfully 

report  that  neither  of  said  defendants  havinp;  paid  the  amount  due  to 
complainant,  ;is  required  by  said  decree,  within  the  time  therein  lim- 
ited, I  duly  advertised  the  premises  in  said  decree  and  hereinafter 
described   to   be  sold   at   puljlie   vendue,   to   the   highest  bidder,  at  the 

hour  of  —  o'clock  in   the noon,   on   the  day   of  ,  19 — , 

at  the  front  door  of  the  court  house,  in  the of ,  in  the  county 

aforesaid,  by  causing  a  notice,  containing  the  title  of  said  cause,  the 
names  of  the  parties  thereto,  the  name  of  the  court  in  which  it  was 
pending,  and  a  description  of  the  premises  to  be  sold,  and  a  statement 
of  the  time,  place  and  terms  of  said  sale,  to  be  published  and  posted  in 
the  manner  required  by  said  decree  and  the  statute  in  such  case  made 
and  provided; 

That  at  the  time  and  place  so  designated  for  said  sale,  I  offered  and 
exposed  said  premises  for  sale  at  public  vendue  to  the  highest  bidder, 
first  offering  the  same  in  separate  lots  or  parcels,  then  in  combination" 
of  two  or  more  pieces  or  parcels  less  than  the  whole,  and  afterwards 
rn  masse,  to  determine  the  highest  and  best  bidder  therefor.  Where- 
upon - — —  offered  and  bid  for  the  whole  of  said  premises  the  sum  of 
— —  dollars,  and  that  being  the  highest  bid  made  therefor,  I  accord- 
ingly struck  off  and  sold  to  said  bidder,  for  said  sum  of  money,  the  said 
premises,  described  as  follows,  to  wit:  (Here  describe  premises.) 
That  said  sale  was  made  upon  the  following  terms,  to  wit:  (Here  set 
out  the  terms  of  sale.)     That  of  the  proceeds  of  said  sale  I   paid  to 

the  clerk  of  this  court  the  sum  of  dollars,  being  the  amount  of 

costs  taxed  in  this  cause  (exclusive  of  the  costs  of  the  master),  and 
have  taken   his   receipt  therefor; 

That  I   retained  the  sum  of  dollars,   being  the  amount  of  my 

fees,   commissions  and   disbursements   herein; 

And  that  I  paid  to  ,  complainant  in  said  cause,  the  sum  of  

dollars,  being  the  debt  and  interest  due  to  said  complainant  accord- 
ing to  the  terms  of  said  decree,  and  have  taken  his  receipt  therefor; 

That  I  have  executed  and  delivered  to  the  purchaser  at  said  sale  a 
certificate  of  sale  as  directed  by  said  decree,  and  by  law  to  be  exe- 
cuted; and  have  filed  in  the  office  of  the  recorder  of  deeds  of  said 
county,  a  duplicate  thereof  as  required  by  law. 

(//  a  defiiiinry  exists,  add  the  folloiriny.) 

I  would  further  report  tliat  the  proceeds  of  said  sale  were  insufficient 
to  pay  the  costs  and  expenses  of  sale  and  the  full  amount  due  to  the 
complainant  under  said  decree  with  interest  thereon,  and  that  there 
is  still  due  to  the  complainant  from  the  defendant,  after  deducting  the 
said  amount  paid  to  him  by  me  as  aforesaid,  the  sum  of dollars. 


Uated,  etc.  Master  in  Chancery. 
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Deficiency  decree. — The  statute  of  Illinois  provides 
that 

"In  all  decrees  hereafter  to  be  made  in  suits  in  equity  directing  tore 
closure  of  mortgages,  a  decree  may  be  rendered  for  any  balance  ol 
money  that  may  be  found  due  to  the  complainant  over  and  above  the 
proceeds  of  the  sale  or  sales,  and  execution  may  issue  for  the  collection 
of  such  balance,  the  same  as  when  the  decree  is  solely  for  the  iiay- 
ment  of  money.  And  such  decree  may  be  rendered  conditionally,  at 
the  time  of  decreeing  the  foreclosure,  or  it  may  be  renderd  after  the 
sale  and  the  ascertainment  of  the  balance  due:  Provided,  that  such 
execution  shall  issue  only  in  cases  where  personal  service  shall  have 
been  had  upon  the  defendant  or  defendants  personally  liable  for  the 
mortgage  debt,  unless  their  appear..nce  shall  be  entered  in  such 
suits."  61 

Under  this  section  a  personal  decree  may  be  rendered, 
eonditional  at  the  time  of  decreeing  foreclosure,  or  abso- 
lute after  sale,  and  the  ascertainment  of  the  balance.®* 

It  is  only  by  virtue  of  the  statute  that  a  money  decree 
in  a  foreclosure  proceeding  can  be  rendered."^ 

The  conditional  deficiency  decree  simply  establishes  the 
complainant's  right  to  a  money  decree  after  the  amount 
of  the  deticiency  is  determined,  prior  to  which  it  is  not  a 
money  decree.®^ 

The  purchaser  of  mortgaged  premises  is  not  personally 
liable  for  the  debt  in  case  of  a  deficiency  unless  there  is 
a  contract  upon  his  part,  express  or  implied,  amounting 
fo  an  agreement  to  pay  the  mortgage  debt  or  some  part 
thereof."*' 

Tf  the  aiiKmiit  of  an  incumbrance  is  included  in  and 

«i  Rev.   Stat.    (1913)    1G6G;    4  J.  Bouton   v.    Cameron,    203    111.    50; 

&  A.  An.  Stat.  431:  Hoag  v.  Starr,  liartman  v.  Pistorius,  248  111.  56S. 
69  111.  362;  see  McClurg  v.  Phillips,  oo  Comstock  v.  Hitt,  37  111.  542; 

40   Mo.   315;    Snell  v.   Stanley,  58  Hammer  v.  Johnson,  44   III.   192; 

111.  31;  Phelps  v.  Loyhed,  1  Dillon,  Fowler  v.  Fay,  62  111.  375;  liapp  v. 

512;    Lmcrence   v.   Lane,   4    Gilra.  Stoner,  104  111.  618;  Drury  v.  Hoi- 

354.  den,    121    111.    130;     Consolidated 

M^'pji/iifcr  V.  /^)(\  185  111.  542;  Coal    Co.    v.    Peers.    166    III.    3(11: 

Kunleston  V.  Morrison.  185  111.  577.  Crau-ford  v.  Xinimons,  ISO  111.  IC!; 

'^*  Cotes  V.  Bennett.   183   111.   82;  Sier/el    v.    It<irhiii,l.     WH     111.    107; 

Egnleston  V.  Morrison,  185  111.577.  Land   ^-   I'nl:.    IIM    111.    If.l;    I'nii 

«^  Cotes  V.  Bennett,  183  111.  82;  v.   Lohdcl.   21:;    III.  :!S0;    Brossrau 

F.ggleston  v.  .¥orri.son,  185  111.  577:  v.  Lowy.  209   ill.  405;   Kcholten  v. 

rieid    V.    MeMiUcn,    189    111.    til;  Barber,  217   111.  14S. 
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forms  a  part  of  tlu'  consicici-ation  which  a  i^raiitcc  iirom- 
ises  to  pay  for  the  premises,  and  ho  retains  that  part  of 
the  purcliase  price,  tlie  hnv  will  create  a  personal  liahility 
against  liini,  upon  the  ground  that  ho  has  agreed  to  pay 
such  indebtedness.®'  He  cannot  defeat  the  mortgagee's 
right  to  hold  him  resiionsible  bj*  pi'ocuring  a  release*  from 
the  mortgagor;  but  this  rule  does  not  apply  to  a  mere 
executory  contract  to  purchase,  which  is  never  consum- 
mated by  a  conveyance."* 

A  decree  entered  in  a  foreclosure  suit  in  advance  of  the 
sale,  which  merely  estal)lishes  the  right  of  the  mortgagee 
to  a  personal  decree  if  the  sale  does  not  px'oduce  enough 
to  pay  the  mortgage  debt,  is  not  a  i\nn\  decree  from  which 
an  ai)peal  will  lie,  if  notliing  else  but  the  right  to  the  de- 
ficiency decree  is  involved.®" 

In  Illinois,  as  between  the  mortgagor  and  his  grantee 
who  assumes  i)ayment  of  the  encumbrance,  the  grantee 
becomes  the  principal  debtor  and  the  mortgagor  becomes 
the  surety;  but  unless  the  mortgagee  agrees  to  such 
change  he  may  disregard  the  arrangement  and  bring  his 
action  against  the  mortgagor  only,  or  he  may  accept  the 
promise,  and,  treating  it  as  an  additional  remedy,  bring 
his  action  against  the  grantee.'" 

The  fin-t  that  a  mortgage  debt  upon  the  property  was 
assumed  by  tile  purchaser  as  part  of  the  consideration 
may  l)e  shown  by  ])arol,  although  the  deed  contains  full 
covenants  of  warranty  and  makes  no  reference  to  the 
mortgage.'^ 

An  agreement  in  a  deed  to  assume  an  encumbrance  on 
the  land  is  not  a  covenant  running  with  the  land  and  the 
rights  and  obligations  of  subsequent  grantees  holding 
under  quit-claim  deeds  making  no  reference  to  the  en- 
cnmbrance  are  not  afTected  thereby.'' 

If  a  conveyance  be  made  to  a  trustee  who  assumes  an 
'existing  mortgage  and  holds  title  for  others  who  pay  the 

•"  Ibid.  "  Scholten    v.    Barber,    217    111. 

'^Hartman  v.  Pistorius.  248  lU.      14S. 

568.  ■'  Brosse.au  v.  Lowy,  209  lU.  40ri. 

«» ffnrf7»an  v.  Pistorius,  24S  111.          '■i  Scholten    v.    Barber.    217    Til. 

568.  148. 
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consideration,  each  beneficiary  under  the  deed  is  propor- 
tionately liable  for  the  deficiency.'^ 

Where  a  grantee,  as  part  of  the  consideration  for  the 
conveyance  "assumes  all  encumbrances,"  the  word  "as- 
sumes" has  the  meaning  of  "assumes  and  agrees  to  pay," 
and  the  grantee  becomes  personally  lialile  to  pay  tlie  en- 
cumbrance, and,  as  between  liimself  and  the  grantor,  be- 
comes the  principal  debtor."* 

No.  237.  Decree  confirming  master's  report  of  sale,  and  for  deficiency. 
{Caiitiun  and  title  of  cause  as  in  No.  203,  ante.) 

This  day  comes  ,  the  master  in  chancery,  appointed  by  a  former 

decree  of  the  court  herein,  to  make  sale  and  to  carry  into  effect  said 
former  decree,  and  made  report  of  Ijis  proceedings;  and  the  court 
having  examined  the  same,  doth  find  that  the  said  master  has  in  every 
respect  proceeded  in  due  form  of  law,  and  in  accordance  with  the 
terms  of  said  decree,  and  that  said  sale  was  fairly  made;  and  the  court 
being  fully  advised  in  the  premises,  doth  order,  adjudge  and  decree 
that  the  proceedings,  sale  and  report  of  said  master  be,  and  the  same 
are  hereby  approved  and  confirmed; 

And  it  further  appearing  to  the  court  from  said  report  that  the  pro- 
ceeds of  said  sale  were  insufficient  to  pay  the  amount  due  the  complain- 
ant under  said  former  decree,  together  with  the  fees,  disbursements  and 
commissions  of  said  master  and  the  costs  of  this  proceeding,  and  that 

there  is  still  due  the  complainant  the  sum  of dollars,  and  that  the 

defendant,  ,  is  personally  liable  to  the  complainant  therefor.  It  is 

further  ordered,  adjudged  and  decreed  that  the  defendant,  ,  pay  to 

the  complainant  the  amount  of  said  deficiency,  to  wit,  the  sum  of  

dollars,  with  interest  thereon  from  the  date  of  said  master's  sale;  and 
that  the   complainant   have  execution   therefor. 

Dower  in  mortgaged  premises. — The  Dower  Act  pro- 
vides that  wiiere  the  mortgagee  of  lands  mortgaged  by  a 
liusl)and  prior  to  his  marriage  shall  cause  the  lands  to  bo 
sold,  the  mortgagor's  widow  sliall  have  dower  in  the  sur- 
plus of  the  i)roceeds,  after  satisfying  the  mortgage  debt 
and  costs.'"^ 

When  the  husband  has  mortgaged  Ills  lands  before  cov- 
erture, or  tlie  wife,  during  tlie  coverture,  has  united  with 
him  in  mortgaging  land  belonging  to  him,  and  such  land 
is  sold  under  the  mortgage,  the  widow,  if  the  sale  takes 

i^Qage  v.  Cameron,  212  111.  14G.  'o  Rev.  Stat.   (19i:!1  912;   2  J.  & 

1*  Thomas  v.  Bldfl.  Assn..  243  III.      A.  An.  Stat.  2311. 
550. 
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|)laoc  after  the  doatli  of  Uic  hnshaud,  and  tlie  wife,  if  the 
sale  takes  place  before  his  death,  is  entitled  to  have  her 
dower  assigned  or  reserved  from  tlie  surplns  only,  after 
paying  the  whole  amount  of  llie  iiuirtgageJ'* 


SECTION  X. 
WRITS  OF  ASSISTANCE. 

A  ronrt  of  equity  has  power  to  order  a  purchaser  of 
land  under  a  decree  of  foreclosure  to  l)e  put  into  ])osses- 
sion  of  the  premises  and  it  may  enforce  such  order  by  ap- 
propriate proceedings.'''' 

After  the  purchaser  has  complied  with  the  terms  of 
-all'  and  obtained  his  deed  from  the  master,  if  possession 
is  wrongfully  withheld  in  disobedience  to  tlie  order  of 
court,  a  writ  of  assistance  is  tlie  approiniate  remedy."* 

Before  it  can  issue,  however,  there  must  be  a  judicial 
investigation,  ascertaining  the  facts  justifying  such 
writ.'* 

The  writ  of  assistance  is  a  summary  proceeding,  and  its 
sole  object  is  to  put  the  purchaser  at  a  judicial  sale  under 
a  decree  in  chancery,  into  possession  of  the  premises. 
The  question  of  the  right  of  possession  only  is  involved, 
and  questions  of  title  can  not  be  tried  under  it.*" 

If  the  original  decree  contains  no  order  for  the  surren- 
der of  possession  to  the  purchaser,  no  writ  of  assistance 
or  possession  can  be  oi'dered  until  an  order  for  the  pos- 
session has  been  obtained  on  notice  to  tlie  party  in  pos- 
session, and  service  of  such  order  with  a  demand  for  pos- 
session and  refusal.  If  the  decree  contains  an  order  for 
the  surrender  of  possession  no  further  order  is  required.^! 

The  proceedings  to  obtain  an  order  for  a  writ  of  assist- 
ance is  not  the  institution  of  a  new  suit,  but  is  simply  an- 

^*  Virgin  v.  Virgin.  189  III.  144:       Ogleshy  v.  Pearce.  68  111.  220. 
',ee  Chapter  49,  post,  entitled  "Pko-  t>  Cook  v.  Moulton,  68  III.  App. 

KEDINOS    FOB    DoWER."  480. 

"Boone  on  .Mort.,  §  200;   Jack-  ^o  Kerr  v.  Brawlry.  193  111.  205. 

ton  V.  \\arrcn,  32  111.  331.  8i  Kessinger  v.  Whittaker,  82  III. 

^»  Bennett  v.  Matson,  41  111.  332;  22. 
39 
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other  step  in  the  foreclosure  suit;  and  recourse  to  an 
action  at  law  in  order  to  obtain  possession  is  not  thereby 
precluded.^- 

Tbe  court  in  the  exercise  of  its  suuuuary  power  to  ])ut 
the  purchaser  in  possession  will  not  interfere  with  or 
attempt  in  cases  of  donlit  to  settle  the  rights  of  any  party 
claiming-  possession  by  title  paramount  to  the  mortgage, 
and  possession  must  in  such  case  be  sought  in  a  proceed- 
ing at  law.*^ 

Against  whom  it  will  issue. — A  wi-it  of  assistance  will 
not  issue  against  a  person  who  was  not  a  party  to  the 
suit,  unless  he  i^urehased  pendente  lite,^*  nor  against  one 
who,  not  being  a  party  to  the  suit,  was  in  possession  when 
the  suit  was  begnn,  for  the  reason  that  liis  rights  are  not 
affected  by  the  suit  and  can  not  be  summarily  adjudicated 
on  a  motion  for  the  writ.*"' 

It  will  not  issue  against  one  in  possession  who  claims 
independent  title  and  who  did  not  enter  under  a  party  to 
the  suit,  or  under  any  one  who  had  derived  title  to  or  gone 
into,  possession  of  the  iiremises  under  a  party  pending 
the  suit,**"  but  the  purchaser  luis  a  right  to' the  writ  as 
against  parties  made  tenants  or  transferees  after  the 
foreclosure  suit  was  begun. ''^ 

Proceedings  to  obtain. — The  practice  in  Illinois,  where 
the  decree  orders  the  defendant,  u]ion  the  execution  of 
the  master's  deed,  to  suri'ender  possession,  is  to  serve  a 
co]\v  of  the  decree*  upon  the  defendant  in  ])ossession,  or  if 
others  are  in  under  him  as  purchasers,  tcmants,  or  other- 
wise, tlien  upon  them,  and  on  1h(>  possession  being  re- 
fused, the  court,  upon  affidavit  of  ilu*  facts,  will  award  a 
writ  of  possession.''^ 

i2Kessingery.Whittal<cr.?,2m.  Icy,  iflS  III.  205. 

22.  ^■'  O'llcreest  v.  Mnpill.  37  HI.  30n. 

S3  .lones     on     Moi-t.,      S      1664;  »'i  Van  Hook  \.  Throckmorton,  S 

Thovias  V.  DeBaum.  14  N.  J.  Eq.  Pa.  33;   Harding  v.  LeMoyne,  114 

37;  Flowers  v.  Brown.  21  lU.  270;  HI.   65;    Ricketts  v.  Ass'n,  67   III. 

Harding  v.  LcMoync.  114  111.  1C5;  App.  71;  Kerr  v.  Brawley,  193  III. 

Kerr  v.  Brawley.  193  III.  205.  20.-). 

81  Paine    v.    Root,    121    III.    77;  fv  2  .loiios  on  Moit.  §  1603. 

Bruce  V.  Roney.  18  111.  67;   Brush  x"  AldrU-h  v.  iiharp,  3  Scam.  261; 

V.  Foi/Zcr.  .36  111.  53;  /iR?T  V.  B)-aM!-  Ogleshy    v.    Pearce,    68    111.    220; 
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Hut  whore  tlio  dct-roi'  of  sale  fails  to  onlor  the  surrcii- 
(l(>r  of  ])o.ss('ssiou,  and  tlu'  person  in  i)ossession  refuses 
to  surrender  it,  tiie  eoui-t  will,  mi  pr'niici-  niolion,  make 
sucli  an  order,  and  upon  like  si'rviee  of  a  copy  and  de- 
mand of  possession,  will  on  motion,  without  notice,  order 
the  i)erson  to  deliver  possession,  and  (hen  on  affidavit  of 
tile  servieo  of  tlie  order,  and  a  refusal  to  ol)(>y  it,  a  writ 
of  assistance  directed  to  tiie  sherilf  to  put  tlie  purcliasor 
into  possession,  issues  of  course,  on  motion,  without 
notice. **" 

Petition  for,  and  parties  to. — A  ])etition  for  a  writ  of 
possession  wiiich  fails  to  show  tliat  tlie  defendant  against 
whom  the  proceeding  is  brought,  is  in  possession  of  the 
land,  is  fatally  defective*.  If  persons  are  in  possession  as 
tenants  of  the  defendant  in  the  original  decree,  or  other- 
wise, tiiat'fact  should  be  set  forth  in  the  petition,  and  they 
be  made  parties,  and  served  with  notice,  and  if  the  facts 
warrant  it,  an  order  should  be  made  upon  them  for  pos- 
session, and  on  a  failure  to  comply  witli  it,  the  writ 
should  issue  against  them  and  the  original  defendant."" 

By  whom  granted. — A  writ  of  assistance  should  be 
granted  In-  the  court  alone  on  tiio  hearing  of  the  facts  and 
not  liy  the  clerk.»i 

May  issue  in  vacation. — Under  the  statnte  a  judge  of 
the  Circuit  Court  has  the  power,  in  vacation,  to  order  the 
issuing  of  a  writ  of  possession  to  carry  into  effect  a  de- 
cree of  the  court."* 

Execution  of  writ. — An  ofTicer  in  the  execution  of  a  writ 
of  ))ossession  has  a  right  to  use  necessary  force  and  to 
summon  all  necessary  assistance,  and  after  notice  of  the 
writ  and  a  refusal  to  comply  by  the  ])arty  in  possession, 
he  may  break  o]K"n  the  door  and  remove  the  goods  there- 
in, doing  no  unnecessary  damage."^ 

O'Brian  v.  Fry.  S2  111.  87:   Higgins  Bobnitski  v.  Bobowski.  242  III.  ,')2. 

V.     Peterson,     64     111.     App.     2.'i6;  "^  lirnce  w  Rovry.  IH  Ul  67. 

Bobowski  V.  Boboicski.  212  111.  .'.2.  n=  Rev.  Stat.    (1913)   692;   2  J.  & 

"oOglesby  v.  Pearce.  G8  111.  220;  A.    An;    Stat.    ISOO;    Kessinger   v. 

Bobon:iki  v.  Bobowski.  242  111.  ."52.  Whittaker,  S2  III.  22. 

'X'OgJenby  v.  Pmrcr.  68  III.  220;  ■■'"  MiUci   v.  White.  80  III.  .'',80. 
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No.  23S.     Form  of  petition  for  writ  of  assistance,  after  foreclosure  and 

sale. 

In  the Court.  ■ •  Term,  10—. 

E.  P.  ■^ 

vs.  y     In  Chancery  for  Foreclosure. 

W.  R.  et  al.    J 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

Your  petitioner,  E.  P.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  on,  etc.,  a  decree  was  entered  in  the  above  entitled  cause,  upon 
the  bill  of  complaint  of  your  petitioner,  and  against  one  W.  R.  and 
E.  R.,  his  wife,  and  one  C.  D.,  foreclosing  a  certain  mortgage  executed 
by  the  said  W.  R.  and  E.  R.,  his  wife;  which  said  decree  ordered  that 
upon  the  failure  of  the  said  defendants  W.  R.  and  E.  R.  to  comply  with 
the  terms  thereof,  the  real  estate  mentioned  in  said  mortgage,  to  wit, 
(here  describe  real  estate)  should  be  sold  by  the  master  in  chancery 
of  said  court;  that  it  was  further  ordered  by  said  decree  that  upon 
the  execution  and  delivery  to  the  purchaser  of  said  premises  at  said 
sale,  of  the  master's  deed  of  conveyance  of  the  same,  the  \)urchaser  be 
let  into  the  possession  of  said  premises,  and  that  any  of  the  parties 
to  said  cause  who  might  be  in  possession  thereof  or  any  person  who 
since  the  commencement  of  said  suit  had  come  into  the  possession 
thereof  under  them,  should  upon  the  production  of  the  said  master's 
deed,  and  a  certified  copy  of  the  order  of  said  court  confirming  the 
report  of  said  sale,  surrender  the  possession  thereof  to  such  pur- 
chaser. That  afterward,  on,  etc.,  the  said  premises  were,  pursuant 
to  said  decree,  sold  by  the  said  master  to  your  petitioner  and  that 
upon  the  expiration  of  the  period  of  redemption  provided  by  said 
decree  and  by  law',  said  master  executed  and  delivered  to  your  peti- 
tioner a  deed  of  conveyance  of  said  premises.  That  at  the  time  of  the 
filing  of  said  bill  and  for  several  months  thereafter  said  premises  were 
in  the  possession  of  the  said  W.  R.,  but  that  one  D.  O.  now  in  pos- 
session thereof,  claiming  to  have  purchased  the  same  from  one  S.  V. 
who  had  purchased  said  premises  from  the  said  W.  R.  during  the 
pendency  of  said  foreclosure  suit.  Your  petitioner  further  represents 
that  after  the  delivery  to  him  of  the  said  master's  deed  he  exhibited 
the  same,  together  with  a  certified  copy  of  the  order  of  said  court 
confirming  the  report  of  said  sale,  to  the  said  D.  0.,  and  demanded  of 
him,  the  possession  of  the  said  described  premises,  but  that  the  said 
D.  O.  thereupon  refused  and  still  refuses  to  surrender  the  possession 
of  the  same  to  your  petitioner.  Your  petitioner  therefore  prays  that  a 
writ  of  assistance  may  issue  from  this  honorable  court,  directed  to  the 

sheriff  of  said county,  commanding  liini  that   he,  without  delay, 

proceed  to  put  your  petitioner  in  possession  of  the  said  described  |ucm- 
i.scs,  and  the  apijurteuancos  thereunto  belonging. 

I'etltlonor. 

Solicitor. 

(.■\dd  alTuIavit  as  in  A'o.  17S,  ante.) 
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SECTION  I. 
NATURE  OF. 

It  is  a  doctrine  of  courts  of  equity  that  a  mortgage  is  a 
mere  security  for  the  debt,  and  only  a  chattel  interest; 
and  tliat  until  a  decree  of  foreclosure,  the  mortgagor  con- 
tinues tlie  real  owner  of  the  fee.  Tlie  equity  of  redemp- 
tion is  considered  to  be  the  real  and  beneficial  estate,  tan- 
tamount to  the  fee  at  law;  and  it  is  accordingly  held  to  1)0 
descendible  by  inheritance,  devisable  by  will,  and  alien- 
able by  deed,  precisely  as  if  it  were  an  absolute  estate  of 
inheritance  at  law.^ 

It  is  not  essential  to  the  right  of  the  mortgagor  to  re- 
deem tliat  he  should  do  so  within  the  time  limited  in  the 
defeasance.  There  is  no  rule  of  law  which  requires  that 
a  redemption  shall  be  made  within  the  time  limited  by  the 
mortgage.  Until  foreclosure,  it  is  a  subsisting  right,  un- 
less barred  by  the  lapse  of  time.^ 

1  Brnere  V.  UViarton.  7  Sim.  4S3;  475;  M'ill<ls  v.  Burgess,  34  111. 
KusxiU  V.  Topping.  5  McLean,  494;  Emory  v.  Krighan,  94  III. 
li'4:  llussell  V.  Ely,  2  Black,  575.  543;  Richey   v.    Sinclair,   167  III. 

2  Prttchbaker  v.  Feaman,  32  111.  184. 
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If  a  subsequent  purcliaser  takes  his  conveyance  with 
notice  of  the  j^rior  mortgage,  he,  of  course,  holds  subject 
to  the  mortgage,  but  he  or  his  grantees  have  still  the  right 
to  redeem,  and  can  only  be  deprived  of  that  right  iiy  a 
foreclosure  of  the  mortgage,  or  by  its  being  barred  in 
some  of  the  modes  known  to  the  law.^ 

A  mortgagee  may,  by  contract,  even  though  a  verbal 
one,  extend  the  period  allowed  by  law  for  redemption, 
and  equity  will  enforce  siich  agreement ;  but  the  evidence 
of  the  extension  agreement  must  be  clear  or  the  period 
for  redemption  fixed  by  law  must  control.'' 

A  verbal  agreement  to  extend  the  time  for  redemption 
from  a  judicial  sale  is  valid  and  is  not  affected  by  the 
Statute  of  Frauds.'^ 

A  court  of  equity  will  permit  redemption  from  a  judi 
icial  sale  where  the  owner  of  the  equity  has  been  misled 
[by  the  course  of  conduct  and  representations  of  tlic  pur- 
cliaser and  has  been  induced  by  such  fraudulent  re])re- 
sentations  or  promises  to  refrain  from  redeeming  until 
■the  time  for  redemption  has  expired.® 

In  the  absence  of  fraud,  an  agreement  by  the  holder  of 
a  certificate  of  purcliase  to  extend  Ihe  time  of  redeinit- 
tion  will  be  enforced.' 

Deed  absolute  on  its  face,  when  deemed  as  a  mortgage. 

The  statute  of  Illinois  provides  that 

"Every  deed  conveying  real  estate,  which  shall  a)ipear  to  have  been 
intended  only  as  a  security  in  the  nature  of  a  mortgage,  though  it  he 
an  absolute  conveyance  in  terms,  shall  be  considered  as  a  mortgage."" 

This  statute  is.  however,  only  declaratory  in  its  effect; 
as  such  was  the  law  lici'oi'c  its  i>assage. 

A  deed  absolute  on  its  face  will  he  deemed  as  a  mort- 
gage, in  e()uity,  if  intciultMl  as  a  security  for  the  payment 

:i  Dunlap  v.  Wilson.  32   111.  r>ll ;  >^  Ogdrii  v.  Stevens.  241  III.  556; 

Walker  v.  Warner,  179  III.  16.  Donovan  v.  Ins.  Co..  2:>ii  111.  349. 

t  Tapgari  v.  Blair,  215  111.  339;  '  Chylraus  v.  Smith,  i'il  111.  2.'?1; 

Ins.  Co.  v.  Kirelioff.  133   111.  3(!<S;  Ins.  Co.  v.  Kirehoff,  133   111.  368. 

Rcigard   v.    McNeill,    38    III.    400;  8  Rev.  Stat.   (1913)   1CC5;  4.1.4 

Ins.    Co.    v.    White.    lOG    111.    67;  A.    An.    Stat.    4302;    see   Heald  v, 

Pcnsoneau  v.   PuUiani,   47   111.   58.  Wriphl.    75    111.    17;    Knowles    v. 

0  Ou'len  V.  Stevens,   241  III.  55(1.  Kniiuies,   SG  III.   1 
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of  money  ;^  and  the  intention  oi'  tlic  parties  may  be  niaiii 
fosted  cither  by  a  written  defeasance,  executed  simulta- 
neously with  the  conveyance,  or  by  tli*^  acts  or  parol 
(lechirations  of  the  parties.'"  And  where  a  conveyance 
is  in  fact  a  mort.nage,  it  continues  a  mortgage,  althougli 
tliore  may  be  a  change  of  owners,  if  each  change  is 
conph^d  with  notice  of  the  original  transaction.^^ 

If  the  deed  is  a  mortgage  when  delivered  it  continues 
so  until  tlie  right  of  redemption  is  barred  by  some  of  the 
modes  recognized  by  law.  The  parties  can  not,  even  by 
express  stipulation  in  a  mortgage  or  otherwise,  cut  off 
tlie  right  of  redemption.'-  It  is  presumed  to  be  absolute 
and  the  burden  is  on  tlu^  com])hiinaut  to  show  the  con- 
trary.'^ 

If  the  evidence  leaves  a  substantial  doubt  as  to  whether 
the  transaction  constitutes  a  mortgage  or  a  conditional 
sale,  the  doubt  will  be  so  resolved  as  to  treat  it  as  a  mort- 
gage since  courts  of  equity  do  not  favor  conditional 
^ales.'^ 

But  where  a  mortgage  is  in  the  form  of  an  absolute 
conveyance,  a  subsecpient  bona  fide  agreement  l)etween 
the  parties  to  vest  the  entire  estate  in  the  mortgagee  will 

"Miller  V.  Thomas.  14   IH.  430;  Battenhausen,  lOS  111.   2S;    Bearss 

Siutphen  V.  Cushman.  35  111.  186;  v.  Ford.   lOS  111.  16;    Workinan  v. 

DeWolf   V.    Strader.    26    III.    225;  Greening.  115  III.  572;   Jackson  v. 

Emwr  V.   Thompson.  46   111.   214;  Lynch.    129    111.    72;     Pearson    v. 

I'reschbakir    v.    Feaman.    32    111.  Pearson.  131   111.   464;    Helbreg  v. 

475;  Ins.  Co.  v.  White.  106  111.  67;  Schurmann,  150   III.   12;    Keithley 

Darst    V.    Murphy.    119    HI.    343;  v.  Wood.  151  111.  566. 

Bearss  v.  Ford.  108  111.  16;    Scan-  ^^  Brown  v.  Oaffnry.  28  111.  149; 

Jan  V.  Scanlan.  134  111.  630.  Shaver  v.   Woodicard,   28  111.  277; 

'oDelahay  v.  McConnel.  4  Scam.  h'dgard  v.  McWeill.  38  111.  400. 

157;  Coates  v.  Woodtcorth.  13  111.  ^- Willits  v.  Burgess.  34  111.  494; 

';ri4;  Miller  T.  Thomas,  14  111.  428;  Tannery  v.  Nicholson.  87  111.  464; 

Tillson   V.    Moulton.    23    111.    648;  Bearss  v.  Ford,  108   111.  16;    Hal- 

Iitcen  V.  Blake.  44  111.  135;  Hunter  bert  v.  Turner,  233   111.  531. 

V.   Batch.    45    111.    178;    Smith    v.  i3  Heatora  v.  Gai»tes,  198  111.  479; 

Ooyle.  46  111.  451;   Snyder  v.  Oris-  Gannon    v.    Moles.    209    111.    180; 

ifo/d,    37    III.    216;     Whitcomb    v.  Ttankin    v.    Rankin.    216    111.    132; 

Sutherland.  18   111.   578;    Wyneoop  Casper  v.  Jenner.  268  111.  142. 

V.  Coicing.  21  111.  570;    Shaver  v.  n  Keithhy  v.  Wood.  151  111.  566; 

Wuodv<ird.   28  111.   277;    Ruckman  Casper  v.  Jenner.  260  111.  142. 
V.  Alirood.  71  111.  155;   Bullock  v. 
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be  sustained,  and  the  exec-ution  of  a  formal  deed  will  not 
be  required,  provided  the  transaction  is  fair  and  not  at- 
tended with  fraud,  oppression  or  undue  influence.^^ 

To  establish  a  deed  absolute  in  form,  as  a  mortgage, 
the  evidence  must  be  clear,  satisfactory  and  convincing.'" 

The  gist  of  the  inquiry  in  cases  of  this  class  is :  What 
was  the  purpose  for  which  the  deed  was  executed!  And 
it  will  be  foimd,  by  reference  to  the  cases,  that  every  fact 
or  circumstance  tending  to  illustrate  the  purpose  and  in- 
tent of  the  parties  is  receivable  as  evidence.  The  fact  of 
an  existing  indebtedness  in  respect  to  which  the  deed  was 
executed ;  the  retention  of  the  evidence  of  such  indebted- 
ness by  the  grantee  in  the  deed;  that  the  deed  was  pro- 
cured by  fraud  or  oppression  or  undue  advantage;  that 
there  was  a  loan  of  money ;  the  subsequent  conduct  of  tlie 
parties  in  respect  to  the  land,  as  that  the  grantor  had  re- 
tained possession,  and  the  like — and,  indeed,  almost  every 
conceivable  state  of  facts  legitimately  illustrative  of  the 
transaction — has  been  held  competent  evidence  on  tin- 
question,  whether  the  deed,  though  absolute  in  form,  was 
intended  as  a  mortgage  or  security  for  the  payment  of 
money  by  the  grantor  to  the  grantee.^" 

Parties  cannot  make  a  conveyance  of  land  absolute  in 
form  as  security  for  the  payment  of  money  by  a  given 

isScanlan   v.    Scanlan.    134    111.  v.  Hilton,  152  III.  658;  Burgett  v. 

6S0;    Carpenter   v.    Carpenter.    70  Osborne,   172   111.   227. 
111.  457;  West  v.  Heed.  55  111.  242;  ^-  Darst  v.  Murphy.  119  III.  343; 

Seymour  v.  Mackey,  126  111.  341;  Eu.nor  v.    Thompson.   46   111.   214; 

Cramer    v.    Wilson,    202    111.    cS3;  Wilson  v.   McDoivell.   78   III.   514; 

Hutchinson  v.  Page,  246  111.  71.  Mohcr  v.  P'arwell.  97  111.  56;  Barl- 

16  Hartnett  v.   Ball,    22   111.    43;  Ur.g    v.     Bra.'iiihn.    Ifi2     111.    441; 

Taintor  v.  Keys.  43  111.  332;  Dtven  Union  M.  T.  Co.  v.  White,  lOG  11'. 

V.  Blake,  44  lU.  135;   Parmalee  v.  67;    Bearss   v.    Ford,   IDS   III.    16; 

Luivrence,    44    111.    405;    Smith    v.  Bullock  v.   Battenhausen,   IDS  III. 

Cremer,  71  111.  185;  Low  v.  Oraff,  2S;  Workman  v.  Greening,  115  111. 

80  111.  360;  Sharp  v.  Smith,  85  111.  477;  Bailey  v.  Bailey,  115  III.  551; 

ir,3;    Hancock   v.    Harper,    86    111.  Helm  v.  Boyd,  124  111.  370;  Strung 

445;    Clark  v.  Finlon.  90  III.  245;  v.   Strong.  126   111.  301;   Fisher  v. 

Hue  V.   Dole,  107    111.   278;    Work-  Qreen,     142     111.     80;      Story     v. 

man    v.    Greening,    115    111.    477;  Springer,    155    111.    25;    Hcatnn   v. 

Darst    V.    Murphy,    119    III.    343;  Gaines.    193    III.    479;    Gannon   v. 

Helm  V.  Boyd,  124  111.  370;  Keith-  Moles,  209  111.  180;  Rankin  v.  Ran- 

ley  V.  Wood.  151  111.  566;  Kcrting  kin,  216  111.  132. 
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ilay,  iind  proxiilc  tliat  if  iiayiiu'iit  is  not  then  made,  the 
deed  shall  he  an  alisohitc  cdnvc'vant'o.  If  an  instrument 
is  a  nu>rt,<;ai>('  of  huids  it  I'cmains  a  moi'tg'a.nv  until  the 
right  of  redemi)tion  is  l)ariv(l  by  sonu'  of  the  modes  ac- 
knowledged by  the  law,  and  tlie  right  of  redemption  can 
not  be  out  off  l)y  an  agreement  of  the  parties.^* 

It  is  well  settled  tliat  the  true  character  of  the  transac- 
tion may  be  shown  by  parol.'" 

Oiw  of  the  first  questions  into  which  a  court  of  equity 
will  look  is:  Did  an  indebtedness  exist  l)etween  the  par- 
ties at  the  time  tlie  transaction  took  place?  as  no  mort- 
gage can  exist  without  an  indebtedness  to  be  secured.-" 

But  it  is  not  essential  tluit  there  should  be  a  covenant 
or  ol)ligation  in  a  mortgage  creating  a  personal  lialiility 
of  the  mortgagor  or  grantor  to  pay  the  debt.  The  fact 
that  there  is  an  agreenu'nt  to  re-convey  does  not  render 
a  conveyance  a  mortgage,  but  the  essential  things  are  tlie 
existence  of  a  debt  and  the  intention  to  secure  its  pay- 
ment.-' 

An  absolute  deed,  given  to  secure  a  pre-existing  debt,  is 
held  to  be  a  mortgage  as  to  other  creditors.^-  So,  a  deed, 
absolute  on  its  face,  given  to  indemnify  another  for  the 
payment  of  the  grantor's  debts,  is  in  effect  a  mortgage.^^ 

AYIiere  a  grantee  gives  a  bond  to  reconvey,  it  is  to  be 
construed  as  a  mortgage,  but  otherwise  if  the  bond  for  a 
reconveyance  is  given  to  a  third  party.^*    And  a  convey- 


"HaJftert  V.  Titiner,  233  in.  531;  linson,    192    III.    398;    Caraway   v. 

Bearss  v.  Ford,  108   111.  16.  SUj,  222  111.  203;  Gannon  v.  Moles, 

i»3/i//i'r  V.  Thomas.  14  HI.  430;  209  111.  ISO. 

Belbreg  v.  Schurman,  150  111.  12;  ^^  Rue  v.  Doyle,  supra;  Freer  v. 

roMO»i<  V.  RisBf)oroH3/!.  139  111.  3.s;!:  ImTcc,  115  111.  662;   Burgett  v.  Os- 

V^'right  \.  Gay.  W\  in.  2'iZ;  Bailey  borne,    172     111.    227;     Heaton    v. 

V.  Bailey.  115   111.   551;    Workman  Gaines.    198    111.    479;    Q'annon    v. 

V.  Greening,  115  111.  477.  Moles.    209    111.    ISO;     Caraway    v. 

Vfodman  v.  Yantis.  230  111.  243.  Sly.  222  III.  203. 

2"ff«c  V.  Dole,  107  111.  275;  Kcrt-  22  DeWolf  v.  Strader,  26  111.  225; 

ing  V.   Hilton,    152    111.    65S;    Jef-  Shaver  v.  Woodward,  28  HI.  277. 

Ircys  \.  Robhiyis,  161  U\.  Z75;  Bur-  ^3  Roberts    v.    Richards,    36    III. 

gcti  V.  Osborne.  172  111.  227;  Crane  339. 

V.  Chanrller.  190  HI.  584;  Bacon  v.  ^i  Carr  v.  Rising,  62  111.  14. 
r-ank:  191  111.  205;  Carroll  v.  Tom- 
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ance  of  one  tract  as  security  for  the  payment  of  tlio  jnir- 
chase  price  of  another,  is  in  the  nature  of  a  mort,a:age.-'' 

The  delivery  of  a  contract  for  a  deed  of  land  as  col- 
lateral security,  constitutes  an  equitable  mortgage.^" 

A  person  taking  an  absolute  conveyance  as  security, 
and  then  claiming  full  title  thereunder,  is  estopped  from 
claiming  it  as  a  mortgage.-' 

An  absolute  deed  may  be  shown  to  be  a  mortgage  by 
]>;irol,  though  there  is  a  wi-it'ten  defeasance  in  existence.^' 

Recitals  in  such  deeds  will  not  estop  the  grantor  from 
showing  it  to  be  a  mortgage.-^ 

The  admission  of  parol  proof,  to  show  that  a  deed  is  a 
mortgage,  is  not  prevented  by  the  statute  of  frauds.'" 

Where  a  bond  for  deed  and  notes  for  the  purchase 
money  are  executed,  the  vendee  is  regarded,  in  equity,  as 
the  owner  of  the  land,  and  the  vendor  as  the  owner  of  the 
purchase  money,  the  transaction  being  considered  in  the 
nature  of  a  mortgage.^' 

A  conveyance  by  (|uit-claim  deed  from  the  owners  ut 
the  equity  of  redemption  to  the  mortgagee  and  a  bond 
executed  by  the  mortgagee  to  the  grantors  in  the  quit- 
claim deed,  by  which  he  agrees  to  convey  the  premises  to 
them  upon  their  itayment  of  a  specified  sum  at  a  certain 
date,  do  not  amount  to  n  mortgage. ^^ 

A  pai'ty  assei'ting  title  against  a  subsequent  purchaser 
from  his  grantee,  and  that  the  ileed  was  an  equitable 
mortgage,  must  show  that  the  subsequent  purchaser  had 
notice.^'' 

And  an  instrument  amounting  to  an  equitable  mort- 
gage continues  as  such  in  the  hands  of  all  assignees  witii 
notice.^* 

-5  Ha7/e«.?/ V.  ./acA-son.  06  III.  139;  ^i  Helm   v.   Boyd,    124    111.    370. 

see  Rue  v.  Dole,  107  111.  275.  Lewis    v.    Shearer,    1S9    111.    184; 

^'1  Allen  V.  Woodruff.  96  111.  12.  Casper  v.  Jenner,  260  111.  142. 

27  Metropolitan  Bank  v.  Godfrey.  .li  Carroll  v.  Tomlitison,  192  lU. 

23  III.  .'■)79.  398. 

■^»Tillson  V.  Moulton.  23  111.  648.  as  Ferguson  v.  Tallmadge,  20  111. 

io  Sutphcn   V.    Cushman,   35    111.  581;    Maxfield   v.  Patelicn.   29   III. 

186.  39. 

m  Ifeioani  v.  Mi-Neil.  ;!,S  111.  400;  m  Brown  v.  Gaffvey,  2S  HI.  149; 

Wright  v.  Gay,  101  111.  233;  Linke-  .shaver  v.   Woodirard.   28  111.  277; 

Mann  v.  Knepper,  226  111.  473.  Ucigard  v.  McNeil,  38  111.  400. 
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Wlioro  a  dt'cd  lias  licfv.  made  wliicli  was  iiitdidod  as  a 
iiiorti;a,u;o,  and  the  party  liavinj;-  tlic  iii;lit  to  vodcom 
makes  a  sale  and  directs  the  lioltler  of  tlie  legal  title  to 
convoy  tho  i)remises  to  the  purchaser,  such  purchaser 
will  take  the  title  div(>sted  of  the  condition  of  defea- 
sance.^* ' 


SECTION  II. 
WHO  MAY  REDEEM. 

The  equity  of  redemption  is  not  only  a  subsisting  estate 
and  interest  in  the  land  in  the  hands  of  the  heirs,  devisees, 
assignees  and  representatives,  strictly  so  called,  of  the 
mortgagor,  hnf  it  also  may  he  asserted  by  any  other  per- 
sons who  have  ac(|nired  any  interest  in  the  lands  mort- 
gaged by  operation  of  law  or  otherwise  in  privity  of  title.^^ 
Such  jiersons  have  a  clear  right  to  disengage  the  property 
from  all  incumbrances,  in  order  to  make  their  own  claims 
l)eneticial  or  available.  Hence  a  tenant  for  life,  a  tenant 
by  the  courtesy,  a  tenant  in  dower,  a  jointress,  a  rever- 
sioner, a  remainderman,  a  judgment  creditor,  a  junior 
mortgagee,  and,  indeed,  every  other  person,  being  an  in- 
cumbrancer, or  having  a  legal  or  equitable  title  or  lien 
thereon,  may  insist  ui)on  a  redemption  of  the  mortgage, 
in  order  to  the  due  enforcement  of  their  respective  claims 
and  interests  in  the  lantl."'''  An  inchoate  right  of  dower  is 
sufficient  interest  on  which  to  base  a  bill  to  redeem.^'^ 
Even  a  person  claiming  under  a  prior  or  subsequent  vol- 
untary conveyance  may,  as  against  a  mortgagee,  redeem.^^ 
When  any  such  person  does  so  redeem,  be  becomes  sub- 
rogated to  the  lights  and  interests  of  the  original  mort- 
gagee in  the  land.^" 

Mijfox/ip/d   V.   Patchen,   29   111.  Pardee  v.  Van  AuTcen,  3  Barb.  R. 

39:  Carpenter  v.  Carpenter.  70  111.  534. 

457:    West   V.    Reed,    5.5    HI.    242;  '^t  Bigoness  v.   Hibbard,  267   111. 

Cramer    v.    Wils07i.    202    lU.    83;  301. 

nmiitnan  v.  Yantis.  230  111.  243.  ss  o  Fonb.  Eq.,  B.  3.  Ch.  1,  §  8, 

>M  Kent's  Com.  162;   2  Story's  and  note  p.;   2  Barb.  Ch.  Pr.  193, 

Eq.  Jur.  5  291.  194;  Dvnlap  v.  Wilson.  32  III.  517; 

"2    Story's    Eq.    Jur.    $    1023;  see  Walker  v.  Warner,  179  111.  16. 
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2  Story's  Eq.  Jur.  §  1023. 
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A  junior  incumbrancer  has  a  right  to  redeem  from  a 
prior  mortgage  by  paying  the  amount  due  according  to  its 
terms  as  recorded  ;*°  and  such  right  of  redemption  passes 
to  a  purchaser  under  such  junior  incumbrancer.*^ 

As  a  general  rule  the  holder  of  the  legal  estate  under 
the  mortgagor  is  a  proper  person  to  redeem,  whether  lie 
holds  as  trustee  for  others,  or  in  his  own  right  by  a  vol- 
untary conveyance  from  the  mortgagor.*^ 

The  complainant  must  be  entitled  to  the  legal  estate  of 
the  mortgagor,  or  must  claim  a  subsisting  interest  under 
him.*3 

One  having  no  interest  in  land,  legal  or  equitable,  at 
the  time  a  deed  was  executed  by  the  owner  to  a  tliird 
jmrty,  cannot  maintain  a  bill  to  redeem  upon  the  tlieory 
that  the  deed  is  in  fact  a  mortgage  because  of  an  agree- 
ment by  the  grantee  to  convey  the  land  to  him  upon  pay- 
ment of  a  certain  sum.** 


SECTION  III. 
WITHIN  WHAT  TIME  TO   BE   FILED. 

As  a  general  rule  there  can  be  no  redemption  of  a  mort- 
gage after  twenty  years  from  tlie  time  of  the  forfeiture, 
or  of  actual  quiet  and  uninterrupted  possession ;"  unless 
circumstances  are  proved  by  the  mortgagor,  showing  an 
acknowledgment  of  his  title  by  the  mortgagee;*®  or  unless 
the  mortgagor  has  laboi'cd  under  some  inq^ediment ;  and 
even  in  that  case,  according  to  Lord  Kenyon's  opinion, 
there  can  be  no  redemption  after  ten  years  from  tlu>  time 
the  impediment  has  been  removed.*''    But  it  was  held  in 

40  Oardner   v.    Emerson,    40    111.  erts  v.  Fleming,  53  111.  190. 

296;   HolhrooTc  v.  Worcester  Hank.  13  Giant  v.  Duane,  9  .lohns,  591; 

2  Curtis,   244;   Rose  v.   Walk.  149  Purvis  v.  Brown,  4  Ired.  Eq.  413. 

111.   GO;    Oule  v.   Koerner,   140   III.  ii  Conkcy  v.  Rex,  212  III.  444. 

170;    Cutter  v.   Jones,   52    111.   84;  ■<■■  Whiting    v.    White.    Coop.    4; 

Kelgour    v.     Wood.    04     111.     34.'>;  Drmarcst  v.  Wyfikoo]),  3  .John.  Cli. 

Beatei  v.  King.  110  111.  4.^.0;  Strang  129. 

V.  Allen.  44  Til.  428.  'Xi  Barron  v.  Martin.  19  Ves.  327; 

<i  Strang  v.  Allen,  44  111.  428.  Hodle    v.    Ileah-y.    Mad.    &    Celd.. 

i^  Beach  V.  Shaw,  57  111.  17;  see  181;  Better  y.  Arnold,  3  Sum.  152. 

Strang  v.  Allen,  44  III.  428;   Roh-  iT  Bevkford  v.  Wade,  17  Ves.  99. 
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^^aryl;lIl(l  tlint  an  infant  is  to  ho  allowed  twenty  years 
after  lie  heeoines  of  aii(>  to  file  his  hill  to  I'edeeni."' 

The  right  of  reileniption,  heinn'  an  e(initalile  one,  nia\' 
he  lost  unless  it  is  assorted  within  a  reasonable  time,  and 
hefore  the  sitnation  of  the  parties  has  ehanu'ed  or  the 
rights  of  third  parties  have  intervened  and  improvements 
hoon  made.'*' 

In  determining  wlietiier  there  has  l)een  laches  in  exor- 
i-ising  the  right  of  redenii)tion  a  court  of  equity  is  not 
iioeessarily  controlled  by  the  period  of  limitation  as  fixed 
in  actions  at  law,  and  a  dehiy  of  a  much  lesser  period  may 
l)ar  the  right. °" 

Redemption  will  not  he  allowed  before  the  time  speoi- 
lied  in  a  mortgage,  even  on  tender  of  the  principal  of  the 
debt,  with  interest,  to  the  stipulated  time  of  payment,  and 
costs.^' 

A  mortgagor  seeking  to  redeem  from  a  sale  of  the  prem- 
ises by  the  mortgagee,  under  a  power  in  the  mortgage,  on 
the  alleged  ground  of  a  defective  notice  of  the  sale  and  in- 
adequacy of  price,  must  file  his  bill  in  apt  and  reasonable 
time;"'-  and  in  such  case  the  whole  of  the  mortgage  money 
must  be  tendered ;  not  merely  the  amount  of  the  sale.^^ 

SECTION  IV. 
PARTIES  TO. 

Complainants. — If  the  bill  is  brought  by  the  mortgagor 
against  the  mortgagee,  there  having  been  no  death  or  as- 
signment on  either  side,  it  is  of  course,  that  no  other  per- 
sons need  be  made  parties.  If  the  mortgagor  is  dead,  then 
Ills  heir,  or  his  devisee,  if  the  estate  has  been  devised,  is 
the  i)roi)er  party  to  redeem,  if  it  is  a  mortgage  in  fee,  and 
if  a  mortgage  for  a  term  of  years  only,  then  the  personal 
representative  of  the  deceased. '^^    If  two  estates  are  mort- 

i»  Lamar    v.    Jones,    Z    Har.    &  •■-  Hamilton   v.   Liihukee,  51    III. 

McHen.  328;   2  Barb.  Ch.   Pr.  194-  415. 

195.  ■•■■'  CoUins  v.   Riggs,   14   Wallace, 

"  Walkrr  v.  Warner.  179  111.  16;  491. 

Deadman  v.  Yantis.  230  111.  243.  ^-t  2   Barb.   Ch.   Pr.   19.",;    Story's 

'■"  Walker  v.  Warnrr.  179  111.  IC.  Eq.  PI.  §  182. 

51  Ahbe  V.  Ooodwin,  7  Conn.  377. 
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^an'f'd,  mill  liy  the  death  of  tlie  mortgagor,  the  equity  of 
re(lfnii)tion  of  the  two  estates  is  vested  in  different  per- 
sons, all  of  them  must  he  made  parties  to  a  hill  to  re- 
deem."'" 

Tf  the  liill  charges  that  a  part  of  the  mortgage,  prin- 
eipal  and  interest,  has  heen  paid  hy  the  mortgagor,  in  his 
lifetime,  the  personal  representative  of  the  mortgagee  as 
well  as  his  heir  or  devisee,  is  a  necessary  party.^'^  Indeed, 
as  the  personal  assets  are  usually  first  to  be  applied  in 
exoneration  of  the  real  estate  mortgaged,  it  would  seem 
that  in  a  hill  by  an  heir  or  devisee  to  redeem,  he  might 
properly  make  the  personal  representative  of  the  mort- 
gagor a  party  defendant,  in  order  to  have  the  assets  so 
applied ;  and  thus  relieve  himself  from  the  burden  of  the 
incumbrance.^^  But  the  personal  representative  of  a 
mortgagor  is  not  a  necessary  party  when  it  is  not  sought 
to  charge  the  personal  estate.^* 

If  a  mortgagor  has  conveyed  his  equity  of  redemption 
to  trustees,  for  the  benefit  of  his  other  creditors,  the  trus- 
tees alone  are  generally  the  proper  parties  to  a  bill  to 
redeem,  and  not  an^'  of  the  creditors  entitled  under  the 
trust. ''*'  But  a  special  case  may  exist,  in  which  such  cred- 
itors would  be  entitled  to  redeem;  as,  for  example,  if  the 
trustees  should  collude  with  the  mortgagee,  or  should  re- 
fuse to  sue,  or  should  be  insolvent.""  In  such  a  case  the 
bill  should  be  brought  in  behalf  of  all  the  creditors ;  for  a 
few  could  not  redeem  for  their  own  benefit."* 

Where  the  mortgagor  has  conveyed  the  estate,  subject 
to  the  mortgage,  and  the  grantee  is  to  pay  off  the  mort- 
gage, he  may  maintain  a  suit  to  redeem,  without  making 
the  juortgagor  a  party.  But  if  the  conveyance  be  of  the 
whole  real  estate,  absolutely  fre(>  from  incumbrances, 
then  the  mortgagor  should,  or  at  least  may,  be  made  a 
party,  in  order  to  be  liound  by  the  deci'ee,  an<l  to  assist 

:■■' Chulmondelcy     v.     Clinton,     '2,  '■>»  Robert  a    v.    Tuniicll.    Uifi    111. 

,Iaf.  &  W.  1,  2.  631. 

'■■■S.  C,  Id.  i:?.");  2  Barl).  Oh.  I'r.  r...  Coop.  Eq.  PI.  175;    Troiighton 

1!)G.  V.  IHnkcs,  6  Ves.  573,  575. 

f'' Story's  Eq.  PI.  §  182;  2  Barb.  o»  Troughton   v.    Binkes.   G   Ves. 

Ch.  Pr.  19G;   Duke  v.  Coddriwjton,  573,  575. 
3  .Johns.  Ch.  257.  «i  Id.:  Ih.;  2  Barb.  Ch.  Pr.  19G. 
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in  taking  the  aecouiit;  lie  l)('iii.Q,-  prinuirily  lialil(>  lo  dis- 
cliarg'o  tlio  iiu>rli;n,i;t'.  If  tlio  assii;iiiii('nt  is  inndo  to  sev- 
eral [HTsoiis  jointly,  all  ol'  them  slionid  be  j)ai-tit'S  to  the 
bill  to  redeoui.*- 

To  a  bill  brtnisj'lit  by  a  second  or  snbsoqneiit  mortg'asi,"oe, 
to  ivdconi  eitlKT  one  or  all  of  the  antecedent  mortgages, 
the  mortgagor  or  his  heir  or  other  proper  representative 
in  the  realty,  is  a  necessary  party;  for  it  said  the  natural 
decree  in  such  a  ease  is  that  the  second  mortgagee  shall 
redeem  from  the  first  mortgagee,  and  the  mortgagor,  or 
his  representatives  in  the  realty,  shall  re(h>em  from  him 
or  stand  foreclosed.  And  a  court  of  equity  in  such  case, 
endeavors  to  make  a  complete  decree  that  shall  embrace 
the  whole  subject,  and  determine  ujjod  the  rights  of  all 
the  parties  interested  in  the  estate."-'  But  in  such  a  case, 
it  seems  that  the  personal  representative  of  the  mort- 
gagor -would  not  be  a  necessary  party,  even  though  it 
might,  jierhaps,  be  competent'to  make  him  a  party. "^ 

Defendants. — In  general  terms,  it  may  be  stated  that 
all  i)ersoTis  ought  to  be  made  parties  -whose  interests  or 
rights  may  be  affected  by  the  decree."-'^  The  mortgagee  is, 
of  course,  the  only  necessary  and  proper  part}"  in  all  cases, 
where  there  is  no  other  outstanding  interest  under  hiuL 
If  the  mortgage  is  in  fee,  and  the  mortgagee  is  dead,  the 
heirs  of  the  mortgagee,  or  other  persons  in  whom  the 
legal  estate  is  vested  by  devise  or  otherwise,  must  he 
made  parties;  because  they  have  the  legal  title,  and  are 
to  be  bound  Ijy  the  decree.  And  the  personal  representa- 
tives of  the  mortgagee  must  also  be  made  parties ;  because, 
generally,  they  are  entitled  to  the  mortgage  money,  when 
))aid,  as  it  is  to  be  returned  to  the  same  fund  out  of  which 
it  originally  came.'^''  But  if  the  mortgage  is  for  a  term 
of  years,  created  by  the  owner  of  the  fee,  the  personal 
representatives  of  the  mortgagee  only,  without  the  heirs, 
are  tlie  proper  parties;  for  they  alone  are  interested  in 

«=  Palmrr  v.  Earl  of  Carlisle,  1  «<  Fell  v.  Broion,  2  Bro.  Ch.  R. 

Sim.    &    Stu.    423,    425;     True    v.  278;  2  Barb.  Ch.  Pr.  196,  197. 
Ilali-y.  24  Maine,  297;   Story's  Eq.  er.  Edwards    on    Partie.s,     S7-98; 

PI.  5  1S3.  Story's  Eq.  PI.  S  188. 

«3  Story's  Eq.  PI.  §  183.  eo  story's  Eq.  PI.  §  188. 
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the  term,  unless  the  term  has  been  disposed  of  in  favor 
of  tliird  persons ;  in  which  case  they  also  shouhl  he  made 
parties."''^ 

When  the  mortgage  has  been  absolutely  assigned  by 
the  mortgagee,  without  the  authority  and  privity  of  the 
mortgagor,  it  is  not  necessary^  in  a  bill  brought  by  the 
latter  to  redeeem,  to  make  any  person  but  the  last  as- 
signee a  party  to  the  bill,  however  many  mesne  assign- 
ments have  been  made;  for,  in  such  a  case,  the  last  as- 
signee is  understood  to  have  contracted  not  only  to  stand 
in  the  place  of  the  original  mortgagee,  and  to  represent 
him,  but  also  to  stand  in  the  place,  and  as  the  represent- 
ative of  all  the  other  mesne  assignees,  until  the  title  was 
taken  by  himself;  and  he  may  accordingly  be  decreed  to 
convey.*** 

But  where  the  mortgagor  seeks  in  his  bill  an  account  of 
rents  and  profits,  or  other  sums  received  by  the  mort- 
gagee before  the  assignment,  the  mortgagee  should  be 
made  a  party  to  the  bill,  as  well  as  the  assignee,  for  he  is 
a  necessary  party  to  the  account.'"' 

Where  the  mortgagee  has  not  assigned  his  whole  inter- 
est in  the  mortgaged  property,  but  he  retains  an  interest 
in  it  in  part,  he  is  a  necessary  party,  as  well  as  the  as- 
signee, to  a  bill  to  redeem.""  So  where  there  are  succes- 
sive mortgages,  the  second  embracing  a  i^art  only  of  the 
estate  comprehended  in  the  first,  if  the  second  mortgagee 
brings  a  bill  to  redeem  the  first  mortgage,  and  the  eiiuity 
of  redemption  of  the  mortgagoi'  in  the  different  estates 
has  become  vested  in  different  persons,  all  of  them  should 
be  made  parties  to  the  bill,  for  they  are  all  interested 
in  taking  the  account."' 

AVhere  the  mortgagee  has  assigned  his  whole  interest 
upon  certain  trusts,  the  trustee  and  ceshiis  que  trust,  or 
beneficiaries,  are  equally  necessary  jDarties  to  the  Ijill  to 
redeem. ■'- 


'■■-  Ihiil.:  Coop.  Kq.  PI.  V,l.  -"  Ilnd..  §  1!)1. 

'•«  story's  Kq.  PI.  §  189;  Ins.  Cu.  "i  Story's  Kq.  PI.  §  Ifll;  Palk  v. 

V.  Slee,  123  111.  57.  Clinton.  12  Yes.  48. 

00  Story's  ISq.  PI.  §  1!)0.  ra  Story's  Eq.  PI.  S  192. 
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section  v. 
terms  of  redemption. 

Wlioro  a  pjirty  in  equity  seeks  to  redeem  a  in(H-t2,'age 
lie  slioiilil  he  required  to  ]iay  tlie  princijtal  delil,  to^ctiier 
witli  interest  at  tlie  rate  stii)ulate(l  in  the  contract,  not 
exceeding  tlie  legal  rate,"^  and  all  taxes  paid  by  the  i)ur- 
cliaser,  with  interest  thereon."' 

A  mortgagor  can  not  redeem  witliout  paying  what  is 
really  due;  and  where  a  mortgagee  buys  in  an  incum- 
l)rance,  he  will  be  allowed,  as  against  the  mortgagor,  all 
that  is  due  upon  it,  although  he  may  have  bought  it  for 
less.  But  it  is  otherwise  if  the  heir  or  trustee  of  a  mort- 
gagor buys  in  an  incumbrance  as  against  subsequent  in- 
eumbrancei-s  and  creditors ;  in  which  case  he  can  only  ]i£ 
allowed  what  he  has  paid  for  the  incumbrance. '°  A  mort- 
gagor filing  a  bill  to  redeem  must  pay  the  costs  of  persons 
defendants  claiming  under  the  mortgagee,  upon  the  prin- 
ciple that,  at  law,  the  mortgage  being  forfeited,  the  mort- 
gagee is  at  liberty  to  deal  with  it  as  his  own  property.''*' 

As  a  general  rule,  a  party  coming  into  a  court  of  ecpiity 
to  redeem,  pays  costs  to  the  defendant,  in  addition  to  the 
amount  due  upon  the  mortgage  although  he  obtains  the 
relief  prayed  for;^'  yet  if  the  defendant  improperly  re- 
sists the  claim  of  the  complainant  to  redeem,  or  sets  up 
an  unconscientious  defense,  be  will  be  refused  his  costs, 
and  may  be  compelled  to  pay  costs  to  the  adverse  party, 
in  the  discretion  of  the  court."* 

There  can  be  no  redemption  without  an  allegation  of 
payments,  or  a  tender  of  the  mortgage  debt  and  interest.''® 
But  a  bill  for  redemption,  which  sets  forth  a  liquidation 
hy  the  parties  of  the  amount  due,  and  a  tender  and  re- 

-iEsslcy  V.  aioan.  116  111.  391.  526;    Benedict   v.   Gilman.  lb.   58; 

'*  Bremer  v.   Dock   Co.,   127    111.  Slee    v.    Manhattan    Co.,    lb.    49; 

4f.4;  Harper  v.  Ely.  70  111.  581.  Harper  v.  Ely.  70  III.  581. 

■"•Dnrcey   v.   HaU.   1    Vein.   IS;  "  M.; /6.;  2  Barb.  Ch.  Pr.  199. 

Hosier    v.    Norton.    83     III.    519;  '"  Saunders  \.  Frost,  5  Pick.  2'}^; 

Harper  v.  Ely.  70  III.  581.  Bank  v.  Hose,  1  Strobh.  Eq.  257; 

'0  2  Barb.  Ch.  Pr.  199 ;  //arper  V.  Hooper   v.    Bailey,    28    Miss.    328; 

Ely,  70  111.  581.  Hyman  v.  Bogue,  135   111.  9. 

"  \room  V.  Ditmas,  4  Paige  Ch. 

10 


626  Bills  to  Redeem. 

fusal  thereof,  has  been  hckl  not  to  be  defective  for  want 
of  an  offer  to  pay  what  should  bo  found  due  on  account.*" 
Payment  may  be  made  or  tendered  after  the  day  named 
in  the  mortgage.'*^  Any  attempt  to  limit  or  fetter  the 
right  to  redeem  will  be  held  void.''- 

If  several  are  interested  in  the  equity  of  redemption, 
and  only  one  is  willing  to  redeem,  he  must  pay  the  whole 
mortgage  debt.**-'' 

The  tender  of  the  amount  due  must  be  absolute ;  where 
the  complainant  offered  to  pay  if  the  defendant  would 
re-assign  and  transfer  to  him,  it  was  held  insufficient;*^ 
and  not  only  the  original  consideration,  but  subsequent 
advances  made  In'  the  mortgagee,  must  be  tendered;*"  nor 
can  the  mortgagor  insist  upon  a  release.*^ 

A  party  seeking  to  redeem  a  mortgage  tainted  with 
usury,  will  be  required  to  pay  legal  interest  on  the  prin- 
ciple that  he  who  asks  equitable  relief  should  do  equit}', 
and  equity  would  require  him  to  pay  legal  interest.*^ 

It  is  essential  to  a  bill  to  redeem  a  mortgage,  that  the 
complainant  should  oft'er  to  |)ay  the  debt,  interest  and 
costs.'*'*  But  it  is  not  essential  that  he  should  pay  the 
money  due  before  filing  his  bill,  or  that  he  make  any  alle- 
gation of  such  offer.  Such  an  offer  would,  however,  en- 
title him  to  costs  and  a  suspension  of  interest.'*" 

Where  the  mortgagee  has  been  in  possession  he  will  be 
charged  with  rents  actually  collected  and  what  could  have 
b(H>n  received  by  reasonable  care  and  diligence,  but  he 

so  Burton  v.  May,  3  Sandf.  Ch.  R.  sa  Loring  v.  Cook,  3  Pick.  48. 

450.  *"  Snyder    v.    Orisivold,    37    III. 

siRogan  v.  Walker,  1  Wis.  527.  21G;    Cushman  v.   Sutplien.  42  III. 

»■■:  HoMnson   v.   Farelly,   10    Ala.  256;     see    Gerrish    v.    Black,    104 

472;  Henry  v.  Davis.  7  .Johns.  Cli.  Mass.     400;     Parkhurst    v.     Cum- 

40;    Chirk  v.  Henry.   2   Cow.   324;  mAnij.i,   56   Maine,   155;    Decker  v. 

Wright  v.  Bates,  13  Vt.  341.  Patton,  20  111.  App.  210;  S.  C,  120 

8->  G'ihson    V.    Crehone.    5    Pick.  111.  464. 

146;  Taylor  v.  Porter,  7  Mass.  355;  »»  Beekmnti  v.  Front.  1  .lolin.  Ch. 

fimith  V.  Kelle.y.  27  Maine,  237.  K.  28S. 

81  M'endell  v.  Bank,  9  N.  H.  404.  ""  Barnanl    v.    Ciisliman.    35    111. 

85  OffJe  V.  iSViip,  1  A.  K.  Marsh.  451;    Dwen  v.   Blake,  44   111.   135; 

287;  see  Brown  v.  Oaffncy.  32  111.  Rankin    v.    tfankin,    216    111.   132; 

251.  Glos  V.  Ambler,  218  111.  274. 
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will  111)1  lie  nlinwcd  coiinnissions  t\)r  coUccliiig  saiiic  and 
looking  alter  the  pni|H'i-ty.''" 

SECTION  VI. 
FRAME  OF  BILL. 

A  bill  to  rcdocMii  may  |irojiorly  be  i'lauuMl  with  a  doubk' 
aspect,  so  that  the  coniphiiiiant  may  avail  himself  of  a 
tender  if  his  ]iroof  thereon  sliall  be  snlfieient,  or,  failing  in 
that,  pray  an  account  and  be  pennitted  to  pay  the  amount 
found  due.  Regularly,  however,  the  prayer  should  be  in 
tlio  alternative."' 

A  bill  l)y  a  judgment  creditor  to  redeem  i)remises  from 
a  foreclosure  sale  should  aver  how  or  in  what  manner  he 
became  a  judgment  creditor,  for  what  amount,  in  what 
court,  and  show  that  he  is  the  owner  of  tlie  equity  of  re- 
demption.'■'- 

\o.  2.VI.     Bill  by  hi'irs  at  Jaw  of  mortqagor,  affainst  mortgaoee  to 

redeem. 

To  the  Honoralde  Judges  of  the  Circuit  Court  of  the  County  of  ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orators,  A.  B.  and  B.  B.,  of,  etc.,  respectfully  represent  unto 
the  court,  that  they  are  the  sons  and  only  heirs  at  law  of  C.  B.,  late  of, 
etc.,  deceased;  that  the  said  C.  B.,  in  his  lifetime,  to  secure  the  pay- 
ment  of   the    principal    sum    and    interest    of   one    certain    promissory 

note  for  the  sum  of  dollars,  bearing  date,  etc.,  and  payable  

after  date,  with  interest  at  the  rate  of per  cent,  per  annum,  signed 

by  the  said  C.  B.  and  payable  to  one  E.  F.,  the  defendant  hereinafter 
named,  on,  etc.,  by  a  mortgage  deed  of  that  date,  conveyed  to  the  said 
E.  F.  in  fee  simple,  the  following  described  real  property,  situate  and 

being  in  the  county  of ,  in  the  state  of  ,  to  wit:     (here  insert 

description.)  subject,  however,  to  a  condition  of  defeasance  upon  the 
payment  of  the  princi|)al  sum  and  interest  aforesaid,  according  to  the 
tenor  and  effect  of  the  said  promissory  note;  which  said  mortgage 
deed  was,  on,  etc.,  filed  for  record  in  the  recorder's  ofBce  of  the  said 

county  of  ;   as  by  the  said  mortgage  deed,  now  in  the  possession 

or  under  the  control  of  the  defendant,  will,  when  produced,  appear; 
a  copy  of  which  is  hereto  attached  and  marked  "Exhibit  A,"  and  is 
made  a  part  of  this  bill. 

2.  Your  orators  further  represent  that  the  principal  sum  and  inter- 
est of  the  said  promissory  note  was  not  paid  at  the  time  the  same  be- 

»» ffarp/T  V.  E/i/,  70  III.  581.  »^  Xilson   v.   Ass'n,    S3    III.   App. 

•I  Gooding  v.  Riley.  50  N.  H.  400.      78. 
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came  due,  whereby  the  estate  of  the  defendant  in  the  said  premises  be- 
came absolute  at  law;  whereupon  the  defendant  entered  into  possession 
of  the  same,  and  the  receipt  of  the  rents  and  profits  thereof,  and  still 
retains  the  same. 

3.  Your  orators  further  represent,  that  the  said  C.  B.,  on,  etc.,  de- 
parted this  life,  leaving  your  orators,  then  infants  under  the  age  of 
twenty-one  years,  his  sons  and  only  heirs  at  law;  that  your  orator,  A. 
B.,  on,  etc.,  attained  the  age  of  twenty-one  years,  and  your  orator,  B. 
B.,  attained  the  same  age  on,  etc.;  that  your  orators  have,  from  time 
to  time  since  their  majority,  applied  to  the  defendant,  E.  F.,  to  be  let 
in  to  redeem  the  said  mortgaged  premises;  but  there  being  a  consider- 
able amount  due  upon  the  said  mortgage,  they  were  not  then  able  to 
pay,  and  the  defendant  refused  to  permit  your  orator  to  redeem  the 
said  premises  on  any  other  terms  than  a  full  payment  of  all  the  money 
which  he  alleged  to  be  due  him,  without  deducting  the  rents  and 
profits  received  by  him  while  he  held  the  possession  of  said  premises. 

4.  Your  orators  further  represent,  that  the  interest  of  the  said  prin- 
cipal sum  of  dollars,  and  all,  or  the  greater  part  of  the  principal 

have  been  satisfied  and  paid  out  of  the  rents  and  profits  of  the  said 
mortgaged  premises,  received  by  the  defendant,  which  are  quite  con- 
siderable; and  your  orators  have  lately  renewed  their  requsts  to  the 
defendant  to  permit  them  to  redeem  said  premises,  and  to  enable  your 
orators  to  do  so,  to  account  with  them  for  the  rents  and  profits  of  the 
said  premises  received  by  the  defendant  during  the  time  he  has  been 
in  the  possession  of  the  same,  which  the  defendant  refused  to  do. 
pretending  that  your  orators  have  no  equity  of  redemption  in  the  said 
premises. 

5.  Forasmuch,  therefore,  as  your  orators  are  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  and  to  the  end  that  the  said 
C.  D.,  who  is  made  a  party  defendant  to  this  bill,  may  be  required 
to  make  full  and  direct  answer  to  the  same,  hut  not  under  oath,  the 
ansu-er  vnrlcr  oath  heing  hcrc.hy  waived;  and  especially  that  he  may  be 
compelled  to  fully  and  particularly  answer  and  set  forth  whether  any, 
and  what  part,  of  the  said  principal  sum  and  interest  of  the  said 
promissory  note,  is  now  due  and  owing  to  him  on  the  security  of  the 
said  mortgaged  premises,  and  particularly  how  he  maUes  out  and 
computes  the  same;  and  whether  the  yearly  rents  and  profits  of  the  ' 
said  premises,  since  the  defendant  has  been  in  possession  thereof, 
have  not  been  much  more,  and  how  much,  than  sufficient  to  pay  the 
interest  due  ou  the  said  principal  sum,  and  all.  or  a  considerable,  and 
what  part  thereof,  or  how  otherwise;  and  that  the  defer.dant  may 
answer  and  fully  set  forth  at  what  yearly  rent  or  rents  the  said  mort- 
gaged premises  have,  or  might  have  been  let,  since  he  has  been  iu  pos- 
session thereof;  and  whether  he  has  not,  or,  without  his  willful  ne- 
glect or  default,  might  not  have  received  the  whole  of  the  rents  and 
lirofits  of  the  said  mortgaged  premises,  since  he  has  been  In  pos- 
session thereof,  and  If  not,  why  not;  and  that  an  account  may  be 
taken,  under  the  direction  of  the  court,  of  what  is  now  due  and  owing 
to   the  defendant   for   the  principal   sum   and   Interest   aforesaid;    and 
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that  an  acroiint  may  ho  taken  of  the  rents  and  profits  of  tlio  said 
premises,  received  by  the  defendant,  or  by  any  otber  iievson  on  liis 
behalf,  or  which,  witliout  his  willful  neglect  or  delault,  might  have 
been  received  by  him  since  he  entered  into  the  possession  of  said  |)ieni- 
ises;  and  that  in  taking  su<h  account,  rests  may  be  made,  from  time 
to  time,  when  and  as  the  rents  and  profits  shall  appear  to  have  ex- 
ceeded the  interest  in  arrear;  and  that  upon  the  payment  by  your 
orators  of  what,  if  anything,  shall  be  found  remaining  due  to  the  de- 
fendant, in  respect  of  the  said  principal  sum  and  interest,  which  your 
orators  hereby  ofTer  to  pay,  the  defendant  may  be  decreed  to  surrender 
and  deliver  up  the  possession  of  the  said  mortgaged  premises  to  your 
orators:  and  that  the  defendant  may  be  compelled  to  release  said  mort- 
gage upon  the  records  of  said  county;  and  that  your  orators  may  have 
such  other  and  further  relief  as  eciuity  may  require,  and  to  the  court 
shall  seem  meet. 

6.     May  it  please  the  court  to  grant  the  writ  of  summons  in  chancery, 

directed  to  the  sheriff  of  said  county  of  commanding  him  that  he 

summon  the  defendant,  E.  F.,  to  appear  before  the  said  court,  on  the 

first  day  of  the  next  term  thereof,  to  he  held  at  the  court  house 

in  ,   in   the  county  of  aforesaid,   then   and   there   to   answer 

this  bill,  etc. 

,  Sol.  for  Complainant. 

(Attach  "Exhibit  A.") 

Xo.  2'i0.    Bin  to  redeem  from  a  deed  aT)solute  on  its  face,  but  ivJiich 
teas  intended  as  a  mortgage. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  on,  etc.,  your  orator  being  indebted  unto  one  C.  D.,  of,  etc.,  the 

defendant  hereinafter  named,  in  the  sum  of  dollars,  to  secure  the 

same,  with  interest  thereon  at  the  rate  of  per  cent  per  annum,  to 

be  paid  on,  etc.,  by  an  absolute  deed  of  conveyance  of  that  date,  con- 
veyed to  the  said  C.  D.  in  fee  simple,  the  following  described  real  prop- 
erty, to  wit:      (Here  insert  the  description;)  which  said  deed  was,  on, 

etc.,  duly  filed  for  record  in  the  recorder's  office  of  said  county  of ; 

as  by  the  said  deed,  now  in  the  possession  or  under  the  control  of  the 
said  C.  D.  will,  when  produced,  appear;  a  copy  of  which  is  hereto  at- 
tached, and  marked  "Exhibit  A,"  and  is  made  a  part  of  this  bill  of 
complaint. 

2.  Your  orator  further  represents,  that  the  said  deed  of  conveyance, 
although  appearing  to  be  absolute  on  its  face,  was  not  intended  to  be 
such  by  your  orator  and  the  said  C.  D.,  but  on  the  contrary  thereof, 
it  was  expressly  agreed  and  understood  between  them,  that  the  same, 
and  the  said  premises  thereby  conveyed,  were  to  be  held  by  the  said 
C.  D.  simply  as  a  security  for  the  payment  of  the  said  sum  of  money, 
and  interest  as  aforesaid;   and  that  upon  the  payment  of  that  sum 
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and  Interest  to  the  said  C.  D.,  the  said  C.  T).  would  re-oonvey  the  said 
premises  to  your  orator  by  an  absolute  deed. 

3.  Your  orator  further  represents,  that  the  said  0.  D.,  on,  etc.,  en- 
tered into  the  possession  of  the  said  premises,  and  the  receipt  of  the 
rents  and  profits  thereof,  and  still  retains  the  same. 

4.  Your  orator  further  represents,  that  he  has  paid  all  the  interest 

due  on  the  said  sum  of dollars,  to  the  said  C.  D.,  from  the  date  of 

the  said  deed,  until,  etc.,  when  the  said  C.  T).  refused  to  receive  further 
interest  thereon  from  your  orator;  that  your  orator  has  always  been, 
and  still  is,  ready  to  pay  the  said  C.  D.  what  is  due  to  him  for  prin- 
cipal and  interest  on  the  said  sum  of  money;  and  your  orator  well 
hoped  that  the  said  C.  D.  would  have  received  the  same,  and  that  he 
would  re-convey  to  your  orator  the  said  premises,  as  in  justice  and 
equity  he  ought  to  have  done. 

5.  But  now  so  it  is,  may  it  please  the  court,  he,  the  said  C.  D.,  in 
order  to  deprive  and  defeat  your  orator  of  the  benefit  of  redeeming  the 
said  premises,  does  pretend  and  give  out  that  your  orator  did  not  exe- 
cute the  said  deed  of  conveyance  to  the  said  C.  D.  as  a  security  for  the 
repayment  of  the  said  sum  of  money,  with  interest  as  aforesaid,  but 

does  pretend  that  the  said  sum  of dollars  was  paid  to  your  orator 

in  consideration  of  the  absolute  purchase  of  the  said  premises;  and 
that  the  said  deed  was  not  intended  between  the  parties  thereto  to  be 
a  mere  security  for  the  said  sum  of  money,  and  interest  as  aforesaid; 
whereas,  your  orator  charges  the  contrary  of  such  pretenses  to  be  the 
truth;  and,  upon  the  pretenses  aforesaid,  the  said  C.  D.  refuses  to  come 
to  any  manner  of  account  with  your  orator,  or  to  re-convey  the  said 
premises  to  him,  although  your  orator  has  frequently,  and  in  a  friendly 
manner,  applied  to  him  for  that  purjiose.  and  offered  to  pay  him  what- 
ever, if  anything,  should  be  found  to  be  due  to  the  said  C.  D.  upon  an 
account  being  taken  with  reference  to  the  said  transaction.  All  of 
which  actings,  doings  and  pretenses  of  the  said  C.  D.  are  contrary  to 
equity  and  good  conscience,  and  tend  to  the  manifest  wrong,  in.iury  and 
oppression  of  your  orator. 

6.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  e.fiept  in  a  court  of  equity,  and  to  the  end  that  the  said  C.  D., 
who  is  made  a  party  defendant  to  this  bill,  may  be  required  to  make 
full  and  direct  answer  to  the  same,  but  not  under  oath,  the  avsioer  un- 
der oath  being  hereby  waived:  and  that  an  account  may  be  taken  under 
the  direction  of  this  honorable  court,  of  what  is  now  due  and  owing  to 
the  defendant  for  the  principal  sum  and  interest  aforesaid;  and  that 
an  account  may  also  be  taken  of  the  rents  and  i)rofits  of  the  said  prem- 
ises, received  by  the  defendant,  or  by  any  other  person  on  his  behalf, 
or  whi(h  without  his  willful  neglect  or  default,  might  have  been  re- 
ceived by  him  since  he  entered  into  the  possession  of  said  premises; 
and  that,  in  taking  such  account,  rests  may  be  made  from  the  time, 
when  and  as  the  rents  and  profits  shall  appear  to  have  exceeded  the  in- 
terest in  arrear;  and  that  upon  the  payment  by  your  orator  of  what, 
if  anything,  shall  be  found  remaining  due  to  the  defendant  in  respect 
of  the  said  principal  sum  and  interest,  which  your  orator  hereby  offers 
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to  pay,  the  defendant  may  he  decreed  to  surrender  ;iiul  deliver  uij  the 
possession  of  the  said  premises  to  your  orator:  and  that  the  defendant 
may  be  compelled  to  re-convey  the  said  premises  to  your  orator  by 
sufficient  and  proper  deed  of  conveyance  in  fee;  and  that  he  be  com- 
pelled to  surrender  to  your  orator  all  deeds,  writings  and  tax  receipts 
pertaining  to  said  premises;  and  that  your  orator  may  have  such  other 
and  further  relief  as  equity  may  require  and  to  the  court  shall  seem 
meet. 
7.     May  it  please  the  court,  etc.     (Pray  for  process  as  in  A'o.   i.iU.) 

.Yo.  2)/.     Bill  to  redeem  goods  which  were  deposited  as  a  security  for 

money  lent. 

To  the  Honorable  Judges  ot  the  Circuit  Court  of  the  County  of  ,  in 

the  State  of  Illinois, 

In   Chancery   sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  your  orator  having  occasion  for  a  sura  of  money  for  the  purpose 
of  his  business,  made  application  to  one  C.  D.,  of.  etc.,  the  defendant 
hereinafter  named,  to   lend  him  the  same,  and  thereupon  the  said  C. 

D.,  on  or  about advanced  and  lent  to  your  orator  the  sum  of  

dollars,  and  in  order  to  secure  the  repayment  thereof,  with   interest 

at  the  rate  of per  cent  per  annum,  your  orator  deposited  with  the 

defendant  the  following  described  property,  to  wit:     (Here  describe  it) 

which   was  the   value  of  dollars  and   upwards,  and  at   the   sanit 

time  executed  and  delivered  to  the  defendant  a  bill  of  sale  of  the  said 
goods  and  chattels  so  deposited  with  him,  but  it  was  not  meant  and  in- 
tended thereby,  either  by  your  orator  or  the  defendant,  that  the  said 
transaction  should  amount  to  an  absolute  sale  of  the  said  goods  and 
chattels  to  the  defendant,  but  it  was  expressly  agreed  between  your 
orator  and  the  defendant  that  your  orator  should,  nevertheless,  be 
at  liberty   to   redeem   the   same. 

2.  And  your  orator  further  represents,  that  being  desirous  to  redeem 
the  said  goods  and  chattels,  he  has  repeatedly  applied  to  the  defendant 
and  has  offered  to  repay  him  the  said  sum  of  dollars,  with  law- 
ful interest  thereon,  on  having  said  goods  and  chattels  re-delivered  to 
him;  with  which  just  and  reasonable  requests  your  orator  well  hoped 
that  the  defendant  would  have  complied,  as  in  justice  and  equity  he 
ought  to  have  done.  But  now  so  it  is,  may  it  please  the  court,  he, 
the  said  C.  D.,  denies  that  said  property  was  delivered  to  him  as  a 
security,  and  refuses  to  allow  your  orator  to  redeem  the  same,  or  to 
re-deliver  the  said  property  to  your  orator. 

3.  Forasmuch,  therefore,  as  your  orator  is  without  adequate  remedy 
in  the  premises,  except  in  a  court  of  equity;  and  to  the  end  that  the 
said  C.  D.,  who  is  made  party  defendant  to  this  bill,  may  be  required  to 
make  full  and  direct  answer  to  the  same,  but  not  under  oath,  the 
anauer  under  oath  being  hereby  ivaived:  and  that  an  account  may  be 
taken  of  what  is  due  to  the  defendant,  for  principal  and  interest,  in 

res|)ect   to    the    said    loan    of   dollars;    and    that    upon    payment 

thereof  by  your  orator,  which  he  hereby  offers  to  pay,  the  defendant 
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may  be  decreed  to  deliver  over  to  your  orator  the  said  goods  and  cliat- 
tela  so  deposited  with  him,  as  aforesaid;  and  that  your  orator  may 
have  such  other  and  further  relief  in  the  premises  as  equity  may  re- 
quire and  to  the  court  shall  seem  meet. 

4.     May  it  please  the  court  to  grant  the  writ  of  summons  in  chancery, 

directed  to  the  sheriff  of  the  said  county  of ,  commanding  him  to 

summon  the  defendant,  C.  D.,  to  appear  before  the  said  court  on  the 

first  day  of  the  next  term  thereof,  to  be  held  at  the  court  house, 

in ,  in  the  county  aforesaid,  tiien  and  there  to  answer  this  bill, 

etc. 

■ ,  Sol.  for  Complainant. 

No.  2')t.     Bill  to  set  aside  a  decree  of  foreclosure,  etc.,  liy  heir  of  mort- 
gagor against  mortgager. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  B.  B.,  late  of,  etc.,  now  deceased,  in  his  lifetime,  on,  etc.,  exe- 
cuted a  mortgage  deed  in  fee  simple  to  one  C.  D.,  the  defendant 
hereinafter  named,  upon  the  following  described  premises,  to  wit; 
(Here  insert  description;)  which  said  mortgage  was  made  to -eecure 
the  payment  of  a  certain  promissory  note  of  the  same  date,  for  the 

sum  of dollars,  payable  to  the  defendant  after  date;   which 

said  mortgage  was  recorded  in  the  recorder's  office  of  said  county,  on, 
etc.,  as  will  more  fully  appear  from  a  copy  of  said  mortgage  hereto  at- 
tached and  marked  "Exhibit  A." 

2.  Your  orator  further  represents,  that  the  said  B.  B.  departed  this 
life,  on,  etc.,  leaving  your  orator,  his  son  and  only  heir  at  law,  then  of 
about  the  age  of years. 

3.  Your  orator  further  represents,  that  during  his  minority,  and  on, 
etc.,  the  defendant  filed  his  bill  of  complaint  in  this  court  against  your 
orator,  for  a  foreclosure  of  his  right  of  redemption  in  the  said  mort- 
gaged premises;  but  your  orator  was  not  represented  in  such  bill  to 
be  then  an  infant;  and  the  defendant  caused  and  procured  one  E.  F., 
since  deceased,  who  had  acted  as  the  solicitor  in  the  management  of 
your  orator's  said  father's  affairs  in  his  life  time,  to  put  in  an  answer 
in  the  name  of  your  orator,  and  without  ever  acquainting  your  orator 
or  any  of  his  friends  or  relations  thereof;  in  which  said  answer  a 
much  greater  sum  was  staled  to  be  due  from  your  orator,  upon  the 
said  promissory  note  and  mortgage  to  the  defendant,  than  in  fact  was 
really  owing  to  him,  and  for  which  it  was  untruly  stated  that  the  said 
mortgaged  promises  were  an  insufficient  security;  and  in  consequence 
of  such  answer  being  put  in,  the  defendant  afterward,  on,  etc..  In  con- 
junction with  the  said  E.  F.,  obtained  an  absolute  decree  of  foreclosure 
against  your  orator,  which  your  orator  has  only  lately  discovered,  and 
of  which  he  had  no  notice;  and  in  which  said  decree  no  day  was  givoii 
to  your  orator,  who  was  an  infant  wlicn  the  same  was  rendered,  to 
redeem  when  he  became  of  the  age  of  twenty-one  years;    as  by  the 
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record  and  proceedings  of  the  said  foreclosure  now  remaining  in  Ihis 
court,  reference  thereto  being  liad,  will  more  fully  appear. 

4.  Your  orator  further  reiiresents,  that  he  attained  the  age  of  twen- 
ty-one years,  on,  etc.;  and  sliortly  aflerward,  having  discovered  that 
such  transactions  had  taken  place  during  his  minority  as  aforesaid,  by 
himself  and  his  agent  represented  the  same  to  the  defendant,  and  re- 
quested him  to  deliver  up  possession  of  the  said  mortgaged  premises 
to  your  orator,  upon  being  paid  the  principal  sum  and  interest,  if  any, 
actually  and  fairly  due  thereon,  which  amount  your  orator  tendered, 
and  has  always  been  ready  to  pay,  and  which  would  have  been  paid  by 
the  personal  representatives  of  the  said  B.  B.,  out  of  bis  personal  assets, 
during  your  orator's  minority,  had  any  application  been  made  for  that 
purpose,  but  this  the  defendant  refused  to  do. 

5.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  and  to  the  end  that  the  said  C.  D., 
who  is  made  party  defendant  to  this  bill,  may  be  required  to  make 
full  and  direct  answer  to  the  same,  but  not  under  ontli,  the  answer  un- 
der oath  being  hereby  waived;  and  that  the  said  decree  of  foreclosure 
may  be  set  aside,  and  be  declared  to  be  null  and  void;  and  that  an 
account  may  be  taken  of  what,  if  anything,  is  now  due  to  the  defend- 
ant for  principal  and  interest  on  said  promissory  note  and  mortgage; 
and  that  an  account  may  also  be  taken  of  the  rents  and  profits 
of  said  mortgaged  premises,  which  have  or  might  have  been  received 
by  or  on  behalf  of  the  defendant  since  he  came  in  possession  thereof; 
and  if  the  same  shall  appear  to  have  been  more  than  the  principal 
and  interest  due.  then  that  the  residue  thereof  may  be  decreed  to  be 
paid  to  your  orator  and  that  your  orator  may  be  at  liberty  to  redeent 
the  said  mortgaged  premises  on  payment  of  the  principal  sum  and 
interest,  if  any,  remaining  due  on  the  said  security;  and  that  the  de- 
fendant may  be  decreed,  on  being  paid  such  principal  sum  and  interest 
which  your  orator  hereby  offers  to  pay,  to  deliver  up  the  possession 
of  said  mortgaged  premises,  free  from  all  incumbrances,  to  your  ora- 
tor; and  that  the  said  mortgage  may  be  fully  satisfied  and  released  of 
record;  and  that  your  orator  may  have  such  other  and  further  relief 
in  the  premises  as  equity  may  require  and  to  the  court  shall  seem 
meet. 

6.  May  it  please  the  court  to  grant  the  writ  of  summons  in  chancery, 

directed  to  the  sheriff  of  the  said  county  of ,  commanding  him  that 

he  summon  the  defendant,  C.  D.,  to  appear  before  the  said  court,  on 

the  first  day  of  the  next  term  thereof,  to  be  held  at  the  court 

house  in in  the  county  of aforesaid,  then  and  there  to  answer 

this  bill,  etc. 

Sol.  for  Complainant. 


634  Bills  to  Redeem. 

section  vii. 

DECREE. 

Terms  of. — Tf  tlie  mortgagor  is  permitted  to  redeem, 
the  decree  directs  a  reference  to  the  master  in  chancery 
to  ascertain  and  report  the  amount  due  for  i)ricipal  and 
interest,  and  orders  the  complainant  to  pay  that  amount 
within  a  specified  time  after  the  conlirmation  of  the  mas- 
ter's report,  together  witli  the  costs;  and  that  upon  his  so 
doing  the  mortgagor  shall  convey  to  him  the  mortgaged 
premises.  And  it  directs  that  upon  the  complainant's 
default  the  bill  be  dismissed  with  costs.^* 

On  a  bill  to  restrain  the  sale  of  lands  under  powers  of 
sale  in  two  separate  mortgages,  and  for  an  account  of  the 
sum  due  on  each,  and  for  redemjition  on  payment  of  the 
sums  found  due,  the  court  found  the  total  sum  due  on 
both  mortgages,  making  no  apportionment,  so  that  the 
land  in  eacli  should  1)eai'  its  just  proportion  of  the  debt; 
and  decreed  that  the  complainant  pay  the  sum,  with  inter- 
est and  costs,  as  a  condition  to  relief,  to  the  clerk  of  tlie 
court,  for  the  benefit  of  such  of  the  defendants  as  should 
appear  to  be  entitled  thereto,  within  tliree  months;  and 
further  decreed  that  in  default  of  his  paying  the  defend- 
ants said  amount,  with  interest,  his  bill  should  stand  dis- 
missed. It  was  held  tliat  the  decree  was  erroneous;  that 
in  such  a  case  tlie  proper  course  would  be  for  the  court, 
after  finding  Ihc  sum  due  from  the  com])lainant,  to  direct 
its  payment,  and  in  default  thereof,  order  a  sale  of  the 
lands,  with  the  usual  statutory  redenii)lion."'  But  it  has 
since  been  held  that  this  I'lilc  does  not  ai)i)ly  to  a  bill  to 
redeem,  and  that  the  i)roi)er  decree  on  allowing  a  bill  to 
redeem  from  a  nioi'lgage,  as  a  general  rule,  is,  that  the 
complainant  be  allowed  to  redeem  tlie  [iremises  upon  the 
])ayment  of  the  sum  found  to  l)e  duf,  within  a  reasonable 
time  to  be  fixetl  therein,  together  with  the  costs,  and  di- 
recting the  defendant  to  discharge  the  moi'tgage  on  the 
liayuiciit  of  the  money;  and  that  on  dd'aiilt  of  such  l)ay- 

i'»2  Barb.  Cli.  I'r.  lint;   /,'.  M.  Co.       Dock  Co..  127  111.  ■164. 
V.   Sciilly.   141   111.   40S;    Decker  v.  "^  Ilolliiipsuorlli     v.    Koov.    117 

ration,    120    111.    464;    Bremer    v.      III.  511. 
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nient  witliiii  the  titiic  siiccilicd,  tlic  hill  he  dismissed.  It 
is  not  proper  to  order  n  sale  <•!'  the  ju'emises  on  default  of 
paynieiit."' 

Tlie  time  allowed  for  the  redemption  is  not  fixed  and 
eerttiin,  hut  rests  in  the  sound  discretion  of  tlie  court,  to 
!)('  rei^uhited  hy  circumstances. ""  The  usual  time  allowed, 
however,  is  six  months.'''  It  must  be  reasonable ;  if  the 
time  allowed  is  too  short,  the  Supreme  Court  will  extend 
it  and  affirm  the  deci-ee  in  other  respects.  And,  in  gen- 
eral, the  time  allowed  will  not  be  afterward  extended."* 

Where  the  party  fails  to  redeem  within  the  time  speci- 
fied, tlie  usual  decree  is  that  the  bill  be  dismissed;  and 
such  dismissal  amounts  to  a  bar  of  the  equity  of  redemp- 
tion."" But  the  dismissal  of  the  bill,  for  want  of  prose- 
cution, will  not  have  that  effect.^ 

The  decree  of  dismissal  may  be  moved  for,  of  course, 
after  the  nmster's  report  has  been  confirmed,  upon  an 
aftidavit  that  the  time  has  expired,  and  the  money  has  not 
been  paid.- 

The  fact  that  the  court,  on  a  bill  to  set  aside  a  sale 
under  a  trust  deed  and  to  redeem,  does  not  find  the  right 
to  the  relief  sought  precisely  as  alleged  in  the  bill,  will 
not  defeat  the  riglit  to  a  decree,  under  a  general  prayer 
for  relief.^ 

A'o.  2.'i3.     Decree  for  redemption. 
(Caption  and  title  of  cause  as  in  No.  203,  ante.) 

This  cause  having  come  on  to  bo  heard  upon  the  bill  of  complaint 
herein,  the  answer  of  the  defendant  thereto,  the  replication  of  the  com- 
plainant to  such  answer,  and  the  proofs  taken  in  said  cause,  and  having 

«■•  Decker  V.  Patton,  120  III.  464;  "'ild.:   Brinckerhoff  v.  Lansiiuj, 

Pitman    v.     Thornton.    66     Maine,  5  John.  Ch.  65  . 

469;    2    .Tones   on    Mortgages,    sec-  »^  Ferine  v.  Dunn.  4  Johns.  Ch. 

lions   1106,   1107;    2    Daniell'a   Ch.  142;  Bishop  v.  Paine.  11  Ves.  199; 

Pr..  page  644;  Bremer  v.  Dock  Co.,  Bremer  v.  Dock  Co.,  127  111.  464. 

127   111.    464;    see   observations   to  ^  Handsand   v.    Hardy,    IS    Ves. 

Chapter    37,    entitled     "Bu-ls    to  4G0. 

FoRKcixiSE  MoBTGAOES."  =  Stuart  V.  Worrall,  1  Bros.  C.  C. 

'■'n  Ferine  v.  Dunn.  4  Johns.  Ch.  5S1;   Seaton  on  Decrees,  147. 

140.  3  Bremer   v.   Dock   Co.,   127    III. 

'■>-  Bremer   v.    Dork   Co..    127    III.  464. 
464;  Decker  v.  Patton,  120  111.  464. 
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been  argued  by  counsel  for  the  respective  parties,  and  the  court  being 
fully  advised  in  the  premises,  doth  find  that  the  allegations  in  the 
said  bill  contained  are  true  as  therein  stated;  and  that  the  equities  of 
this  cause  are  with  the  complainant. 

It  is  therefore  ordered,  adjudged  and  decreed,  by  the  court,  that  this 
cause  be  referred  to  the  master  in  chancery  of  this  court,  to  take  an 
account  of  what  is  due  to  the  defendant  for  principal  and  interest  on 
the  said  mortgage  indebtedness  in  the  bill  of  complaint  mentioned: 
and  also  to  take  an  account  of  the  rents  and  profits  of  the  said  mort- 
gaged premises,  which  have  come  to  the  hands  of  the  defendant,  or 
of  any  other  person  or  persons  by  his  order,  or  for  his  use,  or  which 
he,  without  his  willful  default,  might  have  received;  and  what  shall  be 
coming  on  the  said  account  of  rents  and  profits,  is  to  be  deducted 
out  of  what  shall  be  found  due  to  the  defendant  for  principal  and 
interest.  And  for  the  better  taking  of  the  said  account,  the  parties  are 
to  produce  before,  and  leave  with,  the  said  master,  all  deeds,  books, 
papers,  tax  receipts,  and  writings  in  their  possession  or  power  relating 
thereto,  and  are  to  be  examined  on  oath  as  the  said  master  shall  direct. 
And  the  said  master  will  cause  to  come  before  him  all  such  witnesses 
whose  testimony  he  may  deem  necessary  in  the  taking  of  the  said 
accounts,  and  examine  them  upon  oath  and  interrogatories  touching 
the  matters  aforesaid.  And  what,  upon  the  balance  of  the  said  ac- 
count, shall  be  certified  to  be  due  to  the  defendant,  for  his  principal 
and  interest,  and  costs,  it  is  ordered,  adjudged  and  decreed,  that  the 

complainant  do  pay  to  the  defendant,  within after  the  said  master 

shall  have  made  his  report,  and  the  same  shall  have  been  confirmed; 
and  that  upon  such  payment  being  made,  the  defendant  do  surrender 
the  said  mortgaged  premises,  to  wit:  {Here  describe  the  pretniscs) 
unto  the  complainant,  or  unto  such  person  or  persons  as  he  shall 
direct,  free  and  clear  of  all  incumbrance,  done  by  him,  or  any  person 
claiming  by,  from,  or  under  him,  and  deliver  unto  the  complainant  all 
deeds  and  writings  in  his  custody  or  power  relating  to  the  said  mort- 
gaged premises.  But  in  default  of  the  complainants  paying  unto  the 
defendant  what  shall  be  so  certified  to  be  due  him  for  principal,  in- 
terest and  costs  as  aforesaid,  after  such  deductions  made  thereout  as 
aforesaid,  at  the  time  above  mentioned,  it  is  ordered,  adjudged  and 
decreed,  that  the  complainant's  bill  do  from  thenceforth  stand  dis- 
missed out  of  this  court  with  costs  to  be  taxed. 


SECTION  VIII. 

BILLS  TO  SET  ASIDE   SALES   UNDER   EXECUTION   AND  TO   UK- 
DEEM  THEREFROM. 

When  proper. — A  snlc  on  cxcculioii  r».  masse,  of  sev 
scvcfal  (ILstinct  parcels  ol'  land,  is  irrciiular  and  iiiilawi'iil, 
wlictlicr  at  coiiiiiKHi  law  oi-  inidtT  the  stalulo,  and  will  Ix^ 
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set  aside,  the  equity  of  roileniption  not  having  oxiiircd, 
on  motion,  or  in  equity,  according  to  circumstances.* 

WliiMi  tlu'  sale  is  to  tlie  execution  creditor  and  lie  lias 
not  conveyed  to  a  third  person,  it  will  be  set  aside  on 
motion,  otherwise  in  equity.^ 

Mere  inadequacy  of  price,  however  gross,  is  not 
grounds  for  setting  aside  a  sale  in  equity.  There  must 
lie  other  circumstances."  But  where  it  is  coupled  with  the 
fact  that  the  land  was  sold  en  masse  without  compliance 
with  the  statute,  equity  will  interfere  to  vacate  the  sale.'' 

Equity  will  not  interfere  to  set  aside  a  sale  after  the 
period  of  redemption  has  elapsed,  unless  a  strong  case  of 
fraud,  wrong  or  o]iin'ession  is  shown,'*  nor  unless  an  offer 
is  made  to  pay  the  purchase  money  and  interest." 

Slight  circumstances  indicating  unfairness  or  fraud, 
cither  on  the  part  of  the  officer,  the  jDurchaser,  or  the 
])!irty  to  the  record  benefited  by  the  sale,  are  sufficient 
where  the  inade(puicy  is  great;  the  inadequacy  in  such 
case  may  be  conclusive  of  fraud  ;^"  and  where  there  is  evi- 
dence tending  to  show  that  the  judgment  debtor  was  un- 
fairly or  fraudulently  induced  by  the  holder  of  the  eertifi- 


*  Day  V.  Oraham,  1  Gilman,  435; 
Graham  v.  Day,  4  Gilman,  3S!); 
Cohen  V.  Menard,  136  111.  130; 
Lurton  v.  Rogers,  139  111.  .554; 
Palmer  v.  Riddle,  180  111.  4C1. 

^  Day  V.  Graham,  1  Gilman.  435; 
Hank  V.  Flagg.  31  111.  290;  Morris 
V.  Robey.  73  111.  4G2. 

ojioyes  v.  True,  23  111.  503;  Mc- 
MuUen  v.  Oable.  47  111.  67;  Mixer 
V.  Sibley.  53  111.  61;  Pickering  v. 
Driggers.  59  111.  65;  Gibbons  v. 
Bresster,  61  111.  110;  Davis  v. 
Piikett,  72  111.  483;  McHany  v. 
Xchenck,  S8  111.  357;  Dobbins  v. 
Wilson,  107  111.  17;  Davis  v.  Dock 
Co..  129  111.  180;  Clark  v.  Glos.  180 
111.  556. 

'  Ballance  v.  Loomis.  22  111.  82; 
Sifirart  v.  Cross,  5  Gilman,  442; 
Morris  V.  Unbey,  73  III.  462;  Berry 
V.  Lovi,  107  111.  612;  Smith  v.  Hun- 


toon,  134  111.  24;  Henderson  v. 
Harness,  184  III.  520. 

^  Pratlier  v.  Hill,  36  111.  402; 
Fergus  v.  Woodivorth,  44  111.  374; 
Morris  v.  Robey.  73  III.  462;  Hay 
V.  Baugh,  77  111.  500;  Dobbins  v. 
Wilso}i,  107  111.  24. 

0  Hay  V.  Baugh,  77  111.  500. 

io  Davis  V.  Dock  Co.,  129  111. 
ISO;  Hobson  v.  McCambridge,  130 
III.  367;  Berry  v.  Lovi,  107  111. 
612;  Hamilton  v.  Quimby,  46  111. 
90;  Roseman  v.  .Miller,  84  111.  297; 
M'att  V.  McGalliard,  67  111.  513; 
Bradley  v.  Luce,  99  111.  234;  Mor- 
ris V.  Robey.  73  III.  462;  Smith  v. 
' Huntoon,  134  111.  24;  Douthett  v. 
Kettle.  104  111.  356;  Cohen  v. 
Menard,  136  111.  130;  Parker  v 
Shannon,  137  111.  376;  Lurton  v. 
Rogers.  139  111.  554. 
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cate  of  sale  to  neglect  or  delay  making  redemption  from 
the  sale,  equity  will  afford  relief  to  the  debtor. '^ 

Where  tliere  is  irregularity  in  the  sale  and  the  owner 
has  no  knowledge  of  the  sale  until  the  time  for  redemp- 
tion has  expired,  the  sale  may  be  set  aside  upon  equitable 
terms. ^- 

Where  the  judgment  creditor  becomes  the  purchaser  of 
the  property  he  will  be  chargeable  with  notice  of  all  irreg- 
ularities in  the  proceedings,  and  if  he  assigns  his  certifi- 
cate of  purchase  his  assignee  will  occupy  the  same  po- 
sition.^^ 

But  the  court  will  not  interfere  where  the  ]iurchaser 
has,  after  the  expiration  of  the  time  for  redemption,  sold 
the  jiroperty,  bona  fide,  to  another  for  value,  without 
fraud  or  other  inequitable  conduct  connected  with  the 
sale,  or  at  least  with  notice  of  such  conduct." 

See  Chapter  29,  ante,  entitled  Bills  to  Set  Aside 
Judgments. 

11  Henderson  v.  Barncss,  1S4  III.""  '=  Slniith  v.  Huntoon.  134  III.  24; 

520.  Parker  v.  Shnrwon.  137  III.  376. 

i2Thonias  V.  Bebenstreit,  as  Ul  u //o?/    v.    Baufih.    11    III.    500; 

115.  Clark  v.  Glos,  ISO  111.  556. 
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BnJ.S  FOR  SPECIFIC  PERFORMANCE. 

Section  1.    Naitkk  of,  and  Wuen  Pboi'kb. 

2.  Pakties  to  Bill. 

3.  Fkamk   of   Bill. 

4.  DliCllEE. 


SECTION  I. 
NATURE  OF,  AND  WHEN'  PROPER. 

Remedy  defined. — Sjieeific  performance  is  an  equitable 
remedy  wliieh  comjiels  tlio  jierformance  of  a  contract  in 
the  jirecise  tcniis  a.^^roed  upon,  or  such  a  substantial  per- 
formance as  will  do  justice  between  the  parties.^ 

Inflexilile  rules  concerning  the  granting  of  relief  can 
not  li(>  laid  dowu.^ 

Requisites  of  contract. — The  essential  conditions  of  a 
contract  which  wiU  be  specifically  enforced  in  a  court  of 
•Mjuity  are,  that  the  couti-act  must  be  made  between  com- 
jieteiit  parties;  it  must  he  entered  into  willingly ;  the  terms 
must  be  understood  by  the  i)ai'ties,  and  be  certain  and  de- 
fined; the  considei-ation  nuist  be  valuable;  there  must  be 
imituaiity  of  consideration  and  remedy;^  it  must  be  prop- 
erly proved;  the  i)arty  seeking  its  performance  must  ful- 
till  his  obligations  under  it;  it  must  be  such  timt  the 
eourt  can  enforce;  it  nuist  be  one  proper  to  be  executed; 
it  must  be  one  on  which  there  is  not  an  adequate  remedy 
at  law;  and  the  conduct  of  the  party  seeking  the  perform- 

'  Ei-ons   V.   Gerry.    174    111.    .'rt.^);  111.  117. 
MrKrnnan  v.  Mickelberry,  242  111.  3  Broun  v.  Sunderland,  251    111. 

117.  523. 

^McKennan  v.  Mickelberry,  242 
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auce  must  have  been  correct.*  It  must  be  fair,  reasonablo 
and  just.^ 

Courts  of  equity  will  not  lend  their  aid  to  assist  one  in 
realizing-  upon  an  unconscionable  bargain,  even  tliougli 
the  contract  under  which  it  is  claimed  possesses  all  tech- 
nical requirements,"  but  where  the  parties  are  comije- 
tent  to  contract  and  have  fairly  contracted,  neither  should 
be  relieved  from  the  agreement  because  good  business 
judgment  was  not  used  or  the  land  has  largelj'  increased 
in  value.**  Unless  the  difference  in  value  is  so  great  as  to 
afford  evidence  of  fraud." 

Every  case  of  specific  performance  depends  largely 
ujion  its  own  special  facts,  and  the  inqnin^  must  be 
wliether  in  equitj"  and  good  conscience  the  contract  shall 
be  enforced,  and  the  decision  of  such  question  involves 
tlie  hearing  of  evidence  of  extrinsic  facts. ^° 

A  court  of  equity  will  often  refuse  to  enforce  a  contract 
which  it  would  also  refuse  to  annul,  and  will  leave  the  par- 
ties to  their  remedy  at  law.^^ 

Equity  will  not  decree  specific  performance  for  the  sale 
of  land  where  the  agreement  was  entered  into  through 
misrepresentation  by  one  of  the  parties  or  misapprehen- 
sion on  th(!  part  of  the  other.'^ 


4  Taylor    v.    Merrill.    55    111.    52;  Loan  Ass'n  v.  Carroll,  267  111.  3S0. 

Fitch  V.  Boyd,  55  Ul.  Wl;  Fleming  "  Frishy    v.    Ballance,    4    Scam. 

V.    Carter,    87    111.    5G5;     Long    v.  287;    MeCahe    v.    Crosier,    G9    III. 

Long,  118  111.  C38;    Wolf  v.  Brad-  .noi;    Boivman  v.   Cunningham.  78 

herry.  140  111.  578;  Ity.  Co.  v.  Dim-  111.  48;   Koch  v.  Streuter,  232  III. 

ick.  144  111.  628;  Clipson  v.  Yillars,  598. 

151    111.    165;    Winter   v.    Trainor.  ^  Cumberledgc  \.  Brooks,  2ZZ  \\\. 

151  111.  191;  Batcheller  v.  Batchel-  249. 

ler,   144   111.   471;    P.   C.   S.   Co.   v.  « Anderson  v.  Anderson,  251  III. 

Car  Line.  142   111.  .".15;    Sellers  v.  415. 

drcer,  172  111.  549;   Canal  Com.  v.  »  Eempel  v.  Hughes,  235  111.  424; 

Ka«.   Dist.,   191    111.    326;    Drciskc  Anderson  v.  Anderson,  251  lU.  4U\ 

V.   Eisendrath,  214   111.   199.  "  Sugar    v.    Froehlich,    229    111. 

'■Oould  V.  Banking  Co.,  136  111.  397. 

GO;    8ha%o  v.   Schoonover,  130   111.  i^^  Jackson    v.    Asliton,    11    Tet. 

44f>;  Espcrt  v.  Wilson,  190  111.  629;  229;  Seymour  v.  Dclancy,  6  JohnR. 

Canal  Com.  v.  Son.  Dist.,  191  111.  Ch.  Rep.  222;  CHthrrall  v.  Ogitvir, 

32C;  Machine  Co.  v.  Bates,  192  111.  1  Dessau.  250. 

13S;   Trj/ce  v.  Dittus,  199  111.  189;  i-' Coifan  v.  Ciirran,  21G  111,  598. 
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The  contract  must  be  cloarly  ostablisliod  by  competent 
proofs  to  be  clear,  definite  and  nno(piiv()eal  in  its  terms, 
and  not  vague  and  uncertain  in  any  of  its  essential  par- 
ticulars.** 

Contracts  that  are  so  vague  in  tlieir  terms  that  no  one 
but  the  inirties  can  say  how  great  an  expenditure  they 
contemplated,  can  not  be  specifically  enforced  in  a  court 
of  equity ;  but  must  rest  on  the  honor  or  good  faith  of  the 
parties." 

A  performance  will  not  be  decreed  on  an  imperfect, 
inchoate  or  hard  bargain,*^  or  if  change  of  circumstances 
or  lapse  of  time  maks  it  unconscionable.*'^ 

The  contract  must  not  be  contrary  to  law  or  public 
policy,"  and  it  must  be  free  from  fraud  or  surprise,  and 
fair  and  just  in  all  its  parts,  or  the  complainant  will  be 
left  to  his  remedy  at  law.*^ 

A  court  of  equity  will  not  specifically  enforce  a  contract 
for  the  sale  of  land,  which  has  been  procured  to  be  made 
through  the  practice  of  deception  and  making  of  false 
representations,*"  nor  a  contract  tainted  with,  or  into 
which  fraud  has  entered,  or  when  wrong  and  injustice 

13  Clark  V.   Clark,   122    HI.   388;  field  v.  Wiley,  105  lU.  286. 

Fitzpatrick   v.    Beatty,    1    Gilman,  ^«  Harrison  v.  Polar,  115  Jl\.  21^; 

454;  Brix  v.  Ott.  101  lU.  70;  Lotig  Ry.  Co.  v.  City,  182  111.  433;  Miller 

V.   Long.    118    HI.    638;    Gould    v.  v.  Sutton,  219  111.  462. 

Bank.   136  111.   60;    Wolf  v.  Brad-  ^t  Penn    v.    Bornmann,    102    III. 

berry,  140  111.  578;   Clipson  v.  Til-  523;  McClurken  v.  Detrich,  33  111. 

lors.     151     111.     165;     Winter     v.  Si9:  Loan  Assn.  v.  Carroll,  251  lU. 

Traitior.    151    111.    191;    Woods    v.  3S0. 

Evans.  113  111.  186;  Cuppy  v.  Allen,  ^s  Johnson  v.  Dodge,  17  111.  433; 

176  111.  164;  Gottschalk  v.  Fulmer,  Lear  v.  Chateau,  23  111.  39;  Boomer 

176  III.  64;  Wright  v.  Raftree,  181  v.  Cunningham,  22  111.  320;  Taylor 

111.  464;  Olos  v.  Wilson,  198  111.  44;  v.  Merrill.  55  111.  52;  Ryan  v.  Ryan, 

McKcnnan  v.  Mickelberry,  242  111.  97  III.  38;  Tamm  v.  Lavalle,  92  111. 

117;   Gladville  v.  McDole.  247  in.  264;   Ry.  Co.  v.  Reno,  113  111.  39; 

S4:  Drieske  v.  Eisendrath.  214  111.  Dintleman  v.  Gilbert.  140  111.  597; 

199;  Casstevens  v.  Casstevens,  227  Hall  v.  Bryant,  109  111.  34;   Gould 

111.  547.  V.  Bank,  136  111.  60;  Wolf  v.  Brad- 

^*Bumpus  V.  Bumpus,  53  Mich.  berry.  140  III.  578;   Skeen  v.  Put- 

346;    Gates    v.    Gaynble.    53    Mith.  terson,  180  III.  289. 

ISl;  Grrcn  v.  Begole.  70  Mich.  602.  ^«  Kelly  v.  Kendall,  lis  111.  650; 

15  .ViC7''»an    V.    Darrah,    50    111.  Race  \.  Weston,  SGIU.  H;  Leonard 

249;  Hatch  v.  Kizer.  140  111.  583;  v.   Crane.   147   111.   52;    Schenck  v. 

Ku.  Co.  V.  Reno.  113   111.  39;   Het-  Ballon,  253   111.  415. 
41 
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■svould  he  inflicted  on  the  parties  or  others.  To  entitle 
a  party  to  relief  he  must  come  into  court  with  clean  hands, 
and  a  cause  that  appeals  to  equity  for  relief.^" 

Mutuality  requisite. — A  contract  can  not  be  specifically 
enforced  either  affirmatively  or  negatively,  in  the  absence 
of  mutuality  in  the  terms  and  requirements.^^ 

The  doctrine  of  the  earlier  English  and  American  cases 
in  which  it  was  held  that  the  want  of  mutuality  of  obliga- 
tion and  remedy  would  render  the  contract  incapable  of 
specific  performance,  has  by  the  more  modern  cases,  been 
so  modified  that  optional  agreements  to  convey,  without 
any  corresponding  obligation  or  covenant  to  purchase, 
will  now  be  specifically  enforced  in  equity,  if  made  upon 
sufficient  and  valuable  consideration. ^^ 

To  satisfy  the  Statute  of  Frauds  affecting  oral  con- 
tracts relating  to  land  the  writing  must  contain  the  names 
of  the  parties,  the  terms,  price  and  description  of  the 
property,  either  by  recitals  on  their  face  or  by  reference 
.to  other  writings  wherein  such  facts  are  stated.^^ 

A  ipontraet  to  sell  land  does  not  lack  mutuality  because 
the  vendor  does  not  hold  the  legal  title  at  the  time  the 
contract  is  made,  where  the  vendor  is  the  real  owner  but 
the  naked  legal  title  is  being  held  by  a  third  person  as 
agent  of  the  vendor  and  subject  wholly  to  the  latter's 
orders.^* 

Wlierever,  from  personal  incapacity,  or  any  other 
cause,  the  conti'act  is  ineapa))le  of  being  enforced  against 
one  party,  that  party  is  equally  incapable  of  enforcing  it 
against  the  other.'"' 

20  Tamm  v.  Lavalle,  92  III.  263;  v  Dittus,  199  111.  189;  Bauer  v. 
Woodsy.  Evans,  113  m.  185;  R.  R.  Coal  Co.,  209  111.  316;  Clark  v. 
Co.  V.  Reno,  113  111.  39;  Dintleman  Potts,  255  111.  183;  Loan  Assn.  v. 
V.  Gilbert,  1-10  111.  597;   CHpson  v.  Carroll,  267  111.  3S0. 

Villars.  151  III.  165;  Long  v.  Long,  -^  Hayes  v.  O'Brien,  149  III.  403, 

lis  111.  638;  Baver  v.  Coal  Co..  209  and  cases  cited;  Ouner  v.  M'arren. 

111.    316;    Drieske    v.    fJiscndratli,  175    111.    328;    Casstevens   v.    Cat- 

214   III.  198;  Emerson  v.  Fleming,  Stevens,  227  III.  547;   Anderson  v. 

240  111.  353.  Anderson,  251  111.  415. 

21  Harrison  v.  Polar,  116  111.  279;  23  Elwell  v.  Hieks,  238  III.  170. 
Lancaster  v.  Roberts,  144  111.  213;  ^^  Kuhn  v.  Epstein,  219  111.  154. 
IVclty  V.  Jacobs,  171  111.  024;   An-  2M/Ja;    v.    Beach,    46    111.    311; 
derson  v.  Olsen,  ISS  111.  502;  Tryce  Tryce  v.  Dittus.  199  111.  189;  Oage 
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Form  of  contract. — In  applications  for  the  specific  per- 
fonnancc  of  agreements,  it  is  immaterial  what  the  form 
of  tlio  instrument  is,  whether  it  is  a  covenant,  or  a  penal 
bond  with  a  condition  to  do  the  thing.-" 

Title  necessary. — Specific  performance  will  not  be  de- 
creed at  the  instance  of  the  vendor,  unless  his  ability  to 
make  title  to  all  lands  contracted  for,^^  be  unquestion- 
able."* And  a  court  of  equity  will  not  force  a  doubtful 
title  on  a  purchaser.-" 

The  court  will  not  compel  the  vendee  to  accept  a  title 
clouded  with  substantial  defects,  or  one  which  he  may  be 
required  to  defend  by  litigation  or  which  be  can  not  read- 
ily dispose  of  by  reason  of  defects  therein.^'^ 

"Where  a  purchaser  has  contracted  for  a  good  title  of 
record  a  court  of  equity  will  not  compel  him  to  accept  a 
title  depending  upon  adverse  possession  under  the  Stat- 
ute of  Limitations,  even  though  it  may  be  a  good  title.^^ 

A  party  to  a  contract  to  convey  land  to  him  may  alwa5'^s 
waive  defects  in  the  vendor's  title  and  insist  upon  specific 
performance  of  the  contract  if  he  desires.^^ 

Specific  performance  of  a  contract  for  the  sale  of  land 
may  be  decreed  even  though  the  vendors  did  not  have  a 
complete  title  when  the  contract  was  made,  where  they 
perfected  their  title  to  the  satisfaction  of  the  vendee  be- 
fore tendering  performance,  the  time  for  which  was  not 
fixed  by  the  contract.^^ 

Immaterial  and  technical  defects  of  title  will  not  be  per- 
mitted to  be  set  up  to  defeat  specific  performance  where 
the  purchaser  gets  substantially  what  he  contracts  for, 
and  the  right  to.  take  advantage  of  such  defects  is  barred 
by  laches.^* 

V.  Cummings.  209  111.  120;  KuJm  v.  Smith  v.  Hunter,  241  III.  514. 
Epstein,  219  111.  154.  s"  Smith  v.  Hunter,  241  111.  514. 

-6  Broadwell  v.  Broadwell,  1  Gil-  'i  Atteberry    v.    Blair,    244    111. 

man,   599;    Robinson  v.   Applcton,  363. 
124  111.  276.  ••>=  McKcn'nan  v.  Mickelberry,  242 

=■  Utreet  v.  French,  147  III.  342;  III.  117. 
Bragg  v.  Olson.  128  111.  540.  sz  Gibson  v.  Brown,  214  111.  230; 

-^  Roby   V.   Cossitt,   78    111.   638;  see    G'age    v.    Cummings,    209    II!. 

Page  v.  Grreley.  75  III.  400.  120. 

»  Street  V.  French,  147  111.  342;  34  Gibsu.i  v.  Brown,  214  111.  230. 
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Specific  performance  of  a  contract  to  convey  land  sub- 
ject to  a  certain  mortgage  should  not  be  defeated  because 
certain  other  mortgages  on  tlie  land  had  not  been  released 
of  record,  where  the  vendors,  having  arranged  with  the 
mortgagee  to  pay  off  the  mortgages,  procured  releases 
thereof,  which  they  tendered  to  the  vendee  with  their 
deed.^^ 

A  contract  understandingly  executed  and  entered  into 
without  fraud  or  misrepresentation,  to  convey  land  at  a 
price  then  satisfactory  to  the  ]iroposed  vendor  and  whicli 
was  as  large  as  any  property  similarly  situated  had  up  to 
that  time  sold  for,  should  not  be  denied  specific  enforce- 
ment as  unconscionable,  even  though  the  value  of  the 
property  in  a  speculative  way  may  have  increased  after 
the  contract  was  made.^" 

In  considering  the  fairness  of  a  contract,  it  is  usual  to 
determine  that  question  with  reference  to  the  time  tlio 
contract  was  made,  miless  the  delay  in  carrying  it  out 
is  caused  by  the  party  seeking  its  performance.^'' 

Abstract  of  title. — An  obligation  to  furnish  an  abstract 
of  title  showing  a  good  title  free  and  clear  from  encum- 
brances is  fulfilled  if  the  abstract  furnished,  in  connec- 
tion with  the  rules  of  law  applicable  to  the  conveyances 
and  with  evidence  of  facts  and  circumstances  explana- 
tory of  the  records,  shows  sucha  title.^* 

An  abstract  of  title  should  contain  a  summary  of  all 
grants,  conveyances,  wills,  and  all  records  of  judicial 
]iroceedings  whereby  the  title  is  in  any  way  affected,  and 
all  encumbrances  and  liens  of  record,  showing  whether 
they  have  been  released  or  not,  and  should  show  all  such 
facts  of  record  as  may  impair  the  title.^'* 

While  a  purchaser  may  contract  for  a  perfect  jiapcr 
title,  and  will,  in  such  case,  not  be  requii*ed  to  acce]it  any 
otlier,  yet  if  he  contracts  for  a  good  title  free  and  clear 
from  encumbrances  and  that  such  title  shall  be  shown  by 

3'''  Gibson  v.  lirown,  214  111.  23(1.  '^t  Anderson  v.  Anderson,  251  111. 

Jfo  Emcrso7i   v.   Flcining,   240   111.      415. 
353.  »"  Attrhcrry  v.  Blair,  244  111.  3G3. 

no  Attcberry  v.  Blair,  244  111.  3C3. 
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tlie  abstract  ol'  title,  it  is  not  implied  that  the  abstract  of 
title  shall  show  mattei's  not  of  record  nor  all  the  facts 
ami  eirounistaTices  ooniiectcd  with  the  conveyances  which 
might  affect  the  title/'^ 

In  specific  performance  the  sufficiency  of  the  abstracts 
of  title  is  to  be  determined  as  of  the  date  when  the  ab- 
strat't  was  to  be  furnished  and  the  deal  closed  under  the 
terms  of  the  agreement,  and  not  as  of  some  time'subse- 
Hiient  to  the  filing  of  the  bill  for  specific  performance.*^ 

Relief  discretionary  with  court. — A  specific  perform- 
ance rests  in  the  sound  discretion  of  the  court,  under  all 
the  circumstances  of  the  particular  case,*^  and  is  not  de- 
cHMnl  where  there  has  been  long  delay,  or  laches,  or  a 
material  change  of  circumstances.** 

The  discretion  of  the  court  is  not,  however,  an  arbi- 
trary one,  but  is  regiilated  by  equitable  rules  and  prin- 
ciples.** 


*«Attcberry  v.  Blair.  244  111.  3G3. 

ti  S:mith  V.  Hunter,  241  111.  514. 

42  Phelps  V.  R.  R.  Co.,  63  111.  468; 
McCabe  v.  Crosier,  69  111.  501; 
Falls  V.  Ralls.  82  Ills.  243;  Race  v. 
H'esfon,  86  111.  91;  McCormick  v. 
,^(We.  87  111.  484;  Kerfoot  v.  Breck- 
cnridgc,  87  111.  205;  Beach  v.  Dyer, 
93  111.  295;  Het field  v.  Wiley.  105 
111.  286;  R.  R.  Co.  v.  Reno,  113  111. 
39;  Sloan  v.  Williams,  138  111.  43; 
Gas  Co.  V.  Toivn.  130  III.  42;  Din- 
tleman  v.  G-ilbert.  140  III.  497; 
Leonard  v.  Crane.  147  111.  52;  Clip- 
son  V.  Villars.  151  111.  105;  Shavers 
V.  M'arrick,  152  111.  355;  Cuppy  v. 
Alien,  176  111.  162;  Ry.  Co.  v.  E. 
St.  Louis,  182  111.  438;  Espert  v. 
Wilson,  190  111.  629;  Machine  Co. 
V.  Bates.  192  111.  138;  Bauer  v.  Coal 
Co..  209  111.  316;  Farson  v.  Foofj. 
205  111.  326;  Bennett  v.  Burkhal- 
ter.  257  111.  572;  Loan  Ass'n  v. 
Carroll,   257   111.   380. 

"Taylor  v.  Merrill,  55  111.  52; 
Kinihiill    V.     Tooke,    70     111.     553; 


Rector  v.   Rector,  3  Gilman,   105 
Milnor    v.     Willard,     34     111.     38 
Hough   V.    Coughlan,    41   111.    130 
Thompson  v.   Bruen,   4G   111.   125 
Fitch  V.  Boyd.  55  111.  307;  Iglehart 
V.    Gibson,    56    III.    81;    Beach    v. 
Dyer.  93  111.  295;  Marshall  v.  Peck, 
91    111.    1S7;    Shovers   v.    Warrick, 
152  111.  355;  Bauer  v.  Coal  Co.,  209 
111.  316. 

i*  Griffith  v.  Bank,  6  Gill  &  J. 
424;  Quinn  v.  Roath,  37  Conn.  16; 
Frisbie  v.  Ballance,  4  Scam.  287; 
Broadwell  v.  Broadwcll,  1  Gilman, 
599;  Allen  v.  Woodruff,  96  111.  12; 
see  Phillips  v.  Com.,  119  III.  626; 
Espert  V.  Wilson,  190  111.  629; 
Foioler  v.  Fowler,  204  111.  82;  God- 
win V.  Springer,  233  111.  229;  C«»i- 
berledge  v.  Brooks,  235  111.  249; 
Zenipel  v.  Hughes.  235  III.  424; 
,tH4erso»  v.  Anderson.  251  111.  415. 
415;  Heller  v.  McQiiin.  261  111. 
588;  Corrigan  v.  /falpft,  265  111. 
571;  Bennett  v.  Burkhalter,  257 
111.    572. 
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It  s  not  granted,  however,  as  a  matter  of  course,^^  nor 
of  right;'"'  yet  where  all  the  necessary  elements,  condi- 
tions and  incidents  are  present,  relief  should  he  granted 
as  a  matter  of  right.*^ 

In  determining  whether,  in  equity  and  good  conscience, 
a  contract  should  be  enforced,  the  conrt  may  hear  evi- 
dence of  the  circumstances  under  which  it  was  made,  and 
is  not  confined  to  the  terms  of  the  contract  as  written.** 

When  will  be  enforced. — It  is  a  well-settled  rule  that 
equity  will  not  interfere  in  cases  of  contract,  and  decree 
specific  performance,  unless  it  can  be  done  mutually  and 
completely.*^ 

One  seeking  to  specifically  enforce  a  contract  for  the 
sale  of  land  must  prove  that  he  has  complied  with  the 
terms  of  the  contract  or  that  he  was  able,  ready  and  will- 
ing to  comply  therewith  Init  was  prevented  from  doing  so 
by  the  refusal  of  the  other  party  to  perform,  and  the 
proof  in  such  case  must  be  clear  and  satisfactorj\^'' 

A  party  seeking  the  specific  performance  of  a  contract 
for  tbe  sale  and  conveyance  of  a  tract  of  land,  can  not 
excuse  himself  I'or  not  tendering  tlio  purchase  money 
when  due,  upon  the  ground  that  the  vendor  has  conveyed 
the  land  to  a  tliird  person. ^^ 

One  who  purchases  land  with  full  notice  of  a  prior  con- 
tract by  the  vendor  to  convey  to  another  person  may  be 


i-'R.  R.  Co.  V.  Reno,  113  III.  39 
McDonald  v.  Minnick,  147  111.  651 
Espert    V.    Wilson,    190    111.    629 


52;  Iglehart  v.  Gibson,  56  111.  81; 
Hall  V.  Bryant,  109  111.  64;  Wein- 
partner  V.  Pabst.  115  111.  413;  Cohn 


McKcnnan  v.  Mickclberry,  242  111.  v.  Mitchell,  115  111.  126;  Lyman  v. 

117.  Gedney,    114    111.    395;    Duprez   v. 

ie  Shaw  V.  Schoonhovcr,  130  111.  Williams,   152    111.    102;    Skecn   v. 

448.  Pattcisnn.   ISO   111.    289;    Tryce  v. 

i-!  Evans  v.  Oerry,  174   111.  595;  hittus.  199  111.   189;   Forthman  v. 

Fowler  v.  Fowler,  204  111.  82;  An-  Deters,   206    111.    159;    Schenck   v. 

derson  v.  Anderson,  251  111.   415;  Ballon,  253  III.  415;  Wood  v.  Shcf- 

Zemplc  V.  Hughes,  235  III.  424.  ier,     248     111.     617;     Bothwell    v. 

i»  Espert  V.  Wilson,  190  111.  629;  Srlimidt,  248  111.   586;   Bennett  v. 

Stuhbinys  v.  Durham,  210  111.  542.  Burkhalter,  257   111.  572;   Eiclte  v. 

to  Pi7igle  V.  Connor,  66  MUh.  iHT .  Kionka,  255  111.  392. 

r-o  Scott  V.   Shepherd,  3   (iilmrm,  '>^  Doyle   v.   Teas,   4   Scam.   202; 

483;  Brown  v.  Cannon.  5  Gilnuxn,  see  Shortall  v.  Mitchell,  57  111.  Ifil. 
174;    Warren  v.  Richmond.  53   111 
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res^anlod  as  a  tnistco  for  tlio  latter  and  1)0  deoreod  to  con- 
vey the  land  in  the  same  maimer  as  his  vendor.''- 

lu  a  proceeding  for  specific  performance  the  court  may 
inquire  into  the  real  consideration,  notwithstanding  the 
contract  is  under  soal.^* 

He  must  show  that  he  has  not  been  in  fault,  but  has 
taken  all  ]iroper  steps  toward  the  performance  on  his 
part,  and  has  been  ready,  desirous  and  prompt  to  per- 
form ;''■'  and  he  can  not  have  a  decree,  if  it  is  made  to 
appear  that  he  has  consented  to  a  rescission  of  the  con- 
tract or  has  abandoned  it.''^  He  must  have  made  a  con- 
scientious ctTort,  on  his  own  part,  to  comply  honestly  with 
the  contrtict.^" 

The  fact  that  the  vendor  did  not  have  title  to  the  prop- 
erty at  the  time  the  contract  was  made  will  not  defeat 
specific  performance  if  he  can  make  good  title  at  the  time 
of  the  decree."'^ 

"WTiere,  pursuant  to  an  agreement  for  the  exchange  of 
lauds  deeds  have  been  executed  and  deposited  in  escrow, 
equity  will  enforce  a  specific  performance  of  the  contract 
at  the  suit  of  a  i^arty  who  has  complied  with  the  condi- 
tions upon  which  the  deeds  were  deposited.'^* 

In  an  ordinary  contract  for  the  sale  of  land,  where 
credit  is  given,  and  a  conveyance  is  to  be  made  on  the 
payment  of  the  last  installment,  where  time  is  not  ex- 
pressly the  essence  of  tlie  contract,  a  court  of  chancery 
may,  in  its  discretion,  enforce  the  performance  of  such  a 
contract,  although  the  payments  may  not  have  been 
promptly  made.     But  in  so  doing  the  court  will  inquire 


S2  Schenck  v.  Ballou,  215  lU. 
415;  Waggoner  v.  Saether,  267  111. 
32. 

5s  Corbett  v.  Cronkhite,  239  111. 
9. 

'■iWaUers  v.  Walters,  132  111. 
467;  Morse  v.  Seibold.  Ul  111.  31S; 
UcDonald  v.  Mintiick.  147  111.  651; 
Batch  V.  Eizer.  140  111.  583;  Gas 
Co.  V.  Totcn,  130  111.  42;  Short  v. 
Kieffer,  142  111.  258;  Lasher  v. 
Loeffler,  190   111.   150. 


56  Phelps  V.  R.  R.  Co.,  63  111.  468; 
Lasher  v.  Loeffler,  190  III.  150. 

^B  Kim  hall  v.  Tooke,  70  111.  553; 
Monson  v.  Bragdon,  150  111.  61; 
Ehert  v.  Arends,  190  111.  221. 

^■7  Heller  v.  McGuin,  261  111.  588; 
Cohan  v.  Segal,  253  111.  74;  Giison 
V  Broicn,  214  111.  330;  Mason  v. 
Caldwell.  5  Glim.  196. 

=8  Bowman  v.  Oork,  106  Mich. 
163. 
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into  all  the  circumstances  attending  the  delay,  and  tlie 
conduct  of  the  parties.'^^  Chancery  has  no  power  to  en- 
force a  specific  execution  of  a  contract  contrary  to  tlic 
clearly  expressed  intention  of  the  parties.^" 

Where  a  party  has  so  far  performed  his  part  of  tlie 
contract  that  he  can  not  be  put  in  statu  quo,  he  is  entitled 
to  a  specific  performance,  and  it  is  not  necessary  to  show 
a  literal  performance  on  his  part,  unless  such  perform- 
ance goes  to  the  essence  of  the  contract."^  But  not  where 
the  complainant  knew  when  he  filed  his  bill  that  the  ven- 
dor had  parted  with  the  title  to  the  property.®^ 

Courts  will  not  entertain  a  bill  to  specifically  enforce 
a  contract  to  convey  a  mere  expectancy  until  the  happen- 
ing of  the  contingencj'-  which  brings  the  expectant  intei-- 
est  into  existence.** 

Where  specific  performance  has  become  impossible,  as 
from  a  subsequent  sale  of  the  subject-matter  of  it,  with- 
out notice,  coui'ts  of  equity  will  not  decree  a  specific  per- 
formance, though  tlie  bill  may  perhaps  be  retained  for 
awarding  compensation  in  damages.''* 

Specific  performance  will  be  denied  when  it  appears 
that  the  defendant  has  placed  it  beyond  his  power  to 
specifically  perform  it,  by  sales  and  assignments  to  other 
parties  who  are  not  purchasers  with  notice  of  such  con- 
tract, and  who  are  not  brought  before  the  court. '"^ 

Upon  principles  of  natural  justice,  a  person  ought  not 
to  be  compelled  to  part  with  his  title  to  laud  until  he  has 
received  the  amount  which  he  had  contracted  to  take  for 


^BOlover  V.  Fislier.  11  in.  GG6;  e2  Sellers  \.  Greer,  172  111.  549; 

Murphy  v.  Lock-wood,  21  111.  611;  Eaton  v.  Schneider,  1S5  111.  BOS. 

Snyder  v.   Spaulding.  57  111.  4S0;  "^  Cumniinus    v.    Lohr,    246    111. 

Beach  V.  Dyer,  93  111.  295;  Allen  v.  577. 

Woodruff.  96   111.   12;    Marshall  v.  "4  Woodward  v.  Harris,  2  Carl). 

Peck,  91  111.  187.  R.  439;  see  Oliver  v.  Croswcll,  42 

"0  Kemp   V.    Humphreys,   13    111.  lU.  41;  see  Wallace  y.  Mcljauphliii. 

573;  Stoiv  V.  Rohinson,  24  111.  532.  57  III.  53;   Saur  v.  Ferris,  145  111. 

«i  MeCarkle  v.  Broicn,  9  S.  &  M.  115;   Wollcnsak  v.  Briggs,  119  111. 

167;  Voorhees  v.  DeMeyer,  2  Barb.  4.':.3. 

R.  37;  Shato  \.  lAvermore,  2  Green  <'<i  WollC7isak  v.  Briggs,   119   111. 

(N.  .1.)   Ch.  338;   Towner  v.  Tick-  4.^.3;    Saur  v.  Ferris,  145  111.  115; 

ncr,  112  111.  217.  Bee  Haines  v.  Haines,  69  Mich.  581. 
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it,  nor  slioukl  a  person  rocoivc  a  title  until  lie  lias  paid 
what  he  agreed  to  pay  for  it.^® 

Where  a  party  has  failed  \Yithoiit  snffieieiit  exonse  to 
execute  his  part  of  the  contract,  and  there  has  been  no 
acquiescence  in  the  delay  by  the  other  party,  the  court 
will  not  decree  specific  performance.  But  if  one  party 
has  been  prevented,  by  any  good  cause,  from  performing 
liis  part  of  the  agreement  at  the  sti]nihited  time,  and  the 
other  party  has  suffered  no  material  injury  by  the  delay, 
the  court  will  not  refuse  its  aid.'" 

If,  from  the  vendor's  negligence  or  default,  the  prop- 
erty becomes  incuml)ered  by  judgments,  taxes,  forfeitures 
or  otherwise,  before  the  time  for  convejdug  the  same,  or 
before  he  offers  to  perfonu  his  contract,  he  can  not  insist 
on  perfonnance  by  the  other  party  until  he  relieves  the 
title  from  sucli  subsequent  incumbrances.®* 

Tlie  right  of  a  purchaser  of  land  from  two  joint  own- 
ers to  have  a  specific  performance  of  the  contract,  can 
not  l)e  impaired  by  reason  merely  that  one  of  the  vendors 
has  failed  to  comjily  with  an  agreement  with  the  other  in 
respect  to  the  subject-matter  of  the  contract.^" 

The  fact  that  damages  may  be  recovered  at  law,  is  no 
reason,  of  itself,  why  performance  should  not  be  decreed,'" 
nor  is  the  commencement  of  a  suit  at  law,  of  itself,  a 
bar.''*  Performance  may  be  decreed,  in  a  proper  case, 
whei'e  the  party  has  lost  his  remedy  at  law."^  But  spe- 
cific performance  of  a  contract  will  not  be  decreed,  where 
the  law"  would  not  allow  damages.''* 

A  proposed  purchaser  of  land  by  contract  is  not  enti- 
tled to  demand  specific  performance  after  he  has  induced 
the  other  party  to  l)elieve  he  has  abandoned  the  contract, 

»o  AlJison  V.  Clark,  Breese,  273;  see  Brown  v.  Cannon,  5  Gilm.  174. 

Doyle  V.   Teas.  4  Scam.   2i12;    Ish-  oo  Harding    v.    Parshall,    56    III. 

mael  v.  Parker,  13  111.  324.  219. 

fT  Longworth    v.    Taylor,    1    Mc-  '"'Washburn  v.  Dewey,  17  Vt.  92. 

Lean,   395;    White   v.   Law,   7   Vt.  fi   Brush  v.  Vandenberg,  1  Edw. 

357;    Cleveland  v.   Benton.   11   Vt.  Ch.  21. 

138;  Goodell  v.  Fields.  15  Vt.  448;  ^^  Rogers  v.  Saunders,  16  Maine, 

Hatch  V.  Cobb.  4  John.  Ch.  R.  559;  92. 

Lewis  V.   Woods,   4   How.    (Miss.)  is  Allen  v.  Beal,  3  A.  K.  Marsh. 

S6;  ftKsiell  V.  2S' ester,  46  Mich.  290.  554;     see,    however,     Oetchell    v, 

»» Cooper  V.   Tiler,   46   111.   462;  ^ewe»,  3  Greenl.  350. 
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and  such  other,  relying  upon  that  belief,  has  sought  to 
pi'otect  himself  by  making  other  disposition  of  the  land.'* 

A  court  of  equity  has  power  to  compel  specific  perform- 
ance of  an  agreement  at  the  suit  of  third  persons  where 
the  agreement  is  made  for  their  benefitJ^ 

If  a  contract  for  the  exchange  of  properties  gives  a 
party  thereto  the  clear  right  either  to  make  the  exchange 
or  pay  a  stipulated  sum  of  money  in  lieu  theref,  equity 
will  not  decree  a  specific  performance  of  the  first  alter- 
native.'^* 

An  agreement  to  convey  a  right  of  way  to  a  railroad 
company  may  be  enforced  in  a  proper  case.''"' 

A  defendant  to  a  bill  for  specific  performance  can  not 
escape  liability  by  reason  of  departures  from  the  terms 
of  the  contract  which  were  made  at  his  own  suggestion 
or  in  which  he  has  acquiesced  with  full  knowledge  of  the 
facts.''* 

Where  the  promise  to  keep  a  land  offer  open  for  a  spec- 
ified time  is  made  without  consideration  it  may  be  with- 
drawn by  the  promisor  at  any  time  before  acceptance 
by  the  promisee.'''' 

The  consideration  for  a  contract  to  hold  an  offer  open 
for  a  specified  time  must  flow  from  both  parties,  and 
must  not  only  be  given  by  the  promisee  but  must  be  ac- 
cepted and  received  by  the  promisor.  *° 

The  mutual  agreements  of  the  parties  to  a  contract  for 
the  sale  of  land  are  sufficient  consideration  for  an  exten- 
sion of  the  time  for  completing  the  contract,  and,  in 
equity,  the  vendor  will  not  be  permitted  to  refuse  per- 
foinnanco  upon  the  ground  that  he  received  no  money 
consideration  for  the  extension,  particularly  where  his 
own  act  rendered  the  extension  necessary.^^ 

Wliere  a  person  receives  the  title  to  land  without  con- 
sideration  and  with   knowledge   of   tlie   existence   of  a 

7i  Young  v.  Jordan,  183  111.  459.  2r>4  III.  209. 

T^Bartley  v.  Park  Dist.,  257  111.  ~' Ify.  Co.  v.  Van  Hoorebeke,  191 

363.  III.  633. 

■!^  Davis  V.  7sc?i.s«em,  257  111.  260;  -"^  Hills  v.  McMunn,  232  111.  4,S,S. 

Koch    V.    Streuter,    218    111.    546;  ^«  Adams    v.    Coal    Co..    230    111. 

Barrett  v.  Geisinger,  179  111.  240;  469;   Corbrtt  v.  Corbctt.  239  111.  9. 

Lyman    v.    Crdncy.    114    111.    388;  <^»  Corbctt  v.  Corhclt,  2^9  \\\.  9. 

see    also    Mikelaiczak    v.    Kriippa,  si  Kissack  v.  Bourke,  224  111.  352. 
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vcr1);il  contract  to  convoy  the  land  and  of  its  full  por- 
foniiniioe  on  the  jiart  of  tlic  ))roniis('o,  tlic  title  re- 
ceived is,  in  his  hands  and  in  tlie  hands  of  his  heirs,  sub- 
ject to  the  ei|nities  of  the  promisee,"-  and  ho  may  be 
conipoHcd  to  carry  out  the  contract.**^" 

A  provision  of  a  written  contract  requiring  the  de- 
posit of  tlie  amount  of  tlie  purchase  money  of  land  within 
a  certain  time  may  bo  waived,  and  such  waiver  need  not 
he  in  writing  but  may  arise  from  the  acts  of  the  parties.** 

One  who  places  his  refusal  to  perform  a  contract  for 
the  exchange  of  projierty  upon  a  certain  specific  ground 
is  estopped,  after  litigation  has  begun,  to  set  up  other 
grounds  for  his  refusal.'*^ 

A  court  of  otpiity,  in  a  proper  case,  may  not  only  re- 
form a  contract  so  as  to  make  it  conform  to  the  intention 
of  the  i)ar(ios,  but  may  decree  that  the  same  be  specifi- 
cally ))iMt'ormod  as  reformed."'''' 

Contract  must  describe  land  with  certainty. — A  eon- 
tract  to  convey  real  estate  will  not  be  specifically  en- 
forced unless  it  describes  the  land  with  sufficient 
certainty  to  enable  it  to  be  located."" 

Wherever  the  language  used  in  a  written  contract  may 
api)ly  indifferently  to  different  things,  it  is  competent  to 
show  by  i)arol  evidence  what  the  parties  were,  in  fact, 
contracting  about;  and  this  rule  applies  to  contracts  for 
the  sale  of  real  estate,  even  where  the  Statute  of  Frauds 
has  been  pleaded.^'' 

If  the  contract  executed  by  an  agent  for  the  sale  of  real 
estate  accurately  describes  the  land,  the  mere  fact  that 
the  descri])tion  contained  in  the  contract  giving  the  agent 
his  authority  is  so  indefinite  as  to  require  extrinsic  evi- 
dence to  identify  the  land  is  not  ground  for  denying  spe- 

i^GladviUe   v.    McDole,    247    111.  GIos  v.  Wilsnn,  19S  111.  44;  Hamil- 

34.  ton  V.  Harvey,  121  111.  4G9;  Guyer 

ii'Snell  V.  Bill  263  111.  211.  v.  Warren,  17.5  111.  328;   Carter  v. 

o^Kissack    v.    Bourke.    224    111.  Love,  20G  111.  310;   Seyferth  v.  R. 

362.  Co.,  217  111.  483;  Koch  v.  Streuter, 

^*  Gibson  V.  Broicn,  214  111.  330.  218  111.  546. 

"Froi/d  V.  Schultz.  268  111.  208.  f^T  Hedrick  v.   Donovan,   248   111. 

.  MWetmore  v.   Watson.   2.53   111.  479. 
88;  Fowler  v.  Fowler,  204  111.  82; 
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cific  performance,  there  being  no  question  of  any  misun- 
derstanding by  the  parties  as  to  the  land  intended  to  be 
sold.** 

While  one  who  has  bargained  for  a  good  title  free  from 
liens  and  encumbrances  will  not  be  required  to  accept  a 
title  if  there  is  reasonable  doubt  about  its  validity  or 
whether  it  is  subject  to  liens  or  encumbrances,  yet  he  will 
not  be  permitted  to  object  to  the  title  on  account  of  the 
bare  possibility  that  it  will  prove  defective.*^ 

Forfeitures. — Forfeitures  are  not  favored  in  chancery."" 
It  is  a  harsh  remedy,  and  a  court  of  chancery  readily 
yields  to  the  principle  of  compensation  if  fair  dealing  and 
good  conscience  seem  so  to  demand."^ 

Though  the  prompt  payment  of  notes  by  the  obligee  in 
a  bond  for  a  deed  is  made  of  the  essence  of  the  contract, 
yet  if  the  parties  treat  the  time  clause  as  suspended, 
pending  negotiations  for  settlement,  neither  can  insist 
upon  a  forfeiture  without  giving  the  other  definite  and 
specific  notice.®^ 

Before  a  vendor  can  declare  a  forfeiture  he  must  be 
able  to  tender  a  deed  in  accordance  witli  his  bond."^ 

Contracts  relating  to  personalty  and  personal  services. 

■ — Although  a  court  of  equity  will  enforce  specifically, 
contracts  relating  to  personalty,  in  many  cases,  yet  they 
will  weigh  with  greater  nicety  contracts  of  this  descrip- 
tion than  such  as  relate  to  lands."** 

If  a  broach  of  a  contract  relating  to  jiersonal  property 
may  be  compensated  by  damages,  equity  will  not,  as  a 

ssjjedrick  v.   Donovan,   24S   111.  Rnydcr  v.  Spaulding,  57  III.  480; 

479.  Marshall    v.    Peck,    91    111.    187; 

8"  Attcberry  v.  Ulair,  244  111.  3G3.  Beach  v.  Dyer,  93  111.  29G;  Allen  v. 

00  Watson  \.  White,  152  m.  ZGi;  Woodruff,   9G    111.    12;    Monson   v. 

McCauley    v.    Coe,    150    111.    311;  Urmidon,   159    III.    Gl;    Watson   v. 

Douglas  v.  Ins.  Co.,  127  111.  101.  White,     152     111.     364;     Eaton    v. 

«i  Watson  V.  White.  152  111.  3G4;  Schneider,  185  111.  508. 

see    Harper   v.    Tidholm,    155    111.  "3  BoTter  v.  Bishop,  45   111.   264; 

370;  Bucklen  v.  Hasterlik,  155  111.  Mix  v.  Beach,  4G  111.  311;  see  Wat- 

423;    Eaton  v.   Schneider,   185    111.  son  v.  W7ii<e,  152  111.  3G4. 

508.  "•'  Bank   v.    Seaton,   1   Pet.   299; 

1'^  Glover  v.  Eisher,  11   111.   GGG;  Cohn  v.  Mitchell,  115  111.  124. 
Murphy  v.  Lockwood,  21  111.  G15; 
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pviicral  rule,  inlerfere,"^  unless  tlicrc  is  some  olomont  or 
feature  in  it  to  show  that  the  relief  at  hiw  might  not  Ije 
adequate,  as  where  the  thing  contracted  for  has  some 
special  value  to  the  vendee."" 

The  transfer  of  stock  will  not  always  be  decreed,''^ 
though  a  contract  for  insurance,  or  for  the  delivery  of  fi 
policy  of  insurance  by  the  company,  will  be  enforced, 
even  after  a  loss.*^ 

One  who  has  a  beneficial  interest  in  the  subject  matter 
of  a  contract  involving  the  sale  of  stock  in  a  corporation 
and  the  transfer  to  the  corporation  of  a  certain  patent 
and  whose  name  is  signed  to  the  contract  with  that  of 
the  vendor  and  his  interest  known  to  the  vendee,  may 
maintain  a  bill  against  the  vendee  to  compel  specific  per- 
formance of  tlie  contract."'' 

A  bill  will  not  lie  to  enforce  a  contract  for  personal  ser- 
vices.^ Contracts  for  personal  care  and  service  are  not 
usually  capable  of  specific  enforcement  while  they  remain 
executory,  but  where  the  provisions  for  care  or  for  ser- 
vices have  been  fully  perfomied  the  remaining  provisions 
may  be  specifically  enforced,  if  the  circumstances  are  such 
that  to  deny  specific  performance  would  leave  the  com- 
plainant with  an  injury  which  could  not  be  adequately 
compensated  in  damages.^  An  agreement  to  sing  at  con- 
certs will  not  be  specifically  enforced.^  A  contract  to 
build  a  railroad  will  not  be  enforced  in  equity.*  A  bill 
to  require  defendant  to  retain  complainant  in  a  given  em- 
ployment will  not  lie.* 

A  bill  will  lie  to  enforce  a  parol  agreement  to  transfer 
an  interest  in  letters  patent,  where  the  rights  of  innocent 

»5  Anderson    v.    Olsen,    188    III.  "s  Hills  v.  McMunn,  232  IH.  488. 

502.  1    WoUensak  v.  Briggs,  119   in. 

»8  Anderson    v.    Olsen,    188    III.  iT,Z:    see   Campbell  v.   Potter,   147 

502.  111.  .^76. 

»i  Ferguson  v.  Paschall,  11  Miss.  =  Osteoid  v.  Nehls,  233  111.  438. 

267;  Ross  v.  R.  R.  Co..  1  Wool.  26;  3  Sanquirico  v.  Benedetti,  1  Barb. 

Ames  V.  Witheck,  179  IH.  458.  315. 

«»  Taylor  v.  Ins.  Co.,  9  How.  U.  t  Ross  v.  R.  R.  Co.,  1  Wool.  26; 

S.  390;   see  Carpenter  v.  Ins.  Co.,  Fulton  v.  R.  R.  Co.,  1  Dillon  121. 
4  Sandf.  Ch.  408;   Itis.  Co.  v.  Ins.  ^Kennicott    v.    Leavitt,    37    111. 

Co..  19  How.   U.   S.   318;    S.  C,   2  App.  435. 
Curtis  C.  C.  R.  524. 
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bona  fide  purchasers  have  not  inervened.*  A  bill  will  lie 
by  the  heirs  of  a  deceased  member  against  a  mutual  be- 
nevolent association,  to  compel  the  payment  of  a  benefit 
certificate.'' 

A  contract  to  build  a  hotel,  at  joint  risk  and  expense, 
was  enforced,  where  one  of  the  parties  had  performed  his 
jjart  of  the  contract.® 

A  specific  performance  of  a  conti'act,  to  indemnify 
against  a  pecuniary  liability,  may  be  enforced.® 

Contracts  which  by  their  terms  call  for  a  sucession  of 
acts,  the  performance  of  which  can  not  be  consummated 
by  one  transaction  and  which  require  protracted  super- 
vision, will  not  be  enforced. i" 

When   husband  or  wife  not   party   to   agreement. — 

A  wife  can  not  be  required  to  join  in  a  conveyance  when 
she  is  not  a  party  to  the  agreement  to  convey,^^  and  a 
husband  will  not  be  compelled,  specifically,  to  perform  an 
agreement  to  procure  his  wife  to  join  him  in  a  conveyance 
of  real  estate.^-  And  where  a  wife  refuses  to  execute 
a  contract  by  her  husband  and  herself,  to  convey  her  land, 
he  will  not  be  compelled  to  convey  his  wife's  estate  to 
the  purchaser  to  make  compensation  foi-  the  principal 
estate.i^ 

The  fact  that  the  husband  or  wife  of  the  owner  of  the 
fee  does  not  sign  a  contract  made  by  such  owner  for  the 
sale  of  the  land,  to  be  consumnuited  at  some  future  date, 
does  not  rcnuler  the  contract  unenforceable  for  the  want 
of  mutualily,  as  the  inchoate  right  of  dower  is,  at  most, 
a  mere  encumbrance,  which  may  be  removed  by  the  owner 


e  Whitney  v.  Burr,  115  111.  2S9;  Cranch  C.  C.  500. 

see  Machine  Co.  v.  Bates,  192  111.  lo  Coo?   Co.  v.   Spellman,  39   111. 

138;  //ii!s  V.  .l/c.WHn«,  232  111.  488;  App.     630;     Harley     v.     Drainage 

rorster  v.  Much.  Co.,  266  111.  287.  Dist.,  54  111.  App.  337. 

-  C.  M.  B.  A.   V.   Scars.  114   111.  i^  Mathison  v.  U'/bon,  87  111.  51; 

108;  see  M.  A.  Ass'n  v.  Windover,  Mi.v  v.  Bahlwin,  156  111.  310;  Clark 

137    111.   417.  V.  Jankowskp.  255  III.  129. 

"  Bcrchett    v.    BoUiiuj,    5    Munf.  12  CJarfc  v.  /Souier,  7  Watts,  107; 

402.  Weed  v.  Terry,  2  Doug.  344. 

»  Chamberlain  v.  Bine,  6  Blackf.  ^3  Clark  v.  Reins,  12  Gratt.  (Va.) 

491;    see  Robinson  v.  Cathcart,  2  98. 
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of  the  fee  by  tendering  a  deed  in  wliieli  the  husband  or 
wife  joins  and  releases  sneli  rinlit." 

A  contract  i'or  the  sale  of  homestead  premises  which  is 
not  signed  by  the  vendor's  wife  may  be  specifically  en- 
forced in  equity  by  the  vendee  as  to  the  excess  over  $1,000 
in  value,  and  the  conveyance  will  vest  the  fee  in  the  com- 
plainant except  as  to  such  $1,000.^'^ 

Tf  the  proposed  vendor,  within  the  time  fixed  by  the 
contract,  tenders  a  general  warranty  deed,  in  which  the 
wife  unites,  releasing  her  dower  and  homestead  rights, 
the  objection  that  the  wife  did  not  sign  the  contract  is  no 
defense  to  specific  performance.^" 

If  the  purchaser  accepts  a  contract  signed  only  by  the 
vendor,  which  contains  no  provision  that  the  deed  shall 
he  sigiied  by  his  wife,  the  purchaser  is  bound  to  accept  a 
deed  signed  by  the  vendor  alone,  and  pay  the  full  pur- 
chase price  and  r(>ly  on  the  covenants  of  his  deed.^^ 

A  court  of  equity  has  power  to  compel  specific  per- 
formance of  an  agreement  at  the  suit  of  third  persons 
where  the  agreement  is  made  for  their  benefit,  provided 
it  is  such  an  agreement  as  the  court  would  enforce  be- 
tween the  parties  to  it;  and  such  relief  is  not  precluded 
by  the  fact  that  the  agreement  reserves  the  right  of  one 
party  to  declare  a  forfeiture  of  the  estate  conveyed  for 
breach  of  a  condition  subsequent.^^* 

Voluntary  agreements. — The  specific  performance  of  a 
mere  voluntary  agreement  will  not  be  enforced. ^^  A  vol- 
untary settlement  will,  however,  be  enforced,  at  the  in- 
stance of  a  child,  against  the  heir,  if  the  former  have  the 
preferable  equity,^"  and  it  has  been  held  that  a  volun- 
taiy  agreement,  if  executed,  would  be  aided  in  equity.^" 

i*  Cohen  v.    Segal.    253    111.    34;  is  Shepherd  v.  Shepherd,  1  Md. 

Mikelaiczak    v.    Kruppa,    254    111.  Ch.  Decis.  244;    Vasser  v.   Yasser, 

209;    See  Gage  v.   Cummings,   209  23    Miss.    378;    Boze   v.    Davis,   14 

ni.  120.  Texas,  331;  Rountree  v.  Smith,  l.')2 

>^'  White  V.  Bates.  234  111.  179.  111.  493;  Car  Co.  v.  S.  C.  L.,  142  III. 

"^  Mikelaiczak    v.    Kruppa,    254  315;     Wolf   v.    Bradberry,    140    111. 

III.  20!).  578. 

■"  Clnrk   V.   .Jankowsky.   255   III.  i»  Haines  v.  Haines,  6  Md.  435. 

129;  liartak  v.  Isvolt.  261  111.  279.  2"  Read  v.  Long,  4  Yerg.  68. 

'"a  Bartley  v.  Park  Dist.,  257  III. 
363. 
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Lost  instrument. — A  specific  lierformance  of  a  contract 
for  the  sale  of  land  will  be  decreed,  although  the  contract 
may  be  lost,  on  showing  clearly  the  loss  of  it,  and  its  con- 
tents.-i 

Of  an  award. — The  performance  of  an  award  will  be 
enforced,  on  the  ground  that  such  performance  is  an  exe- 
cution of  the  agreement  of  the  parties,  as  fixed  by  the 
arbitrators.--  But  the  enforcement  of  an  award  for  the 
pajTiient  of  money  has  been  refused;-^  although  where 
some  other  specific  act  is  prescribed  by  the  ward,  its  per- 
formance will  be  enforced.-* 

Specific  performance  of  an  agreement  to  refer  a  dis- 
puted matter  to  arbitrators,  can  not  be  decreed  ;^^  al- 
though it  has  been  held  that  submission  by  adult  heirs, 
of  an  equitable  claim  to  land,  of  which  their  ancestor  died 
seized,  may  be  enforced.^® 

Partnersliip  contracts. — Specific  performance  of  a 
contract  to  form  a  partnership,  as  a  general  rule  will  not 
be  enforced.-"  Even  if  the  contract  provides  for  a  fixed 
term  for  its  duration.^^ 

Parol  contracts. — The  specific  performance  of  a  parol 
contract  for  the  conveyance  of  land  will  be  enforced 
where  the  consideration  has  been  paid,  and  the  purchaser 
has  taken  possession  ;-'■*  or  where  the  vendee  has  paid 

21  GotcfcoM'sfci  V.  Day,  16  111.  259.  1512;    2  Lind.   Part,   section   991; 

i^  McNeil    V.    Magce,    5    Mason,  Bates    v.    Smith,    29    Mich.    165; 

2H\  Ballance  \.  Underhill,ZBcAm.  Clark    v.     Trultt,     183     111.     239; 

453;   Jones  v.  Mill  Greek,  4  Pick.  Doyle   v.   Bailey,   75    111.    418. 
507;    Cook  v.   Vick,  2   How.   Miss.  2s  Bates  on  Part,  section  1012. 

R.  882.  ^^  Ramsey  v.  Liston,  25  111.  114; 

23  Turpin    v.     Bouton,     Hardin,  Fitssim-mons  v.  Allen,  39  111.  440; 

312.  Temple    t.    Jackson,    71    HI.    13; 

2i  Story  V.   R.   R.  Co.,   24   Conn.  Gihbs   v.    Blackwell,    37    111.    191; 

94;  A'ir.s('.7/ V.  FiA-c,  27  Ala.  383.  Langston    v.    Bates,    84    111.    524; 

^''Copper   V.    Wdls,    Saxon,    10;  Bohanan  v.  Bohanan,  96   III.  591; 

Tobey  V.  County  of  Bristol,  ZStovy,  Smith    v.    Yocum,    110    111.    142; 

ROC;     Conner    v.    Drake,    1    Ohio  Ashelford  v.  Willis,   194   111.   492: 

Slate  R.   1G6;    Tobey  v.  Rowe,  18  Morrison  v.  Herrick,  130  111.  G31; 

111.  Aiip.  293.  Fonts  v.  Roop,  171  111.  568;  Clancy 

^'■•Boytl  V.  Magrwder,  2  Rob.  Va.  v.   Flusky,   187   111.   605;    Wliitc  v. 

76.  White,    231    III.    298;    Pasqiiny    v. 

27  Bates  on   Fart.,  sections  1009-  Pasqnay.   235  III.   48;    Christeiisen 

11;    Fry    on    Spec.    Perf.,    section  v.  Chrislcnsen,  265  111.  170. 
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part  of  tlie  consideration,  and  taken  possession  and  made 
v;ilu;il)lo  iin]u-nv('inents,  and  tendered  the  balance  ol'  tlie 
purchase  niouey  before  the  expiration  of  the  contract, 
though  the  vendor  has  sold  tlie  land  to  a  second  vendee.^" 
But  these  acts  of  performance  must  have  been  done  by 
virtue  of  the  contract  songlit  to  be  enforced  and  for  tlie 
purpose  of  performing  it.^^  Part  payment  is  not  of  itself 
sullicieiit.^-  And  if  the  j^arty  can  be  amply  recompensed 
l)ecuniarily,  specitic  pei'formance  will  be  denied. ^^ 

A  court  of  equity  will  not  permit  the  Statute  of  Frauds 
to  be  used  for  the  perpetration  of  a  fraud,  and  will  there- 
fore enforce  an  oral  contract  which  has  so  far  been  per- 
formed by  one  party  that  to  permit  its  repudiation  by  the 
other  would  accomplish  a  fraud. ^* 

The  i)roofs  must  clearly  establish  a  contract,  and  all  its 
terms  and  conditions,'^  and  that  the  purchaser  has  relied 
upon  and  performed  his  part  of  the  agreement,  and  that 
it  has  been  so  far  p(>rformed  as  to  take  it  out  of  the  stat- 
ute of  frauds,  and  the  contract  must  be  proved  substan- 
tially as  set  forth  in  the  bill,  before  a  decree  will  be 
granted.'® 

The  defense  of  the  Statute  of  Frauds  to  a  bill  for  spe- 

so Blunt   V.    Tomlin,   27    111.    93;  Brix  v.  Ott,  101  III.  70;  Alhcrtson 

Keys  V.  Test,  33  111.  31G;   DeWolf  v.  Ashton.  102  III.  50;   McClure  v. 

V    Pratt.  42  111.  198;   Chambers  v.  Otrich.  118  III.  320;  Clark  v.  Clark, 

Rowe,    36    111.    171;    Adkinson    v.  122  111.  388;  Cforham  v.  Dodge,  122 

Tanner.  68  lU.  247;  Ramsey  v.  Lis-  111.  528;  Cloud  v.  Greasley,  125  III. 

ton,  25  111.  114;  Deniston  v.  Hoag-  313;  Shaw  v.  Shoonhoven,  130  III. 

?and,  67  111.  2G6;  Harrison  v.  Polar,  448;   Barrett  v.  Geisinger,  148  111. 

116  III.  279.  98;    Havana    v.    Ashurst,    148    III. 

31  Black  V.  Gas  Co.,  250  111.  68;  115;    Koch  v.  Ass'n,  137   111.   497; 

Christcnscn  v.  Christensen,  265  111.  Khovers  v.  Warrick,  152   111.   355; 

68;  Lonergan  v.  Daily,  2GG  111.  189.  Geer  v.  Goudy,  174  111.  514;  Dunn 

32Sco<f  V.  Bush,  26  Mich.  418.  v.  Berks,  175   111.  243;    Godschalk 

S3  Webster  v.  Gray,  37  Mich.  37.  v.  Fulmer,  176  111.   64;    Wright  v. 

3*BIacfc  V.  Gas  Co.,  250  111.  68;  Raftree,    181    111.    464;    Clancy    v. 

rail    V.    Rynearson,    249    111.    34;  Fluskey,  187  111.  605;    Vail  v.  Ry- 

Dalby   v.    Maxfield,    244    111.    214;  nearson,  249  III.  501;   Christensrn 

OladviUe  v.  McDole,  247  111.  34.  v.  Christmseti.  2C5  111.  170;  Lonrr- 

ni  Standard  v.  .standard.  221  I".  gan  v.  Daly,  266  III.  189;  White  v. 

25.">;    Ranson   v.    Ranson,    233    111.  Wlrite.  251  Ul.  2nS;  Daily  v.  Kohn, 

369;  Worth  v.  Worth.  84  111.    112;  234    III.    259;    Ranson   v.    Ranson, 

Richardson  v.  Lander,  267  HI.  1^1.  233  111.  369. 

^^HartweU  v.  Black,  48  111.  301; 
42 
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cific  performance  of  a  contract  to  convey  land  can  be 
raised  by  demurrer  only,  where  it  appears  from  the  face 
of  the  bill  that  the  contract  is  not  evidenced  by  a  writing 
duly  signed.^^ 

A  verbal  contract  respecting  land  is  not  void  but  void- 
able at  the  will  of  either  part}',  and  a  third  person  having 
no  interest  in  the  land  and  not  in  privity  with  either  of 
the  parties  at  the  time  the  agreement  is  made  can  not 
interpose  the  defense  of  such  statute.-''^ 

While  parol  evidence  may  be  admitted  to  show  the  con- 
sideration for  a  contract  and  acceptance  by  the  signer 
and  to  identify  the  party  and  property,  yet  the  contract 
can  not  rest  partly  in  writing  and  partly  in  parol.^^ 

The  possession  must  be  taken  under  the  contract  and 
not  as  a  mere  tenant.*" 

Acts  must  be  shown  unequivocally  referring  to  and  re- 
sidting  from  the  agreement  and  done  with  a  direct  view 
of  its  performance.'*^ 

A  parol  contract  by  a  father  to  convey  to  his  son,  on 
condition  of  his  taking  possession  and  making  improve- 
ments, on  a  clear  and  proper  case  shown,  will  be  en- 
forced.*- But  not  unless  the  promise  has  not  only  been 
acted  upon  by  taking  possession  of  the  land,  but  also  by 
the  expenditure  of  money  and  the  making  of  valuable  and 
permanent  improvements  with  the  knowledge  and  consent 
of  the  promisor.*^ 

To  justify  a  court  of  e(iuity  in  specifically  enforcing  an 
oral  promise  to  convey  land  where  the  Statute?  of  Frauds 
is  pleaded,  the  coiniilaiiiant  must  establish  the  promise 

^T  Fowler  v.  Fowler,  204  111.  82.  v.   Illhiier,   55    lU.    514;    Jririn   v. 

38  Pasguaj/   v.   Pasquay,   235    111.  Di/fcc,  114  111.  302;  Wood  v.  Thorn- 

48;  Gary  v.  Newton,  201  111.  170.  Icy,  58  III.  464;  Clark  v.  Clark,  122 

saElwell  v.  Hicks,  238   111.   170.  III.  3S8;  Weingartner  v.  Pahst,  115 

*o  Kaufman  v.  Cook,  114.111.  11;  III.  412;  Chesnut  v.  Chrsnut,  15  III. 

mack  V.  G'as  Co.,  250  111.  68;  Koch  App.  442;   Walters  v.  Walters,  132 

V.  Bldn.  Assn.,  137  111.  497.  111.  467;  Fonts  v.  Roof.  171  111.  56S; 

i I  Sullivan   v.    Estate,   9S    Midi.  Oaincs    v.    Kendall.    176    111.    228; 

570.  Sunford  v.  Daius,  ISl   111.  570. 

tiBohanan   v.   Bohanan.   96    111.  "  oeer   v.   Ooudy.   174    111.   514; 

591;    McDowell   v.    Lucas,    97    111.  Baker    v.    Allison,    186    III.    613; 

489;  Langston  v.  Bates.  84  III.  524;  Clancy  v.  Flmky.  187  111.  605;  An- 

Bright  v.  Bright,  41  111.  97;  Kurtz  dersen  v.  Andersen,  243  111.  406. 
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by  oloar  proof  tliat  the  promisoc  took  possession  mider  tlio 
terms  of  the  promise,  and  that  he  made  histin^'  and  valu- 
able improvements  upon  the  land  with  his  own  funds,  re- 
lying upon  the  promise,  with  the  knowledge  of  the  prom- 
isor.'^ 

A  parol  agreement  to  convey  land  in  consideration  of 
the  marriage  of  the  grantee  is  not  taken  out  of  the  statute 
of  frauds  by  such  marriage. ''■''' 

An  agreement  to  execute  a  mortgage  upon  real  estate, 
is  an  agreement  concerning  an  interest  in  lands,  which, 
to  be  valid,  must  be  in  writing,  or  evidenced  by  some  note 
or  memorandum  thereof,  signed  by  the  promisor.  So, 
where  one  party  sigiis  a  memorandum  offering  to  ex- 
change land  which  he  owns  for  land  owned  by  another 
party,  such  memorandum  can  not  be  made  a  valid  con- 
tract by  the  verbal  acceptance  and  promise  of  the  other 
party  to  make  such  exchange;  such  verbal  promise,  not 
being  enforceable,  being  required  by  the  statute  of  frauds 
to  be  in  writing.*" 

Where  a  sister,  in  accordance  with  her  brother's  verbal 
agreement  to  leave  a  farm  and  his  personal  property  to 
her,  conveys  her  interest  in  the  fann  to  him  and  resides 
with  him  upon  the  farm,  doing  the  housework  and  assist- 
ing him  in  running  the  farm  for  some  seventeen  years, 
until  the  brother's  death,  there  is  such  possession  by  the 
sister,  even  though  not  exclusive,  as  takes  the  case  out  of 
the  operation  of  the  Statute  of  Frauds."" 

"Where  a  child  seeks  to  enforce  the  specific  performance 
against  a  i)arent  of  a  parol  contract  to  convey  land,  such 
agreement  must  be  clear  and  certain  in  its  terms  and  be 
established  by  testimony  of  an  undoubted  character  which 
is  clear,  definite  and  unquestioned.** 

**  standard  v.  Standard,  223  lU.  *s  Worth  v.   Worth,  84  III.   442; 

2f5;    M'alson   v.    Watson,   225    lU.  Clark  v.  Clark,  122  III.  388;   Geer 

412;    Hanson   v.   Hanson,    233    111.  v.  Goudy,  174  111.  514;   Scitman  v. 

369;  White  v.  Whit<'.  241  111.  551.  ficitman.  204  111.  504;   Standard  v. 

*'^  Welch  V.   Whclpley,   62   Mich.  Standard,  223  111.  255;   Ranson  v. 

16.  Hanson,     233     111.     369;     Daly    v. 

*<i  Warden  V.  WilUams,  &2  U\c\i.  Kohn.    234    111.     2.59;     Kofsky    v. 

50  hofsky,  254  111.  88;  Richardson  v. 

«T  Dalhy  v.  Maa^field,  244  111.  214.  Lander,  267  III.  181. 
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Declarations  made  by  a  promisor  or  donor  to  third  per- 
sons do  not  constitute  such  clear,  deiinite  and  unequivo- 
cal testimony.*** 

Where  a  verbal  contract  to  convey  land  does  not  con- 
template that  the  promisee  shall  have  i^ossession  of  the 
land  before  the  death  of  the  promisors,  the  fact  that  the 
promisee  does  not  have  exclusive  possession  of  the  land 
during  the  lifetime  of  the  promisors  is  not,  of  itself, 
ground  for  allowing  the  defense  of  the  Statute  of  Frauds 
to  be  interposed  to  defeat  the  promisee's  right  to  spe- 
cific performance.^" 

Under  an  alternative  prayer  for  relief  in  a  bill  for  spe- 
cific performance  of  an  alleged  oral  contract  to  convey, 
the  complainant  may  be  allowed  the  value  of  permanent 
improvements  placed  by  him  upon  the  land,  in  the  expec- 
tation that  it  would  be  his,  and  which  have  enhanced  the 
value  of  the  laud.^^ 

The  mere  doing  of  some  work  and  furnishing  some 
building  material,  by  the  complainant  for  the  defendant, 
pursuant  to  the  parol  contract,  is  not  sufficient  part  per- 
formance to  take  the  case  out  of  the  statute  of  frauds.^" 

Payment  of  consideration  for  land  sold  under  a  verbal 
agreement  will  not  always  take  the  case  out  of  the  statute 
of  frauds,  nor  will  possession,  when  the  purchaser,  as  a 
tenant  in  common,  merely  remains  in  possession.  Acts 
done  as  owner,  and  in  reliance  upon  ownership,  and  for 
which  damages  will  not  be  adequate  compensation,  are 
also  necessary  to  entitle  a  party  to  the  enforcement  of 
sucli  an  agreement.'''^ 

Laches. — Although  great  lapse  of  tiinc  will  not  be  a  bar 
where  the  complainant  has  been  in  no  dcrauli,  and  has 
])een  reasonably  active  during  the  wliole  time  in  asserting 
his  rights  and  endeavoring  to  enforce  perforniance,°°  yet, 

*«  Ibid.  Langston    v.    Bates.    84    111.    524; 

s"  Gladville   v.    McDole,   247    111.  I'irkvrcU  v.  Morss.  97  111.  220. 

34.  '■'3  Fcckham   v.    lUihJi,    4!)    Mich. 

r'l  Hanson    v.    Ranson,    233    111.  179. 

369.  "  Coulson  v.  Walton,  9  Pet.  62; 

'•2  Cloud  V.  Orcasley.  12.")  111.  313;  riihhons  v.  Hoao,  9.S  111.  45;   Mar- 

Cronk    V.    TrimhuU.    G6    111.    428;  .shall  v.  Vary,  90  III.  289. 
radflcld   V.    Padflrld,   92    111.    198; 
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wlicro  11(1  cffdrt  liad  been  made  l>y  a  vendee  in  liis  lifo- 
titne,  nor  liy  his  lieirs  after  his  death,  until  twenty-nine 
years  had  ehqised,  and  the  land  had  risen  in  value,  and 
other  eircuinstanees  had  occurred,  the  lapse  of  time  was 
Iield  a  conchisive  bar.'*® 

A  i)arol  a,ii:reenient  for  the  conveyance  of  land  should 
never  h(^  enforced  in  equity,  unless  it  is  satisfactorily 
proved :  and  there  are  important  acts  of  part  performance, 
raisin.u-  stroiii;'  equity  in  tlie  complainant's  favor;  and  as 
time  destroys  evidence,  great  delay  in  iiling  a  bill  for  the 
specific  jierformance  of  such  an  agreement,  even  if  delay 
is  excused,  will  necessitate  a  close  scrutiny  of  the  pi'oofs. 
But  hiclics  in  tiling  a  l>ill  is  not  imputed  to  a  minor  or  to 
a  person  not  competent  to  act  in  his  own  behalf.^^ 

On  the  general  subject  of  delay,  the  cases  cited  in  the 
note  below,  are  important.^^ 

Vendor  against  purchaser  or  his  assignee. — A  vendor 
may  have  a  specific  performance  of  a  contract  for  the 
sale  of  land  decreed  against  his  vendee.  The  remedy  is 
mutual,  and  may  be  availed  of  by  either  the  vendor  or 
vendee.  It  lies  in  favor  of  the  personal  representatives 
of  a  deceased  vendor,  and  against  subsequent  purchasers 
or  assignee  of  the  vendee,  taking  with  notice.'^'' 

The  remedy  against  an  assignee  of  the  vendee  is  in  th<^ 
nature  of  a  proceeding  in  rem  rather  than  in  personam; 
and  no  personal  decree  can  be  had  against  the  assignee  for 
the  imrchase  money,  unless  ho  has  assumed  the  payment 
as  a  part  of  the  price  he  was  to  pay  for  his  interest  in 
the  laud.«" 

As  to  lands  out  of  the  State. — Where  the  court  has 
acquired  jurisdiction  of  the  person  of  the  defendant,  it 
may  compel  him  to  specifically  perform  his  contract  for 

■e  Holt  \.  Rogers.  S  Pet.  420.  Meter,    1C4    111.    304;    Winslow   v. 

^T  Dragoo    v.    Dragoo,    50    Mich.  Leland.  12S   111.  304;   McLaurie  v. 

573;     Chandler    v.    McKinney,     6  Barnes,     72     III.     73;     Forstcr    v. 

Mich.  217;  Dow  v.  Jewell,  21  N.  H.  Macli.  Co.,  26G  111.  287. 

470;  Cusey  v.  Hall,  81  111.  160.  so  story's  Eq.  Jur.  §  789;  Cham- 

■■»Milnor  v.  Willard,  34  111.  38;  pion  v.  Brown.  6  .lohns.  Ch.  398; 

Rose  V.  Swan.  fiS  111.  37;  Bragg  v.  Robinson  v.  Appleton,  124  111.  276 

Olson.  128  111.   540;    Morse  v.  Set-  o»  Champion    v.    Brown,    supra; 

bold,  147  111    318;   Thomas  v.  Van  Robinson  v.  Appleton,  supra. 
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tbe  conveyance  of  land,  although  tlie  land  may  bo  situ- 
ated in  another  State.  The  decree  in  such  case  will  oper- 
ate upon  the  person  of  the  defendant.*^ 

A  decree  of  specific  performance  for  the  sale  of  land 
can  not  be  rendered  against  a  non-resident  vendor 
brought  into  court  by  publication,  only.*^ 


SECTION   II. 
PARTIES  TO  BILL. 

The  general  rule  is,  that  the  parties  to  the  contract  are 
the  only  proper  parties  to  a  suit  for  a  specific  perform- 
ance ;*'■'  and,  except  in  the  case  of  an  assignment  of  the 
entire  contract,  there  must  be  some  special  circumstances 
to  authorize  a  departure  from  the  rule.®^ 

In  case  of  a  contract  for  the  sale  of  real  estate,  if  the 
vendor  should  die,  and  a  bill  is  brought  by  his  personal 
representatives  for  a  specific  performance  of  the  con- 
tract, all  the  heirs  of  the  vendor  ought  to  be  made  par- 
ties, either  as  complainants  or  as  defendants,  before  a 
specific  performance  is  decreed.'"'  In  Michigan  it  has 
been  held  that  in  such  a  case  the  heir-at-law,  and  not  the 
]3ersonal  representative  of  the  deceased,  is  the  proper 
):)erson  to  file  the  bill.''^  For  the  same  reason,  if  the  ven- 
dee should  die,  on  a  like  bill  brought  by  the  vendor  or  his 
personal  representatives  for  a  specific  performance,  the 
heirs,  or  devisees,  if  any,  of  the  vendee,  as  well  as  his 
personal  representatives,  should  be  made  parties  to  the 
bill.6* 

02  Cloud  V.  Greasley,  125  111.313;  Fry  on  Spec.  Perf.,  Sec.  79;   Pom- 

Jiaker  v.  Rockahrand,  118  111.  365;  eroy  on  Contracts,  Sec.  483;  Clark 

Cooley    V.    Scarlett,    38    111.    316;  v.  Jattkowsky.  255  111.  129. 

nevans    v.    Murray,    251    111.    603;  niWillard  v.   Taylor,  8  Wallace, 

Poole  V.  Koons,  252  111.  49.  557;   Story's  Eq.  PI.  §  177b.-  Glbbs 

m  Foicler  v.  Fowler.  204  III.  82;  v.  Blackwcll,  37  111.  191;   Allen  v. 

Hayes    v.    O'Brien,    14'.)    111.    403;  Woodruff,  dG  III.  12;  State  Bank  v. 

Johnson   v.   Oibson,    IIG    111.    294;  7ns.  Co.,  238  111.  148. 

Cloud  V.  Qtcasley,  125  111.  313.  ««  Story's  Eq.  PI.  §  160;  RoUn- 

'H  Dcniston  v.  Hoagland,  67   111.  son  v.  Appleton,  124  111.  276. 

265;    Wa.shl)urn  v.  Fence  Co.,  109  bt  Hursc  v.  Dexter,  9  Mich.  240. 

111.   71;    Burton  v.  Perry.   146   111.  «»  Tomiscnd   v.    Camperdown,   9 
71;  Bank  v.  Itis.  Co.,  238  111.  148; 
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Wlioro  lai)d  that  has  been  contracted  to  be  conveyed  is 
det'dod  away  to  a  third  porsoii,  Ixith  the  party  to  the  can- 
tract  aiul  the  person  to  wliom  tlie  huid  lias  been  conveyed 
.shoidd  be  made  parties  to  the  bill.""  A  wife  is  not  a 
proper  party  where  she  has  not  released  her  dower.'"' 

SECTION  III. 
FRAME   OF  BILL. 

The  bill,  in  cases  of  specific  performance,  should  de- 
scribe the  land  with  such  accuracy  and  certainty  that  it 
can  be  identified  lieyond  the  possibility  of  future  contro- 
versy. A  court  of  equity  will  decree  the  specific  per- 
formance of  a  contract  only  when  the  contract  is  so  clear 
as  to  have  no  uncertainty  as  to  quantity,  shape  and  loca- 
tion.'i 

The  complainant  should  set  out  in  his  bill  the  contract 
according  to  its  legal  effect,  and  should  aver  a  perform- 
ance of  all  the  conditions  precedent  on  his  part.'^ 

But  a  general  allegation  that  he  has  done  all  that  he 
was  bound  by  the  contract  to  do,  is  insufficient;  the  par- 
ticular acts  which  he  has  perfonned  should  be  stated,  in 
order  that  the  court  may  determine  whether  he  has  done 
all  that  he  ouglit.'^^ 

Where,  however,  the  complainant  has  partially  per- 
formed the  contract  on  his  part,  a  formal  allegation  in  the 
bill  that  he  is  ready  to  complete  the  performance,  is  un- 
necessary.'* 

An  averment  of  good  title  in  the  vendor  is  an  essential 
part  of  a  bill  for  the  specific  performance  of  an  agree- 
ment to  purchase  land." 

Price,    130;    Story's    Eq.    PI.    160,  ton  v.  Harvey,  121  111.  469;  Hcclce 

177;  Cooper  Eq.   PI.  38,  39;   Dun-  v.  Meyer,  68  111.  App.  65. 
con  V.  Wickliff,  4  Scam.  452;   Mix  ■'^  Bates  v.  Wheeler,  1  Scam.  54; 

V.   Beach.   46    III.   311;    Watson  v.  see  Morton  v.  Smith,  86  III.  117. 
White.  152  III.  364.  '3  Davis  v.  Harrison,  i  Litt.  261. 

«»  Daily   v.   Litchfield,   10   Mich.  '*  Hatcher  v.  Hatcher,  1  McMul- 

29;    Morris  v.  Hoyt,   11   Mich.   9;  len,  Ch.  311;    Roby  v.  Cossitt,  78 

Brener  v.  Dodge,  28  Mich.  359.  111.  638. 

■"'Richmond     v.     Rjbinson,     12  ^^  Thews  v.  Maltby,  69  111.  App. 

Mich.  193.  30;    Roliy  v.   Cossitt,   78   111.   638; 

'»1  Story's  Eq.  .lur.  767;  Hamil-  Page  v.  Greeley,  75  111.  400. 
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The  bill  may  be  so  framed  as  to  olitain  specific  per- 
formance or  cancellation  of  the  contract."" 

If  the  complainant  wishes  to  set  off  against  the  amoimt 
to  be  paid  by  him  an  indebtedness  to  him  from  the  other 
23arty,  he  mnst  lay  the  proper  fonndation  for  it  in  his  bill, 
or  he  can  not  have  the  same  allowed.''' 

The  complainant  need  not,  at  his  peril,  state  the  pre- 
cise amount  due  on  the  contract.  He  may  state  his  case 
most  favorably  to  himself,  and  if,  upon  the  equities  of  the 
case,  the  court  should  decree  a  different  amount,  he  can 
then  conform  to  its  judgment.''* 

A  bill  for  specific  performance  of  a  contract  for  the  sale 
of  land  is  not  defective  in  failing  to  allege  complainant's 
performance  of  a  condition  precedent,  where  facts  are 
alleged  showing  a  waiver  of  such  condition  for  a  period 
of  thirty  days  to  enable  the  defendant  to  furnish  a  proper 
abstract  of  title  and  an  offer  to  perform  such  condition 
before  the  expiration  of  such  period.''^ 

Tender. — To  entitle  a  purchaser  to  demand  a  deed  and 
maintain  a  bill  for  specific  performance,  it  is  sufficient  if 
he  is  ready  and  offers  to  pay  any  sum  that  may  be  found 
due,  and  to  comply  with  the  contract  on  his  part,*"  and 
the  technical  rules  that  govern  pleas  of  tender  in  actions 
at  law  are  not  applicable.*^ 

Where  a  bill  alleges  a  tender,  it  is  not  necessary  for 
the  defendant  to  renew  the  tender  or  pay  the  money  into 
court  upon  filing  of  a  demurrer.*- 

Tlie  failure  of  a  vendee  to  tender  performance  and  de- 
mand a  deed  before  filing  a  bill  only  affects  the  question 
of  costs.*^ 

A  bill  for  specific  performance  of  a  contract  for  the  sale 
of  land  suflicicntly  avers  the  ability  of  the  complainant 

^«  Mills    V.     Metealf.     1     A.     K.  f540;    Dnlin  v.  Prince,  124  III.  7G; 

Marsh.    477;    Gordon    v.    Johnson.  Watson  v.  White.  152  111.  364. 

186  111.  18.  SI  M'atson  v.  White,  152  111.  364; 

■tT  Scott    V.    Shepherd,    3    Gilni.  .see   Doylc  v.    Teas,   4    Scain.   202; 

48:i.  Webster   v.    French,    11    111.    254; 

^sIIull    V.     Peer,    27     111.    312;  Anderson  v.  W/i lie,  27  111.  57. 

Doioning  v.  Plate,  90  111.  268.  »=  Davis  v.  Iscnsteln,  257  111.  260. 

70  Kissttck  V.  Bourke,  224  111.  352.  ss  Morris  v.  Iloi/t,  11  Mich.  8. 

io Meckel    V.    Johnson,    231    111. 
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to  pay  tlio  amount  of  the  purchase  money  if  it  alleges  that 
the  oomphiinant  was  "ready,  eager  and  willing  to  comply 
with  tlie  tonus  of  the  contract.'"*'' 

A  defendant  in  chancery  wlio  alleges  in  his  answer  his 
specific  ground  for  refusing  the  complainant's  tender, 
waives  otlier  grounds  for  refusing  the  tender  wliich  are 
disclosed  liy  tlie  evidence.^' 

No  tender  by  the  complainant  in  a  bill  for  specilic  per- 
fornuincc  is  necessary  l)cfore  filing  tlie  bill,  where  the 
(IffiMuhmt  lias  repudiated  the  contract  and  put  it  out  of 
his  power  to  comply  therewith  by  conveying  the  land  to 
a  tliird  ])arty.^® 

Failure  of  the  complainant,  in  a  suit  to  specifically  en- 
force a  jiartition  agreement,  to  make  formal  demand 
u]ion  the  defendant  to  execute  a  deed  does  not  affect  the 
merits  of  the  suit  nor  require  apportionment  of  costs, 
where  the  complainant  had  performed  her  part  of  the 
contract  and  made  and  delivered  her  deed,  and  the  de- 
fendant, instead  of  tendering  a  deed  and  asking  for  a  dis- 
missal of  the  bill  at  complainant's  costs,  denied  complain- 
ant's riglit  to  a  deed  and  contested  such  right  throughout 
the  case.**"'' 

Failure  of  the  proposed  vendee  to  fully  perform  his 
jiart  of  the  contract  within  the  time  allowed  therefor 
should  not  defeat  lus  right  to  specific  performance  if  he 
has  made  a  conscientious  effort  to  perform  within  the  time 
allowed,  and  failed  only  because  he  was  unable  to  find  the 
vendor  at  her  home  or  place  of  business  in  time  to  make 
the  tender.*^ 

.  The  fact  that  the  vendee  may  have  refused,  without 
cause,  to  carry  out  the  contract  and  attempted  to  rescind 
the  same,  relieves  the  vendor  from  the  necessity  of  mak- 
ing a  ton(h'r  of  the  deed,  but  it  does  not  relieve  him  of 
doing  the  things  which  he  had  agreed  upon  his  part  to  do, 
in  case  he  desires  to  file  a  bill  for  specific  performance.*** 

8*  A'issacfe  V.  Bowrfce,  224  111.  352.  st  Emerson  v.  Fleming,   246   111. 

85  Rankin  v.  Rankin,  21G  III.  132.  353. 

»o  Cumbcrledge    v.    Brooks,    235  »» Bothwell  v.   Schmidt,  24S   III. 

III.  249.  586. 

SO"  KeUey    v.    Clausen,    257    111. 
402. 
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When  the  defendant  has  abandoned  the  contract  no  ten- 
der on  the  part  of  the  complainant  is  necessary.*^ 

Cross-bill. — A  cross-bill  may  be  filed  when  the  orig-inal 
bill  is  brought  for  the  specific  performance  of  a  written 
contract  which  the  defendant  insists  should  be  canceled.*" 

No.  iljli.     Bill  for  specific   performance   of  written   agreement — 61/  a 

vendee  v.  vendor. 
(Venue  and  address  05  in  No.  120,  ante.) 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  on,  etc.,  one  C.  D.,  being,  or  pretending  to  be,  seized  and  possessed 
in  fee  simple  of  the  following  described  real  property,  situate,  lying 

and  being  in  the  county  of  ,  in  the  State  of  ,  to  wit:      (Here 

descril>e  the  premises.)  and  being  so  seized,  on  that  day,  entered  into 
a  written  agreement  with  your  orator,  for  the  sale  of  the  same,  which 
said  agreement  was  signed  by  the  said  C.  D.  and  your  orator,  and  by 
which  the  said  C.  D.  covenanted  and  agreed  for  himself,  his  heirs, 
executors  and  administrators,  for  and  in  consideration  of  the  sum  of 

■ dollars,  to  be  paid  as  hereinafter  mentioned,   well  and  truly  to 

convey  by  a  good  and  sufficient  warranty  deed,  in  fee  simple,  to  your 
orator,  his  heirs  or  assigns,  the  tract  or  parcel  of  land  above  described; 
and,  in  consideration  whereof,  your  orator  covenanted  and  agreed  to 
pay   the  said  C.   D.,   his   heirs,  executors   or  administrators,  the  said 

sum  of  dollars,   in  manner  following,  to   wit:      (Here  state  the 

manner  of  payments,  as  in  agreemetit.)  as  by  the  said  agreement, 
ready  to  be  produced  in  court,  and  a  copy  of  which,  hereto  attached 
and  filed,  marked  "Exhibit  A,"  and  made  a  part  of  this  bill,  will  more 
fully  appear. 

2.  Your  orator  further  represents  that  he  has  always  been  willing 
and  ready  to  comply  with  the  terms  of  said  agreement  on  his  part  to 
be  performed;  that  on,  etc.,  he  applied  to  the  said  C.  D.  and  offered  to 

pay  him  the  sum  of  dollars,  being  the  balance  then  due  the  said 

C.  D.,  under  the  said  agreement,  on  his  delivering  to  your  orator  a 
sufficient  warranty  deed  for  the  said  premises,  according  to  the  said 
agreement;  yet  the  said  C.  D.  refused,  and  still  refuses,  to  comply  with 
the  agreement  on  his  part;   although   your  orator  is,  and  always  has 

been,  ready  to  pay  the  said  sum  of dollars,  and  to  fully  perform 

his  part  of  tlie  said  agreement,  whenever  the  said  C.  D.  will  malve  and 
deliver  to  him  a  good  and  sufficient  deed  for  the  premises  aforesaid. 

3.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  tlie 
premises,  except  in  a  court  of  equity,  your  orator  prays: 

That  the  said  C.  D.,  who  is  made  a  party  defendant  to  this  bill,  may 
be  required  to  malce  full  and  direct  answer  to  the  same,  hut  not  itiidcr 
oath,  the  answer  under  oath  being  hereby  waived:     That  the  said  do- 

»«  Mathison  V.  Wilson,  SI  U\.  Til;  ""Story's  Eq.  .Uir,  391;    Gordon 

Dulin     v.     Prince,     124     III.     76;       v.  Johnson,  1S6  111.  18. 
Muyscs  V.  Schcndorf,  238  111.  232. 
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fendant  may  be  tieereed  specifioally  to  perform  the  said  agreement 
entered  into  with  your  orator  as  aforesaid,  and  to  make  a  good  and 
sufficient  deed  of  conveyance  to  your  orator  for  the  said  described 
premises,  your  orator  being  ready  and  willing,  and  hereby  offering 
specifically  to  perform  the  said  agreement  on  his  part;  and  upon  the 
defendant's  making  out  a  good  and  sufficient  title  to  the  said  premises, 
and  executing  a  proper  conveyance  thereof  to  your  orator,  pursuant  to 
the  terms  of  the  said  agreement,  to  pay  to  the  defendant  the  residue  of 
the  said  purchase  money. 

4.  And  that  your  orator  may  have  such  other  and  further  relief  as 
equity  may  require,  and  to  this  court  shall  seem  meet. 

(Add  prayer  for  process  as  in  No.  21,  and  affidavit.) 

No.  2'i'i.     Sill  for  specific  performance  of  a  written  agreement — by  a 

vendor  v.  vendee. 
(Venwe  and  address  as  in  No.  120,  ante.) 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  your  orator  being  seized  in  fee  simple  of  the  following  described 

real  property,  with  Its  appurtenances,  situated  in  the  county  of  , 

in  the  State  of ,  to  wit:     (Here  describe  the  premises),  and  being 

desirous  of  selling  such  premises,  and  one  C.  D.  desiring  to  pur- 
chase the  same,  your  orator  and  the  said  C.  D.,  on,  etc.,  entered  into 
and  signed  a  memorandum  of  agreement,  in  writing,  respecting  the 
said  sale  and  purchase,  in  the  words,  or  to  the  purport  and  effect  fol- 
lowing, to  wit:  (Here  state  the  agreement  verbatim),  as  by  the  said 
memorandum  of  agreement,  ready  to  be  produced  in  court,  will  fully 
appear. 

2.  And  your  orator  further  represents  that  the  said  C.  D.   paid  to 

your  orator  the  sum  of dollars,  part  of  the  said  purchase  money, 

at  the  time  of  signing  the  said  agreement;  and  your  orator  delivered 
an  abstract  of  his  title  to  the  said  premises  to  the  said  C.  D.;  and  your 
orator  has  always  been  ready  and  willing  to  perform  his  part  of  the 
said  agreement,  and  on  being  paid  the  remainder  of  his  said  purchase 
money,  with  interest,  to  convey  the  said  premises  to  the  said  C.  D.  and 
his  heirs,  and  to  let  him  into  possession  and  the  receipt  of  the  rents 
and  profits  thereof  from  the  time  in  the  said  agreement  in  that  behalt 
mentioned;  and  your  orator  hoped  that  the  said  C.  D.  would  have  per- 
formed the  said  agreement  on  his  part,  as  in  justice  and  equity  he 
ought  to  have  done. 

3.  But  now,  so  it  is,  may  it  please  the  court,  that  the  said  C.  D. 
alleges  that  he  is  and  always  has  been  ready  and  willing  to  perform 
the  said  agreement  on  his  part  in  case  your  orator  could  have  made, 
or  can  make  him  a  good  and  sufficient  title  to  the  said  premises,  but 
that  your  orator  is  not  able  to  make  a  good  title  thereto;  whereas,  on 
the  contrary,  your  orator  charges  and  insists  he  can  make  a  good  and 
sufficient  title  to  the  premises. 

4.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity,  your  orator  prays: 

That  the  said  C.  D.,  who  is  made  a  party  defendant  to  this  bill,  may 
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be  required  to  make  full  and  direct  answer  to  the  same,  tut  not  under 
oath,  the  ansiver  under  oath  being  hereby  %vaived.  That  the  said  C. 
D.,  defendant,  may  be  compelled  by  the  decree  of  this  honorable  court 
specifically  to  perform  the  said  agreement  with  your  orator,  and  to 
pay  to  your  orator  the  remainder  of  the  said  purchase  money,  with 
Interest  on  the  same  from  the  time  the  said  purchase  money  ought  to 
have  been  paid,  your  orator  being  willing,  and  hereby  offering  specifi- 
cally to  perform  the  said  agreement  on  his  part,  and  on  being  paid  the 
said  remaining  purchase  money  and  interest,  to  execute  a  proper  con- 
veyance of  the  said  described  premises  to  the  said  C.  D.,  and  to  let 
him  into  possession  of  the  rents  and  profits  thereof,  according  to  the 
tenor  and  effect  of  the  said  agreement. 

5.  And  that  your  orator  may  have  such  other  and  further  relief  as 
equity  may  require  and  to  this  honorable  court  shall  seem  meet. 

(Add  prayer  for  process  as  in  No.  21,  and  affidavit.) 

No.  2i6.    Bill  for  specific  performance  on  a  bond  for  a  deed — vendee  v. 

the  legal  representatives  of  vendor. 
(Tenue  and  address  as  in  No.  120,  ante.) 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court 
that  on,  etc.,  one  C.  D.,  late  of,  etc.,  being  the  owner  in  fee  simple  of 
the  following  described  real  property,  situate,  lying  and  being  in  the 
county  of,  etc.,  known  and  designated  as  follows,  to  wit:  (Here  insert 
description.)  And  being  desirous  to  sell  the  said  premises,  and  your 
orator  desiring  to  purchase  the  same,  the  said  C.  D.,  on  the 
day  aforesaid,  entered  into  a  certain  writing  obligatory  or  bond  for 
a  deed  with  your  orator,  for  the  sale  thereof  to  him,  which  said 
writing  obligatory  or  bond,  bearing  date  on  the  day  and  year  above 
mentioned,  and  signed  and  sealed  by  the  said  C.  D.,  is  in  the  words 
and  figures  following,  to  wit:  (Here  set  out  the  bond  verbatim,)  as 
by  the  said  writing  obligatory  or  bond  for  a  deed,  ready  to  be  produced 
in  court,  will  more  fully  appear; 

2.  Your  orator   further  represents,  that  on,  etc.,  he  paid  the  said 

C.  D.  the  sum  of dollars,  being  a  part  of  the  purchase  money  due 

by  the  terms  of  the  said  writing  obligatory,  which  sum  was  received 
by  the  said  C.  D.,  and  indorsed  by  him  upon  the  said  writing  oblig- 
atory ; 

3.  Your  orator  further  represents,  that  on  or  about  the  day  of 

19 — ■,  the  said  C.  D.  departed  this  life  intestate,  leaving  D.  D.  his 

widow,  and  E.  D.  and  F.  D.  his  children,  and  only  heirs  at  law;  and 
that  afterward,  on,  etc.,  one  E.  F.,  of,  etc.,  was  duly  appointed  by  the 

court  of  said  county  of  ,  administrator  of  the  estate  of  the 

aaid  C.  D.,  and  then  and  there  took  upon  himself  the  burden  of  such 
administration; 

4.  Your  orator  further  represents,  that  afterward,  on,  etc.,  he  paid 

to  the  said  E.  F.,  aduiiiiistrator,  as  aforesaid,  the  sum  of dollars, 

being  the  balanie  due  to  said  estate  of  tlio  said  C.  D.,  according  to  the 
terms  and  conditions  nf  said  writing  oliligatory; 

5.  Your  orator  further  represents,  that  the  said  C.  D.,  In  his  lifetime, 


BHiLS  FOR  Specific  Performance.  669 

and  the  said  E.  F.,  adniinistrntor,  as  aforesaid,  since  the  death  of  the 
said  C.  D.  have  wliolly  failed  to  execute  and  deliver  to  your  orator 
a  good  and  sufficient  deed  of  conveyance  for  the  said  premises;  the 
said  K.  P.  insisting  that  he,  as  such  administrator,  has  no  power  or 
authority  to  do  so; 

6.  And  your  orator  furtlier  shows  that  the  said  E.  D.  and  F.  D.  are 
minors,  under  the  age  of  years,  and  have  no  legal   guardian. 

7.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity,  your  orator  prays: 

That  the  said  D.  D.,  E.  D.,  F.  D.  and  E.  F.,  administrator  of  the 
estate  of  C.  I).,  deceased,  who  are  made  parties  defendant  to  this  bill, 
may  be  required  to  make  full  and  direct  answer  to  the  same,  but  not 
under  oath,  the  an.iwer  under  oath  l>ein{r  hereby  waived; 

That  a  guardian  ad  litem  may  be  appointed  for  the  infant  defendants 
named  above; 

That  a  good  and  perfect  deed  of  conveyance  may  be  made  to  your 
orator  for  the  premises  aforesaid; 

That  a  commissioner  may  be  appointed  by  the  court  to  malie  and 
execute  such  deed,  or  that  the  master  in  chancery  of  this  court  be 
directed  to  execute  the  same; 

And  that  your  orator  may  have  such  other  and  further  relief  as 
equity  may  require  and  to  this  honorable  court  shall  seem  meet. 

(Add  prayer  for  process,  as  in  No.  21,  and  affidavit.) 

Jfo.  2.}7.    Bill  for  specific  performance  by  lessee  against  lessor  of  a  writ- 
ten a-greem<:nt  for  a  lease  of  a  house. 
{Venue  and  address  as  in  No.  120,  ante.) 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the 
court,  that  C.  D.,  of,  etc.,  the  defendant  hereinafter  named,  being  pos- 
sessed of  the  premises  described  as  follows,  to  wit:  (Here  insert  descrip- 
tion.) And  being  desirous  to  let  the  same,  on,  etc.,  proposed  and  agreed 
to  lease  to  your  orator  the  same,  with  the  appurtenances,  and  thereupon 
your  orator  and  the  defendant  executed  a  certain  memorandum  of 
agreement  of  that  date,  in  the  words  and  figures  following,  that  is  to 
say:  (Here  set  out  copy  of  agreement  verbatim),  as  l)y  the  said 
agreement,  ready  to  be  produced  in  court,  will  appear. 

2.  Your  orator  further  represents,  that  in  expectation  and  con- 
fidence that  a  lease  would  have  been  executed  to  him  of  the  premises, 
pursuant  to  the  terms  of  the  said  agrement,  your  orator  has  expended 
sundry  sums  of  money  in  improving  the  said  premises,  and  has  always 
been  ready  to  perform  his  part  of  the  said  agreement,  and  to  accept  a 
lease  of  the  said  premises,  pursuant  to  the  terms  thereof.  And  for  that 
purpose  caused  a  draft  of  a  lease  to  be  drawn  pursuant  to  the  terms  of 
the  said  agreement,  and  tendered  the  same  to  the  defendant  for  his 
approval  and  execution,  but  that  he  refused  to  either  approve  or  execute 
the  same.  And  that  your  orator  lias  frequently  applied  to  the  defendant 
and  requested  him  to  execute  to  your  orator  a  lease  of  said  premises 
conformable  to  the  said  agreement,  but  that  the  defendant  refuses  to 


670  Bills  foe  Specific  Performance. 

comply  with  your  orator's  said  reasonable  requests,  or  to  perform 
the  aforesaid  agreement,  and  pretends  that  no  such  agreement  was  ever 
entered  into  between  your  orator  and  the  defendant,  or  any  agree- 
ment, or  that  he  consented  to  grant  a  lease  to  your  orator,  whereas 
your  orator  charges  the  contrary  of  such  pretenses  to  be  the  truth. 

3.  Forasmuch,  therefore,  as  your  orator  is  without  an  adequate  rem- 
edy in  the  premises,  except  in  a  court  of  equity,  your  orator  i)rays: 

That  the  said  C.  D.,  who  is  made  party  defendant  to  this  bill,  may 
be  required  to  make  full  and  direct  answer  to  the  same,  but  nut  under 
oath,    the   answer   under  oath    being   hereby   waived; 

That  the  court  may  decree  that  the  said  agreement  may  be  specifi- 
cally performed  and  carried  into  execution; 

That  the  defendant  may  be  decreed  to  execute  a  lease  of  the  said 
premises  to  your  orator  according  to  the  terms  of  said  agreement,  your 
orator  hereby  offering  to  execute  a  counterpart  thereof,  and  in  all  other 
respects  to  perform  his  part  of  the  said  agreement; 

And  that  your  orator  may  have  such  other  and  further  relief  in  the 
premises  as  equity  may  require  and  to  this  court  shall  seem  meet. 

(Add  prayer  for  process  and  affidavit.) 


(Venue  and  address  as  in  No.  120,  ante.) 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  Court, 
that  on,  etc.,  B.  B.,  the  father  of  your  Orator,  was  the  owner  in  fee 
simple  of  the  following  described  tract  of  land,  to-wit:  (Here  describe 
premises)  upon  which  he  then  resided,  and  conducted  the  business  of 
farming;  that  shortly  prior  to  said  time,  on,  etc.,  S.  B.,  the  wife  of 
the  said  B.  B.  and  the  mother  of  your  Orator,  departed  this  life,  and 
thereafter  the  said  B.  B.  continued  to  reside  upon  and  occupy  said 
tract  of  land;  that  the  only  child  of  the  said  B.  B.  then  living,  other 
than  your  Orator,  was  his  daughter  R.  M.,  formerly  R.  B.,  who  was 
married  to  one  M.  M.  and  resided  at,  etc.,  a  distance  of  —  miles 
from  the  home  of  her  father,  the  said  B.  B. ;   that  at  the  same  time 

your  Orator,  who  was  then  of  the  age  of  -years,  and  also  married, 

resided  with  his  family  at  in  the  State  of ,  and  was  engaged 

in  farming  as  a  tenant;  that  on,  etc.,  the  said  B.  B.,  who  was  then  of 
the  age  of years  and  in  failing  health,  and  being  without  assist- 
ance, society  or  companionship  of  other  than  employes,  requested  your 
orator  to  terminate  his  lease  of  the  premises  where  he  was  tlicn  en- 
gaged in  farming,  dispose  of  his  personal  property,  and  together  with 
his  family,  remove  to  the  said  above-described  tract  of  land  then 
occupied  by  the  said  B.  B.  and  thereafter  reside  thereupon  and  assume 
the  entire  management  and  control  thereof  during  the  remainder  of 
the  life  of  the  said  B.  B.;  and  agreed  that  if  your  Orator  would  com- 
ply with  such  request  and  desire,  he,  the  said  B.  B.  would  by  his  last 
will  and  testament,  which  he  purposed  and  promised  to  execute,  de- 
vise to  your  Orator  the  said  above  described  tract  of  land,  in  fee 
simfiJe.  » 

2.  Your  orator  further  rciirescnts  that  ))ursnant  to  said  request  of 
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his  said  fatlier,  tho  said  B.  B,,  and  in  consideration  and  by  virtue  ot 
said  agreeuient.  your  orator  surrcndored  his  lease  to  the  farm  then 
occupied  by  him,  disposed  of  the  personal  property  used  by  him  in 
connection  therewith,  and  removed  to  said  above-described  tract  of 
land,  and  tosether  with  the  said  B.  B.  occupied  the  same,  until  on,  etc, 
when  the  said  B.  B.  departed  this  life  intestate,  leaving  your  orator 
and  his  said  sister  R.  M.  as  his  sole  and  only  heirs  at  law;  that  he  left 
personal  property  sufficient  to  pay  all  claims  against  his  estate,  and 
that  the  same  have  been  paid  in  full;  that  since  the  death  of  the 
said  B.  B.  your  orator  has  continued  to  reside  upon  and  cultivate  and 
operate  said  tract  of  land;  that  during  the  lifetime  of  the  said  B.  B. 
and  at  all  times  during  his  occupancy  ot  said  premises,  and  in  con- 
sideration and  by  virtue  of  said  agreement,  and  in  part  performance 
thereof,  your  orator  assumed  and  performed  the  entire  management 
and  control  of  said  premises,  and  contributed  to  its  cultivation  and 
operation  his  own  manual  labor,  and  that  of  his  wife  and  children;  that 
during  said  period  your  orator  with  their  assistance  cleared  off  timber 
and  brush,  fenced  and  broke  out •  acres  of  said  land,  thereby  great- 
ly adding  to  the  value  thereof;  that  the  net  income  and  profits  from 
said  land  were  retained  by  the  said  B.  B.,  and  that  your  orator  re- 
ceived in  return  for  his  services  in  that  behalf,  in  addition  to  the 
support  of  himself  and  family,  such  sums  of  money  only  as  the  said 

B.  B.  saw  fit  to  give  him,  amounting  in  all  to  the  sum  of  about  $ 

dollars. 

3.  Your  orator  further  represents  that  since  the  death  of  the  said 
B.  B.,  he  hoped  that  inasmuch  as  he  had  fully  performed  the  condi- 
titions  of  such  agreement  with  the  said  B.  B.,  that  his  said  sister  R.  M. 
would  perform  the  said  agreement  of  the  said  B.  B.,  by  conveying  to 
him  the  undivided  one-half  interest  to  which  she  became  entitled  under 
the  Statute,  as  an  heir  at  law  ot  the  said  B.  B.,  as  in  justice  and  equity 
she  ought  to  do;  but  that  although  often  requested,  she  has  as  often 
refused  so  to  do. 

4.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises  except  in  a  court  of  equity,  your  orator  prays  that  the  said 
R.  M.  and  M.  M.  her  husband,  who  are  made  parties  defendant  to  this 
bin,  may  be  required  to  make  full  and  direct  answer  to  the  same,  tut 
not  under  oath,  the  answer  under  oath  being  hereby  waived;  that  the 
said  defendants  may  be  compelled  by  the  decree  ot  this  honorable 
Court  to  specifically  perform  the  said  agreement  ot  the  said  B.  B. 
with  your  orator,  so  far  as  the  interest  of  the  said  R.  M.  in  the  said 
real  estate  and  the  rights  of  the  said  M.  M.  as  her  husband,  are  con- 
cerned; that  they  be  required  to  e.xecute  to  your  orator  a  proper  con- 
veyance of  the  undivided  interest  of  the  said  R.  M.  in  and  to  the  said 
described  premises,  according  to  the  tenor  and  effect  of  the  said  agree- 
ment; and  that  upon  their  failure  so  to  do,  the  Master  in  Chancery  of 
this  Court  be  directed  to  make  and  execute  the  same;  and  that  your 
orator  may  have  such  other  and  further  relief  in  the  premises  as 
equity  may  require. 

{Add  prayer  for  process  as  in  No.  21,  ante,  and  affidavit.) 
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section  iv. 

DECREE. 

Declaration  of  right  to  specific  performance — Refer- 
ence of  title. — According  to  the  old  practice,  there  were 
two  ways  of  framing  a  decree  in  a  snit  for  specific  per- 
formance. The  one  was  to  declare  that  the  complainant 
was  entitled  to  a  specific  performance  if  a  good  title  could 
be  shown,  and  then  to  direct  a  reference  as  to  the  title; 
the  other,  to  refer  the  title  to  the  master,  and  to  follow  up 
that  direction  by  a  declaration,  that  if  a  good  title  was 
shown,  the  agreement  ought  to  be  specificalh'  iierformed."! 
And  the  omission  of  this  declaration  is  often  attended 
with  inconvenience.®^ 

Wliere  the  question  of  title  is  not  the  only  issue,  but  the 
defendant  resists  specific  performance  on  any  other 
ground,  it  was  specially  necessary  that  a  declaration  tliat 
if  a  good  title  was  shown,  the  agreement  ouglit  to  be  per- 
formed, should  be  inserted."^  Of  late,  however,  it  is  sel- 
dom inserted.''^  Nevertheless,  where  a  reference  of  the 
title  is  directed,  it  will,  it  seems,  be  implied.®^ 

Where  a  reference  of  title  is  directed,  the  declaration 
as  to  the  right  to  specific  performance  is  usually  made  on 
further  directions;"'^  but  where  specific  ])ei'formance  is 
decreed  without  a  reference  of  title,  it  will  be  made  upon 
the  original  hearing.'*'' 

Generally,  either  the  vendor  or  the  purchaser  may  in- 
sist upon  a  reference  of  the  title  in  the  first  instance;  the 
vendor  being  entitled  to  the  opportunity  of  perfecting  it, 
and  the  purchaser  of  fully  investigating  it,  before  the 
master.  But  either  party  may  preclude  himself  from 
this  right  by  his  mode  of  pleading.'-'^    So  where  the  acts. 

01  Sea  ton  on  Decrees,  223;   Stev-      1  Swanst.  25S. 

ens  V.  Ouppy,  3  Russ.  1S2.  "s  Seaton   on    Decrees,    210 ;    see 

02  Id.;  lb.;  Mole  v.  Smith.  Jac.  Moh;  v.  Smith,  Jac.  49'l;  Le  Oraiid 
495.  V.  Whitrhcad.  1  Russ.  309. 

!>"  Seaton   on   Decrees,   210;    Pitt  i'«  Seaton      on      Decrees,      210; 

V.  Davis,  3  Russ.  182,  note.  Bridncs  v.  Robinson,  3  Mer.  691. 

«■*  Harding  v.  Beckford.  cited  In         "t  Margravine   v.    Noel,    1    Mnd 

Seaton     on     Decrees,     210;     Bur-  317;  Dakin  v.  Cope,  2  Russ.  17D. 
roughs  v.  Oakley.  3   Swanst.  172;  is  Jenkins  v.  Hiles,  G   Ves.  6fi3, 

Lc   Grand   v.   Whitehead,   3   Russ.  C54;   Seaton  on  Decrees,  210. 
309,  note;  but  see  Burton  v.  Todd, 
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of  the  purcliaser  amounted  to  ii  waiver  of  his  right,  spe- 
t'ilii,'  perforuianoe  was  decreed  in  the  tirst  instance;""  hut 
takiug  possession  and  acts  of  ownership  were  hchl  not  tt) 
be  a  waiver  under  the  cirennistances.* 

Tlie  direction  is  to  inquire  whetlier  the  vendor  can  make 
title,  not  whether  lie  coukl  do  so  at  the  time  of  entering 
into  the  contract.'''  If  a  title  can  he  made  hefore  the  hear- 
ing,^ or  before  the  report,"*  or  upon  the  hearing  for  fur- 
ther directions,''  it  is  sufficient. 

Formerly  the  court  directed  a  reference  of  the  title 
only  in  the  first  instance,  and,  upon  further  directions, 
directed  a  reference  back  to  inquire  at  what  time  a  good 
title  could  be  made,  with  a  view  to  costs."  But  now  the 
reference  will  be  extended  to  both  objects  in  the  first  in- 
stance.'' If  a  reference  for  the  latter  pui-pose  is  not  ob- 
tained in  the  first  instance,  the  defendant  is  not  precluded 
from  obtaining  it  after  the  report.* 

Payment  of  purchase  money  and  execution  of  convey- 
ance.— The  payment  of  the  purchase  money  and  the  exe- 
riition  of  the  conveyance  are  simultaneous  acts,  and  should 
he  done  interchangeably." 

Delivery  of  deeds,  etc. — There  should  be  a  direction  for 
Iclivory  up  of  deeds,  writings,  etc.,  pertaining  to  the  title 
of  the  estate.^" 

The  decree  may  make  the  clerk  of  the  court  custodian 
of  the  deed  tendered  by  complainant,  to  be  delivered  to 

90  Fleeticood  v.    Oreen,    15    Ves.  s  paton  v.  Rogers,  G  Mad.  256. 

■■94;    ilargravine  v.  Noel.   1   Mad.  <•' Gibson  v.  Clarke.  2  V.  &  B.  103. 

::10;  see  Fludyer  v.  Cocker,  12  Ves.  "  Seaton  on  Decrees,  211;   Wriglit 

'J.a:    Balfour   v.    Wetland,    IC    Ves.  v.   Bond,  11   Ves.   39;    Jennings  v. 

151.  Hopton,  1  Mad.  211. 

<  Burroughs  v.  Oakley,  3  Swanst.  « Id.;  Gibson  v.  Clarke,  2  V.  &B. 

159.  103;  Daly  v.  Osborne,  1  Mer.  382; 

^Longford   v.    Pitt,    2    P.    Wms.  Birch  v.  Haynes.  2  Mer.  Hi. 

830.  » Margravine    v.    Koel,    1     Mad. 

'  U'j/nii  V.  Morgan.  7  Ves.  202.  316;   Vrmstrom  v.  Singleton,  cited 

*  Lang  ford   v.    Pitt,   2    P.   Wms.  in  Seaton  on  Decrees,  214;  Corbus 

530;  .hnkins  v.  Hiles.  6  Ves.  65.1 ;  v.  Teed,  69  HI.  20.0. 

■'e.'on  V.  .S'(ade,  7  Ves.  279;   Mort-  ^n  McXamara  v.  Williams,  6  Ves. 

lock  V.  Stiller,  10  Ves.  315;   Hep-  144;   Nicholas  v.  Marsh,  62  Mich. 


V.  Dunlap,  1  Wheat.  179;  see      439. 
"ofln  V.  Cooper,  14  Ves.  205. 

4S 


674  Bills  for  Specific  Pekformaktce. 

vendee  upon  payment  of  the  purchase  monev  found  to  be 
due." 

No.  2'i9.  Decretal  order  for  a  reference  as  to  the  title  of  a  i-eiulor.  etc. 
{Caption  and  title  of  cause  as  in  No.  203,  ante.) 

This  cause  coraing  on  to  be  heard  upon  the  pleadings  filed  and 
proofs  taken  therein,  and  the  said  pleadings  and  proofs  having  been 
read,  and  the  counsel  for  the  respective  parties  having  been  heard, 
and  the  court  being  fully  advised  in  the  premises;  it  is  ordered  that 
this  cause  be  referred  to  the  master  in  chancery  of  this  court  to  inquire 
whether  a  good  title  can  be  made  to  the  premises  comprised  in  the 
agreement  between  the  parties  to  this  cause,  mentioned  in  the  plead- 
ings  therein;    and   that   he   state  his  opinion   thereon   to  the  court. 

And  in  case  he  shall  be  of  opinion  that  a  good  title  can  be  made,  it 
is  ordered  that  he  do  inquire  and  state  when  it  was  first  shown  that 
a  good  title  could  be  made.  And  that  the  said  master  inquire  and  re- 
port as  to  the  quantity  of  land  agreed  to  be  conveyed  by  the  complain- 
ant; and  that  he  take  an  account  of  the  payments  made  upon  such 
agreement  by  the  defendant;  and  that  he  ascertain  and  report  the 
balance  now  due  from  him   upon  the  said  agreement. 

And  for  the  better  discovery  of  the  matters  aforesaid  the  parties 
are  to  produce  before  the  said  master,  upon  oath,  all  deeds,  books, 
papers  and  writing  in  their  custody  or  power,  relating  thereto;  and 
are  to  be  examined  upon  interrogatories  as  the  said  master  shall 
direct;  and  said  master  shall  take  such  further  proof  as  either  party 
may  produce  before  him  in  relation  to  the  several  matters  mentioned, 
and  report  the  same  to  the  court.  And  the  court  reserves  the  consid- 
eration of  all  further  directions  and  of  the  costs  of  this  suit,  until 
after  the  said  master  shall  have  made  his  report.  And  either  of  said 
parties  are  to  be  at  liberty  to  apply  to  the  court  as  occasion  may  re- 
quire. 

No.  2.')0.     Interlocutory  decree  for  an  account. 
(Caption  and  title  of  cause  as  in  No.  203.  ante.) 

This  cause  coming  on  to  be- heard  upon  the  pleadings  filed  and  the 
proofs  taken  therein,  and  the  said  pleadings  aud  proofs  having  been 
read,  and  the  counsel  for  the  respective  jiarties  having  been  heard, 
and  the  court  being  fully  advised  in  the  premises,  on  consideration 
thereof,  doth,  order,  adjudge  and  decree  that  this  cause  be  referred 
to  the  master  in  chancery  of  this  court  to  take  a  mutual  account  of  all 
dealings  and  transactions  between  the  complainant  and  defendant  In 
this  cause,  for  the  better  clearing  of  •\hich  account  the  parties  are 
directed  to  produce  before  the  said  master,  upon  oath,  all  deeds,  books, 
papers  and  writings  in  their  custody  or  power,  relating  thereto,  and 
are  to  be  examined  upon  interrogatories,  as  the  said  master  shnll 
direct;  who,  in  taking  the  said  account,  is  to  make  unto  the  parties  all 
just  allowances;  and  what,  upon  the  balance  of  the  said  account,  shall 

n  Corbus  v.  Teed,  09  111.  205. 
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appear  to  be  due  from  either  party  to  the  other,  is  to  be  paid  as  the 
said  master  shall  direct.  And  this  court  reserves  the  consideration  of 
the  costs  of  this  suit,  and  of  all  other  directions,  until  after  the  said 
master  shall  have  made  his  report;  when  either  party  is  to  be  at 
liberty  to  apply  to  the  court,  as  occasion  shall  require. 

■Ifo.  251.    Final  decree  for  a  specific  performance  of  an  agreement. 
{Caption  and  title  of  cause  as  in  A'o.  '203.  ante.) 

This  cause  coming  on  to  be  heard  for  further  directions  on  the 
report  of  the  master,  to  whom  the  same  stood  referred,  and  the  said 
report,  together  with  the  pleadings  and  proofs,  having  been  read,  and 
the  counsel  for  the  parties  resiiectively  having  been  heard,  and  the 
court  being  fully  advised  in  the  premises,  and  it  appearing  to  the 
court  that  a  good  title  can  be  made  by  the  complainant  to  the  premises 
comprised  in  the  agreement  between  the  parties  to  this  cause  men- 
tioned in  the  pleadings  therein,  and  dated  the day  of  19 — ; 

it  is  therefore  ordered,  adjudged  and  decreed,  and  this  court  does 
order,  adjudge  and  decree,  that  the  said  agreement  so  made  and 
entered  into  between  the  complainant  and  defendant,  and  duly  proved 
in  this  cause,  be  specifically  performed.  And  it  is  further  ordered,  ad- 
judged and  decreed,  that  the  complainant  execute  and  deliver  to  the 
defendant  a  proper  and  sufBclent  conveyance  in  fee  of  the  premises 
described  in  the  same  agreement  between  the  parties,  and  particularly 
described  therein  as  follows,  to  wit:  (Here  innert  desefiption  by  metes 
and  bounds,)  to  be  approved  by  the  master  in  chancery  of  this  court, 
in  case  the  parties  differ  about  the  same.  And  it  is  further  ordered, 
adjudged  and  decreed  that  the  defendant,  upon  the  tender  or  delivery 
to  him  of  such  conveyance,  do  pay  unto  the  complainant  the  sum  of 

dollars,   the   balance   of   the   purchase    money    of   said    premises, 

reported  by  the  said  master  to  be  still  due,  with  interest  thereon  at 

the  rate  of  per  cent,  from  the  date  of  the  said  master';    report. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  defendant 
pay  to  the  complainant  the  costs  of  this  suit,  to  be  taxed.  And  it  is 
further  ordered,  adjudged  and  decreed,  that  the  complainant  have  exe- 
cution against   the   defendant   for   the   said   sum   of  dollars,   the 

balance  of  said  purchase  money  reported  by  the  master  to  be  due 
with  interest  from  the  date  of  his  report,  and  for  the  costs,  to  be 
faxed  as  aforesaid,  according  to  the  course  and  practice  of  the  court. 
And  either  of  the  parties  is  to  be  at  liberty  to  apply  to  this  court,  as 
occasion   may   require. 

Terras  of  decree.— A  suit  for  specific  performance  like 
that  of  foreclosure  is  of  two-fold  cliai'after,  partly  i)i  rem. 
and  partly  in  pers(>)ia)ii.  Tlie  court  may  enforce  the  con- 
tract cither  hy  operating  upon  the  ])erson  to  compel  a 
conveyance,  or  may  pass  the  title  of  the  land  by  decree.'- 

A  decree  in  favor  of  the  vendor  of  land  on  a  iViIl  by  him 

i'Burrell  v.  Earns.   5   Wis.    260. 


676  Bills  for  Specific  Performance. 

for  a  specific  performance  of  the  contract  of  purchase, 
finding  the  sum  due  the  vendor,  and  ordering  the  sale  of 
the  bargained  premises,  and  awarding  the  vendor  an 
execution  for  any  unsatisfied  balance  of  the  purchase 
money  that  may  remain  after  the  sale,  has  been  held  to 
be  proper.i^ 

But  a  decree  directing  one  party  to  pay  on  a  certain 
day,  on  condition  of  the  other  surrendering  the  land, 
without  ordering  a  surrender,  or  reserving  to  the  court  to 
determine  on  the  performance,  was  held  to  be  erroneous.*'' 
So,  it  is  erroneous  in  a  decree  for  specific  execution  to 
appoint  a  commissioner  to  convey  when  the  purchase 
money  is  paid;  as  the  time  when  the  conveyance  should 
be  made  is  proper  for  the  decision  of  the  court  alone.*'* 

On  a  bill  brought  by  the  purchaser  after  the  expiration 
of  the  stipulated  time  for  payment,  the  time  condition 
having  been  waived,  the  decree  should  order  payment 
within  a  certain  time,  and  that  on  failure  to  make  such 
payment,  all  the  purchaser's  rights  should  be  extin- 
guished.*® 

Notwithstanding  a  bill  may  pray  substantially  for  a 
specific  performance,  and  fails  to  ask  for  any  money  de- 
cree, such  a  decree  may  be  had  under  the  general  praj'er 
for  relief.*''  The  remedy  by  the  vendor  for  specific  per- 
formance against  the  assignee  of  the  vendee,  is  in  the 
nature  of  a  proceeding  in  rem,  and  no  personal  decree 
can  be  taken  against  the  assignee  for  the  purchase  money, 
unless  he  has  assumed  its  payment  as  a  part  of  the  price 
he  agreed  to  pay.** 

In  decreeing  specific  perfonnance  of  a  contract  to  pur- 
chase the  interest  of  a  devisee  for  a  stipulated  sum  the 
court  may  provide,  ns  a  penalty  for  non-performance 
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witliin  the  time  spcoilied,  a  pasnieut  uf  interest  to  the 
(late  of  the  decree.^' 

In  decreeing  speeifie  pei-fonnaiice  by  luisliand  and  wife 
of  a  contract  by  tliem  to  convey  tlie  premises  by  warranty 
deed,  with  a  "waiver  and  conveyance  of  all  estate  of 
homestead  therein,"  the  court  may  require  the  execution 
of  a  deed  with  release  of  homestead,  notwithstanding  the 
contract  was  not  acknowledged.-" 

If  a  projiosed  vendor  is  unable  to  convey  a  title  free 
from  all  encumbrances,  in  accordance  with  his  contract, 
at  the  time  specitied  for  such  conveyance,  the  proposed 
vendee,  in  an  action  for  sjiecific  performance,  is  entitled 
to  have  deducted  from  the  purchase  price  the  amount  the 
l)ri>mises  were  depreciated  in  value  by  reason  of  the  exist- 
ence of  the  encumbrance,  including  loss  by  tire.^^ 

SECTION  V. 

ENFORCEMENT  OP  CONTRACT  TO  DISPOSE  OF  PROPERTY  BY 

WILL. 

The  rule  is  settled  in  this  State  that  a  person  owning 
property  may  make  a  contract  to  dispose  of  it  by  will  in 
a  partii'ular  way,  and  that  such  a  contract,  when  based 
upon  sufficient  consideration  and  clearly  established,  will 
be  enforced  in  equity.^^  The  theory  upon  which  the  courts 
proceed  is  to  construe  such  an  agreement  (unless  void 
under  the  Statute  of  Frauds  or  for  other  reasons)  to  bind 
the  property  of  the  testator  or  intestate  so  far  as  to  fasten 
a  trust  on  it  in  favor  of  the  promisee  and  to  enforce  such 
trust  against  the  heirs  and  ]iersonal  representatives  of  the 
deceased.^'  The  remedy  will  not  be  allowed  to  be  de- 
feated by  a  devise  or  conveyance  during  the  lifetime,  in- 
consistent with  the  agreement,  unless  rights  of  purchasers 
deserving  of  protection  have  intervened.-^  An  agreement 

i» Dunham  v.  Slaughter,  268  111.  568;   Evans  v.  Moore,  217  111.  60; 

62.5.  Jones  v.  Abbott,  228  111.  34. 
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to  make  a  certain  disposition  of  property  by  last  will  is  one 
which,  strictly  speaking,  is  not  capable  of  a  specific  execu- 
tion— not  in  the  party 's  lifetime — because  any  testament- 
ary instrument  is  by  its  nature  revocable,  and  after  his 
death  it  is  no  longer  possible  to  make  his  last  will.  Yet  it 
has  been  held  to  be  within  the  jurisdiction  of  equity  to  do 
what  is  equivalent  to  a  specific  performance  of  such  an 
agreement  by  requiring  those  upon  whom  the  legal  title 
has  descended  to  convey  the  property  in  accordance  with 
its  terms. ^°  Courts  of  equity  look  with  jealousy  u])on 
the  evidence  offered  in  support  of  such  a  contract  and 
will  weigh  such  evidence  in  the  most  scrupulous  man- 
ner.-® Such  contracts  are  only  sustained  when  estab- 
lished by  the  clearest  and  strongest  evidence. ^^  The 
court  must  have  full  and  satisfactory  proof  of  the  agree- 
ment. It  has  been  held  that  in  this  class  of  cases  the 
ordinary  rules  which  govern  in  actions  to  compel  the 
specific  perfoi'mance  of  contracts  and  which  furnish  rea- 
sonable safeguards  against  fraud  should  be  rigidly  ap- 
plied.-* 

25  3  Parsons  on  Contracts.  *40G.  2t  Diclccn   v.   McKinlcy,   163   111. 

=s  Sloniper  v.   Sloniger,   161   111.      318. 
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PARTITION  SUITS. 

Section  1.  Nati'ke  of,  and  How  Instituted. 

2.  Parties  to. 

3.  Bill  oh  Pautition. 

4.  Process  or  Ai'I'icaiiance  in. 

5.  Interi'leader. 

6.  Decree  for  Partition. 

7.  Proceedings  by  Commissioners. 

8.  Excti'TioNs  TO  Report  of  Commissioners. 

9.  Ain'EAL  FROM  Decree. 

10.  Decree  of  Sale. 

11.  Exceptions  to  Report  of  Sale. 

12.  Confirmation  of  Report  of  Sale — Distribution. 

13.  Miscellaneous  Provisions  of  Statute. 


SECTION  I. 
NATURE  OF,  AND  HOW  INSTITUTED. 

Partition  is  the  severanoo  of  common  or  undivided  in- 
terests. It  is  particularly  applied  to  interests  in  realty. 
At  (common  law  lands  held  hy  two  or  more  i)ersons  were 
held  by  them  eitlier  in  joint  tenancy,  in  common,  or  in 
coparcenary.  The  first  two  of  these  estates  were  created 
by  the  act  of  the  parties.  The  last  was  created  by  opera- 
tion of  tlie  law,  wlien  in  casting  a  descent  it  devolved  a 
single  estate  upon  two  or  more  heirs;  as,  for  e.xample, 
when  an  estate  in  fee  of  one  who  left  no  male  succession, 
passed  to  liis  daughters  or  other  female  relatives.  These 
persons  were  called  coparceners.  Theirs  was  the  only 
.joint  estate  of  wliicb  tlie  common  law  would  compel  a 
dissolution  at  the  request  of  a  single  party.  Joint  ten- 
ants and  tenants  in  common  became  so  by  their  own  mu- 
tual agreement  and  act,  and  tlie  tenancy  could  be  justly 
served  only  by  their  mutual  consent.    But  coparceners  are 
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rendered  so  by  operation  of  law,  and  lest  any  one  of 
them  be  prejudiced  by  the  perverseness  of  his  fellows,  the 
law  will  lend  its  aid,  if  he  asks  it,  and  help  him  by  parti- 
tion, to  the  enjoyment  of  his  separate  interest. 

In  the  reign  of  Henry  VIII.  (1527),  and  of  William  IV. 
(18.33),  special  statutes  were  passed  extending  this  com- 
mon law  benefit,  which  hitherto  coparceners  alone  had 
enjoyed,  to  joint  tenants  and  tenants  in  common,  so  that 
partition  then  became  incident  to  all  estates  held  in  com- 
mon. 

In  the  United  States  the  technical  joint  tenancy  is  quite 
obsolete;  joint  ownership  being,  if  not  under  express 
statute,  yet  in  effect,  only  tenancies  in  common.  So,  also, 
tlie  technical  distinctions  between  estates  in  common  and 
in  coparcenary  have  lost  nearly  all  their  force.  Much, 
therefore,  of  "the  cunning  learning  of  partition,"  as  it 
exists  in  English  law,  is  inapplicable  here.  Yet,  as  among 
us,  real  property  generally  passes,  on  the  death  of  an  an- 
cestor, to  more  persons  than  one,  partition  still  retains 
an  importance  in  respect  to  the  tenancies  in  common  of 
heirs  and  devisees. 

In  some  of  the  States  the  operation  of  this  remedy  is 
extended  by  the  statutes  beyond  the  limits  fixed  for  it  by 
the  connnon  law,  or  the  statute  of  Henry  VIII.  Partition 
in  England  was  made  either  by  mutual  consent  or  upon 
compulsion.  In  the  latter  ease  the  r(>lief  was  sought 
either  by  a  writ  of  partition,  sued  out  by  one  party,  at 
common  law,  or  by  his  petition  to  the  court  of  chancery. 

If  the  courts  of  law  ever  had  exclusive  jurisdiction  of 
partition,  as  it  is  sometimes  assertcil,  it  must  hnve  been 
at  a  very  remote  period.  For  as  early  as  the  reign  of 
Elizabeth  (1571),  it  is  certain  tliat  chancery  took  cog- 
nizance of  the  matter,  and  in  modeiii  limes  has  exercised 
an  almost  exclusive  jurisdiction. 

There  is  good  reason,  in  most  of  the  States,  for  the 
])reference  of  chancer}^  courts  over  courts  of  law,  in  mat- 
ters of  partition;  the  proceedings  at  law  being  regarded 
as  far  less  effectual  than  that  in  equity.  The  courts  of 
law  are  generally  limited  to  a  m«>re  allotment  according 
to  the  proportional  shares  of  the  ]iarti(>s  in  Intercast;  and 
tills  often  causes  a  i)urely  meclianical,  and  sometimes  a 
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prejiulioial,  di\isioii  dl'  an  estate.  Cluuieery  is  not  re- 
stridod  to  the  exact  lialaucin,"!,-  of  e(iuivalent  shares,  but 
is  capable  of  all  e(|uital)le  adjustments  of  the  matter,  ami 
may  distribute  among  the  proprietors  tlie  separate, 
tliough  une(|ual,  parcels  of  the  estate,  assigning  to  the 
several  jiarties  the  ))ortions  wliich  will  best  suit  their 
respective  condition,  ecpializing  such  a  partition  by  de- 
creeing pecuniary  compensation  to  be  made,  or  in  other 
cases  onh'i'ing  e(|uifable  jiayments  by  some  for  improve- 
ments made  in  the  common  property  by  others.  This 
jurisdiction  is  exercised  with  peculiar  fitness  in  all  cases 
where  luirely  equitable  riglits,  conflicting  claims  of 
parties,  or  modes  of  enjoyment  ai"e  to  be  adjusted.' 

Power  of  court  to  adjust  equities,  etc. — This  distinctive 
feature,  favorable  to  equitable  procedure  in  partition 
cases,    is    measurably    aided    by    the    chapter    entitled 

"Partition."     Section  .'39  of  that  act  provides  that 

"In  all  suits  for  the  partition  of  real  estate,  whetlier  by  bill  In  chan- 
cery or  by  petition,  under  this  act,  the  court  may  investigate  and  de- 
termine all  questions  of  conflicting  or  controverted  titles  and  remove 
clouds  upon  the  titles  to  any  of  the  premises  sought  to  be  partitioned; 
invest  titles,  by  their  decrees,  in  the  parties  to  whom  the  premises 
are  allotted,  without  the  forms  of  conveyances  by  infants  or  unknown 
heirs  or  other  parties  to  the  suit;  assign  dower,  and  order  of  sale  of 
the  premises  for  the  purpose  of  dividing  the  premises  in  proper  cases, 
and  by  its  decree  Invest  the  purchaser  with  title,  and  apportion  in- 
cumbrances among  the  parties  to  whom  the  incumbered  premises  are 
allotted."  2 

A  partition  suit  in  this  State  is  an  adversary  proceed- 
ing, not  only  as  between  the  complainants  and  defendants 
but  as  between  all  parties  to  the  record  of  whom  the 
court  ac<iuires  jurisdiction,  and  every  such  party  is  bound 
to  make  known  to  the  court  his  I'ights  in  the  premises 
and  have  his  interests  protected  by  the  decree,  as  he  can 
not,  after  the  decree  has  been  rendered,  impeach  it  or  set 
it  aside  in  a  collateral  proceeding.* 

^Gregory  v.  Gover,  19  111.  608;  Came.    135    111.    519;     Trainor    v. 

Walker  v.  Luflin,  26  111.  472;  Wil-  Greenough,    145    III.    543;    Burton 

ton  V.  TaziccU.  86  111.  29;  Labadie  v.   George,   ISO   111.   345;    Coleman 

V.  Bcwctt.  85  III.  341.  v.   Connolly,  242   III.   574. 

'Rev.   Stat.    (1913)    1822;    4    J.  3  Chapman  v.  Chapman,  256  111. 

k  A.   An.   Stat.   4654;    Hughes   v.  593. 
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Where  one  of  the  defeudants  is  in  possession,  claiming 
title  adversely,  the  court  having  acquired  jurisdiction  for 
the  purpose  of  a  partition,  may  do  complete  justice  be- 
tween the  parties  and  dispose  of  the  whole  question  of 
title  between  them  and  thus  save  the  necessity  of  an  action 
at  law.* 

On  failure  of  one  of  two  deeds  of  partition,  equitable 
partition  will  be  enforced  on  i)eculiar  facts.^ 

And  a  bill  by  a  complainant,  out  of  possession,  for  the 
removal  of  a  cloud  upon  his  title,  for  surrender  of  pos- 
session and  for  partition,  will  be  sustained.® 

And  a  bill  for  partition  of  distinct  tracts,  held  by  dif- 
ferent claimants,  and  to  have  a  forged  deed  for  same  set 
aside,  is  not  multifarious,"  but  the  matter  of  partitioning 
lands  is  not  a  proi)er  matter  to  incorporate  in  a  bill  to 
contest  a  will.* 

The  jurisdiction  under  this  section  to  pass  on  titles,  is 
not  limited  to  the  chain  of  title,  under  which  a  part  of  the 
whole  of  the  tenants  in  common  claim." 

A  bill  against  a  trustee  for  an  accounting  and  for  par- 
tition of  the  land  among  the  beneficiaries  will  lie  where 
the  beneficiaries  have  the  absolute  equitable  title  to  the 
land  as  tenants  in  common  and  the  purposes  of  the  trust 
have  been  accomplished.^" 

Parol  partition. — Tenants  in  common  may  make  a 
l)arol  partition  of  their  real  estate,  and,  although  such 
))artition  can  not  transfer  the  legal  title,  it  will  l)e  en- 
forced in  ('(luity  if  followed  by  a  several  i)ossession  in 
accordance  with  Ihc  i)artit:oii  agreement ;^^  but  the  evi- 


*Henrichscn  v.  Hoclgon,  CT   111.  »  HoUenbcck.  v.  Cool\  180  111.  65. 

179;    Gage    v.    Lightbwrn,    93    III.  o  Goffe  v.  Kcirf,  104  111.  509. 

24S;     Trainor    v.    Grrrnough,    145  lo  f'o.r  v.  Fojt,  250  111.  384. 

111.543;  Million  V.  Dresser,  152  lU.  ''Duffy   v.   Duffy,   243   111.   47tf; 

387.  Koiitag   v.   Bigelow,    142    III.    143; 

s  Loan    Co.    v.    Bonner.    91    111.  Sheimrd    v.     Rinks,    78    111.     1S8; 

114;   lb.,  75  111.  315.  Nichols    v.    Pad  field,    77    111.    253; 

clherg    v.     M'e.bb,    96     111.    415;  Tomlin    v.    Ililyard,    43    111.    300; 

Gage     v.     liissell.     \V.)     111.     2:i8;  Haehelman  w  Haekelman,  \i^  l\\. 

Trainor  v.  Oreenougli.  14.''.  111.  543.  84;  Baylcy  v.  Nichols.  2G3  111.  116. 

T  Baird  v.  Jackson,  9g  III.  78.  - 
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dence  of  llic  parol  partititm  imist  l)o  clear  and  satisfae- 
toiy.'- 

Rents — Improvements. — A  pro])or  division  of  rents  and 
prulits  i.s  iicnuaiic  to  a  hill  for  ]iartition,  and  relief  on 
that  subject  will  be  granted  by  the  decree  in  the  parti- 
tion suit.*^ 

At  the  common  law  one  tenant  in  common  had  no  rem- 
edy gainst  his  co-tenant  on  account  of  rents  and  profits 
of  the  connnon  estate  unless  the  latter  had  been  ap- 
pointed hailii'f  of  the  former,  in  which  case  he  was  liable 
not  only  for  actual  receipts,  but  also  for  what  he  might 
have  received  by  the  exercise  of  reasonable  diligence,  or 
at  least  without  willful  fault." 

The  statute  of  Illinois,  however,  provides  that  "one  of 
several  tenants  in  connnon  who  has  taken  the  use  and 
benetit  of  the  interest  of  his  co-tenant,  shall  he  required 
to  account  to  him  for  his  just  proportion  of  the  same, 
or  for  his  share  of  the  reasonable  rental  value  of  the 
premises. '"° 

Under  the  statute  the  liability  of  one  co-tenant  to  ac- 
count to  another  may  arise  eith(>r  from  receiving  from  a 
third  party  more  than  his  share  of  the  rents  and  profits, 
or  from  his  appropriating  to  his  own  use  more  than  his 
proportion  of  the  commcxn  estate.'" 

It  lias  been  held  that  a  tenant  in  common  in  the  pos- 
session and  sole  enjoj-ment  of  the  common  property  is 
not  protected  by  the  statute  of  limitation  from  account- 
ing for  rents  and  profits." 

Compensation  allowed  for  improvements  made  by  one 
tenant    in    common    without    knowledge    of    the    others 

"Rol/s    V.    Ralls.    82    III.    243;  \:  Larkin,  155  lU.  8i;  Blackaby  y. 

Baylcy  v.  yichols.  263  111.  116.  Blackahy,  185  111.  94. 

11 3    Pom.    Eq.    Jur.,    §    1389;  ^»  Angela  v.  Angela,  U6  Uh  62Q; 
Hoicey  V.  Goings.  13  111.  95;  Haio-  Cheney  v.  liirks.  187  III.  171;  Bay- 
kins  V.  Tabrr.  47   111.  459;    Maho-  ley  v.  Nichals.  263  111.  118. 
nry  v.  Mahanry.  65  111.  406;   Rob-  ^t  Jolly  v.  Bryan,  86  N.  C.  457; 
erts  V.  Berkicith.  79  111.  246.  see  also   Quayle  v.   Guild,   91   III. 

^'Woalley  v.   Schrader.   116  111.  378;  Hill  v.  Meyers,  46  Pa.  St.  22; 

29;  Cheney  v.  Ricks,  187  111.  171.  Corbctt   v.    Laurens,    5    Rich.    Eq. 

'5  Rev.   Stat    (1913)    4;    1   J.   &  (S.    C.)    326;    Bayley   v.   Nichols. 

A.    An.    Stat.    325;     Waalley    v.  263  111.  116. 
Schrader,  116  111.  29^   McParland 


684  Partition  Sxhts. 

should  be  estimated  so  as  to  inflict  no  injury  upon  the 
co-tenant  against  whom  the  improvements  are  charg-od.'* 

If  an  improvement  is  constructed  by  a  husband  upon 
property  of  the  wife,  or  if  a  parent  improves  the  prop- 
erty of  a  child,  the  law  raises  the  presumption  that  the 
improvements  are  intended  as  gifts,  the  same  as  where  a 
husband  or  parent  purchases  property  and  takes  the  title 
in  the  name  of  the  wife  or  child. ^" 

AVhile  it  is  a  general  rule  that  the  court  may,  for  equi- 
table reasons,  assign  to  the  co-tenant  making  improve- 
ments on  the  common  property  the  portion  improved, 
without  considering  its  increased  value,  or  in  case  a  di- 
\'ision  can  not  be  made  may  allow  him  the  increased  value 
of  the  premises  caused  by  the  improvements,  yet  the 
relationship  of  the  parties  may  render  such  rule  inap- 
plicable as  between  them.^" 

Where  the  rent  received  by  one  co-tenant  is  grain, 
which  is  for  a  time  stored  and  afterward  sold  for  a  profit, 
it  is  pro^Der,  on  accounting,  to  charge  him  with  all  he 
received  or  had  on  hand  and  to  credit  him  with  amounts 
paid  out  for  taxes  and  labor,  and  to  protect,  store  and 
market  the  grain  received.^^ 

The  court  may  enter  a  decree  in  favor  of  a  co-tenant 
for  rent  in  arrear;-^  and  in  the  same  proceeding  may  de- 
cree an  account  for  improvements  or  rent  and  prolits  in  a 
proper  case.-^ 

The  rents  and  profits  due  from  one  party  to  another 
may  be  made  a  lien  on  the  land  of  the  party  owing. -^ 

If  the  value  of  improvements  "made  by  one  tenant  on 
the  property,  can  not  be  set  off  to  him,  the  court  will  ap- 
portion the  proceeds  of  the  sale  so  as  to  give  him  the 
increased  value  of  the  ])ro]ierty  due  to  his  improvements, 
in  addition  to  his  pyo  rata  interest  in  the  land.*° 

^s  Heppe  V.  Szczepanski.  209  111.  ■^uMalionin  v.   Maltoncy,  65  111. 

88.  406;    Haworth  v.   Taylor.   lOS   III. 

io  Maciejeibska     v.     Jarzonihek,  27.');   Hvott  v.  liassilt,  71  111.  Aiip. 

243  111.  136.  611;   Kyle  v.  Wills.  106  111.  501. 

in  Maciejeuiska     v.     Jarzombck,  -i  h'ohcrts   v.    licckicitli,    79    111. 

243  111.  136.  240. 

a  Cheney  v.  Ricks,  1S7  111.  171.  ^r,  Houcy  v.  Ooiiws.   13   111.  95; 

ii  Hawkins  v.  Tahcr,  47  111.  459.  Dean    v.    O'Meara,    47    III.    120; 
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But  a  daini  for  Itifling  improvements  will  not  he  al- 
lowed;-" nor  can  a  elaiin  for  iini)roveineiits  for  (lio  owiici- 
lie  clainu'd  as  ai;ainst  an  incuiuhrant'er.'-" 

Contribution. — Upon  i)artition,  tenants  in  common  nmst 
contribute  for  an  incumbrance  removed  ])y  one;-"*  and 
such  incumbrance  may  be  enforced  witliout  liling  a  cross- 
bill.-" Tf  one  tenant  in  common  buys  in  an  ontstandin.i"- 
title,  he  can  not  set  it  up  against  a  co-tenant  without  giv- 
ing the  latter  an  opportunity  to  contril)nte  and  partici- 
pate.^'^ 

Taxes  paid  upon  the  land  should  be  apportioned  among 
all  according  to  tlnnr  interests  and  the  equities  of  the 
case.^^ 

The  court  should  ascertain  incumbrances  from  the  evi- 
dence and  njiportion  tliem  itself,  and  not  delegate  this 
duty  to  connnissioners."- 

When  maintainable. — Section  1  of  the  act  entitled 
"Partitions''  declares: 

"That  when  land,  tenements  or  hereditaments  are  held  in  joint  ten- 
ancy, tenancy  In  common  or  coparcenary,  whether  such  right  or  title 
is  derived  by  purchase,  devise  or  descent,  or  whether  any  or  all  of 
the  claimants  are  minors,  or  of  full  age,  any  one  or  more  of  the 
persons  interested  therein  may  compel  a  partition  thereof  by  bill  in 
chancery  as  heretofore,  or  by  petition  in  the  Circuit  Court  of  the 
proi)er  county,  or  if  the  proceeding  is  in  the  county  of  Cook,  in  the 
Circuit  Court  or  Superior  Court  of  said   county."  ss 

Unless  lands  are  held  in  joint  tenancy,  tenancy  in  com- 
mon or  coparcenary,  they  are  not  at  common  law  or  under 
the  statute,  subject  to  partition.^'' 

The  right  of  an  adult  to  a  partition,  where  a  case  is  fairly 
brought  within  the  law  authorizing  it  and  where  rights  of 

Kurtz  V.  Hibner.  55  111.  514;  Beam      Eutson  v.  Wood,  263  111.  37fi. 


V  Scroggins.  12  111.  App.  321; 
Bank  v.  White,  159  111.  136. 

-^Oreenup  v.  Sewrll,  18  111.  50. 

^- Baird  v.  Jackson.  98  111.  78; 
Louvalle  v.  Menard,  1  Gilm.  39; 
Mahoncy  v.  Mahoney,  65  III.  406; 
itantunach  v.  Studt,  240  111.  464; 
Bay\cy  v.  Nichols,  263  111.  116. 

^<*  Carter  v.  Penn.  99  111.  390; 
Wilton  V.  Tazwell,  86  III.  29; 
Brotrn  v.  Sunderland,  251  111.  523; 


29  Titswortn  V.  Stout,  49  111.  78. 

30  Titsicorth  v.  Stout,  49  111.  78. 

31  Taylor  v.  Dawson,  65  111.  App. 
232. 

32  Kingsbury  v.  Buckner,  70  111. 
514;  Loan  Co.  v.  Bonner,  75  111. 
315;   Baird  v.  Jackson,  98  111.   78. 

33  Rev.  Stat.  (1913)  1818;  4  J. 
&  A.  An.  Stat.  4369. 

^*  Reynolds  v.  McCurry,  100  111. 
356;  Ruddell  v.  Wren,  208  111.  508. 
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minors  are  not  involved,^'  is  imperiitivo,  and  absolutely 
l)indinij:  upon  courts  of  equity,  and  tliey  are  not  clothed 
with  discretion  to  grant  or  refuse  it,^"  but  equity  will  not 
award  partition  at  the  suit  of  one  in  violation  of  his  own 
agreement  or  in  violation  of  a  condition  or  restriction  im- 
posed upon  the  estate  by  one  through  whom  he  claims ;'' 
nor  is  such  a  condition  or  restriction  in  the  instrument 
conveying  the  estate  invalid  as  repugnant  to  the  estate 
granted,  or  as  against  public  policy.^^ 

The  motive  that  may  have  moved  a  party  to  seek  par- 
tition is  wholly  immaterial.^'' 

To  maintain  suit  for  partition,  it  is  not  necessary  that 
petitioner  should  be  entitled  to  possession.  A  remainder- 
man or  reversioner  in  fee  of  an  undivided  interest  in  land, 
subject  to  an  unexpired  life  estate,  may  maintain  parti- 
tion.-*" 

Premises  inherited  by  heirs  may  be  partitioned  subject 
to  the  right  of  dower  and  the  homestead  estate  of  the 
widow.^^ 

The  rule  that  it  is  the  lot  of  ground,  occupied  as  a  resi- 
dence, and  not  merely  the  right  of  occupancy,  which  is 
protected  by  the  homestead  statute  from  forced  sale  to 
]>ay  creditors  of  the  deceased  householder  so  long  as  sucli 
resilience  is  occupied  by  the  widow,  has  no  api)lication 
to  prevent  partition  by  the  heirs  subject  to  the  widow's 
life  estate.^^ 

3s  Hall  V.  Gabiert,  213  111.  208;  ^^  Trainor  v.  Oreenough,  145  111. 

Whittalcer  v.  Rhodes,  242  111.  146.  543. 

30  7/^    V.    Reno,    112    III.    154;  *o  Scoville    v.    Hilliard,    48    111. 

Drake    v.    Mcrkle,    153    111.    31S;  453;    Hilliard   v.    Scoville.    52    111. 

Ames  V.  Ames,  148  111.  321;    Mil-  449;  Drake  v.  Mcrkle,  153  111.  318;_ 

ler  V.  banning,  211  III.  620;   Whit-  see  also  Jackson  v.  Jackson,   144 

taker    v.    Rhodes,    242     111.     146;  III.   274;    Cummins  v.   Drake,  265 

Cox  V.  Johnson,  242  111.  159;  Mar-  III.    Ill;    Miller   v.    Lanning,    211 

tin  V.  Martin.  170  111.  639;   Miller  III.   620;    Cox  v.  Johnson.  242   111. 

V.   liarto.    247    111.    104;    Broion  v.  159;    Deadman  v.   Yantis.   230  111. 

Runderland.    251    111.   523.  243. 

"//in  V.  Reno.  112  111.  154;   In-  <i  Tnrnage  v.  Craig.  203  111.  1G7; 

graham,  v.   Mariner,   194    111.   269;  Dinsmoor  v.  Rowsr,  200  111.   555; 

llrown    V.     Brown,    43     Iiul.    474;  Brokair  v.  Ogle,  170  111.  115. 
Hunt   V.   Wright,   47  N.   M.   396.  r^whittaker  v.   Rhodes,  242  III. 

■■'»llunl   V.    Wright,   siijyra;   Cox  146. 
V.  Johnson,  242  III.  159. 
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Rut  a  suit  can  not  be  maintained  l)y  a  iievson  who  has 
merely  a  fntnre  eoiitinncnit  interest  in  an  undivided  share 
of  tlie  jiroperly.''' 

Remaindermen  are  not  entitled  to  partition  of  lands 
sul),ieet  to  tlie  interest  of  tlie  life-tenant,  where,  by  the 
terms  of  tlie  deed  under  whieh  tliey  elaiin,  the  interests  of 
the  parties  ean  not  be  definitely  ascertained  until  the 
death  of  the  life  tenant,''*  but  the  existenee  of  a  life  estat(> 
is  no  ol)stae!e  to  the  i)artition  of  a  remainder  whicli  is 
vested  and  of  such  a  cliaracter  that  the  court  ean  deter- 
mine the  extent  of  the  shares  of  the  respective  remainder- 
men.''^ 

An. equitable  title  is  available  on  a  bill  for  the  pai*tition 
of  lands."" 

As  a  general  rule,  courts  will  refuse  to  make  i^artition 
of  land  between  parties  claiming  to  be  tenants  in  com- 
mon, unless  it  clearly  apiiears  that  the  several  persons 
t'hiiining  to  be  owners  hoM  title  to  the  permises.''^ 

The  fact  that  real  estate  is  leased  does  not  prevent  par- 
tition.^^ 

So,  where  the  party  sliows  merely  a  prima  facie  title 
arising  under  color  of  title,  possession  and  payment  of 
taxes  for  seven  years,  he  can  not  obtain  a  jiartition.  But 
he  may,  no  doubt,  file  a  bill  in  chancery  against  those 
claiming  adversely,  making  them  and  the  other  tenants 
in  common,  parties,  and  have  such  adverse  claim  removed, 
as  a  cloud  upon  his  title,  and  then  obtain  a  partition."*® 

A  partition  of  lands  among  several  joint  owners  will 
not  be  made,  unless  those  by  wJiom  tlie  i)artition  is  sought, 
have  a  legal  title  to  the  portions  claimed  by  them.  A 
party  who  has  a  mere  equitable  right  to  a  conveyance  to 

*^  striker  v.  Mott.  2   Paige   Ch.  ^a  Johnson    v.    Filson,    118    III. 

387;   Gannon  v.  Peterson,  193  111.  219;  Bissell  v.  Pierce,  184  111.  60; 

372;    Fifrr  v.  Allen,  228   111.   507;  Fitch  v.  Miller,  200  111.  170. 

Cumminiis  v.   Lohr,   246   111.   577.  "Ross     v.     Cobb,     48     111.     11;. 

**  Seymour    v.    Bowles,    172    111.  Schneider  v.   Siehcrt,   50   111.   2S4; 

521;  lltiddrll  v.  Wren,  208  111.  508;  Williatns  v.   Wigf/and.   53    111.   233. 

Hivhardson  v.  Van  Gundy,  271  111.  *^  Blakeslee  v.  Blakeslee,  265  111. 

476;  see  Askins  v.  Merritt,  254  111.  48;   see  Martin  v.  Martin.  170  111. 

92.  639. 

<i  HkhardsoH     v.     Van     Gundy,  <o  Ross  v.  Cobb,  48  111.  11. 
271  111.  476. 
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an  undivided  interest  is  not  in  a  position  to  ask  a  parti- 
tion.^" 

A  party  claiming  an  interest  in  land  can  not  maintain  a 
bill  for  its  partition,  unless  he  has,  at  the  commencement 
of  the  suit,  a  present  vested  interest  or  estate  in  the  same, 
or  some  part  tliereof.^^ 

Premises  belonging  in  severalty  to  two  parties,  and  no 
portion  thereof  belonging  jointly  to  both,  are  not  subject 
to  partition  under  the  statute.  And  this  is  true  notwith- 
standing a  single  building  covers  both  tracts.''^ 

Upon  a  bill  in  equity  for  the  i^artition  of  land,  an 
equitable  title  is  as  available  as  an  untjuestioned  legal 
title,  and  if  the  defendant  shows  that  he  is  the  equitable 
owner  of  the  entire  title,  this  will  bar  the  relief  sought.^* 

The  practice  of  taking  decrees  for  partition  and  of 
holding  sales  before  it  can  be  known  whether  or  not  it 
may  be  necessary  to  sell  the  land  to  pay  debts,  is  not  to 
be  approved.'^* 

A  bill  by  the  purchaser  of  a  base  fee  for  the  partition 
of  land  need  not  aver  that  the  complainant  has  taken 
possession  by  virtue  of  his  conveyance,  as  the  right  to 
partition  does  not  depend  upon  possession.^° 

"While  a  bill  for  partition  should  always  embrace  the 
whole  of  some  one  tract  lield  in  co-tenancy,  yet  it  is  not 
essential  to  the  right  of  the  complainants  to  have  parti- 
tion of  one  tract  held  in  co-tenancy,  that  otlior  distinct 
tracts,  also  lield  in  common,  should  be  included  in  the  par- 
tition ])roceeding.'''' 

A  prior  partition  proceeding  in  which  the  parties  inter- 
ested miglit  have  liad  a  certain  tract  of  land  iiartitioned 
or  sold  at  the  same  time  the  other  lands  were  partitioned 


M  Williams  v.   Wifigand,   53   111.  210;    Stcift    v.    Yanaway,    153    111. 

233;    see    Lcverton    v.    Waters,    7  197. 

Coldw.     (Tenn.1     20;     Oourly    v.  ii  Sutton  v.    Read,   176    111.   60; 

Woodhury,  43  Vt.  89.  Wachtcr   v.    Doerr,    210    111.    242; 

61  McCartney  v.  Osburn,  US  111.  Hall  v.  Gabbcrt.  213  111.  208;  Wat- 

403.                             ■  kc  V.   Stinr,  214   111.  563;    Ellis  ,v. 

it  Stevenson    v.    Bachraeli,    170  Diinioiid,  259    111.   483. 

111.  253.  •"  Asking  v.  Merritt,  254  111.  92 

'li  Johnson    v.    Filson,    118     111.  so /jjc/cson   v.   Dickson,   232    111. 

577. 
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is  not  a  Imr  to  a  sul)sc(|iu'nt  in-oceediii!;-  to  partition  sncli 
tract  lioforc  the  expiration  of  (iio  lifo  ostatc.""'^ 

W  hero  a  will  devisini;'  a  ti'act  of  land  to  tlie  testator's 
danghter  provides  that  tlie  land  shall  not  be  divided  or 
sold  nidil  the  yonn,<;-est  daunhlcr  is  sixteen  years  old  no 
partition  can  be  had  niitil  that  time,  but  the  devisees  ai'e 
entitled  to  the  possession  and  rent  of  the  land  from  the 
time  of  the  testator's  death/'^ 

One  entitled  to  the  income  for  life  from  an  undivided 
one-third  of  land  hold  in  trust  for  him  by  a  trustee,  who 
has  power  to  sell  such  one-third  interest  at  his  discretion 
and  loan  or  invest  the  i)roeeeds  and  pay  the  income  to  the 
cestui  que  trust,  has  no  such  interest  as  authorizes  him 
to  maintain  a  bill  to  partition  the  land.'*^ 

When  new  partition  may  be  had. — Section  25  of  the 
same  statute  jd'ovides  that 

"If  a  person  to  whom  any  share  has  been  aUotted  is  evicted  by  a 
person  who,  at  the  time  of  the  partition,  had  a  title  older  and  better 
than  the  title  of  those  who  were  parties  to  the  suit,  the  person  so  evict- 
ed may  have  a  new  partition  of  the  residue  as  if  no  partition  had  been 
made,  if  such  new  partition  can  be  justly  made,  or  he  may  have  com- 
tribution  from  the  others,  so  as  to  mal<e  his  share  just  and  equal  with 
the  others,  according  to  his  rights  in  the  premises."  oo 


SECTION   II. 
PARTIES  TO. 

Necessary  parties. — The  sixth  section  of  the  Partition 
Act,  re(|uire.s  that 

"Every  person  having  any  interest,  whether  in  possession  or  other- 
wise, and  who  is  not  a  petitioner,  shall  be  made  a  defendant  to  such 
partition."  "i 

Sections  5  and  6  of  the  Partition  act  as  to  who  shall 
be  necessary  parties,  apply  whether  the  proceeding  is  by 
petition  or  by  bill.  They  were  not  intended  to  include 
holders  of  every  possible  interest,  whether  common  to 
the  estate  or  adverse  and  hostile,  but  include  only  such 

iT  MiUi-r  w  Lanning.  211  ni.  G20.  «"  Rev.  Stat.    (1913)    1.S19;    4   J. 

ssCoj  v.  Johnson.   242   111.   1.S9.      &  A.  An.  Stat.  4643. 

io  Mason  v.  Mason,  219  111.  609.  «i  Rev,  Stat.    (1913)    1819;    4   J. 

&  A.  An.  Stat.  4643. 
44 
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persons  as  have  a  common  interest  in  the  property  sought 
to  1)0  partitioned."^" 

The  bill  should  by  apt  averments  disclose  the  nature 
and  extent  of  their  title  or  interest;  and  this  is  more 
especially  so  when  conflicting  rights  are  to  be  determined, 
incumbrances  apportioned,  or  clouds  u|)on  titles  removed, 
or  the  like  relief  is  sought.®^ 

A  mortgagee  of  a  co-tenant's  interest  in  land  sought 
to  be  divided,  is  a  necessary  party."* 

And  all  persons  claiming  an  interest  or  whose  interests 
will  be  atfected  by  the  decree,  including  tenants  in  pos- 
session, must  be  made  parties  in  order  to  be  bound  by  the 
proceedings."* 

One  who  claims  an  adverse  interest  is  a  proper  liut  not 
a  necessary  party,  since  the  statute  includes  only  such 
persons  as  have  a  common  interest  in  the  property  sought 
to  be  partitioned.''-'' 

Children  of  a  deceased  heir,  or  those  who  have  suc- 
ceeded to  the  interest  of  such  heir,  and  who,  under  the 
theory  of  a  bill  for  partition  and  accounting,  are  entitled 
to  a  share  of  the  rents  and  profits,  must  be  made  parties 
to  the  suit."" 

The  real  owner  of  an  interest  in  the  premises  sought 
to  be  partitioned  must  be  made  a  party  and  his  rights  l)e 
])rotocted  b(>fore  the  court  can  ])i-oceod  to  a  decree  of 
partition."' 

Previous  to  the  statute  above  quotinl,  it  has  been  hold 
thai  neither  a  mortgagee  nor  a  judgment  creditor  was  a 
])iopcr  ])arty  to  a  ])artition  suit,  and  that  their  rights 

6ia  Miller  v.   Miller,   263   lU.    18.  «i  Hassett    v.     Rklgley,    49    111. 

tti  Gage  v.   Bissel,   119    111.    298;  197;    Borders    v.    Murphy.   78    III. 

Gasrc  v.  Keid.  104  111.   509;    Hyde  81;    Gage    v.    Keid,    104    111.    509; 

V.  Hrath.  75  111.  381;  BrcH  v.  Yea-  Rodisch    v.    Moore,    253    III.    296; 

ion.  101  111.  242;  Hopkins  v.  Med-  Wacliter    v.    Docrr,    210    111.    242; 

ley,  99  111.  509;  Prichard  v.  IMile-  Wilson  v.  Wilson,  257  111.  290. 
John,     128     111.     123;     Trainor    v.  "'>  Wtierzbergcr  v.   Wiicrzbergcr, 

Greenongh,    115   111.   543;    Molt    v.  221   111.  277;   Clark  v.  Zalcski,  268 

Danville   Seminary,    129    111.    403;  III.    427. 
Wachter  v.  Docrr,  210  111.  242.  '■"  Abcrnathie    v.    Rich,    229    111. 

»«Loomia  v.   Riley,   24    111.   307;  412. 
Cheney  v.  Ricks,  168  111.  533.  <>-  Miller  v.  Barto,  247  111.  104. 
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could  not  he  affected  l)y  a  sale  of  llie  lands;"*  Imt  iiias- 
niucli  as  tlie  statute  lias  aiitliorizod  the  court  to  decree  a 
sale  ^Ylucll  will  give  a  i)urcliaser  a  perfect  title,  or  to 
apixirtioii  iiK'unibrances  among  (he  jiarties  to  whom  the 
iiicmiilpcrcd  premises  is  allotted,  it  is  necessary  tliat  all 
iiiriuiihraiicers  siiould  he  made  parlies.''" 

A  person  acquiring  a  lien  on  real  estate  pending  a 
proceeding  for  partition  thereof,  wlio  desii-es  to  defend 
the  suit,  nuist  make  himself  a  party  to  it  in  soiue  proper 
iiianiici'.  hcfiire  it  terminates,  and  when  there  is  a  decree 
and  sale  he  may  assert  his  lien  u])oii  the  ]iroc(M'ds  ])efore 
the  same  is  distril)uteil."' 

Where  persons  having  judgment  liens  upon  the  prem- 
ises and  who  have  been  made  defendants,  make  default, 
a  decree  ordering  the  premises  sold  free  from  all  judg- 
nient  liens  is  proper."^ 

The  wives  of  tenants  in  common  are  not  necessary 
parties. "- 

The  hill  may  he  anuMided  at  any  time  by  making  new 
inirties.''' 

In  case  a  sale  is  ordered  before  an  estate  is  tinally  set- 
tled the  personal  representative  should  be  brought  into 
court,  and  the  court  should  control  the  time  of  sale,  or 
the  funds  arising  therefrom,  to  protect  the  interests  of 
creditors  of  the  estate.'''' 

The  grantors  in  certain  warranty  deeds  sought  to  be 
set  aside  as  null  and  void  by  a  bill  for  partition  and  ac- 
counting are  necessary  parties  to  the  bill.''^ 

Persons  under  guardianship. — Section  3  of  the  statute 
provides  that 

"Infants  may  petition  by  guardian,  or  next  friend,  and  otlier  persons 
under  guardiansliip  by  their  conservators."'" 

>•■"  M'clton  V.  Copcland,  7  Johns. 
Ch.  140;  Sebring  v.  Mersercau, 
Hopk.  Ch.  501;  Harwood  v.  Kirby. 
1  Paige  Ch.  469. 

>^'- Loomis  V.  Riley.  24  111.  307; 
Kilgour  v.  Crauford.  ,51  III.  249; 
fipi-ncer  v.  Wiley.  149  III.  56; 
Smith  V.  H'ggins.  152  111.  159; 
Cheney  v.  Ricks.  168  111.  533. 

'"McGregor  v.  ifalarky.  96  111. 
App.  421,  and  cases  cited. 


-1  Curry  v.  Fisher.  91  111.  App. 
120. 

^2  Davis  V.  Lang.  153  111.  175. 

73  Trans.  Co.  v.  Gill.  Ill  III.  541. 

T^  Hall  V.  Gabbert,  213  111.  208; 
Wafke  V.  Stine.   214  111.   563. 

'^  Abernathic  v.  Rich.  229  III. 
412. 

-oRev.  Stat.  (1913)  1818;  4  J. 
&  A.  An.  Stat.  4643. 
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Section  4  provides  that: 

"When  an  infant  or  person  under  guardianship  is  a  defendant,  he  may 
appear  by  his  guardian  or  conservator,  or  the  court  may  appoiut  a 
guardian  ad  litem  for  such  person,  and  compel  the  person  so  appointed 
to  act."  'J 

A  giiardian  can  not  maintain  a  partition  in  his  own 
name  to  divide  his  ward's  lands.  The  snit  must  l)e  in  tlic 
name  of  the  infant  hy  liim  as  guardian.''^ 

When  a  court  of  equity  is  caHed  upon  to  partition  hinds 
on  behalf  of  infants,  it  is  the  duty  of  the  court  to  inquire 
whether  the  partition,  if  granted,  will  result  beneficially 
to  the  minor  or  to  his  detriment ;  and  if,  upon  investiga- 
tion, it  turns  out  that  a  partition  is  not  for  his  best  inter- 
ests, then  a  partition  should  be  denied.''' 

Unknown  owners — Contingent  interests. — The  7th  sec- 
tion provides  that 

"When  there  are  any  persons  interested  in  the  premises  whose  names 
are  unknown,  or  the  share  or  quantity  of  interest  of  any  of  the  parties 
is  unlvnown  to  the  petitioner,  or  where  such  share  or  interest  shall  be 
uncertain  or  contingent,  or  the  ownership  of  the  inheritance  shall 
depend  upon  an  executory  devise,  or  the  remainder  shall  be  contingent, 
so  that  such  parties  can  not  be  named,  the  same  shall  be  so  stated  in 
the  petition."  s" 

In  collateral  proceedings  the  court  should  presume  that 
the  parties  named  are  the  only  owners  known  to  the  peti- 
tioners to  have  an  interest  in  the  property  sought  to  ho 
partitioned.**^ 

Unknown  owners — How  described. — Section  8  of  said 

statute  provides  that 

"All  persons  interested  in  the  promises  of  which  ))artition  is  sought 
to  be  made  according  to  the  provisions  of  this  chapter,  whose  names 
are  unknown,  may  be  made  parties  to  such  petition  by  the  name  and 
description  of  unknown  owners  of  the  premises,  or  as  the  unknown 
heirs  of  any  person  who  may  have  been  interested  in  the  same."  ^^- 

Purchaser  pendente  lite. — A  jnirchaser  from  one  of  tlio 
jiartics  to  a  jieiidiug  suit  for  ])artitioii  acquires  his  iiitcr- 

77  Ibid.  &  A.   An.   Stat.   4646. 

^s  Boivlcs  V.  McAIIen.  16  lU.  30:  »' Thoniton    v.    Houtzc.    91    111. 

Hivift  v.  Yatiaway,  15;!  111.  197.  199. 

^«  Ames  v.   Ames,   148    111.   321;  fs  Rev.   Stat.    (1913)    1S19;    4   .1. 

Miller  v.  Lanning,  211  111.  620.  &  A.  An.  Stat.  4646. 

80  Rev.  Stat.    (1913)   1819;    4  J. 
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est  ill  )lio  property,  subject  to  sncli  (locree  as  may  lie 
rt'iulcrcd  on  tlio  licariug.  Tims  tlio  ciTcct  of  a  ]i;ntif ion, 
in  wliicli  a  innrtii'i-i.n'ce  is  joIikhI  as  a  jiarty,  is  to  siil)stilul(' 
for  an  uiKliviilcd  interest  in  the  whole  land  llic  portion  set 
off  to  tlic  mortu'asor  in  severalty;  and  the  lien  of  tlie 
inortj;age,  wliicli  was  theretofore  ni)()n  an  undivided  inter- 
est, falls  upon  the  particular  portion  so  set  off  and  al- 
lotted to  the  mortgagor.®^ 


SECTION  III. 
BILL  OR  PETITION. 

Frame  of  petition. — The  fifth  section  of  the  statute  of 
Illinois  provides  that 

"The  petition  shall  particularly  describe  the  premises  sought  to  be 
divided,  and  shall  set  forth  the  interests  of  all  parties  interested  there- 
in, so  far  as  the  same  are  known  to  the  petitioners,  including  ten- 
ants for  years,  for  life,  by  courtesy  or  in  dower,  and  of  all  persona 
entitled  to  the  reversion,  remainder  or  inheritance,  and  of  every  per- 
son who,  upon  any  contingency,  may  be  or  become  entitled  to  any 
beneficiary  interest  in  the  premises,  so  far  as  the  same  are  known  to 
the  petitioners,  and  shall  pray  for  th^  division  and  partition  of  the 
premises  according  to  the  respective  rights  of  the  parties  Interested 
therein,  or  that  if  a  division  and  partition  of  the  same  can  not  be  made 
without  manifest  prejudice  to  the  owners,  a  sale  thereof  shall  be  made, 
and  the  proceeds  divided  according  to  the  respective  rights  of  the  par- 
ties, and  such  petition  shall  be  verified  by  affidavit." 

Section  13  ]n-ovides  that 

"The  petitioner  may,  in  his  petition,  require  the  defendants  or  any 
of  them  to  answer  his  petition  on  oath.  In  which  case  the  answer  shall 
have  the  same  effect  as  an  answer  In  chancery  under  oath."  »■> 

An  objection  tliat  a  petition  for  partition  was  not  veri- 
fied, as  required  by  section  5  of  the  Partition  act,  is 
dilatory  in  character  and  must  be  made  at  the  earliest 
possible  moment,  and  cannot  be  raised  after  answer  is 
filed  and  a  decree  entered.*"' 


Ki  Loomis  V.   Riley,  24   111.   307;  Menard,    1    Gilra.    39;    Trainor  v. 

Speck    v.    Pullman.    121    111.    33;  Oreenoiigh,  145  111.  543. 

Loan  Co.  v.  Morse.  181  111.  64.  ss  McCuUough     v.     McCuUough, 

8<Rev.  Stat.    (1913)    ISIS;    4   J.  238  111.  50. 
&  A.  An.   Stat.  4643;    Louvalle  v. 
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The  particular  matters  required  by  the  statute  to  bo 
stated  in  a  petition  for  partition  should  be  set  forth.*'' 

It  is  not  necessary  to  allege  or  prove  the  ina))ility  of 
tenants  in  conunon  to  agree  upon  a  division.^" 

A  bill  for  partition  which  fails  to  allege  what  title  the 
deceased  had  to  the  premises  or  what  were  the  interests 
of  the  parties  to  the  suit,  other  than  to  give  the  names 
of  the  parties  and  state  their  relationship  to  the  deceased. 
is  too  indefinite  to  authorize  a  decree  of  partition.^** 

A  petition  for  the  partition  of  land  under  the  fifth 
section  of  the  Partition  Act,  above  quoted,  is  a  suit  at 
law,  and  not  in  equity,  and,  as  such,  the  proceedings, 
except  wherein  otherwise  provided,  should  conform,  as 
far  as  practicable,  to  tlie  procedure  which  obtains  in 
courts  of  law,  and  this  requirement  is  not  at  all  affected 
by  the  fact  that  the  statute  authorizes  the  court  to  adjust 
the  equities  of  the  parties,  the  same  as  a  court  of  equity 
might  under  a  like  state  of  facts,  nor  from  the  fact  thai 
service  is  required  the  same  as  in  chancery  cases,  and 
that  the  answer  may  be  required  under  oath.  It  is  an 
action  at  law  and  a  substitute  for  the  old  common  law  ac- 
tion of  partition.**'-* 

No.  252.     Bill  for  partition. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  UlinoLs, 

In  Chancery  sitting: 

1.  Your  orator  and  oratrix,  A.  B.  and  B.  B.,  his  wife,  of,  etc.,  resiiect- 
fully  represents  unto  your  honors,  that  E.  F.,  the  father  of  your  oratrix, 
B.  B.,  and  late  of,  etc.,  now  deceased,  was,  at  the  time  of  making  his 
last  will  and  testament,  and  also,  at  the  time  of  his  death,  seized  in  fee 
simple  and  i)ossessed  of  all  the  following  described  real  estate,  to  wit: 
(Here  describe  the  2^rcmiscs:)  and  being  so  seized  and  possessed  as 
aforesaid,  the  said  E.  F.,  departed  this  life  on  or  about  the,  etc. 

2.  And  your  orator  and  oratrix  further  rcpre.sent  that  the  said  lO.  F., 
in  his  lifetime,  to  wit,  on  or  about  the,  etc.,  made  and  published  his  last 
will  and  testament  in  due  form  of  law,  and  duly  authenticated  to  pass 

811  Ripple   V.    Gilbourne,    8    How.  ss  Taqert    v.    FU-teher,    232    111. 

LI    S.   458;    Oage  v.  Reid,  104   111.  107. 

ti09;    Prichard    v.    Little  John,    128  »« Hopkins    v.    Medley,    97    111. 

111.  123;  Wilson  V.  Dresser,  l.'")2  111.  402;    Lonvalle  v.  Menard.  1   Oilni. 

387.  39;   Oreenup  v.  Sewell,  U  111.  r>3; 

"7  Traitior  v.  Greenoiujh,  145  111.  Oill   v.    Transp.    Co.,    92    111.    2-19; 

543.  Hunter  v.  Stotieburner,  92  111.  75. 
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real  estate;  ami  in  and  by  the  said  last  will  and  testiiment,  the  testator 
did,  among  other  things,  give,  devise  and  bequeath  unto  his  son,  A.  F  , 
and  to  his  heirs  forever,  all  of  the  above  described  premises  subject 
to  a  life  estate  therein  of  his  mother,  B.  F.,  the  widow  of  the  said 
K.  F. :  as  will  more  fully  appear  by  the  said  will,  when  produced,  and 
by  a  copy  thereof,  hereto  attached,  niarlied  "Exhibit  A,"  and  made  a 
part  of  this  bill. 

3.  Your  orator  and  oratrix  further  represent  that  the  said  last  will 
and  testament  of  the  said  E.  F.,  was  afterwards,  on,  etc.,  duly  proved 

and  probated  by  the court  of,  etc.,  as  will  more  fully  appear  by  the 

record  thereof,  in  the  office  of  the  clerk  of  said  court,  reference 

thereto  being  had. 

4.  Your  orator  and  oratrix  further  represent  that  the  said  A.  F.,  on, 
etc.,  departed  this  life  intestate  and  without  lawful  issue;  leaving  your 
oratrix,  the  said  B.  B.,  wife  of  your  orator,  A.  B,,  S.  M.,  widow  of  C. 
-M.,  deceased,  .T.  B.,  C.  D.  and  M.  W.,  his  only  heirs  at  law  him  surviv- 
ing. 

5.  And  your  orator  and  oratrix  further  represent  that  the  said  B.  F., 
widow  of  the  said  E.  F.,  the  testator  aforesaid,  departed  this  life  on 
or  about,  etc.;  and  that  by  means  of  the  death  of  the  said  A.  F.  and  B. 
F.,  as  aforesaid,  the  said  described  premises  became  and  was  vested 
in  your  oratrix.  S.  M.,  widow  of  C.  M.,  deceased,  J.  B.,  C.  D.  and  M.  W., 
the  only  heirs  at  law  of  the  said  A.  F.,  as  tenants  in  common  in  fee. 

6.  Your  orator  and  oratrix  further  represent  that  on,  etc.,  and  subse- 
quent to  the  death  of  the  said  A.  F.,  the  said  J.  B.  and  S.  B.,  his  wife, 
by  their  certain  deed,  executed  and  acknowledged  in  due  form  of  law, 
to  pass  the  title  to  real  estate,  did  remise,  release,  and  quit-claim  unto 
your  orator  all  their  right,  title  and  interest  in  and  to  the  aforesaid 
described  premises;  as  by  the  said  deed,  when  produced,  will  more 
fully  appear. 

7.  And  your  orator  and  oratrix  further  represent  unto  you  honors, 
that  the  several  parties  to  this  suit  are  seized  in  fee  simple,  and  entitled 
to  the  said  described  premises  as  tenants  in  common;  and  that  their 
rights  and  interests  therein  are  as  follows,  to  wit;  your  orator,  A.  B., 
as  grantee  of  the  said  J.  B.,  is  seized  of  and  entitled  to  an  undivided 

part  thereof;   that  your  oratrix,  B.  B.  in  her  own  right,  is  also 

seized  of  and  entitled  to  an  undivided  part  thereof,  etc.     (Here 

set  forth  the  interests  of  all  the  varties.) 

8.  Your  orator  and  oratrix  further  represent,  that  the  aforesaid 
premises  is  the  only  real  estate  owned  in  common  by  the  parties  to  this 
suit;  and  that  no  other  person  or  persons  than  the  parties  above 
named,  have  any  interest  in,  or  title  to,  the  said  described  premises,  or 
any  part  thereof,  in  possession,  remainder,  reversion  or  otherwise. 

9.  And  your  orator  and  oratrix  further  represent  that  they  are  de- 
sirous that  a  division  or  partition  of  the  said  described  premises  should 
be  made  among  the  several  parties  seized  of  or  entitled  thereto  accord- 
ing to  their  respective  rights  and  interests  therein;  and  in  case  the 
same  can  not  be  divided  among  the  owners  thereof,  without  manifest  in- 
Jury  or  prejudice  to  the  parties  interested  therein,  that  then  the  same 
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may  be  sold,  and  the  proceeds  thereof  divided  among  such  parties,  ac- 
cording to  their  respective  rights  and  interests;  and  tor  that  purpose 
have  made  frequent  applications  to  the  other  owners  thereof,  but 
that  the  said  S.  M.,  C.  D.  and  M.  W.,  defendants  in  this  suit,  refuse, 
under  various  pretenses,  all  of  which  are  untrue,  to  comply  with  the 
reasonable  request  of  your  orator  and  oratrix,  to  join  in  a  partition 
and  division  of  the  said  premises. 

10.  Forasmuch,  therefore,  as  your  orator  and  oratrix  are  without 
remedy  in  the  premises,  except  in  a  court  of  equity;  and  to  the  end  that 
the  said  S.  M.,  C.  D.  and  M.  W.,  who  are  made  parties  defendant  to  this 
bill,  may  be  required  to  make  full  and  direct  answer  to  the  same,  but 
not  under  oath,  the  answer  under  oath  being  hereby  waived;  that  the 
parts  or  shares  justly  belonging  to  your  orator  and  oratrix,  and  all  the 
other  owners  hereinbefore  named,  of,  in  and  to  the  aforesaid  premises, 
may  be  settled  and  ascertained  by  and  under  the  direction  of  this 
court;  and  that  a  fair  division  and  partition  thereof  may  be  made 
between  your  orator  and  oratrix  and  all  other  persons  who  shall  appear 
to  be  owners  of  or  interested  therein,  according  to  the  respective 
rights  and  interests  of  each  therein;  and  that  proper  commissioners 
may  he  appointed  to  make  division  and  partition  of  the  said  premises 
among  the  parties  interested  therein;  or,  in  case  a  partition  thereof, 
or  any  part  thereof,  by  metes  and  bounds,  or  a  division  can  not  be 
made  without  manifest  prejudice  to  the  owners,  then  that  the  same,  or 
such  parts  thereof  as  can  not  be  so  divided  and  partitioned,  may  bo 
sold  by  and  under  the  direction  of  this  court,  and  that  the  proceeds 
of  the  sale,  after  paying  the  costs  and  charges  of  this  suit,  may  be 
divided  among  the  owners  thereof  according  to  their  several  rights  and 
interests  therein;  and  that,  to  that  end,  the  rights  and  interests  of  the 
parties  interested  in  the  said  premises,  or  in  the  proceeds  of  the 
sale  thereof,  may  be  ascertained  and  declared  by  the  order  or  decree 
of  this  court;  and  that  your  orator  and  oratrix  may  have  such  other 
and  further  relief  in  the  premises  as  equity  may  require  and  to  your 
honors  shall  seem  meet. 

11.  May  it  please  your  honors,  etc.  {Prayer  for  process,  etc.,  as  in 
A'o.  21,  ante.) 

No.  253.    Bill  for  partition  bctwcrti  two  heirs,  suhjert  to  widow's  dower. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  your  hon- 
ors, that  B.  B.,  late  of,  etc.,  deceased,  the  father  of  your  orator,  was  in 
his  lifetime,  and  at  the  time  of  his  death,  the  owner,  and  seized  in  fee 
simple,  of  the  following  described  real  estate,  to  wit:  {Here  descytbe 
the  premises.) 

2.  Your  orator  further  represents  that  the  said  B.  B.,  being  so 
seized  of  the  said  real  estate,  on  or  about,  etc.,  departed  this  life,  in- 
testate, leaving  C.  B.,  his  widow,  and  your  orator,  and  D.  B.,  his  sons, 
and  only  heirs  at  law. 

.1.     And  your  orator  further  represents,  that  by  the  death  of  the  said 
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B.  B.,  your  orator  and  the  said  D.  B.  became  seized  In  fee  as  tenants 
in  coninion,  by  descent  from  the  said  B.  B.,  of  the  said  described  prom- 
ises; that  is  to  say,  your  orator  and  the  said  D.  B.,  oacli  became  seized 
of  the  one  equal  undivided  half  part  of  the  said  premises,  each  of  the 
said  portions  being  subject,  however,  to  the  riglit  of  dower  of  the 
said  C.  B.,  widow  of  the  said  B.  B. 

4.  And  your  orator  further  represents,  that  the  dower  of  the  said 
widow  in  the  said  described  premises  has  never  been  admeasured,  or  in 
any  way  set  apart  to  her  from  the  estate  of  the  said  B.  B. 

5.  Your  orator  further  represents,  that  no  person  or  persons,  other 
than  your  orator  and  tho  said  D.  B.  and  C.  B.,  have  any  interest  in,  or 
title  to,  the  said  described  premises,  or  any  part  thereof,  in  possession, 
remainder,  reversion  of  otherwise. 

6.  Your  orator  further  represents,  that  he  is  desirous  that  a  partition 
or  division  should  be  made  of  the  said  several  parcels  of  land,  between 
your  orator  and  the  said  D.  B.,  according  to  their  respective  rights, 
estates,  and  interests  therein,  or  in  case  the  same  can  not  be  divided 
and  partitioned  without  material  injury  to  the  parties  interested  there- 
in, then  that  the  same  may  be  sold,  and  the  proceeds  thereof  divided 
among  such  parties,  according  to  their  respective  rights  and  interests. 

7.  Your  orator  further  represents,  that  he  has  frequently  applied  to 
the  said  D.  B.,  and  requested  him  to  come  to  an  equitable  and  just  di- 
vision and  partition  of  the  said  described  premises,  between  your 
orator  and  the  said  D.  B.,  or  in  case  they  can  not  agree  upon  an 
amicable  division,  that  they  join  in  making  sale  of  the  said  premises, 
and  divide  the  proceeds  thereof:  but  so  it  is,  may  it  please  your  hon- 
ors, the  said  D.  B.  wholly  refuses  to  join  in  any  just  and  equitable 
division  or  partition  of  the  said  described  premises,  or  to  join  in  the 
sale  thereof,  as  aforesaid. 

8.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  and  to  the  end  that  the  said 
D.  B.  and  C.  B.,  who  are  made  parties  defendant  to  this  bill,  may  be 
required  to  make  full  and  direct  answer  to  the  same,  but  not  under 
oath,  the  answer  under  oath  hcing  hereby  waived:  and  that  division 
and  partition  of  the  above  described  premises  may  be  made  between 
the  parties,  according  to  the  course  of  practice  in  this  court,  and  the 
statute  in  such  case  made  and  provided,  and  according  to  the  respective 
rights  of  the  parties  interested  therein,  subject  to  the  widow's  dower, 
as  aforesaid;  and  in  case  it  shall  appear  that  a  partition  thereof  can 
not  be  made  without  manifest  injury  to  the  rights  of  the  parties  there- 
in, then  that  the  said  premises  may  be  decreed  to  be  sold  under  the 
direction  of  this  court,  and  the  proceeds  of  the  sale,  after  paying  the 
costs  and  charges  of  this  suit,  be  divided  among  t'.ie  said  parties, 
according  to  their  respective  rights  and  interests  therein.  And  that 
the  rights  and  interests  of  the  said  parties  in  the  premises,  or  in  the 
proceeds  thereof,  may  be  ascertained  and  declared  liy  the  court;  and 
that  your  orator  may  have  such  other  and  further  relief  in  the  prem- 
ises, as  equity  may  require,  and  to  your  honors  shall  seem  meet. 

9.  May  it  please  your  honors  to  grant  the  writ  of  summons  in  chan- 
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eery,  directed  to  the  sheriff  of  the  said  county  of ,  commanding  him 

that  he  summon  the  defendants  D.  B.  and  C.  B.  to  appear  before  the 

said  court,  on  the  first  day  of  the  next term  thereof,  to  be  held  at 

the  court  house  in ,  in  the  county  of aforesaid,  then  and  there 

to  answer  this  hill,  etc. 

(Add  affidavit  as  in  yo.  ITS,  ante.) 

No.  25.'i.     Bill  for  partition  and  dower. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  'State  of  Illinois, 
In  Chancery  sitting: 

1.  Your  oratrix,  A.  B.,  and  your  orators,  B.  B.  and  C.  B.,  of  etc.,  re- 
spectfully represent  unto  your  honors,  that  on,  etc.,  one  E.  B.,  late  of, 
etc.,  departed  this  life  intestate,  leaving  your  oratrix,  A.  B.,  his  widow, 
and  your  orators  B.  B.  and  C.  B.,  his  sons,  and  F.  B.,  G.  B.  and  H.  B. , 
his  daughters,  and  only  children  and  heirs  at  law;  that  at  the  time  of 
his  death  the  said  E.  B.  was  possessed  and  seized  in  fee  simple  of  the 
following  described  real  estate,  to  Wit:  (Here  describe  the  preinisrs;) 
and  that  the  said  E.  B.  derived  title  to  the  said  premises  in  the  man- 
ner following,  to  wit:      (Here  set  forth  the  claim  of  title.) 

2.  And  your  oratrix  and  orators  further  represent,  that  no  person  or 
persons,  other  than  your  oratrix  and  orators,  and  the  said  F.  B.,  G.  B. 
and  H.  B.,  have  any  interest  in,  or  title  to,  the  said  described  prem- 
ises, or  to  any  part  thereof,  in  possession,  remainder,  reversion  or 
otherwise. 

3.  Your  oratrix  and  orators  further  represent,  that  the  said  G.  B.  and 

H.    B.   are   minors   under   the   age   of  years;    and   that   no   legal 

guardian  has  been  appointed  tor  him,  by  reason  whereof  the  said 
G.  B.  and  H.  B.  are  severally  incompetent  to  join  in  a  voluntary  par- 
tion  and  division  of  said  premises,  and  to  set  apart  the  dower  of  your 
oratrix  therein,  or  to  consent  to  a  sale  thereof;  and,  as  your  oratrix 
and  orators  are  advised,  no  valid  division  and  partition,  or  assignment 
of  dower,  or  a  sale  of  said  premises  can  be  effected  without  the  aid 
or  interposition  of  some  court  of  competent  jurisdiction. 

4.  Forasmuch,  therefore,  as  your  oratrix  and  orators  are  without  rem- 
edy in  the  premises,  except  in  a  court  of  equity;  and  to  the  end 
that  the  said  F.  B.,  G.  B.  and  H.  B.,  who  are  made  parties  defendant 
to  this  bill,  may  be  required  to  make  full  and  direct  answer  to  the 
same,  hnt  not  vnder  oath,  the  anstrer  under  oath  heinp  hereby  icaivcd: 
that  a  guardian  ad  litem,  may  be  appointed  by  the  court  for  the  said 
infant  defendants;  that  the  dower  of  your  oratrix  in  the  said  prem- 
ises may  be  assigned  and  set  apart  to  her;  and  a  division  and  par- 
tition of  the  residue  thereof  may  be  made  by  and  under  the  direction 
of  this  court,  between  your  ora(ors  B.  B.  and  C.  B.,  and  the  defendants 
F.  B.,  G.  B.  and  H.  B.,  according  to  their  respective  rights  and  in- 
terests therein,  to  be  adjudged  by  the  lourt;  and  that  in  case  an  assign- 
mont  of  dower,  and  division  and  partition  in  the  said  ])rcniises  can  not 
bo  made  without  manifest  i)rejudice  to  the  parties  interested,  that  the 
same  may  be  sold,  under  the  direction  of  the  court,  and  the  proceeds 
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tlipreof  distributed  betweon  tlie  parties,  according  to  tlieir  respective 
Interests;  and  tliat  your  oratrix  and  orators  tnay  tiave  such  otlier  and 
further  relief  in  the  premises,  as  equity  may  require  and  to  your  lion- 
ors  shall  seem  n\eet. 

5.  May  it  please  your  honors,  etc.  {Prayer  for  process  as  in  No.  21, 
ante,  and  add  affidavit.) 

No.  255.     Pt'tilioH  for  partition. 

To  the  Honorable  .ludges  of  the  Circuit  Court  of  the  County  of  ,  in 

the  State  of  Illinois: 

1.  The  petitioners,  C.  D..  E.  F.  and  G.  H.,  of,  etc.,  respectfully  repre- 
sent unto  your  honors,  that  your  petitioners,  together  with  K.  L.  and 
M.  N.,  of,  etc.,  are  the  owners  in  fee  simple  as  tenants  in  common, 
in  equal  parts,  of  the  following  described  real  estate,  to  wit,  etc.: 
{Here  describe  the  real  estate.)  That  they  derived  title  to  the  said 
premises  in  the  following  manner,  that  is  to  say,  (Here  set  forth  the 
chaim  of  convcyaines  through  irhich  the  parties  claim  title,  or  other 
facts  sliouinfl  tlieir  right  or  title  to  the  land,)  which  said  title,  or  evi- 
dence thereof,  your  petitioners  are  ready  to  produce  and  show  on  the 
hearing  hereof,  as  this  honorable  court  may  require. 

2.  And  your  petitioners  further  represent,  that  no  person  or  persons, 
other  than  your  petitioners  and  the  said  K.  L.  and  M.  N.,  have  any 
interest  in,  or  title  to  the  said  land  or  any  part  thereof,  in  possession, 
remainder,  reversion,  or  otherwise. 

3.  And  your  petitioners  further  represent,  that  the  said  K.  L.  and 
M.  X.  are  minors  under  the  age  of  twenty-one  years.  Your  petitioners, 
therefore,  pray  that  a  guardian  ad  litem  may  be  appointed  by  the 
court  for  said  minors,  that  process  of  summons  may  issue  against  the 
said  K.  Ij.  and  M.  N.,  returnable  at  the  ne.\t  term  of  this  court. 

4.  Your  petitioners  further  pray,  that  upon  a  final  hearing  of  this 
cause,  this  court  will  order  and  decree  a  division  and  partition  of  said 
premises,  according  to  the  resjjective  rights  of  the  parties  interested 
therein;  and  in  (ase  the  court  shall  find  that  said  premises  are  so  cir- 
cumstanced that  a  division  thereof  can  not  be  made  without  manifest 
prejudice  to  the  parties  interested  in  the  same,  that  a  sale  thereof  be 
ordered  in  accordance  with  the  statute  in  such  case  made  and  pro- 
vided. 

0.  D. 
E.  F. 
G.  H. 
0.  P.,   Solicitor  for  Petitioners. 

State  of  Illinois,     "i 

County  of .       J 

C.  D.,  of  the  county  and  state  aforesaid,  being  duly  sworn,  on  oath 
gays  that  he  is  one  of  the  petitioners  to  the  foregoing  petition,  and  that 
the  matters  and  things  in  said  petition  contained  are  true  ih  substance 
and  in  fact. 

C.   D. 

Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D.  19 — 
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section  iv. 
process  of  appearance  in. 

Service  as  in  chancery. — The  act  in  relation  to  parti- 
tion, as  it  now  stands,  provides  as  follows : 

In  relation  to  process  and  service,  section  9  provides 
that 

"The  defendant  to  any  such  petition  shall  be  summoned  in  the  same 
manner  as  defendants  in  suits  in  chancery." 

Notice  to  unknown  owners. — Section  10  provides  that 

"Unknown  owners  or  parties  in  interest,  of  the  premises,  and  the 
unknown  heirs  of  any  such  persons,  may  be  notified  by  advertisement 
as  in  cases  in  chancery." 

An  allegation  that  there  are  unknown  owners,  and 
proof  of  statutory  notice  to  them,  is  sufficient  to  give 
jurisdiction  over  such  defendants.'"' 

Notice  by  publication  and  mail. — It  is  provided  in  sec- 
tion 11  of  said  statute,  that 

"When  it  shall  appear  by  affidavit  filed,  as  in  cases  in  chancery,  that 
any  defendant  resides  or  has  gone  out  of  this  State,  or  upon  due 
inquiry  can  not  be  found,  or  is  concealed  within  this  State  so  that 
process  can  not  be  served  on  him,  and  the  affiant  shall  state  the  place 
of  residence  of  such  defendant,  if  known,  or  that  upon  diligent  in- 
quiry his  place  of  residence  can  not  be  ascertained,  he  may  be  noti- 
fied in  the  same  manner  as  in  such  case  in  chancery."  "i 


SECTION  V. 
INTERPLEAnER. 

The  14th  section  of  the  revision  of  the  statute  of  Illi- 
nois provides  that 

"Uuring  the  pendency  of  any  such  suit  any  person  claiming  to  be 
Interested  in  the  premises  to  be  assigned  or  aparted  may  aiipear  and 
answer  the  petition,  and  assert  his  or  her  rights,  by  way  of  inter- 
pleader; and  the  court  shall  decide  upon  the  rights  of  all  persons  ap- 
pearing as  aforesaid,  as  though  they  had  been  made  parties  in  the 
first  instance." 

If  the  proceeding  is  under  the  statute,  any  party  in 
interest  may  interjilead  at  any  time  ])revious  to  the  final 

00  Thornton    v.    IIoulzc,    91    111.  "'Rev.   Stat.    (1913)    1S19;    4   J. 

199.  &  A.  An.  Stat.  4645. 
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disposition  of  the  case,  ami  all  orders  and  proceedings 
may  be  altered  so  as  to  meet  any  new  facts  itresentecl  by 
new  parties.*- 

A  creditor  of  one  of  the  parties  havini;'  a  lien  on  the 
premises  to  the  extent  of  the  share  of  his  debtor,  has  a 
right  to  tile  his  bill  in  the  nature  of  an  interpleader  in 
the  case."^ 

Limitations. — The  bar  of  the  seven  year  and  twenty 
year  Statntes  of  Tjimitations  is  not  confined  to  the  action 
(if  ejectment,  but  applies  also  to  a  bill  for  partition  in 
equity  as  well  as  at  law.*** 


SECTION  VI. 
DECREE   FOR    PARTITION. 

The  statute  provides  as  follows,  in  relation  to  the  hear- 
ing and  decrees  of  the  court: 

Hearing. —  (Sec.  15.) 

"The  court  shall  ascertain  and  declare  the  rights,  titles  and  interests 
of  all  the  parties  to  such  a  suit,  the  petitioners  as  well  as  the  de- 
fendants, and  shall  give  judgment  according  to  the  rights  of  the 
parties."  os 

An  ordinary  partition  decree  which  finds  that  certain 
parties  to  the  suit  are  the  owners  of  the  real  estate  sought 
to  be  partitioned,  tixes  the  interest  of  each  party  therein 
and  orders  partition  accordingly,  does  not  omit  any  ma- 
terial findings  of  fact."" 

Appointment  of  commissioners. — Section  16  of  the  stat- 
ute provides  that: 

"The  court,  when  it  shall  order  a  partition  of  any  premises  to  be 
made  under  the  provisions  of  this  act,  shall  appoint  three  commis- 
sioners, not  connected  with  any  of  the  parties  either  by  consanguinity 
or  affinity,  and  entirely  disinterested,  to  make  partition  of  the  prem- 
Isen." 

In  a  proceeding  for  partition  under  the  general  chan- 

»2  Kester  v.  Stark,  19  111.  328.  Katz  v.  Belz.  178  III.  434. 

M  Schneider   v.    Krihcrt.   50    111.  »=  Rev.   Stat.    (1913)    1S19;    4   .T. 

284:   see  Hards  v.  Burton.  79   111.  &  A.  An.  Stat.  464fi. 

504.  »« Rackeman  v.    Tilton,   23G    111. 

•■>>  Smith   V.   Clark,  24S   111.   25.5;  49. 
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eery  powers  of  the  court  it  is  proper  for  the  court  to 
follow  the  same  method  in  api)ointing  commissioners  as 
is  set  out  in  the  partition  statute.^"     . 

The  procedure  should  conform  so  far  as  praeticalile  to 
that  which  obtains  in  the  courts  of  law,  except  in  so  far 
as  the  statute  requires  otherwise."^ 

Sec.  20  ])rovides  that 

"The  commissioners  shall  at  all  times  be  subject  to  the  direction  of 
the  court;  and  any  one  or  more  of  them  may,  before  the  final  confir- 
mation of  the  report,  be  removed  and  others  appointed  in  their  stead." 

Sec.  21  provides  that 

"If  the  lands  lie  in  dilTerent  counties,  the  court  may  appoint  sots 
of  commissioners  for  eacli  county  or  one  set  for  all  of  them,  as  may 
seem  most  for  the  benefit  of  the  parties  interested."!'" 

Allotment  of  dower  or  homestead. —  (Sec.  22.) 

"If  dower  has  not  been  allotted  to  the  person  entitled  thereto,  or  the 
homestead  set  off,  in  case  any  party  to  the  suit  is  entitled  to  an  estate 
of  homestead  in  the  premises,  or  any  part  thereof,  such  dower  may  be 
allotted  and  such  homestead  set  off  by  the  commissioners;  and  if  the 
court  shall  so  direct,  the  premises  so  allotted  or  set  off  may  be  par- 
titioned among  the  claimants,  subject  thereto."i 

Under  this  section  premises  inherited  by  heirs,  subject 
to  dower,  and  the  estate  of  homestead,  may  bo  parti-^ 
tioned.^ 

Failure  of  a  partition  decree  to  require  the  commis- 
sioners to  set  off  homestead  and  dower  to  the  defendant 
found  by  the  decree  to  be  entitled  tliereto,  is  error.* 

A  partition  decree  should  direct  the  cimimissioners  to 
set  off  homestead  and  allot  or  assign  dower  to  the  party 
entitled  thereto,  and  in  the  absence  of  proof  that  dower 
can  not  bo  assigned  without  groat  injury  to  th(>  estate, 
the  decree  should  not  direct  that  th(>  land,  other  than  the 
homestead,  shall  l)o  partitioiKnl  among  the  otlioi-  i)arties. 
and  that  they  shall  pay  one-third  of  the  not  income  to 
the  i)arly  entitled  to  dower  so  long  as  he  lives.* 

07  Schulz  V.  Hassc,  227   111.   156.  Lanp,    153    111.    175;     Cribbiii    v. 

««  Hopkins  V.  Medley,  97  III.  402.  Crihbtn.  13G  111.  609. 

1"!  Rev.   Stat.    (1913)    1819;    4   ,T.  -^  Mcrritt  v.  Mcrritt,  97   111.  243; 

&  A.  An.  Stat.  4649.  Ilrohaic  v.  Ogle.  170  III.  115. 

1  Rev.    Stat.    (1913)    1S20;    4    J.  -^  Jocst  v.  Adel,  209  111.  432. 

&  A.   An.   Stat.   4649;    S<liacfcr   v.  >  h'ivhaidsoii    v.    Tnibij,    240    111. 

Kicnzel,    123    111.    430;     Davis    v.  476. 
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Tlio  exclusive  possession  of  one  co-tenant  claiming' 
homestead  in  undivided  land  is  rightful  as  against  the 
chiinis  of  creditors,  but  cannot  be  set  up  as  against  the 
demand  of  other  co-tenanls  to  be  let  into  joint  posses- 
sion.' 

Wiiere  the  homestead  premises  are  worth  more  than 
>;1.00()  but  arc  ncit  susce]itibie  of  division,  the  heirs  may, 
ill  equity,  require  the  surviving  husband  or  wife  to  sur- 
render possession  of  the  jn-emises  u))oii  tlie  paymeiit  of 
•iil.OOO  to  said  surviving  husliand  or  wife;  but  in  tlie  ab- 
sence of  such  proceeding  and  the  payment  or  tender  of 
the  $1,000,  the  heirs  are  not  entitled  to  take  possession 
of  any  portion  of  tlie  premises  and  to  exclude  the  sur- 
viving husband  or  wife  therefrom." 

If  homestead  premises  are  worth  less  than  $1,000  the 
ju'rson  entitled  to  the  homestead  estate  cannot  be  com- 
pelled by  the  heirs  or  devisees  of  the  fee  to  surrender 
possession  during  continuance  of  the  estate.' 

Owelty. — It  is  competent  for  a  court  of  equity,  on  a  bill 
for  the  partition  of  real  estate,  to  decree  the  payment  of 
a  sum  as  owelty,  to  equalize  the  shares  among  tlie  par- 
ties,* and  may  provide  by  the  decree  that  the  amount  of 
owelty  shall  be  a  lien  upon  the  portion  of  the  party  re- 
ceiving more  than  his  fair  sliai'e  of  the  premises," 
but  the  power  to  decree  owelty  is  in  the  court,  and  unless 
ordered  by-  the  decree,  the  commissioners  can  only  divide 
tiie  premises  equally  between  the  i)arties  according  to 
their  respective  interests,  and  can  not  make  an  unequal 
division  and  recommend  pa^onent  of  owelty  to  equalize 
it.'" 

Costs  apportioned. — Solicitor's  fees. — Section  40  of  the 
a<'t  on  partitidii,  provides  that 

"In  aU  proceedings  for  the  partition  of  real  estate,  when  the  rights 
and  interests  of  all  the  parties  in  interest  are  properly  set  forth  in 
the  peiition  or  bill,  the  court  shall  apportion  the  costs,  including  the 

a  Hertz    V.    Buchmann,    177    111.  Dearhorn,    115    111.    509;    Amrs   v. 

5.^3.  Ames.  160  111.  599. 

0  Pouell  V.  Powell.  247  111.  432;  '^  Stortz    v.     Riittiger,     249     111. 

Oodriard  v.  Landcs.  250  111.  457.  494. 

■PoiceH  V.  Poicc!J,  247  III.  432.  ^o  Stortz    v.    Uuttiger,    249     111. 

s2  Dan.  Ch.   Pr.   1326;    Field  v.  494. 
Leiter,    117    111.    341;     Cooler    v. 
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reasonable  solicitor's  fee,  among  the  parties  In  Interest  In  the  suit,  so 
that  each  party  shall  pay  his  or  her  equitable  portion  thereof,  unless 
the  defendants,  or  some  one  of  them,  shall  interpose  a  good  and  sub- 
stantial defense  to  said  bill  or  petition.  In  such  case  the  party  or 
parties  making  such  substantial  defense  shall  recover  their  costs 
against  the  complainant  according  to   equity."  n 

As  this  statute  imposes  costs  it  is  penal  in  its  eharactor 
and  is  to  be  construed  strietly.^^ 

The  interests  of  the  parties  required  to  lie  set  forth  in 
the  bill,  under  the  foregoing  section  of  the  statute,  in- 
clude every  interest,  whether  in  fee,  for  years,  life  or  in 
dower,  of  all  parties  who  are  entitled  to  the  reversion, 
remainder  or  inheritance,  or  who  may  be  or  become  enti- 
tled to  any  beneficial  interest  in  the  premises.^^ 

A  defendant  should  lie  exempted  from  paying  a  part 
of  his  adversary's  solicitor's  fees,  although  the  inter- 
ests of  the  parties  are  properly  set  forth  in  the  bill, 
where  his  defense  is  substantial  in  character,  made  in 
good  faith  and  on  reasonable  grounds,  and  interposed 
to  what  he  believes  is  a  hostile  attack  on  his  interests, 
although  such  defense  may  prove  unsuccessful. '■* 

The  object  of  the  statute  seems  to  be  to  allow  an  aj)- 
])ortionment  of  solicitors'  fees  against  all  persons  in 
interest  in  such  cases,  and  such  only,  where  it  is  not 
necessary  for  the  defendants,  or  any  of  them,  to  employ 
counsel  to  protect  their  interests  in  the  lands. ^^ 

An  allowance  of  a  solicitor's  fee  can  not  be  sustained 
where  no  evidence  showing  what  services  the  solicitor 
performed,  or  the?  value  thereof,  is  preserved  in  the  rec- 
ord.i" 

11  Rev.   Stat.    (1913)    1S22;    4   .1.  Roath,     238     111.     247;     Jones    v. 

&   A.    An.    Stat.    4057;    ViUaije   v.  Young,  228  111.  374;  Joest  v.  Add 

Orthwcin,  140  111.  620;   Poultcr  v.  209    111.    432;    Wachter   v.    Doeri; 

PoiiUer,    193    111.    641;    Carroll   v.  210    111.    242;    Jespersen   v.    Mcch. 

Ruhhcrinon,   240  111.   4.'",0;    Klhjuth  213    111.   4SS;    Washburn   v.    Scott. 

V.  h'llguth,  250  111.  21.').  233    111.    569;    Hyncs   v.  Jenninus. 

riQchrkc  V.  Ochrlcr.  190  111.  166.  262  111.  268. 

i^  Mctheny  V.  liohn,  161  111.  495.  ^^' Hahbcrtoti  v.   Ilabbertoii.   156 

n  Metheny  v.  Bohn,  164  111.  495;  111.  444;  Ochrkc  v.  Ochrkc.  190  III. 

Ilartwell  v.  DcVault,  159  111.  325;  166. 

Walker  v.  Tink,  159  111.  323;  Dunn  ^i  Metheny  v.  BoJm,  164  111.  495; 

V.  Berkshire,  175  111.  243;   Bliss  v.  Bliss  v.   Scelcy,  191   III.  461;   Mc- 

Seeley,    191     111.     461;     Smith    v.  han  v.  Mehan,  203  111.  80;  Elhjuth 
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In  fixing  the  amount  of  a  reasonable  solicitor's  fee  the 
inquiry  should  bo,  not  what  an  attorney  thinks  is  a  rea- 
sonable fee  for  the  servicos  in  the  particular  ease,  but 
what  is  the  customaiy  fee  in  such  eases  where  the  fee  is 
the  subject  of  contract  between  the  solicitor  and  client. '' 

The  statute  makes  no  pro\'lsion  for  dividing  solicitor's 
fees  among  difl'ereut  solicitors.'* 

It  is  not  proper  to  tax  the  complainant's  solicitor's  fee 
as  costs  in  a  partition  proceeding,  where  the  parties  were 
unable  to  agree  upon  a  division  of  the  property  before 
the  bill  was  filed  and  some  of  the  d(>fendants  continue  the 
contest  as  to  the  value  of  the  property,  and  the  division 
thereof,  by  emiiloying  attorneys  and  ol)jecting  to  the  con- 
firuuition  of  the  commissioners'  report.^** 

Defendants  to  partition  should  not  be  required  to  pay 
part  of  complainant's  solicitor's  fee,  where  such  solicitor 
represented  only  the  intei-ests  of  conijilainant  and  as- 
sumed so  hostile  an  attitude  to  the  defendants  that  it  was 
necessary  for  them  to  employ  other  counsel  to  protect 
their  interest."** 

The  solicitor's  fees  can  not  be  a]iportioned  in  parti- 
tion, where  the  solicitor,  instead  of  correctly  setting  forth 
the  rights  and  interests  of  the  parties  in  the  bill,  pur- 
posely omitted  necessaiy  parties  holding  liens  on  the 
proi)erty.-' 

It  is  error,  in  apportioning  complainant's  solicitor's 
fee  in  partition,  to  enter  judgment  and  order  execution 
for  tlie  solicitor's  fee  in  favor  of  the  solicitor  instead  of 
complainant.^* 

If  a  bill  for  partition  sets  forth  the  rights  and  interests 
of  the  iKivties  exactlj'  as  they  are  found  by  the  decree, 
the  fact  that  the  complainant  failed  to  allege  that  he  had 
been  for  a  time  in  possession  of  the  greater  jiart  of  the 
land  does  not  affect  the  sufficiency  of  the  allegations  as 

V.  EUguth,   230    III.    214;    Mc^rul-  ^"  McMuUen    v.     Reynolds,    209 

Jen  V.  Reynolds,  209  111.  504.  111.    504. 

"Uetheny  v.  Bohn,  164  111.  495.  2\.  Mansfield  v.  Wallace,  217   III. 

•«  Turner    v.    Rutledge,    13    111.  611. 

App.  454.  ^^McMullen    v.     Reynolds,     209 

>»./onts  V.  Young,  228  lU.  374;  111.    504;    EUguth    v.   Ellguth,   250 

UuUoy  V.  iluUoy,  231  111.  285.  111.    214. 
45 
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tc  the  interests  of  the  parties,  since  complainant's  lia- 
bility to  account  to  his  co-tenant  for  rents  and  profits  is 
not  an  essential  part  of  the  partition  suit.-* 

Complainants  in  a  partition  proceeding  are  not  entitled 
to  an  allowance  for  solicitor's  fees  to  be  paid  out  of  the 
funds  of  the  estate,  even  though  the  bill  prayed  for  the 
constniction  of  a  will,  where  no  trust  was  created  by  the 
will  and  no  grounds  alleged  which  would  give  a  court  of 
equity  jurisdiction  of  the  case  other  than  the  partitioning 
of  the  lands.25 

The  practice  of  proving  up  the  complainant's  solicitor's 
fee  before  the  master,  and  before  there  has  been  any 
decree  for  partition  or  an  adjudication  of  the  rights  of 
the  parties,  is  not  approved.^** 

Wliere  a  cross-bill  filed  in  a  partition  suit  is  not  for 
partition  but  is  in  the  nature  of  a  bill  of  review  and  to 
remove  cloud  from  title,  the  court  is  not  authorized,  when 
decreeing  relief  on  the  cross-bill,  to  tax  the  cross-com- 
plainant's solicitor's  fees  as  costs  against  the  complain- 
ants in  the  original  bill.-" 

The  foregoing  provision  does  not  refer  to  contests  be- 
tween the  real  owners  and  one  having  no  interest  but 
claiming  an  interest  which  constitutes  a  cloud  upon  the 
title  and  which  must  be  removed,  and  does  not  require 
the  owners  to  paj^  the  costs  made  by  an  unsuccessful  as- 
sailant of  the  title.-"^ 

A  complainant  who  acts  as  solicitor  for  himself  and 
the  other  complainants,  is  not  entitled  to  have  a  fee  for 
sei-vices  taxed  as  costs  and  apportioned  ratably  among 
all  the  parties.^" 

The  foregoing  section  contemplates  only  original  pro- 
ceedings for  partition;  and  where  tlie  original  ]5roceed- 
ing  is  brought  by  the  widow  for  assignment  of  dower, 
she  should  not  bo  compelled  to  pay  any  portion  of  the 
solicitor's  fees  of  the  heirs  who  obtain  partition  by  filing 


2<  Carroll     v.     Rahbcrman,     240  268. 

III.  450.  2T  Rathje  v.  Waterlohn,  270  111. 

^'•Kendall    v.     Taylor,    24.5    111.  G40. 

G17.  28  7?cn  V.  Bell.  25C  III.  175. 

20  Uyncs    v.   Jennings,    2G2    111.  20  Cheney  v.  Ricks,  168  111.  533. 
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a  rross-bill  in  the  cause ;^"  but  where  the  original  bill  is 
for  partition,  the  widow  may,  as  one  of  the  parties  in 
interest,  be  required  to  pay  a  portion  of  the  solicitor's 
fees.^^ 

No.  S56.    Decree  for  partition. 
{Caption  and  title  of  cause  as  in  No.  20S,  ante.) 

This  cause  having  rome  on  to  be  heard  upon  the  bill  of  oomplaiut 
herein,  the  answer  of  the  defendants  thereto,  and  the  replication  of 
the  complainant  to  such  answer,  and  the  report  of  the  master  in  chan- 
cery, to  whom  this  cause  was  heretofore  referred  to  take  the  proofs 
therein,  which  said  report  is  hereby  approved  and  confirmed  by  the 
court;  and  the  court  having  heard  the  arguments  of  counsel  for  the 
respective  parties  and  being  fully  advised  in  the  premises,  doth  find, 
that,  etc.;  (Here  insert  the  finding  of  the  court  as  set  out  in  the  iill,) 
and  that  the  allegations  in  the  bill  contained  are  true;  and  that  par- 
tition and  division  ought  to  be  made  as  therein  prayed. 

It  is  therefore  ordered,  adjudged  and  decreed,  by  the  court  that  the 
complainant  A.  B.  and  the  defendant  D.  B.,  are  each  entitled  to  one- 
half  of  the  said  premises,  to-wit:  (Bere  describe  the  land),  subject  to 
the  dower  of  the  said  C.  B.,  widow  of  the  said  B.  B.,  deceased,  in  fee 
simple;  and  that  a  division  and  partition  of  said  premises  be  made; 
and  that  K.  F.,  G.  H.  and  L.  M.,  of,  etc.,  neither  of  whom  appear  to 
be  connected  with  any  of  the  parties  by  consanguinity  or  affinity,  and 
who  are  entirely  disinterested,  be  and  they  are  hereby  appointed  com- 
missioners to  make  partition  of  said  premises:  that  each  of  said 
commissioners  take  and  subscribe  an  oath  or  affirmation,  as  required 
by  law,  to  fairly  and  impartially  make  partition  of  the  said  prem- 
ises, according  to  the  rights  and  interests  of  the  parties,  as  herein  de- 
clared by  this  court,  if  the  same  can  be  done  consistently  with  the 
interests  of  the  parties;  or  if  the  same  can  not  be  so  divided  without 
manifest  prejudice  to  the  parties  in  interest,  that  they  will  fairly 
and  impartially  appraise  the  value  of  each  piece  or  parcel  of  the  prem- 
ises sought  to  be  divided,  and  a  true  report  make  to  the  court;  that 
the  said  commissioners  shall  go  upon  the  premises,  and  if  the  same 
are  susceptible  of  division,  they  shall  make  partition  thereof,  allott- 
ing the  several  shares  to  the  respective  parties,  quality  and  quantity 
relatively  considered,  according  to  their  respective  rights  and  interests 
as  hereby  adjudged,  designating  the  respective  shares  by  metes  and 
bounds,  or  other  proper  description,  and  that  they  may  employ  a  sur- 
veyor with  necessary  assistants  to  aid  therein;  and  if  the  premises  are 
not  susceptible  of  division  without  manifest  prejudice  to  the  parties  in 
interest,  they  shall  value  each  piece  or  panel  separately;  and  that 
they  report  their  actings  and  doings  in  the  premises,  under  their 
Lands  and  seals,  to  the  court,  as  soon  as  practicable. 

loQehrke  v.  Gehrke,  190  111.  166.      Gehrke  v.  Gchrke,  190  111.  166. 
tiMetheny  v.  Bohn,  164  111.  495; 
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No.  257.     Decree  for  partition,  appointing  commissioners. 
(Caption  and  title  of  cause  as  in  No.  203,  ante.) 

This  day  came  the  petitioners,  by  L.  M.,  their  solicitor,  and  the 
defendants  P.  Q.  and  R.  S..  by  T,  V.  their  guardian  ad  litem;  and  it 
appearing  to  the  court  that  the  defendants  were  each  duly  served  with 
process  of  this  court  more  than  ten  days  prior  to  the  commencement 
of  the  present  term;  and  the  court  having  appointed  T.  V.,  Esq.,  guar- 
dian ad  litem  for  the  infant  defendants;  and  the  said  guardian  ad  litem 
having  filed  an  answer  to  said  petition,  and  the  petitioners  their  repli- 
cation thereto;  and  the  court  having  ordered  that  this  cause  be  re- 
ferred to  the  master  in  chancery  of  this  court  to  take  proof  of  the 
matters  alleged  in  said  petition,  and  to  report  the  same  to  the  court; 
and  the  said  master  having  made  report,  which  is  hereby  approved  and 
confirmed.  And  this  cause  coming  on  to  be  heard  upon  the  petition, 
answer  of  the  defendants,  by  T.  V.,  Esq.,  their  guardian  ad  litem,  and 
the  replication  thereto;  together  with  the  testimony  taken,  and  re- 
ported to  the  court  by  the  said  master;  and  the  court  having  heard 
the  arguments  of  counsel,  and  being  fully  advised  in  the  premises,  on 
consideration  thereof,  doth  find,  etc.  (Here  state  the  facts  set  out  in 
the  petition,  which,  may  t>e  as  folloics:)  That  the  petitioners  and  the 
defendants  are  the  owners  in  fee  simple  as  tenants  in  common,  in 
equal  parts,  of  the  following  described  real  estate,  to  wit: .  (Here 
describe  the  land.)  That  they  derived  title  to  the  same  from,  etc. 
(Here  set  forth  the  source  of  title.)  That  no  person  or  persons,  other 
than  said  parties,  have  any  interest  in,  or  title  to  said  lands,  or  any 
part  thereof,  in  possession,  remainder,  reversion  or  otherwise. 

The  court  doth  therefore  order,  adjudge  and  decree  that  the  said 
petitioners  C.  D.,  E.  P.  and  G.  H.  and  the  defendants  P.  Q.  and  R.  S. 
are  each  entitled  to  one-fifth  part  of  said  premises  in  fee  simple;  and 
the  court  doth  further  order,  adjudge  and  decree  that  a  division  and 
partition  of  said  premises  be  made;  that  B.  A.,  D.  C.  and  P.  E.,  neither 
of  whom  appear  to  be  connected  with  any  of  the  parties,  either  by  con- 
sanguinity or  affinity,  and  who  are  entirely  disinterested,  be  and  they 
are  hereby  appointed  commissioners  to  make  partition  of  said  prem- 
ises; each  of  said  commissioners  shall  take  and  subscribe  an  oath, 
or  affirmation,  fairly  and  impartially  to  make  partition  of  said  lands 
in  accordance  with  the  judgment  of  the  court,  as  to  the  rights  and 
interests  of  said  parties,  if  the  same  can  be  done  without  manifest 
prejudice  to  the  parties  in  interest.  The  said  commissioners  are 
ordered  to  go  upon  the  premises  and  make  iiartition  of  said  lands, 
tenements  and  hereditaments,  assigning  to  each  party  his  or  her 
share,  quality  and  quantity  relatively  considered,  by  metes  and  bounds, 
or  other  proper  description,  and  they  may  employ  a  surveyor,  with 
necessary  assistants  to  aid  therein;  and  if  said  commissioners  shall  find 
that  .said  premises  are  so  circumstanced  that  a  division  thereof  run 
not  be  made  without  manifest  prejudice  to  the  parties  in  interest, 
they  will  value  each  piece  or  jiarcel  separately  and  make  report  under 
their  hands  and  seals  to  the  court,  during  the  present  or  ne.\t  succeed- 
ing term  thereof. 
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A'o.  258.     Decree  for  partition  and  dower. 
ttHaption  and  title  of  eause  as  in  No.  303,  ante.) 

This  day  came  the  complainants,  by  their  solicitor,  and  the  said 
defendants,  G.  B.  and  H.  B.,  by  W.  X.,  their  guardian  ad  litem,  no 
counsel  appearing  for  the  defendant  P.  B. ;  and  it  appearing  to  the 
court  that  each  of  the  defendants  was  duly  served  with  process  more 
than  ten  days  previous  to  the  commencement  of  the  present  term; 
and  it  having  further  appeared  to  the  court  that  the  defendants 
("r.  B.  and  II.  B.  are  Infants,  under  the  age  ot  ttventy-onc  years;  and 
the  court  havin.e;  appointed  W.  X.,  Esq.,  guardian  ad  litem  for  said 
infant  defendants;  and  the  said  guardian  ad  litem,  having  filed  his 
answer  herein,  and  the  complainants  their  replication  thereto;  and  the 
defendant  F.  B.  still  failing  to  plead,  answer  or  demur  to  the  said 
bill,  it  is  ordered,  adjudged  and  decreed  by  the  court,  that  the  same 
be  taken  pro  confesso  against  the  said  F.  B.;  and  the  court  having 
ordered  that  this  cause  be  referred  to  the  master  in  chancery  of  this 
court  to  take  proof  of  the  matters  alleged  in  said  bill,  and  report  the 
same  to  the  court;  and  the  said  master  having  made  his  report,  which 
is  hereby  approved  and  confirmed:  and  this  cause  coming  on  to  be 
heard  upon  the  bill,  the  answer  of  the  defendants  G.  B.  and  H.  B. 
by  W.  X.,  their  guardian  ad  litem,  and  the  replication  thereto,  together 
with  the  exhibits  and  testimony  taken  and  reported  to  the  court  by 
the  said  master;  and  upon  the  bill  taken  as  confessed  against  the  de- 
fendant F.  B. ;  and  the  cause  having  been  argued  by  counsel;  and  the 
court  being  fully  advised  in  the  premises,  on  consideration  thereof, 
doth  find,  etc.  (Here  state  the  facts  as  they  appear,  which  may  he 
03  follows:)  That  on,  etc.,  one  E.  B.,  late  of,  etc.,  departed  this  life, 
Intestate,  leaving  the  complainant  A.  B.,  his  widow,  and  the  complain- 
ants B.  B.  and  C.  B.,  his  sons,  and  the  defendants  F.  B.,  G.  B.  and  H. 
B.,  his  daughters,  and  only  heirs  at  law;  that  at  the  time  of  his  death 
the  said  E.  B.  was  seized  in  fee  simple  of  the  following  described  real 
estate,  to  wit:  (Here  describe  the  land.)  That  the  said  E.  B.  derived 
title  to  said  premises  from  the  United  States,  by  patent  bearing  date 
on,  etc.  (Here  set  out  the  title  fully.)  That  no  person  or  persons 
other  than  the  complainants  and  defendants,  have  any  interest  in,  or 
title  to,  the  said  lands  or  to  any  part  thereof,  in  possession,  remainder, 
reversion  or  otherwise. 

The  court  doth  therefor  order,  adjudge  and  decree  that  the  said 
complainant  A.  B.,  widow  of  the  said  E.  B.,  be  endowed  of  one  full 
equal  third  part  of  the  said  lands  and  premises;  and  that  the  said 
complainants  B.  B.  and  C.  B.,  and  the  defendants  F.  B.,  G.  B.  and  H.  B., 
are  each  entitled  to  one-fifth  part  of  said  premises,  in  fee  simple,  sub- 
ject to  said  dower;  and  the  court  doth  further  order,  adjudge  and 
decree  that  the  said  A.  B.  recover  her  dower  in  said  premises,  and 
that  division  and  partition  be  made  of  the  remainder  thereof  after  the 
assignment  of  said  dower,  between  the  said  B.  B.,  C.  B.,  F.  B.,  G.  B. 
and  H.  B.,  in  accordance  with  their  respective  Interests  therein; 
that  B.  A.,  D.  C.  and  F.  E.,  neither  of  whom  appear  to  be  connected 
with  any  of  said  parties,  either  by  consanguinity  or  affinity,  and  are 
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entirely  disinterested,  be,  and  they  are  hereby  appointed  commission- 
ers to  assign  dower  and  make  partition  of  said  premises;  each  of  said 
commissioners  shall  take  and  subscribe  an  oath  or  affirmation  as  re- 
quired by  law,  and  go  upon  said  premises,  and  first,  set  off,  allot  and 
assign  to  said  A.  B.  her  dower  in  said  premises,  by  metes  and  bounds, 
or  other  proper  description,  according  to  quality  and  quantity  of  said 
premises,  giving  her  the  homestead,  or  dwelling-house  of  the  home- 
stead, if  she  desires  it,  and  may  assign  the  whole  of  said  dower  in 
a  body,  or  out  of  two  or  more  of  such  tracts,  In  such  manner  as  they 
may  deem  best  for  all  persons  interested;  and,  secondly,  after  assigning 
the  widow's  dower,  as  aforesaid,  said  commissioners  are  ordered  to 
make  division  and  partition  of  the  remainder  of  said  premises  between 
the  said  B.  B.,  C.  B.,  F.  B.,  G.  B.  and  H.  B.,  respectively,  assigning  to 
each  one-fifth  part  thereof  by  metes  and  bounds,  or  other  proper 
description,  quality  and  quantity  relatively  considered;  and  that  they 
may  employ  a  surveyor,  with  necessary  assistants,  to  aid  them;  and  if 
said  commissioners  shall  find  that  said  premises  are  so  circumstanced 
that  dower  can  not  be  assigned,  and  a  di\ision  and  partition  maot 
without  manifest  prejudice  to  the  parties  in  interest,  they  will  fairly 
and  impartially  appraise  the  value  of  each  piece  or  parcel  of  the  said 
premises,  and  a  true  report  make,  under  their  hands  and  seals,  to  the 
court  during  the  present  or  at  the  next  term  thereof. 


SECTION   VII. 
PROCEEDINGS   BY   COMMISSIONERS. 

Oath  of. — The  17th  scefion  of  tlie  statute  roqniros  that 

"Such  commissioners  shall  each  take  and  subscribe  an  oath  or  affir- 
mation fairly  and  impartially  to  make  partition  of  the  premises,  ac- 
cording to  the  rights  and  interests  of  the  parties,  as  declared  by  the 
judgment  of  the  court,  if  the  same  can  be  done  consistently  with  the 
interests  of  the  parties,  or  if  the  same  can  not  be  so  divided  without 
manifest  prejudice  to  the  parties  in  interest,  that  they  will  fairly  and 
impartially  appraise  the  value  of  each  piece  or  parcel  of  the  premises 
sought  to  be  divided,  and  a  true  report  make  to  the  court."  32 

The  commissioners  should  take  the  oatli  or  arfiriiia- 
tion  in  tlie  language  of  the  statute,  and  proceed  in  con- 
fonnity  thereto. ^^ 

Where  the  oatli  and  report  of  tlie  commissioners  liore 
date  previous  to  the  date  of  tlio  decree  appointing  them, 
the  proceeding  was  held,  in  a  direct  proceeding,  to  bo 


82  Rev.   Stat.    (1913)    ISl!);    4   .1.       Durham    v.    Hiilkry,    .1^9    III.    91; 
&  A.  An.  Stat.  4047.  Vrossctt  v.   Owens,  110  III.  378. 

33  Tihhs  v.  Allen,  27  111.  119;  see 
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erroneous,   although   the   report   was    subsequently   ap- 
l)roved  by  the  court.^'' 

No.  239.    Oath  of  covimissionera. 

In  the Court. 

Term,  19—. 

A.  B.  €t  al.    ^ 

vs.  y •  for  Partition. 

C.  D.  ct  al.  J 
State  of  Illinois,     t 

County  of j 

I  do  solemnly  swear  {or  affinti)  that  I  will  fairly  and  impartially 
make  partition  of  the  premises  mentioned  in  the  decree  rendered  by 
the  court  in  the  above  entitled  cause  on,  etc.,  according  to  the  rights 
and  interests  of  the  parties,  as  declared  therein  by  the  judgment  of  the 
court,  if  the  same  can  be  done  consistently  with  the  interests  of  the 
parties;  or  if  the  same  can  not  be  so  divided  without  manifest  preju- 
dice to  the  parties  in  interest,  that  I  will  fairly  and  impartially 
appraise  the  value  of  each  piece  or  parcel  of  the  premises  sought  to 
be  divided  and  a  true  report  malce  to  the  court,  so  help  me  God. 

B.  A. 
D.  C. 
Subscribed  and  sworn,  etc.  F.  E. 

Duty  of  commissioners.— The  18th  section  of  tlie  stat- 
ute ])rovides  that 

"The  commissioners  shall  go  upon  the  premises,  and  if  the  same  are 
susceptible  of  division  they  shall  make  partition  thereof,  allotting  the 
several  shares  to  the  respective  parties,  quality  and  quantity  relatively 
considered,  according  to  their  respective  rights  and  interests  as  ad- 
judged by  the  court,  designating  the  respective  shares  by  metes  and 
bounds,  or  other  proper  description,  and  they  may  employ  a  surveyor 
with  necessary  assistants  to  aid  therein;  and  if  the  premises  are  not 
susceptible  of  division  without  manifest  prejudice  to  the  parties  in 
Interest,  they  shall  value  each  piece  or  parcel  separately."  ss 

AVliere  a  court  of  equity  can  so  partition  a  joint  estate 
as  to  accommodate  a  part  of  the  owners,  without  injuring 
others,  it  will  do  so.^^ 

The  commissioners  may  set  off  part  of  the  premises  to 
some  of  the  parties  to  the  proceeding,  and  recommend 
the  sale  of  the  remainder  for  the  benefit  of  the  others,  as 
the  interests  of  the  parties  may  require.^'' 

The  court  may  in  a  partition  proceeding  sever  the  un- 

««  Sullivan   v.    Sullivan,    42    111.  ss  Cfreenup  v.  Sewell,  18  111.  50. 

315.  ^t  E ester  v.   Stark,   19   111.   328; 

"Rev.  Stat.  (1913)  1820;  4  J.  see  Greenup  v.  Sewell,  18  III.  50. 
ft  A.  An.  Stat.  4648. 
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deriving  coal  from  the  surface  and  give  the  coal  to  one 
and  the  surface  to  another.^^ 

Where  a  portion  of  the  premises  has  heen  improved 
by  one  of  the  parties,  such  portion  should  be  set  off  to 
him,  without  taking  into  consideration  the  value  of  sueli 
improvements.'^ 

But  if  such  a  division  can  not  be  made  the  court  should 
allow  him  remuneration  for  increased  value  of  the  prem- 
ises caused  by  the  improvements.*^ 

The  23d  section  of  the  statute  provides  that  "Several 
parties  interested  in  the  premises  may,  if  they  shall  so 
elect,  have  their  shares  set  off  together  or  in  severalty.  "■*-' 

Report  of  commissioners.— The  statute  provides  that 
(Sec.  19.) 

"The  commissioners  shall  make  report,  in  writing,  signed  hy  at 
least  two  of  them,  showing  what  they  have  done,  and  if  they  shall 
have  made  a  division,  describing  the  premises  divided  and  the  shares 
of  each  party  by  metes  and  bounds  or  other  proper  description;  or  if 
they  find  that  the  lands  can  not  be  divided,  they  shall  so  report,  and 
shall  report  their  valuation  of  each  piece  or  tract  separately." -"a 

The  report  of  the  commissioners  must  conform  to  the 
requirements  of  the  statute.*'  And  where  the  land  is 
to  be  divided  it  must  be  under  seal ;  but  where  the  land  is 
reported  as  not  susceptible  of  division,  a  seal  is  not  re- 
quired.** 

The  practice  of  the  drafting  of  the  report  by  a  solicitor 
of  one  of  the  parties,  or  the  administration  of  the  oath 
by  him  to  the  commissioner,  is  improper.*'' 


i»  Urand  v.  Coal  Co.,  219  111.  543.  Mahonry  v.  Malwncy,  fi.'i  111,  400. 

30  Dean  v.  O'Meara,  47  111.  120;  i-^  Rev.   Stat.    (1913)    1S20;    4   J. 

Kurtz  V.  Hihncr,  55  111.  514;  Rmv-  &  A.  An.  Stat.  464S. 

an  V.  Reed,  19  111.  21;   Roherts  v.  ^^  Tihbs    v.    Allen,    27    111.    119; 

Beckwith,    79    111.    246;    Oooch    v.  Durham    v.    Mulkey,    59    III.    91; 

Green,     102     111.     507;     Bank     v.  Crossctt  v.  Oivens,  110  111.  378. 

White,  159  111.   136.  ■<<  Sullivan    v.    Sullivan,    42    111. 

<"Rev.   Stat.    (1913)    1820;   4   J.  315. 

&  A.  An.  Stat.  4650.  'r- Diliman  v.  Bank.  139  III.  269; 

iiNohle  v.  Tipton.  219  111.  1S2;  Phillips   v.   Phillips,   1S5   111.   629. 
Manternach  v.  Studt,  240  111.  4G4; 
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A'o.  200.    Report  of  commissioners  making  ixirlition,  etc. 

In  the Court. 

Term,  19—. 

A.  B.  et  al  "^ 

vs.  Lin  Chancery  for  Partition. 

C.  D.  et  al.  J 

To  the  Honorable  Judses  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

In  pursuance  of  a  decree  rendered  in  the  above  entitled  cause,  on, 
etc.,  we,  the  commissioners  therein  named,  respectfully  report  to  the 
court,  that,  after  each  of  us  having  taken  and  subscribed  an  oath  (or 
affirmation)  fairly  and  impartially  to  make  partition  of  the  premise? 
mentioned  in  the  said  decree,  according  to  (he  rights  and  interests  of 
the  parties  as  declared  therein  by  the  judgment  of  the  court,  if  the 
.same  could  be  done  consistently  with  the  interests  of  the  parties;  or 
if  the  same  could  not  be  so  divided  without  manifest  prejudice  to  the 
parties  in  interest,  that  we  would  fairly  and  impartially  appraise 
the  value  of  each  piece  or  parcel  of  the  premises  sought  to  be  divided, 
and  a  true  report  make  to  the  court — which  said  oath  is  hereto  at- 
tached for  greater  certainty;  we  went  upon  the  premises  described  in 
said  decree,  to  wit:  (Here  describe  the  premises,)*  and  made  parti- 
tion thereof,  allotting  the  several  shares  to  the  respective  parties, 
quality  and  quantity  relatively  considered,  according  to  their  re- 
spective rights  and  interests  as  declared  by  the  judgment  of  the  court, 
in  said  decree,  that  is  to  say,  we  set  off  and  allotted  to  A.  B.  in  sever- 
alty, for  his  interest  and  share  of  said  premises,  being  the  part 

thereof,  according  to  the  relative  value  thereof,  the  following,  to  wit: 
(Here  describe  the  part  so  allotted  hy  metes  and  bounds,  or  other 
proper  description;)  and  to  the  said  C.  D.,  etc.  (Here  set  out  the  same 
as  in  the  last,  and  so  proceed  with  each  share.) 

And  we  would  further  report,  that  we  employed  R.  S.,  a  surveyor, 
with  necessary  assistants  to  aid  therein,  in  making  such  partition;  and 
that  the  items  of  the  various  expenses  attending  the  execution  of  the 
said  decree,  including  our  fees,  are  contained  in  a  schedule  hereto 
annexed,  marked  "A,"  and  forming  a  part  of  this  our  report.  And  that 
for  the  better  understanding  and  more  clear  elucidation  of  the  shape 
and  situation  of  the  said  premises,  and  of  the  manner  in  which 
such  partition  has  been  made  by  us  we  have  caused  to  be  made  a  map 
thereof,  showing  what  parts  of  the  said  premises  have  been  allotted 
to  the  respective  parties;  which  map  forms  a  part  of  this  our  report, 
and  is  hereto  attached,  marked  "Exhibit  B." 

All  of  which  is  respectfully  submitted  for  the  approval  of  the  court. 

In  witness  whereof,  we,  the  said  commissioners,  have  set  our  hands 

and  seals  to  this  our  report,  this day  of ,  in  the  year  19 — . 

B.  A.   (L.  s.] 
D.  C.    [L.   8.] 
F.  E.    [L.  8.] 
(Attach  the  oath,  schedule  A,  and  exhibit  B.) 
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No.  261.    Report  0/  commissioners  that  the  premises  are^not  susceptible 

of  division. 

(Proceed  as  in  last  form.  No.  200,  to  the  asterisk*,  and  then)  And 
upon  examination  thereof,  we  determined,  and  so  report  to  the  court, 
that  the  said  premises,  and  each  piece  or  parcel  thereof,  are  not 
susceptible  of  division  without  manifest  prejudice  to  the  parties  in 
interest.  We  further  report  that  we  have  fairlj'  and  impartially  ap- 
praised the  value  of  each  piece  or  parcel  of  the  premises  sought  to  he 
divided,  and  fix  the  value  of  each  piece  or  parcel  separately,  as  fol- 
lows: that  is  to  say,  we  fix  the  value  of,  etc.,  (Here  describe  the  piece 

or  parcel,)    at  dollars;    and   of,  etc.      (Here  describe  the  second 

piece  or  parcel,)  at dollars;  and  of,  etc.,  (and  so  on  each  tract.) 

And  we  would  further  report  that  the  items  of  the  various  expenses 
attending  the  execution  of  the  said  decree,  including  our  fees,  are 
contained  in  a  schedule  hereto  annexed  marked  "A,"  and  forming  a 
part  of  this  our  report. 

All  of  which  is  respectfully  submitted. 

In  witness  whereof,  we,  the  commissioners,  have  set  our  hands  and 

seals  to  this  our  report,  this  day  of  ,  in  the  year  19 — . 

B.  A.  [L.  s.] 
D.  C.  [L.  s.] 
F.  E.  [L.  s.] 

(Attach  oath  and  schedule  A.) 

No.  262.    Form  of  motion  by  solicitor  for  complainant,  for  the  fixing  of 

his  fees,  and  taxation  of  the  same  as  costs. 
(Caption  as  in  No.  260,  ante.) 

Your  petitioner  respectfully  represents  that  as  solicitor  for  the  com- 
plainant in  the  above-entitled  cause,  he  prepared  the  bill  for  partition 
filed  therein,  and  performed  all  such  services  as  were  necessary  for 
the  procuring  of  a  final  decree  upon  the  same;  that  In  and  by  the  said 
bill  the  rights  and  interests  of  all  the  parties  in  interest  were  cor- 
rectly set  forth;  that  no  good  and  substantial  defense  was  interposed 
to  said  bill  by  any  or  either  of  the  defendants  thereto,  and  that  no 
contract  was  entered  into  beween  your  petitioner  and  any  or  either 
of  the  parties  in  interest,  relative  to  the  sum  to  be  allowed  and  paid 
to  him  as  such  solicitor.  Your  petitioner  therefore  prays  that  the 
court  may  determine  and  allow  to  him  the  usual  and  customary  fee  for 
his  said  services,  and  that  the  amount  thereof  may  be  taxed  as  a  part 
of  the  costs  in  said  cause. 


Solicilor  for  Complainant. 

No.  £6S.     Decree  confirming  report  of  commissioners  and  fixing  and 

taxing  solicitors'  fee. 
(Caption,  and  title  of  cause  as  in  No.  260,  ante.) 

This  day  came  B.  A.,  D.  C.  and  F.  E.,  commissioners  ajiiiointed  by 
the  court  to  niaUe  partition  of  the  lands  in  a  former  decree  mentioned, 
between  the  parties  thereto,  and  made  report  of  their  proceedings,  and 
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that  they  had  niai'e  partition  as  in  and  liy  said  decree  they  were  re- 
(luired;  and  the  court  having  examined  the  same,  doth  find  that  the 
said  commissioners  have,  in  every  respect,  proceeded  according  to  law, 
and  the  judgment  of  the  court  in  said  decree  declared,  and  that  said 
partition  was  fairly  and  impartially  made;  and  no  objections  or  ex- 
ceptions being  made  by  any  of  the  parties  herein  thereto,  and  the 
court  being  fully  advised  in  the  premises,  doth  order,  adjudge  and 
decree  that  the  proceedings,  partition  and  report  of  said  commission- 
ers be,  and  the  same  are  hereby  approved  and  confirmed,  and  that 
the  said  parties  hold  in  severalty  the  shares  set  off  and  assigned  to 
each,  respectively,  by  the  said  commissioners,  and  that  the  title  to 
the  shares  set  off  and  assigned  by  said  commissioners  to  each  of  said 
parties,  respectively,  be,  and  the  same  is  hereby  vested  in  the  said 
parties  respectively,  according  to  said  assignment. 

It  is  further  ordered  that  the  said  parties  respectively  surrender 
possession  forthwith  to  the  respective  persons  to  whom  the  shares 
or  property  described  in  said  report  have  been  allotted  in  severalty. 

And  it  is  further  ordered  that  the  report  of  said  commissioners  be 
spread  at  large  upon  the  records  of  this  court. 

And  it  appearing  to  the  court  that  the  rights  and  interests  of  all  the 
parties  in  interest  are  properly  set  forth  in  the  bill  of  complaint  herein, 

it  is  ordered  that  the  sum  of dollars,  which  the  court  finds  to  be 

a  reasonable  fee  to  the  solicitor  for  complainant,  be  taxed  as  a  part  of 
the  costs  of  this  proceeding. 

And  it  is  further  ordered  that  the  costs  and  expenses  of  this  proceed- 
ing be  paid  by  the  parties,  in  the  following  proportions,  to  wit:  That, 
etc.,  (Here  set  out  the  proportions  each  party  is  required  to  pay:)  and 

that  the  same  be  paid  within  days  from  this  date,  and  in  default 

thereof,  that  execution  issue  therefor. 


SECTION  VIII. 
EXCEPTIONS  TO  REPORT  OF  COMMISSIONERS. 

On  filing  of  the  report  of  the  commissioners  in  parti- 
tion, either  party  may  file  exceptions  thereto,  and  the 
court  will  hoar  evidence  in  support  of  and  a^'ainst  such 
report,  and  approve  or  disapi)rove  of  the  same,  as  the 
facts  may  justify.  And  inequality  of  value,  as  well  as 
inoquality  in  i|uantity,  is  held  to  be  good  cause  for  setting 
aside  a  report  of  commissioners;  and,  upon  the  hearing 
of  such  exceptions,  the  facts  may  be  shown  by  affidavit.*® 

If  the  division  made  by  the  commissioners  in  a  parti- 
tion jn'occi'ding  is  fair  and  equal,  quantity  and  quality 
considered,   the  court  should  confirm   the  report,   not- 

"  Rigga  v.  Dickinson,   2   Scam.  437. 
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withstanding  some  of  the  parties  offer  to  exchange  tracts 
with  the  others  and  pay  money  in  addition  for  the  ex- 
change; nor  is  sncli  offer  conclusive  evidence  that  the 
partition  is  unfair.^'' 

SECTION  IX. 
■      APPEAL  FROM  DECREE  FOR  PARTITION. 

Where  a  partition  decree  fixes  the  rights  of  the  par- 
ties, upon  the  entry  of  an  order  confirming  the  commis- 
sioners' report  against  ]iartition,  and  directing  a  sale  of 
the  premises,  dissatisfied  parties  should  appeal  at  once 
and  not  wait  until  after  sale  and  appeal  from  the  decree 
confirming  the  sale  and  ordeiing  distribution.'*^ 

A  writ  of  error  sued  out  after  the  final  order  of  dis- 
tribution in  a  partition  case  brings  up  the  entire  record 
but  an  appeal  taken  from  the  order  of  distribution  brings 
up  only  the  order  appealed  from  and  so  much  of  the 
record  as  is  involved  in  the  order.°" 

A  purchaser  at  a  partition  sale  who  is  heard  upon  his 
answer  to  the  objection  to  the  confirmation  of  the  sale 
may  appeal  from  the  order  sustaining  the  objections  and 
granting  a  motion  by  the  complainants  in  the  partition 
proceeding  to  dismiss  the  bill.'''^ 

If  the  first  decree  entered  in  a  partition  proceeding  is 
final  it  can  not  be  reviewed  on  api)eal  from  a  subsequent 
decree  although  the  court  refused  to  allow  an  appeal  from 
the  first  decree.^^ 

Where  the  subject  of  a  suit  in  partition  is  a  freehold 
estate,  a  freehold  is  always  involved  in  the  suit.^-  But 
the  fact  that  a  freehold  has  been  involved  in  a  suit  does 
not  determine  tlie  question  of  jurisdiction  on  appeal. 
Where  a  freehold  is  involved  in  the  original  decree  but 

*■!  Mulloy  V.  Mulloy,  231  111.  28.5.  214;   Laniz  v.  Lantz.  261  III.  194; 

48  Stivers  V.  Stivers.  2.36  111.  160.  llynes  v.  Jennings.   262   111.   268. 

to  Rhodes     V.     Ithodes,     172     111.  r^"  Fllguth    v.    Ellguth.    2.50    111. 

187;     Taylor    v.    Dawson,    65    111.  214. 

App.   232;    Miller  v.  Lanning,  211  '>^  McCuXlough     v.     McCullough, 

111.    620;    Cro%oe   v.    Kennedy,   224  238  111.  50. 

111.   526;    Piper   v.   Piper,   251   111.  r,2  Bangs  v.   Brown.  110  111.  96; 

75;   Navigato  v.  T\^avigato.  268  111.  Wilson    v.    Dressej;    152    111.    387; 

453;    FAlgulh    v.    I-Ulgnth,    250   111.  Schwartz   v.    Hitter,   186    III.    209. 
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not  in  the  questions  to  be  dotennined  on  the  appeal,  the 
jippeal  ninst  be  taken  to  tlie  Appi-lhite  Court. ''^  If  an  aj)- 
jieal  in  a  partition  suit  involves  a  decision  as  to  a  freehold 
file  apiK^al  must  be  taken  to  the  Supreme  Court;  but  tlie 
appeal  may  involve  other  questions  than  a  frceJiold,  such 
as  an  accounting  between  tenants  in  common  or  liens 
)q)on  the  shares  of  the  parties,  and  if  the  appeal  relates 
(inly  to  such  questions  and  not  to  th(>  ownership  of  the 
freehold,  the  appeal  should  be  taken  to  the  Appellate 
Court." 


section  X. 

DECREE   FOR   SALE. 

The  statute. — The  statute  relating  to  partition  pro- 
vides that  (See.  26.) 

"When  the  whole  or  any  of  the  premises  sought  to  be  par- 
titioned can  not  be  divided  without  manifest  prejudice  to  the  owners 
thereof,  and  the  commissioners  appointed  to  divide  the  same  shall  so 
report,  the  court  shall  order  the  premises  so  not  being  susceptible  of 
division  to  be  sold  at  public  vendue,  upon  such  terms  and  notice  of 
sale  as  the  court  shall  direct." 

(Sec.  27.) 

"But  no  piece  or  parcel  of  the  premises  shall  be  sold,  if  it  will  not 
bring  at  least  two-thirds  as  much  as  it  shall  have  been  valued  by  the 
commissioners,  unless  the  other  pieces  will,  at  the  same  time,  sell 
(or  enough  to  make  the  total  amount  of  the  sales  equal  to  two-thirds 
the  total  amount  of  the  valuation  of  all  the  jiremises  to  be  sold;  Pro- 
vided, that  if  it  shall  appear  to  the  court  that  any  of  the  premises 
win  not  sell  for  two-thirds  the  amount  of  the  valuation  thereof,  the 
court  may  appoint  other  commissioners  to  revalue  such  premises,  and 
their  valuation  shall  be  taken  Instead  of  the  valuation  of  the  com- 
missioners first  appointed." 

(Sec.  28.) 

"The  court  may  direct  the  sale  to  be  made  for  cash  or  on  such  credit 
as  may  be  deemed  most  for  the  interest  of  all  the  parties. "ss 

It  is  an  essential  prerequisite  to  a  decree  of  sale  that 

55lVa!A:cr  v.   Pritchard,   121   111.  22.5;   Fields  v.  Coker,  161  111.  18G; 

221;  Fread  v.  Fread.  165  111.  228;  Hutchinson  v.  Spochr,  221  111.  312. 
Tormohlen  \.  Walter.  11^  l\\.  U2;  ss  Rev.   Stat.    (1913)    1820;    4  J. 

Prouty  v.  Moss.  ISS  111.  84.  &  A.  An.  Stat.  4650. 

i*Malaer    v.    Hudgens,    130    lU. 
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commissioners  shall  have  been  appointed  and  that  they 
report  that  the  land  is  not  susceptible  of  partition.  Sec- 
tion 16  of  the  act  is  mandatory,  and  where  partition  is 
sought  by  either  mode,  a  decree  for  a  sale  is  erroneous, 
unless  based  upon  a  report  of  commissioners.^® 

A  sale  is  good  though  some  particular  tract  does  not 
bring  two-thirds  its  valuation,  if  the  aggregate  proceeds 
of  allthe  land  is  equal  to  two-thirds  of  the  total  valuation 
thereof.^' 

The  decree  of  sale  should  clearly  define,  declare  and 
dispose  of  all  the  interests  and  claims  to  the  premises.''* 

Dower  interest,  etc. — The  statute  further  provides  that 
(Sec.  32.) 

"In  case  of  sale  the  court  may,  with  the  assent  of  the  person  en- 
titled to  an  estate  in  dower,  or  by  the  courtesy,  or  for  life,  or  for  years, 
or  of  homestead,  to  the  whole  or  any  part  of  the  premises,  who  is  a 
party  to  the  suit,  sell  such  estate  with  the  rest.  But  such  assent  shall 
1)6  in  writing,  and  signed  by  such  person,  and  iiled  in  the  court 
wherein  the  said  proceedings  for  partition  are  pending."  5» 

The  party  entitled  to  dower  by  law,  alone  can  give  con- 
sent to  the  sale  of  the  dower.®"* 

(Sec.  33.) 

"If  such  persons  are  incapable  of  giving  assent,  the  court  may 
determine,  taking  into  view  the  interests  of-  all  parties,  whether  such 
estate  ought  to  be  excepted  from  the  sale  or  sold." 

(Sec.  .34.) 

"When  any  such  interest  is  sold,  the  value  thereof  may  be  ascer- 
tained and  paid  over  in  gross,  or  the  proper  proportion  of  the  funds 
invested,  and  the  income  paid  over  to  the  party  entitled  thereto,  dur- 
ing the  continuance  of  the  estate.""! 

A  partition  decree  requiring  the  premises  to  be  sold 
clear  of  defendant's  homestead  and  dower,  without  his 
consent  in  writing  having  been  given  to  such  sale,  is  erro- 


(■oMcLain  v.  Van  Winkle,  46  111.  s»  Rev.   Stat.    (1913)    1821;    4  J. 

406;    Coffin  v.   Argo,  132   111.   27G;  &  A.  An.  Stat.  4652. 
HoJm  V.  Harris,  130  111.  525.  o"  Best  v.  Jenks,  123  111.  447. 

r.7  Ward  V.    Ward,   174   111.   432;  oi  Rev.   Stat.    (1913)    1821;    4  .T. 

Van  Valkcnhurgh  v.   Trustees,  66  &  A.  An.  Stat.  4653. 
Til.  103.  o^Jocst  v.  Adel,  209  III.  4?.:\ 

^«  Metlicny  v.  Bohn,  74  III.  App. 
377. 
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The  piirjiose  of  sections  32  and  34  of  tlio  Partition  act 
in  antliorizing  a  sale  of  all  estate  in  the  land  with  the 
assent  of  the  person  entitled  to  an  estate  of  dower  and 
homestead  or  for  life  or  years,  is  to  have  the  fund  arising 
from  tiie  sale  take  the  place  of  the  land  itself.*'^ 

After  a  sale  of  land  under  sections  32  and  34  of  the 
Partition  act,  with  the  assent  of  the  person  having  a  life 
estate  in  tlie  land,  such  person  is  entitled  to  the  full  earn- 
ing power  of  the  proceeds  of  the  sale;  and  the  earning 
power  of  the  proceeds,  and  not  the  rental  value  of  the 
laud,  is  the  proper  basis  for  computing  the  present  value 
of  such  estate.** 

The  Partition  act  does  not  point  out  the  method  of  com- 
l)uting  the  present  worth  of  homestead  and  dower,  and  in 
tjie  absence  of  statutor}"  regulation  on  the  subject  re- 
course must  be  had  to  the  standard  and  recognized  mor- 
tality tables,  with  such  supplementary  proof  as  is  com- 
petent.®' 

(See  "Mode  of  ascertaining  value  of  doioer,"  page  949  post.) 

Interest  of  unknown  owners. — The  statute  further  pro- 
vides that  (Sec.  35.) 

"If  the  person  entitled  to  any  such  estate  Is  unknown,  the  court 
may  determine  whether  the  estate  shall  be  sold  or  not,  as  In  case  of 
persons  under  disability,  and  in  the  event  of  sale,  make  such  order 
for  the  protection  of  the  rights  of  such  person,  in  the  same  manner, 
as  far  as  may  be,  as  if  the  person  were  known  and  had  appeared." 

(Sec.  36.) 

"When  a  sale  of  premises  is  made,  and  no  person  appears  to  claim 
such  portion  of  the  money  as  may  belong  to  any  non-resident,  or  per- 
son whose  name  is  unknown,  the  court  shall  require  such  money  to  be 
deposited  in  the  county  treasury,  subject  to  the  further  order  of  the 
court.  All  moneys  so  required  to  be  deposited  shall  be  received  by 
the  county  treasurer  and  paid  upon  the  order  of  the  said  court." 

(Sec.  37.) 

"When  money  is  deposited  in  the  county  treasury  under  the  pro- 
visions of  this  act,  the  person  or  persons  entitled  to  the  same  may,  at 
any  time,  ai)|ily  to  the  court  making  the  order  of  sale,  and  obtain  au 
order  for  the  same  upon  making  satisfactory  proof  to  the  court  of  his 
right  thereto.""" 

''iHarshall  v.  Marshall,  252  111.  es  Marshall  v.  Marshall,  2.52  111. 

568.  5G8. 

«*  Marshall  v.  Marshall,  252  111.  so  Rev.   Stat.    (1913)    1821;    4   J. 

56S.  &  A.  An.  Stat.  4654. 
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If  no  bids  are  received  by  tbe  master  equaling  the 
amount  required  by  the  decree  tlie  court  may  appoint 
new  commissioners  to  make  the  partition  or  a  new  ap- 
praisement, and  may  order  a  sale  of  the  property  on  the 
basis  of  the  new  appraisement.^^ 

No.  26//.    Decree  for  sale  of  premises. 
(Caption,  and  title  of  cause  as  in  No.  260,  ante.) 

This  day  came  again  the  petitioners  (or  complainants),  by  L.  M., 
their  solicitor,  and  the  infant  defendants  E.  F.  and  G.  H.,  by  R.  S., 
their  guardian  ad  litem,  no  counsel  appearing  for  the  defendant  C.  D.; 
and  the  said  B.  A.,  D.  C.  and  F.  E.,  commissioners  heretofore  ap- 
pointed herein  by  the  court  to  make  partition  of  the  said  premises 
hereinafter  mentioned,  having  made  report  that  the  same  are  so  cir- 
cumstanced that  a  division  thereof  can  not  be  made  without  manifest 
prejudice  to  the  parties  interested;  and  the  court  having  examined  said 
report  doth  find  that  said  commissioners  have.  In  all  respects,  proceeded 
in  accordance  with  the  law  and  the  terms  of  the  decree  under  which 
they  were  appointed:  and  the  court  being  fully  advised  in  the  prem- 
ises, doth  order,  adjudge  and  decree  that  the  proceedings  of  said 
commissioners  and  their  report  be,  and  the  same  are  hereby  approved 
and  confirmed:  and  thereupon,  this  cause  coming  on  to  be  heard  upon 
the  report  of  said  commissioners,  and  the  court  having  heard  the  argu- 
ments of  counsel,  and  being  fully  advised  In  the  premises,  and  on 
consideration  thereof,  doth  order,  adjudge  and  decree  that  the  said 
premises,  to  wit:  (Here  descrilie  the  premises)  be  sold  at  public  auc- 
tion, at,  etc.,  to  the  highest  and  best  bidder,  provided  the  said  bid 
upon  each  piece  or  parcel  shall  be  equal  to  at  least  two-thirds  of  the 
valuation  put  upon  the  same,  as  shown  by  the  report  of  the  com- 
missioners heretofore  appointed  by  the  court  to  make  partition  thereof, 
or  the  other  pieces  shall  at  the  same  time  sell  for  enough  to  make  the 
total  amount  of  the  sales  equal  to  two-thirds  of  said  valuation,  which 
said  sale  shall  be  made  on  the  following  terms:  (Here  set  out  the 
terms  of  sale.)  That  the  master  In  chancery  of  this  court  be,  and  he 
is  hereby  directed  to  make  said  sale,  and  to  carry  into  effect  this  decree. 
The  said  master  will  first  give  public  notice  of  such  sale,  and  the  time, 
place  and  terms  thereof,  by  publication  in  some  public  newspaper 
printed  and  published  in  said  county,  for  at  least  four  weeks  prior  to 
such  sale,  and  by  posting  written  or  printed  notices  thereof  in  at 
least  five  of  the  most  public  places  in  the  neighborhood  where  said 
premises  are  situate;  and  upon  the  confirmation  of  the  report  of  said 
master,  he  shall  execute  and  deliver  to  the  purchaser  or  purchasers  of 
the  premises  so  sold  a  proper  deed  or  deeds  of  conveyance  thereof. 
The  said  master  will  bring  the  mone.v,  etc.,  realized  from  such  sale 
Into  court,  to  be  distributed  to  the  parties  entitled  thereto,  under  the 
direction   of   the   court;    the  said    master   will   roi)ort   his   proceedings 

«7  Schulz  V.  Basse,  227  111.  15C. 
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herein  to  the  roiirt  at  the  next  term  thereof,  to  which  time  this  causa 
is  hereby  continued. 


SECTION  XI. 
EXCEPTIONS   TO  REPORT   OF  S.^I.E. 

Section  29  of  the  statute  entitled  "Partition"  provides 
tliat 

"The  master,  special  commissioner  or  other  officer  making  such  sale 
shall,  within  ten  (10)  days  thereafter,  file  a  report  of  his  doings  in  the 
matter  in  the  office  of  the  clerk  of  the  court  decreeing  such  sale.  If 
the  said  court  be  then  in  session,  the  court  may,  in  its  discretion,  at 
once  apiirove  such  report  and  confirm  the  sale  reported,  if  no  ex- 
ception.s  to  said  report  have  been  filed;  or,  if  excei)tions  to  said  report 
have  been  filed,  may,  in  Its  discretion,  at  once  proceed  to  hear  such 
exceptions  and  sustain  or  overrule  the  same.  If  the  said  court  shall 
not  be  in  session  when  said  report  is  filed  w-ith  said  clerk,  then  any 
person  interested  therein  may,  within  twenty  (20)  days  after  the  filing 
of  said  report,  file  exceptions  thereto.  In  such  case  no  action  shall  be 
taken  thereon  until  the  next  succeeding  term  of  the  court.  It  no  ex- 
ceptions to  said  report  are  filed  in  vacation,  within  said  twenty  days, 
the  said  report  shall  be  presented  by  the  officer  or  other  person  making 
such  sale,  to  the  judge  of  the  court,  who  shall  examine  the  same  and 
shall  have  power,  in  vacation,  to  make  such  order  In  reference  to  the 
approval  thereof  as  he  shall  deem  proper.os 

Upon  tlie  filin":  of  the  master's  report  of  sale,  excep- 
tions may  he  taken  thereto,  and  if  it  appears  that  the 
requirements  of  the  statute  or  decree  of  sale  have  not 
been  complied  with,  or  any  other  sufficient  ground  ap- 
pears, the  court  will  set  the  sale  aside.®" 

Some  jiroof  independent  of  the  assertion  of  the  master 
or  commissioner  making  the  sale,  must  be  made  that  pub- 
lic notice  was  given  of  the  sale,  otherwise  the  sale  will 
not  be  confiinied.'" 

Parties  to  the  suit  who  fail  to  except  to  the  master's 
report  of  sale  within  twenty  days  from  its  filing  are 
barred,  after  conlinnalion,  in  the  absence  of  fraud,  acci- 
dent or  mistake,  frcmi  raising  ob.iections  thereto. ''^ 

The  sale  by  the  master  is  not,  before  confirmation,  a 

esRev.   Stat.    (1913)    1821;    4   J.  see   Dunning   v.   Dunning,    37    III. 

*  A.  An.  Stat.  4C.';i.  306;    Comstock  v.  Purple,   49    III. 

'»  Quick  v.  Collins,  197  111.  391.  158;   Wilson  v.  Ford,  190  111.  614. 

"Ttbfts    V.    Allen,    29    111.    535;  ■'i  Davies  v.   Gihbs,  174  III.  272. 

4C. 
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sale,  in  a  legal  sense,  for  the  bargain  is  incomplete,  aad 
confers  no  right  in  the  land  upon  the  purchaser.  The 
court  is,  in  fact,  the  vendor,  and  its  final  order  of  ap- 
proval is  essential  to  the  completion  of  the  sale.''^ 

The  chancellor  has  a  broad  discretion  in  the  matter  of 
approving  or  disapproving  sales  made  by  masters  in 
chanceiy,  espeeiallj^  where  the  deed  is,  by  the  terms  of 
the  decree,  not  to  be  made  to  the  purchaser  until  after 
th  confirmation  of  the  sale.'^* 

But  the  discretion  must  he  exercised  in  accordance  with 
established  principles  of  law,"*  and  a  decision  approving 
or  disapproving  a  master's  report  of  sale  may  be  as- 
signed for  error  by  the  proper  parties.''^ 

A  re-sale  will  be  ordered  if  fraud  or  misconduct  in  the 
purchaser,  the  officer  conducting  the  sale,  or  oilier  person 
connected  therewith,  is  shown,  or  if  it  is  made  to  appear 
that  a  party  interested  has  been  surprised  or  led  into  a 
mistake  by  the  conduct  of  the  purchaser,  officer  or  other 
person  connected  therewith ;  but  where  a  judicial  sale  has 
been  conducted  in  the  usual  manner  and  the  purchaser  is 
a  stranger  to  the  order  of  sale,  mere  inadequacy  of  price 
will  not  justify  a  court  in  vacating  a  sale,  so  as  to  deprive 
the  vendee  of  the  benefit  of  his  purchase  unless  the  inad- 
equacy is  such  as  to  amount  to  evidence  of  fraud.''® 

It  seems,  however,  that  this  rule  does  not  apply  to  sales 
made  by  administrators  or  conservators,  but  tliat  in  such 
cases,  even  though  the  sale  is  regularly  and  fairly  made, 
a  sale  may  be  disapproved  when  it  clearly  appears  to  the 
•court  that  a  re-sale  will  be  advantageous  to  the  estate." 

TiHart  V.   Burcli,   130   111.   426;  III.  627;  Barling  y.  Peters,  134  III. 

Jennings  v.  Dunphy.   174   111.   86;  606. 

Davies  v.  Gihhs,  174  111.  272.  '«  Comstork    v.    Purple,    49    IH. 

73  Jennings  v.   Dunphy,   174   111.  158;    Duncan   v.    Sanders,    hd   111. 

86;    Quigley  v.   Brcckenridge,   180  475;    Heherer  v.   Hcherer,   67    111. 

111.  627;   Slack  v.   Cooper,  219  111.  2,'">3;    Barling    v.    Peters,    134    111. 

138;   Quick  v.  Collins,  191  111.  391.  606;   Quigley  v.  Brcckenridgc.  ISO 

■n  Wilson  V.  Ford,  190  111.  611;  III.   627;    Wilson  v.  Ford,  190   III. 

Quigley   v.    Breckenridge,   ISO   HI.  614;  Quick  v.  Collins.  197  111.  391; 

627;   Jennings  v.  Dunphy,  174  111.  Kicbcl    v.     Leick,     218     111.    474; 

86;    Ayers  v.  Baumgarten,   15  111.  Compton  v.  McCaffrei,  220  111.  137; 

144;  Aihott  v.  Beehe,  226  111.  417;  Schulz  v.  Hasse,  227  111.  156. 

Stivers  v.  Slivers,  236  111.  160.  ■'■'Jennings  v.   Dunphy,  174   111. 

■">  Quigley  v.  Breckenridge,   180  86. 
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Where  a  master's  sale  lias  been  regiilarl}'  conducto*! 
and  the  property  sold  at  a  fair  cash  price,  the  court 
should  not  disapprove  the  sale  on  the  strength  of  affida- 
vits that  a  certain  party  has  offered  an  advance,  where 
such  offer  is  not  binding  in  form  or  accompanied  by  any 
guaranty.'* 

The  party  asking  a  re-sale  should  ordinarily  bring  the 
iiionoy  into  court  or  offer  to  make  an  advance  bid,  or  give 
a  guaranty  or  l)ond  tiiat  tlierc  will  bo  no  loss  on  re-sale."* 

Mere  inadequacy  of  jtrice  will  not  justify  the  setting 
aside  of  a  judicial  sale,  unless  the  inadequacy  is  so  great 
as  to  amount  to  evidence  of  fraud,*"  but  if  property  has 
been  sold  upon  execution  or  at  a  judicial  sale  at  a  grossly 
inadequate  price,  slight  circumstances  indicating  unfair- 
ness or  fraud,  either  upon  the  part  of  the  officer,  the  pur- 
chaser or  the  party  to  the  record  benefited  by  the  sale, 
will  furnish  sufficient  ground  for  equitable  interposition.®^ 

A  sale  of  propei'ty  en  masse  for  a  grossly  inadequate 
jirice  without  first  offering  the  property,  which  was  com- 
posed of  some  ten  parcels,  for  sale  in  separate  tracts 
will  be  set  aside.*^ 

Public  policy  and  the  interests  of  debtors  require  that 
stability  shall  be  given  judicial  sales,  and  they  should  not 
be  disturbed  unless  there  has  been  some  mistake,  fraud 
or  violation  of  duty  by  the  officer  making  the  sale  or  by 
tlie  purchaser.*^ 

On  an  application  to  vacate  a  judicial  sale  the  court 
should  also  take  into  consideration  the  fact,  if  shown,  that 
the  parties  interested  are  under  disabilities.  Adults  are 
able  to  bid  for  themselves  or  have  others  do  so,  and  thus 
protect  their  rights  and  obtain  the  full  value  of  their 

78  Quigley  v.  Breckenridge,   180  si  Haggerty  v.  Haggcrty,  268  111. 

111.  627.  295;    Van  Gundy  v.   Hill,  262   111. 

•"Wilson  V.  Ford.  190  111.  614;  162;  Bondurant  v.  Bondurant,  251 

Barnes  v.  Henshaw,  226  111.   605;  111.   324;    Misener  v.   Glasbrenner, 

Schulz  V.  Basse,  227  111.  156;  Bon-  221  III.  384;   Mansfield  v.  Wallace, 

durant  v.  Bondurant,  251  111.  324;  217   111.   610;    Miller  v.  McAlister, 

Xouak  V.  Conpler  Co.,  260  111.  200.  197  111.  72. 

i"  Kiebel  v.  Leick,  216  111.  474;  si  Dimmett    v.    Flinn,    229     111. 

Barling    v.    Peters,    134    111.    606;  111;  Bowen  v.  Bowen,  265  111.  638. 

B'liuUirant  v.   Bondurant,   251   111.  ^^  Bondurant  v.  Bondurant,  251 

D:  III.  324. 


724  Partition  Suits. 

interests  in  premises  sold ;  but  not  so  as  to  infants.  They 
are  by  their  disability  prevented  from  protecting  them- 
selves against  loss.  Courts  of  equity  are  the  guardians 
of  all  infants  within  their  jurisdiction,  whose  rights  are 
under  their  special  protection ;  hence  a  sale  of  i-eal  estate 
should  be  set  aside  where  the  interests  of  infants  are 
involved,  if  tlie  court  can  see  that  to  refuse  to  do  so  will 
result  in  substantial  and  irreparable  loss  to  them.  In 
other  words,  the  jiolicy  of  the  law  to  give  permanency  to 
judicial  sales  should  not  be  enforced  contrary  to  the 
rights  of  infants  or  others  under  disability.*^ 

If  a  partition  sale  is  regularly  conducted,  the  amount 
bid  is  a  fair  price  and  there  is  no  improper  conduct  wliich 
will  defeat  the  purchaser's  rights  to  a  deed,  the  mere  fact 
that  one  of  the  complainants,  who  is  a  minor,  has,  since 
the  sale,  purchased  the  interests  of  the  other  complain- 
ants and  that  it  will  be  to  his  interest  to  retain  the  land, 
does  not  defeat  the  right  of  the  purchaser  to  have  the 
sale  confirmed.*'^ 

Under  s^ection  29  of  the  Partition  act,  permitting  any 
person  interested  to  file  exceptions  to  the  report  of  sale, 
a  petition  by  the  minor  owners  to  set  aside  the  sale  and 
permit  a  re-sale  is  a  sufficient  exception  to  the  report.** 

A  court  will  not  refuse  to  confirm  a  judicial  sale  and 
order  a  re-sale,  on  motion  of  an  interested  party,  merely 
to  protect  him  against  the  result  of  his  own  negligence, 
where  he  was  under  no  disability  to  protect  his  rights  at 
the  sale.*'' 

Where  the  court  has  exercised  its  judicial  discretion 
as  to  the  time  and  manner  in  which  notice  of  the  sale 
shall  be  given,  the  uuister  has  no  discretion,  but  is  bomid 
to  execute  tlie  decree  as  made.** 

In  view  of  the  power  of  the  court  to  punish  for  con- 
temi)t  in  case  of  failure  of  a  bidder  to  comply  with  tlie 
advance  bid  made  by  liiiii  to  induce  Uie  court  to  set  aside 
a  judicial  sale  and  older  a  re-sale  of  the  projierty,  tlie 
execution  of  a  bond  in  lieu  of  payment  of  the  earnest 

<i*  Kieiel  v.  Leiclc,  21 G  111.  474;  snlTir'&el  v.  Leick,  216  111.  474. 

stivers  V.  Stivers.  236  111.  160.  »t  Ahhott  v.  Jieehc,  226   HI.  417. 

an  Stivers  v.  Stivers,  236  111.  160.  »»Qu.iek  v.  Collins,  II17   111.  391. 
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inonoy  into  court  is  a  sufficient  protection  to  the  parties 
interested.*" 

The  provision  of  the  statute  prohibiting  the  sale  of 
real  estate  on  execution  exccjit  between  tlic  hours  of  nine 
in  the  morning  and  the  setting  of  the  sun  the  same  day 
nor  unless  the  hour  for  the  sale  shall  have  been  previously 
advertised,  applies  to  judicial  sales  in  general."" 

Failure  to  advertise  the  hour  at  whicli  a  trustee's  sale 
of  land  shall  begin  is  a  serious  iiTegularity,  and  if  the 
price  bid  is  inadequate  the  court  may  disapprove  the 


No.  SG5.     Form  of  exceptions  to  master's  report  of  sale. 

(Venue  and  title  of  cause  as  in  A'o.  2H0.  ante.) 

And  now   comes  ,  one  of  the  defendants  in   the  above  entitled 

cause,  and  the  owner  of  an  undivided  one-sixth  interest  in  the  real 
estate   hereinafter   mentioned,   and   excepts   to  the   master's   report  of 

sale  filed  therein  on  the  ;  day  of  ,   19 — ,   and   objects  to   the 

approval  thereof  and  to  the  confirmation  of  the  sale  therein  reported, 
and  moves  the  court  to  disapprove  said  report  and  vacate  and  set  aside 
said  sale,  and  to  order  a  resale  of  said  premises  in  conformity  with 
the  decree  heretofore  entered  in  said  cause;  and  as  the  grounds  for 
said  exception  this  defendant  shows: 

1.  That  the  said  sale  so  re])orted  was  not  advertised  in  accordance 
with  the  directions  and  requirements  of  said  decree  of  sale  in  that  the 
master  failed  to  give  public  notice  of  the  sale  and  the  time,  place 
and  terms  thereof,  by  posting  a  written  or  printed  notice  thereof,  in 
at  least  five  of  the  most  public  places  in  the  neighborhood  or  vicinity 
in  which  said  premises  were  to  be  sold,  but  that  on  the  contrary 
thereof,  the  said  master  posted  but  three  of  such  notices,  two  of  which 
were  posted  on  unfrequented  private  roads,  one  at  least  ten,  and  the 
other  at  least  twelve  miles  distant  from  the  place  where  said  sale 
was  held  and  had;  that  by  reason  of  the  failure  of  the  master  to  ad- 
vertise said  sale  in  accordance  with  said  decree,  but  three  persons  were 
present  at  said  sale,  but  one  of  whom  made  any  offer  or  bid  for  the 
said  premises. 

2.  That  said  premises  were  appraised  by  the  commissioners  here- 
tofore appointed  in  said  cause  for  that  purpose,  at  the  sum  of  $ , 

which  in  the  opinion  and  judgment  of  this  defendant  is  less  than  the 
fair  cash  value  of  the  same.  That  as  appears  from  said  report  of  sale 
the  said  premises  were  stuck   off  and  sold  to  one  A.  B.  for  the  sum 

of  $ ,  which   in  the  opinion  and  judgment  of  this  defendant  is  a 

grossly  inadequate  price  therefor.    That  this  defendant  is  informed  and 

•'ffiefteJ  V.   Leick,  216   111.  474.  "' Bondurant  v.   Bondurant,  2.51 

»»  Bondurant  v.  Bondurant,  2.51       111.  324. 
111.  324. 


726  •  Partition  Suits. 

believes  that  if  the  said  sale  to  the  said  A.  B.  Is  vacated  and  set  aside 
and  a  re-sale  of  the  same  ordered  and  decreed,  and  the  said  sale  prop- 
erly advertised  in  t  scordance  with  the  terms  and  directions  of  saio 
former  decree  of  sal  %  the  said  premises  will  bring  a  sum  largely  in 
excess  of  the  appraisi  i  value  thereof  and  that  this  defendant  Is  willing 
and  hereby  offers  and  agrees,  in  case  a  re-sale  of  said  premises 
is  had,  to  bid  therefor  at  said  sale  the  said  appraised  value  thereof, 

to  wit,  the  sum  of  ? ,  and  to  secure  the  performance  by  him  of 

his  said  offer  or  agreement  he  herewith  tenders  and  offers  to  pay  into 
court  or  to  the  said  master,  a  certified  check  for  the  said  sum. 
Solicitor.  


SECTION  XII. 
CONFIRMATION   OF   SALE— DISTRIBUTION. 

Section  30  of  the  statute  provides  that 

"Upon  the  confirmation  of  the  report  the  master,  special  commis- 
sioner or  other  officer  making  the  sale,  or  some  person  specially  ap- 
pointed thereto,  shall  execute  and  deliver  to  the  purchaser  or  pur- 
chasers of  the  premises  sold,  proper  conveyances  thereof,  taking,  in 
case  of  sale  on  credit,  security  as  required  by  the  decree;  which  con- 
veyances shall  operate  as  an  efBectual  bar  against  all  parties  and  pri- 
vies to  said  proceedings,  and  all  persons  claiming  under  them. "92 

A  purchaser  who  is  not  a  party  to  the  record  has  a 
right  to  rely  upon  the  decree  and  is  not  required  to  look 
beyond  the  question  of  jurisdiction."^ 

A  purchaser  at  a  judicial  sale  has  a  right  to  appear 
before  the  court  and  object  to  the  report  of  sale,  if  any 
statements  made  therein  are  deemed  by  him  incorrect, 
and  if  he  does  not  do  so  he  is  bound  by  the  decree  ap- 
proving the  same."* 

No.  266.     Decree  confirming  sale  in  partition. 
(Caption  and  title  of  cause  as  in  Xo.  200,  ante.) 

This  day  came  the  master  in  chaijcery,  appointed  by  a  former  decree 
of  the  court  herein,  to  make  sale  and  to  carry  into  effect  said  former 
decree,  and  made  report  of  his  proceedings;  and  the  court  having  e.v 
amined  the  same,  doth  find  that  tlie  said  master  has  in  every  respect 
proceeded  in  due  form  of  law,  and  in  accordance  with  the  terms  of 
said  decree,  and  that  said  sale  was  fairly  made;   and  the  court  being 

(i=Rev.   Stat.    (1913)    1S21;    4   J.  ^'^  Chandler   v.   Mowry,    195    III. 

&  A.  An.  Stat.  4652.  19G;    See   Wakefield  v.   Wakefield. 

osDerik    v.    Fiel,    249    111.    424;       25G  111.   296. 
Wakefield    v.    Wakefield,    25G    111. 
29G. 
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fully  advised  in  the  premises,  dotli  order,  adjudge  and  decree  that  the 
proceedings,  sale  and  report  oT  said  master  be,  and  the  same  are 
hereby  approved  and  confirmed;  and  It  is  further  ordered  that  the 
SJiid  master  execute  and  deliver  to  the  said  0.  M.,  the  purchaser  at 
said  sale,  proper  conveyances  of  the  premises  so  sold;  and  that  out  of 
the  proceeds  of  said  sale,  he  pay  first  the  costs  and  charges  of  this 
proceeding,  and  that  the  said  master  distribute  the  residue  of  said 
moneys  between  the  said  parties  in  the  following  proportions,  to  wit: 
To  the  said  A.  B.  dollars;   to  C.  D.  dollars;   to,  etc.,  etc. 

Distribution  of  proceeds. — Section  .31   provides  that 

"Upon  the  approval  of  the  report  the  proreeds  of  the  sale  shall  be 
distributed  by  the  master  to  the  persons  entitled  thereto,  according  to 
their  interests,  as  directed   by  the  court."  os 

The  claims  and  legal  obligations  against  the  estate 
sought  to  be  partitioned  .should  be  borne  by  the  shares 
set  oft'  to  the  several  owners,  or,  in  case  of  a  sale  of  the 
land,  should  be  paid  from  the  fund ;  but  provision  to  that 
etfect  may  be  made  by  the  confirmatory  decree  and  need 
not  be  contained  in  the  decree  for  partition."® 

No.  267.     Order  fixing  solicitor's  fees  and  for  distriliution. 
{Caption  and  title  of  cause  as  in  No.  260,  ante.) 

And  now  on  this  day  this  cause  having  again  come  on  to  be  heard 
upon   the   report   of   the   master   in   chancery    heretofore    filed    in    the 

above-entitled  cause,  as  well  as  upon  the  motion  of  ,  solicitor  for 

the  complainant  therein,  asking  the  court  to  determine  the  amount  of, 
and  to  allow  his  fees  as  such  solicitor,  and  that  the  same  be  taxed 
as  a  part  of  the  costs  in  said  cause;  and  the  court  having  heard  the 
testimony  of  witnesses  sworn  and  examined  in  open  court,  and  being 
fully  advised  in  the  premises;  and  it  appearing  to  the  court  that  the 
rights  and  interests  of  all  the  parties  in  interest  were  correctly  set  forth 
in  the  bill  for  partition  filed  by  said  solicitor  in  said  cause;  that  no  good 
and  substantial  defense  thereto  was  interposed  by  either  or  any  of  the 
defendants  thereto;  that  no  contract  was  entered  into  by  and  between 
said  solicitor  and  any  or  either  of  the  parties  in  Interest,  relative  to 
the  sum  to  be  allowed  and  paid  to  him  as  such  solicitor;  and  it  fur- 
ther appearing  to  the  court  that  the  sum  of  dollars  is  the  usual 

and  customary  fee  paid  for  such  services  as  were  performed  by  saiil 
solicitor  where  the  fee  is  the  subject  of  contract  between  solicitor  and 

client:     It  is  therefore  ordered  and  decreed  that  the  said  sum  of  • 

dollars  be  allowed  to  the  said  as  his  reasonable  solicitor's  fee, 

and  that  the  same  be  taxed  as  costs  In  said  cause.  And  it  further 
appearing  to  the  court,  from  his  said  report,  that  the  said  master  in 

»5Rev.   Stat.    (1913)    1821;    4   J.  "«  Brown  v.  Sunderland,  251  111. 

&  A.  An.  Stat.  4652.  523. 
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chancery  has  in  his  hands  for  distribution,  the  sum  of  — —  dollars, 
being  the  amount  by  lilm  realized  from  the  sale  of  the  real  estate 
sought  to  be  partitioned,  it  is  further  ordered  and  decreed  that  the 
said  master  distribute  and  pay  out  the  said  sum  as  follows,  viz:  That 
he  retain  the  amount  of  his  fees,  commissions  and  disbursements  In 
said  cause;  that  he  pay  to  the  clerk  of  this  court  the  amount  of  the 
taxed  costs  therein,  and  that  he  distribute  and  pay  the  balance  re- 
maining in  his  hands  to  the  parties  In  Interest  therein,  in  the  follow- 
ing proportions,  viz:     To ,  etc. 

No.  2GS.     Master's  report  of  distribution. 
{Venue,  title  of  cause  and  address  as  in  No.  120,  ante.) 

Now   comes  ,   master   in   chancery,   and   respectfully   reports   to 

the  court  that  pursuant  to  and  in  accordance  with  the  decree  for  dis- 
tribution heretofore  entered  in  the  above-entitled  cause,  he  has  dis- 
tributed and  paid  out  the  proceeds  of  sale  of  real  estate  heretofore 
reported  by  him  in  the  manner  directed  and  required  by  said  decree, 
viz:     That  he  has  retained  his  fees,  commissions  and  disbursements, 

amounting  to  the  sum  of  $ ;   that  he  has  paid  to  the  clerk  of  this 

court  the  sura  of  $ ,  being  the  amount  of  the  taxed  costs  in  said 

cause;   and  that  he  has  paid  out  and  distributed  the  remainder  to  the 

parties  under  said   decree  entitled  thereto,  as  follows,  viz.:     To  

etc.;  and  herewith  presents  the  receipts  of  the  respective  parties  there- 
for. 

Respectfully  submitted, 
Master  in  Chancery. 

Proceedings  against  purchaser  failing  to  comply  with 
bid. — When  the  iDurchaser  at  a  sale  under  a  decree  in 
chancery,  refnses  or  fails  to  complete  his  purchase,  a 
motion  or  petition  may  be  filed  askiii^^  for  a  rule  upon 
him  to  show  cause  by  a  certain  specified  time,  why  he  has 
failed  to  comply  with  his  bid,  and  why  the  property 
should  not  be  re-sold  at  his  risk  and  expense.  If  after 
notice  to  him  of  the  filing  of  such  motion  or  ])otition  ho 
still  fails  to  com])loto  the  purchase,  the  i-ule  may  bo  en- 
tered, and  if  after  flie  e.\]iiration  of  the  time  fixoil  he  has 
failed  to  comply  therewith,  or  to  com])l('to  the  purchase, 
an  order  may  be  entered  directinsi:  I  ho  ]iroperty  to  be  re- 
sold at  such  (leliii(|iieiit  bidder's  risk  and  expense,  and  be 
may  be  decreed  to  ])ay  any  loss  or  deficiency  resultin.c; 
from  the  siinH\  tot;ether  with  tlie  costs  ;ind  expenses  of 
said  application  and  of  said  re-sale,"^  or  he  may  sununar- 

VT  Hill  V.  Hill,  58  111.  239;  Harrison  y.  Tim.7)wns,  1S9  Ul.  167. 
Thrifts    V.     Fritz,    101    111.     457; 
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ily  be  roquirod  to  pay  the  amount  of  his  bid  by  an  order 
to  that  offoet."** 

The  proceeding  is  a  suniinary  one  and  essentially  new 
and  diiforont  from  the  one  in  which  the  sale  was  ordered, 
and  whether  the  purchaser  is  a  party  to  the  original 
suit,  or  a  stranger  thereto,  he  must  have  notice  thereof 
and  an  opportunity  to  be  heard  before  the  entry  of  such 
an  order."" 

In  such  proceeding  tlie  master's  report  will  be  prima 
facie  evidence,  under  the  statute,  of  what  it  is,  by  law, 
required  to  contain,  but  such  report  must  be  introduced 
in  e\id('nce  and  preserved  in  the  record  in  the  usual 
mode,  to  authorize  a  money  decree  against  the  alleged 
purchase  r.i 


SECTION  XIII. 
MISCELLANEOUS    STATUTORY    PROVISIONS. 

Where  suit  is  brought. — By  section  2,  it  is  provided, 
that 

"The  petition  may  be  filed  In  tlie  county  where  the  premises,  or  some 
part  thereof,  is  situated. "2 

Service  by  copy  on  non-residents. — It  is  provided  by 
section  12,  that 

"Non-resident  defendants  may  be  served  by  a  copy  of  the  petition  in 
the  same  manner  that  such  defendants  in  chancery  may  be  served 
by  a  copy  of  the  bill  of  complaint,  and  the  service  thereof  may  be 
proved  as  in  such  case  provided."  s 

Mortgages  and  other  liens — How  affected. — It  is  pro- 
vided in  section  24  of  said  statute,  that 

"A  person  having  a  mortgage,  attachment,  or  other  lien  on  the  share 
of  a  part  owner,  shall  be  concluded  by  the  judgment  in  partition,  so 
far  as  It  respects  the  partition  and  the  assignment  of  the  shares,  but 
his  lien  shall  remain  In  full  force  upon  the  part  assigned  to  or  left  for 
such  part  owner."  * 

oMVafce/ieid    v.    Wakefield,    256  2  Rev.    Stat.    (1913)    1818;    4    J. 

111.  296;    Chandler  v.  Mowry,   195  &  A.  An.  Stat.  4642. 

111.  196.  3  Rev.    Stat.    (1913)    1819;    4    J. 

»i'//i;j     v.     Hill,     58     111.     239;  &  A.  An.  Stat.  4G45. 

Thrifts    V.    Fritz,    101     III.     457;  <  Rev.    Stat.    (1913)    1820;    4   J. 

Harrison  v.  Timmons,  139  111.  167.  &  A.  An.  Stat.  4650. 

1  Thrifts   V.   Fritz,   101    111.   457. 
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Under  this  section  a  mortgagee's  lien  remains  in  full 
force  upon  the  part  assigned  to  the  mortgagor  ;5  but  it  is 
not  the  duty  of  the  court  to  ascertain  the  amount  of  tho 
mortgage  debt." 

The  provisions  of  this  section  operate  to  transfer  the 
lien  of  a  mortgage  to  the  part  of  the  mortgaged  premises 
assigned  to  the  mortgagor  only  when  the  share  of  such 
mortgagor  is  assigned  to  him  in  severalty.'^ 

In  foreclosure  proceedings,  a  prior  partition  decree 
can  not  be  disturbed.* 

It  is  error  in  a  partition  proceeding  to  decree  a  mort- 
gage lien  upon  all  of  the  property  sought  to  be  parti- 
tioned where  one  tract  of  the  land  is  not  covered  by  tho 
mortgage.^ 

Appointment  of  receiver  pending  litigation. — Pending 
the  litigation  ou  a  bill  for  partition  of  real  estate,  the 
court  has  ample  power,  upon  a  proper  showing,  to  ap- 
point a  receiver  to  take  charge  of  the  property  and  rent 
the  same,  collect  rents  and  look  after  the  interest  of  the 
parties.^" 

5  Spencer  v.   Wiley,   149   111.   56.  s  Thompson    v.    Frew,    107    111. 

8  Ibid.  47S. 

7  Cheney  v.  Ricks,  16S   111.  533.  « Kolmer  v.  Ililes,  270  111.   218. 

10  Ames  v.  Ames,  148  111.  321. 
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Section  1. 

Contest   of   Wills   in    Ciianceby, 

2. 

Validitt  of  Will. 

3. 

PitocuRKD  BY  Undue  IkfluEiNCE. 

4. 

Want  of  Capacity  to  Make. 

6. 

The  Bill. 

6. 

Parties. 

7. 

Issue  of  Pact  fob  Jury. 

8. 

Decref, — Costs. 

9. 

Trial— Evidence. 

SECTION  I. 

CONTEST  OP  WILLS   IN  CHANCERY. 

Power  to  devise. — Section  1  of  the  Statute  of  Wills 
provides 

"That  every  male  person  of  the  age  of  twenty-one  years  and  every 
female  of  the  age  of  eighteen  years,  being  of  sound  mind  and  memory, 
shall  have  power  to  devise  all  the  estate,  right,  title  and  interest,  in  pos- 
session, reversion  or  remainder,  which  he  or  she  hath,  or  at  the  time  of 
his  or  her  death  shall  have,  of,  in  and  to  any  lands,  tenements,  here- 
ditaments, annuities  or  rents,  charged  upon  or  issuing  out  of  them, 
or  goods  and  chattels,  and  personal  estate  of  every  discription  what- 
soever, by  will  or  testament."  i 

Contest  of  will. — The  jurisdiction  of  courts  of  chancery 
to  entertain  l)ills  to  set  aside  wills  is  derived  exclusively 
from  the  statute,^  and  the  right  to  contest  is  not  a 
vested  one.-  °  It  is  the  duty  of  one  who  is  appointed  exec- 
utor of  a  will  to  uphold  and  defend  the  same.    He  owes 

>  Rev.    Stat.    (1913)    2488;    6   J.  O'Brien  v.   Bonfleld,  220   111.   219; 

&  A.  An.  Stat.  6393.  Waters    v.    Wafers,    22,i    III.    559; 

2  JcJe  v.  Lcmberper,  163  111.  338;  Dibble    v.    Winter,    247    111.    243; 

Spaulding  v.  White,  173   111.   127;  Calkins  v.  Calkins,  229  III.  68. 

Luther   v.    Luther,    122    111.    558;  "i  Dibble  v.  Winter,  247  III.  243. 
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tliis,  at  least,  to  the  memory  of  tlie  dead,  who  placed 
this  confidence  in  him.  To  do  otherwise  would  be  a  gross 
dereliction  of  duty.^ 

The  right  to  contest  a  will  can  be  exercised  only  in  the 
manner  and  within  the  limitations  prescribed  by  the 
statute.* 

It  is  provided  by  section  7  of  the  Statute  of  Wills,  that 

"When  any  will,  testament,  or  codicil  shall  be  exhibited  in  the  county 
court  for  probate  thereof  as  aforesaid,  it  shall  be  the  duty  of  the  court 
to  receive  the  probate  of  the  same  without  delay  and  to  grant  letters 
testamentary  thereon  to  the  person  or  persons  entitled,  and  to  do  all 
other  needful  acts  to  enable  the  parties  concerned  to  make  settlement 
of  the  estate  at  as  early  a  day  as  shall  be  consistent  with  the  rights 
of  the  respective  persons  interested  therein:  Provided,  however,  that  if 
any  person  interested  shall,,  within  one  (1)  year  after  the  probate  of  any 
such  will,  testament  or  codicil  in  the  county  court  as  aforesaid,  ap- 
pear and  by  his  or  her  bill  in  chancery  contest  the  validity  of  the 
Bame,  an  issue  at  law  shall  be  made  up  whether  the  writing  produced 
be  the  will  of  the  testator  or  testatrix  or  not,  which  shall  be  tried  by  a 
jury  in  the  circuit  court  of  the  county  wherein  such  will,  testament  or 
codicil  shall  have  been  proven  and  recorded  as  aforesaid,  according 
to  the  practice  in  courts  of  chancery  in  similar  cases;  but  if  no  such 
person  shall  appear  within  the  time  aforesaid,  the  probate  shall  be 
forever  binding  and  conclusive  on  all  the  parties  concerned,  saving  to 
infants  or  non  compos  mentis  the  like  period  after  the  removal  of  their 
respective  disabilities.  And  in  all  such  trials  by  jury  as  aforesaid  the 
certificate  of  the  oath  of  the  witnesses  at  the  time  of  the  first  probate, 
shall  be  admitted  as  evidence  and  to  have  such  weight  as  the  jury  shall 
think  it  may  deserve."  s 

This  section  was  amended  by  the  laws  of  1903,  so  as  to 
require  the  filing  of  the  bill  within  one  year  from  the  date 
of  the  probate  of  the  will  instead  of  two  years  as  for- 
merly. 

Tliis  statute,  though  not  strictly  a  statute  of  limitation, 
is  one  of  repose,  and  any  one  desiring  io  invoke  tlie  juris- 
diction thereby  conferred,  must  do  so  in  the  manner  and 
witliin  the  time  provided  therein." 

Mere  irregularities  in  the  })robate  proceedings  will 
not  excuse  tlie  filing  of  a  liill  wifhiii  the  time  allowed  by 
the  statute.'^ 

3  Hurd    v.    need,    2f>0    111.    154;       Stat.   C419. 

Pincjree  v.  Jones.  80  111.  177.  «  Trust    Co.    v.    Brown.    1S3    111. 

4  X.Wrn  v.  Bank,  239  111.  67.  42;    Spauhling    v.    White,    173    111. 
f.  Rev.    Stat.    (1S99)    1747;    Rev.       127. 

Stat.   (1913)    2489;   6  J.  &  A.  An.  t  Keister  v.  Kcister,  178  111.  103. 
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Tho  filin.s:  of  the  bill  witliin  siioli  time  is  a  jurisrlie- 
tional  fact,  and  is  ne('(>ssary  to  put  tlio  court  in  motion. 
Tlie  court  has  no  power  to  entertain  such  a  bill  which  has 
boon  (ilod  after  the  time  has  expired,  except  in  the  cases 
(if  disability  named  in  the  statute.* 

The  statute  in  force  at  the  time  the  bill  to  contest  is 
(ilcd  controls  the  matter  of  time." 

If  a  bill  is  filed  to  contest  a  will  witliin  the  year  al- 
lowed by  law  and  all  persons  who  are  necessary  parties 
are  made  defendants  except  tho  executors,  who  were 
made  parties  as  individuals  but  not  as  executors,  the  fail- 
ure to  make  the  lattei'  parties  as  executors  until  after  the 
expiration  of  the  year  does  not  bar  tho  action.^" 

Where  all  the  necessary  parties  in  being  at  the  time 
a  bill  to  contest  a  will  is  filed  are  made  parties  the  court 
has  jurisdiction  of  the  proceedin.i?,  and  the  addition  of 
another  necessary  party  born  after  the  filing  of  the  bill 
and  after  the  one  year  limitation  for  filing  such  bills 
has  expired,  is  not  tho  commoncemont  of  a  new  suit,  such 
as  deprives  the  court  of  jurisdiction.^^ 

The  provisions  of  section  7  of  the  Statute  of  Wills, 
relating  to  cont(>sts  in  chancery,  ajiply  to  any  will,  or 
authenticated  copy  thereof,  upon  which  letters  of  admin- 
istration are  authorized  to  be  issued  under  section  2  of 
such  act.^^ 

The  foregoing  provision  for  contesting  a  will  in  chan- 
cery is  constitutional.^^ 

The  power  to  try  and  determine  whether  the  writing 
produced  be  the  will  of  the  testator  or  not,  includes  the 
power  to  adjudge  upon  the  validity  of  any  part  of  the 
instrument  as  well  as  the  whole.^* 


»  Luther  v.  Luther,  122  lU.  558;  '^  Dihblc  v.  Winter,  247  111.  24.3; 

Sinnct  v.  Boicman,  151  111.  146.  See   Stull  v.   Veatch,   236   III.   207 

0  Kharp   v.    Sharp,   213    111.    332;  and    Amring    v.    Hamcr,    240    111. 

Davidson   v.   Raddcn.   214    111.   61;  472. 

dowry  V.   'S'olan,   221   111.   458.  i^  Hhaw    v.    Moclcrwull,    104    111. 

10  Stephens   v.    C'ollisoii.    249    111.  64. 

225.  n  Wolf  V.  BoUingcr,  62  111.  36S: 

11  Snell  V.  Welden,  243   111.   496.  Wood  v.  Wood,  263  111.  285. 
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section  ii. 
validity  of  wills. 

Requisites  of  will  for  probate  generally — Proof  of  exe- 
cution.— To  entitle  a  will  to  probate,  four  tilings  must 
concur:  First,  it  must  be  in  writing,  and  sigTied  by  the 
testator  or  testatrix,  or  by  some  person  in  his  or  her 
presence  and  by  his  or  her  direction;  second,  it  must  be 
attested  in  the  presence  of  the  testator  or  testatrix  by 
two  or  more  credil)le  witnesses ;  third,  said  witnesses  must 
declare  on  oath  or  affirmation  that  they  saw  the  testator 
or  testatrix  sigTi  the  will  in  their  presence,  or  that  he  or 
she  acknowledged  the  same  to  be  his  or  her  act  and 
deed ;  and  fourth,  they  must  swear  that  they  believed  the 
testator  or  testatrix  to  be  of  sound  mind  and  memory 
at  the  time  of  signing  or  acknowledging  the  same.^^ 

A  will  must  be  subscribed  and  witnessed  according  to 
the  statute  or  it  has  no  effect  ;i*'  as  the  court  has  no  right 
to  dispense  with  or  add  to  the  requirements  of  the  stat- 
ute." 

The  term  "credible"  as  applied  to  the  subscribing  wit- 
nesses, means  "competent"  witnesses,"  and  their  com- 
petency is  to  be  tested  as  of  the  time  of  attestation  and 
not  as  of  the  time  of  the  probate  of  the  wilLi** 

The  statute  contemplates  that  the  subscribing  witnesses 
shall  subscribe  their  names  to  the  will,^''  and  the  fact 
that  they  sigTied  before  the  testator  does  not  invalidate 


IB  Rev.  Stat.  (1913)  248S;  6  J.  ^t  Doran  v.  Mullen,  78  111.  342. 
&  A.  An.  Stat.  6400;  Dickie  v.  'sHarp  v.  ran;  168  111.  459;  In 
Carter,  42  111.  376;  Allison  v.  Alii-  re  Noble,  124  III.  266;  Fisher  v. 
son,  46  111.  61;  Crowley  v.  Crow-  Spence.  150  III.  253;  Johnson  v. 
ley,  80  111.  469;  Canatsey  v.  Canat-  Johnson,  187  111.  86;  Boyd  v.  Mo- 
sey, 130  111.  397;  Harrison  v.  Conncll,  209  111.  396;  O'Brien  v. 
Weatherhy,  180  111.  418;  Fry  v.  lion  field,  213  111.  428. 
Morrison,  159  111.  244;  Gould  v.  ^o  Fearn  v.  Postlethwaite,  240 
Seminary,  1S9  111.  282;  Senn  v.  111.  626;  Smith  v.  Smith,  258  111. 
Oruendling,  218  111.  458;  Noble  v.  145;  Jones  v.  Grieser,  238  111.  183; 
Tipton,  219  111.  182;  Gump  v.  Vliricn  v.  Bonfleld,  213  111.  428; 
Gowans,  226  111.  630;  Palmer  v.  Johnson  v.  Johnson,  187  111.  86. 
Owen,  229  111.  115.  20  sioan  v.   Sloan,  184    111.   579; 

ioRlgg    V.    Wilton,    13    111.    15;  Calkins   v.   Calkins,    216   111.   458. 
Hill  V.  Eehr,  228  111.  204. 
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the  will,  if  the  testator  signed  directly  afterward  in  their 
prosoiK'i'.-* 

The  testimony  of  attesting  witnesses  that  they  were 
])resent  and  saw  the  deceased  sigii  the  will  in  their  pres- 
ence, and  that  they  believed  that  he  was  of  sound  mind 
and  memory  at  the  time  of  the  execution,  is  prima  facie 
suflicient  and  entitles  the  will  to  probate. -- 

Under  the  statute  a  will  must  be  signed  by  the  sub- 
scril>ing  witnesses  in  the  ]iresence  of  the  testator,  and  it  is 
not  suniclent  that  tlie  witnesses  merely  acknowledge  their 
signatures  in  the  testator's  presence.-^ 

The  presence  of  the  testator  means  contiguity,  with  an 
uninterrupted  view  between  the  tc^stator  and  the  sub- 
scribing witnesses,  so  that  the  testator  can,  if  so  dis- 
posed, see  the  act  of  attestation,  whether  in  the  same 
room  or  an  adjoining  room.-* 

Proof  that  the  testator,  in  the  presence  of  the  attest- 
ing witnesses,  acknowledged  the  instniment  to  be  his  act 
and  deed  is  prima  facie  sutKicient  to  establish  the  will, 
even  though  the  attestation  clause  may  contain  a  recital, 
which  is  shown  to  be  untnie,  that  lie  signed  in  the  pres- 
ence of  such  witnesses.^^ 

Where  the  attestation  clause  does  not  recite  that  the 
testator  was  present  there  is  no  presumption  that  he 
was  present,  and  in  order  to  justify  admitting  the  will  to 
probate  the  evidence  must  show  he  was  present  when 
the  will  was  attested. ^^ 

A  will  is  not  suificiently  attested,  under  the  statute, 
if  the  subscribing  witnesses  signed  their  names  where  it 
was  impossible  for  the  testator  to  have  personal  knowl- 
edge of  their  act,  even  though  he  had  requested  them  to 
sign,  saw  them  take  the  will  into  an  adjoining  room  and 
saw  the  signatures  on  the  will  when  it  was  brought  back.^^ 

21  OtSson  V.  Nelson,  181  111.  122.  ==  Elston  v.  Montgomery,  242  III. 

^'■Critz  V.  Pierce.   106   111.   167;  348. 

EnticisUe  v.  Sleikle.  ISO  111.  9.  =«  Schofield  v.    Thomas,   236   III. 

'.3  Calkins    v.    Calkins,    210    111.  417. 

45S.  "  Calkins    v.    Calkins,    21G    111. 

2*  Calkins  v.  Calkins,  216  111.  458. 
458. 
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Even  though  the  testator  is  blind,  the  act  of  attesting 
his  will  must  be  brought  within  his  actual  personal  knowl- 
edge through  the  medium  of  other  senses  in  order  to 
have  been  in  his  "presence"  as  that  word  is  used  in  the 
statute.-* 

If  the  attesting  witnesses  sign  the  will  at  a  place  within 
the  scope  of  the  vision  of  the  testator,  and  where,  con- 
sidering his  position  and  state  of  health  at  the  time,  he 
might  have  seen  the  signing  if  he  so  desired,  the  will  is 
sufficiently  attested  in  his  presence  even  though  he  may 
not  have  actually  seen  the  witnesses  sign.^^ 

The  statute  does  not  require  that  a  will  be  signed  by 
the  testator  in  his  own  hand,  and  it  is  sufficient  if  his 
name  be  signed  by  some  other  person  at  his  direction, 
and  that  he  subsequently,  in  the  presence  of  witnesses, 
acknowledges  the  will  as  his  act  and  deed.*" 

While  the  presumption  would  be  that  a  person  able  to 
write  and  under  no  physical  disability  would  personally 
sign  his  will,  yet  in  the  absence  of  proof  that  no  reason 
existed  for  his  not  so  signing  the  will  there  is  no  such 
presmnption  that  no  reason  did  exist  as  will  overcome  an 
attestation  clause  reciting  that  he  acknowledged  the  will 
as  his  act  and  deed.^^ 

"VMiere  the  attesting  witnesses  to  a  will  are  dead,  proof 
of  the  genuineness  of  their  signature  to  an  attestation 
clause  reciting  that  the  testatrix  acknowledged  the  instru- 
ment to  be  her  act  and  deed  in  the  presence  of  such  wit- 
nesses, who  signed  their  names  at  her  request  and  in  her 
presence  and  in  the  jiresence  of  each  other,  is  prima  facie 
sufficient  to  cjstablish  the  will  without  proving  the  genu- 
ineness of  the  signature  of  the  testatrix.^- 

"Wliere  the  attestation  clause  signed  by  the  witnesses, 
who  are  both  dead,  recites  that  the  instrument  was  ac- 
knowledged by  the  testatrix,  in  their  presence,  to  be  her 
act  and  deed,  proof  tending  to  show  that  tlie  signature  to 

2i  Calkins    v.    Calkins,    21G    111.  ^i  EUton  v.  Montgomery,  2i2  Ul 

458.  348. 

'1  Ellis    V.    Flannigan,    253    111.  ^^  Elston  \.  Montgomery,  H2  \\\. 

397.  348;    O'Brien  v.  BonfiuU,  213   111. 

«o  Elston  V.  Montgomery,  242  III.  428. 
348. 
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the  will  was  not  in  tlic  haiulwiitins'  of  tlio  testatrix  does 
not  tend  to  overcome  the  prima  facie  ease  made  by  the 
attestation  clause  and  the  proof  that  the  siftnatnro  of  tlic 
witnesses  were  gemiine.-''' 

It  is  not  essential  to  the  validity  of  a  will  that  a  formal 
attestation  clause  rccitiiin-  all  the  facts  necessary  to  a 
correct  execution  of  the  will  be  added  to  the  instrument.''' 

The  attesting  witnesses  need  not  know  that  the  instru- 
ment attested  is  a  will;  and  the  testator  need  not  so 
dedare.^^  Nor  does  it  matter  whether  the  attesting  wit- 
nesses saw  the  testator  sign  the  will,  if  he  acknowledged 
it  in  their  presence,  and  asked  them  to  sign  as  wntnesses.^** 
Tiie  statute  does  not  require  the  testator  to  acknowledge 
ills  will  by  speech ;  he  may  do  so  by  acts.^'  Proof  of 
either  signing  or  acknowledging  the  will  in  the  presence 
of  the  witnesses  is  sufficient,  and  it  is  error  to  require  the 
proponent  to  nuike  proof  of  both  signing  and  acknowl- 
edging.^* But  it  must  be  attested  in  the  presence  of  the 
testator, ^^  and  within  the  uninterrupted  range  of  his 
vision.'*" 

The  fact  that  the  will  is  written  on  separate  sheets  of 
paper  does  not  necessarily  invalidate  it.  All  that  is  re- 
(juired  is  that  the  separate  sheets  should  be  in  the  room 
and  in  the  presence  of  the  attesting  witnesses,*^  nor  is 
it  necessary  that  the  witnesses  shall  examine  the  w^ill  with 
such  care  as  to  be  able  to  say  that  all  pages  and  clauses 
were  the  pages  and  clauses  attested  by  them.''^ 

33  Elston  V.  Montgomery,  242  111.  v.  Seminary.  189  III.  282. 

348.  38  M^ebster    v.     Yorty,     194     111. 

3*  Head  V.  Church,  229  111.  526.  408;    Elston    v.    Montgomery,    242 

35Dicfcie  V.  Carter.  42   III.   376;  111.  343;   In  re  Barry.  219  111.  391. 

Crowley  v.    Crouhy,   SO    111.   469;  ^^  Potter   v.    Potter,    41    III.    80; 

Harp  V.  Parr.  168  III.  4.59;   Gould  Ambre   v.    Weishaar,   74    111.    109; 

V.   Seminary.   1S9    111.    282;    In   re  Orphans'  Home  v.   Gracy,  190  111. 

Barry,  219  111.  391.  95. 

3<!  Holloway  V.  Galloxcay,  51  111.  *"  Drury  v.  Connell,  177  111.  43; 

139;    Yoe   v.   McCord.   74    111.   33;  Witt    v.    Gardiner,    158    III.    176; 

Harp  V.  Parr.  168  111.  459;    Gould  Calkins  v.  Calkins,  216  111.  458. 

V.  Seminarj/.  189  III.  282.  *' Harp    v.    Parr,    168    111.    459; 

"Allison  V.  Allison,  46   111.   Gl ;  Palmer  v.   Owen,  229   111.   115. 

Ambre  v.   Weishaar.   74    111.    109;  ^'^  Palmer  v.  Owen,  229  111.  115. 
Harp  V.  Pan,   IGS  III.  459;   Gould 
47 
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An  attesting  clause  in  due  form,  and  bearing  the  sig- 
natures of  witnesses  which  tliey  admit  to  be  genuine,  is 
competent  evidence  in  equity  tending  to  establish  tlie 
execution  of  the  will,  where  the  only  defect  in  proof  is 
the  failure  of  the  witnesses  to  recollect  that  all  the  for- 
malities prescribed  by  the  statute  and  recited  in  the  at- 
testation clause  had  been  complied  with.'*^ 

A  will  in  the  handwriting  of  the  testator  and  found 
among  his  papers,  duly  signed  by  him  and  attested  by 
witnesses  who  wrote  the  word  "witness"  after  their 
names,  is  entitled  to  probate,  even  though  there  is  no 
foiToal  attestation  clause,  and  the  witnesses,  although 
they  remember  signing  the  will,  do  not  recollect  whettuu' 
they  signed  the  will  at  the  testator's  request  and  in  his 
presence  and  the  presence  of  each  other  or  what  was 
said  at  the  time  of  the  transaction,  where  other  evidence 
clearly  establishes  the  genuineness  of  the  will  and  signa- 
tures and  that  the  testator  was  of  sound  mind  and  mem- 
ory.** 

The  facts  that  only  one  subscribing  witness  to  the  will 
testitied  in  favor  of  the  sanity  of  the  testator  whereas  the 
other  testitied,  at  the  instance  of  the  contestant,  against 
such  sanity,  and  that  no  certiticate  of  the  oath  of  the  sub- 
scribing witnesses  at  the  probate  was  introduced,  do  not 
amount  to  a  failure  to  make  a  prima  facie  case  in  favor 
of  the  will,  where  both  subscribing  witnesses  testified  to 
the  execution  of  the  will  and  a  nmnber  of  other  witnesses 
testified  for  the  proponents  to  the  soundness  of  mind  of 
the  testatrix."^ 

If  the  will  appears  to  have  been  regularly  executed 
and  the  signatures  of  the  testator  and  of  the  deceased 
subscribing  witnesses  are  proved  to  be  genuine,  the  in- 
ference arises  that  the  witnesses  believed  the  testator  to 
be  of  sound  mind  and  memory,  even  though  there  is  no 
recital  to  that  effect  in  the  attestation  clause.'"' 

Competency  of  witness  to  will.-^-The  husband  or  wife 

■13  Thompson    v.    Owen,    174    111.  ■">  Voodrey    v.     University,     251 

229;   Johnson  v.  Johnson,  187   111.  111.   58. 

8fi.  ■"'  Moore  v.  Moore,  211  111.  268. 

■11  Mead  V.  Church,  229   111.  B2G. 
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of  a  i>;irty  directly  iiitcrcstoil  in  the  conlcsl  of  a  will,  is 
not  a  competent  witness  for  or  against  the  will.'" 

Tlie  test  of  tlie  interest  of  a  snl)S('ril)in,ii-  witness  is 
whether  lie  will  either  gain  or  lose  financially  as  the 
direct  result  of  the  proceedinu,'  to  establish  the  will,  or 
wlicflier  the  recoi'd  will  l»e  Icit'al  ex'idence  for  oi'  ii^ainst 
him  in  some  other  action. ^^ 

Section  8  of  the  Wills  act,  as  amended  in  IDll,''''  mak- 
iiiii"  till'  husband  or  wife  of  any  devisee  or  beneliciary, 
competent  to  witness  the  will,  cannot  be  given  retroactive 
effect  notwithstanding  the  language  of  the  act,  since  to 
ajiply  the  act  to  wills  which  have  become  effective  by  the 
tieatii  of  the  testator  before  the  act  took  effect  would  be 
to  disturb  the  vested  rights  of  devisees  and  heirs,  which 
attach  at  the  time  of  the  testator's  death. s" 

A  will  which  is  invalid  at  the  time  testator  dies  can  not 
he  made  valid  by  a  statute  passed  subsequent  thereto. '^^ 

An  attesting  witness  who  at  the  time  of  such  attesta- 
tion is  the  wife  of  the  executor  named  in  the  will  is  not 
a  competent  witness  and  unless  there  are  two  other  com- 
l)otent  witnesses  the  will  is  not  entitled  to  probate,  since 
the  incompetency  of  the  wife  of  the  executor,  like  that 
of  the  wife  or  husband  of  a  legatee  or  devisee  is  not 
removed  by  section  8  of  the  Wills  act.^^ 

If  the  incompetency  of  a  witness  to  testify  to  the  exe- 
cution of  a  will  arises  from  his  act  in  attesting  the  will, 
which  gives  him  some  devise,  legacy  or  interest,  section 
8  of  the  Statute  of  Wills  applies,  and  under  such  section, 
if  his  testimony  is  necessary  to  establish  the  will,  he 
may  be  compelled  to  testify  although  he  can  not  take 
under  the  will.^^ 

Executors  named  in  a  will  are  not  competent  witnesses 

*T  Smith  V.  Smith,  168  111.   488;  A.  An.  Stat.  G430. 

Trclcavcn  v.   Dixon,   119   111.   548;  ^o  Roiclctt    v.     Moore,     2.'>2     III. 

Bcvelot  V.  Lestrade.  153   111.   62.5;  436. 

Shavers  v.  Warwick.,  152  111.  355;  ^i  Roulctt  v.  Moore.  2.")2  III.  436. 

Sloan  V.  Sloan,  184  111.  579.  52  Fearn    v.    Postlrthwaite,    240 

tiBoytl    V.    McConnell,    209    111.  lU.  G26;   Rowlrtt  \.  Maorc,  2T)2  m. 

396;    O'Brien  v.   Bon  field,   213   111.  436. 

12S.  5,T  Jones  V.  Gricscr,  238  111.  183. 

"Rev.  StaL  (1913)  2490;  6  .1.  & 
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to  the  execution  of  the  will,  but  if  they  have  acted  as  the 
attesting  witnesses  they  may  be  compelled,  under  section 
8  of  the  Wills  act,  to  testify  in  suijport  of  the  will ;  but  in 
such  case  they  can  not  act  as  executors  or  participate  in 
the  administration  of  the  estate,  as  administrators  with 
the  will  annexed  or  otherwise.^* 


SECTION  III. 
PROCURED  BY  UNDUE  INFLUENCE,  ETC. 

Undue  influence  is  any  improper  or  wrongful  con- 
straint, machination  or  urgency  of  persuasion  whereby 
the  will  of  a  person  is  ovei'powered  and  he  is  induced  to 
do  or  forl)car  an  act  which  he  would  not  have  done  or  for- 
borne had  he  been  left  to  act  freely.''^ 

It  must  have  been  such  as  to  deprive  the  testator  of  his 
free  agency,  and  thus  render  his  conduct  more  the  off- 
spring of  another  than  of  his  own-^** 

It  is  a  species  of  constructive  fraud,  and  its  exercise 
may  be  inferred  *,\-lion  the  power  of  a  beneficiary  has  been 
so  exercised  upon  the  mind  of  the  donor  as  by  improper 
arts  or  circumvention,  to  have  induced  him  to  make  a 
devise  contrary  to  his  deliberate  judgment  and  reason.'^'' 

In  the  absence  of  fraud  or  contrivance  shown,  to  induce 
a  party  of  sound  mind  to  make  a  will  in  a  particular  way, 
it  will  be  valid;  if  all  is  fair,  and  the  result  of  honest 
ai'gument  and  persuasion,  or  of  sucli  influence  as  one  may 
proi)erly  obtain  over  another,  the  will  must  stand."^* 

ITndue  influence  such  as  will  vitiate  a  deed  menus 
wrongful  influence  operating  at  the  time  the  deed  was 


^*  Jones  V.  Orieser,  238  111.  1S3;  572;    Wilcoxen   v.    Wilcoxen,    165 

Fnarn    v.    Po.itlethwaite,    240    III.  111.  454;  Francis  v.  M'ilkinson,  147 

626.  Ill-  370. 

•'.-.  Smith  V.  Hcnlinc,  174  111.  184;  o'  SmUli  v.  Jienline,  174  111.  ISl. 

Bigqerstaff  v.  Bifjgcrstaff.  180  III.  as  Dickie  v.  Carter,  42  III.  376; 

407;  Francis  v.  Wilkinson,  147  111.  Brownfield   v.    Brownfieid,    43    111. 

370;    Taylor   v.    Pcgram.    151    111.  147;    Carmichael   v.    llecd,   'it,    111. 

106;     Thompson    v.    Bennett,    194  \08;  Thompson  v.  Bennett,  -iOi  U\. 

111.   57.  57;  nou-ie  v.  Sutton,  227  III.  l.v:!; 

no  Johnson    v.    Farrell,    215    111.  Scors  v.   Vauyhan,  230  III.  572. 
542;    firars    v.    Vanijhan,    230    111. 
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made,  with  such  force  as  to  deprive  the  grantor  of  liis 
free  agency.'*' 

Direct  evidence  of  undue  influenc(>  in  ])rocuring  tlic 
execution  of  a  will  is  not  re([uired,  hut  in  tiie  al)sence  of 
such  proof  there  must  be  evidence  of  facts  from  which 
till-  inference  of  the  existence  of  undue  influence  may  be 
naturally  and  reasonably  drawn."'" 

A  testator  of  sound  mind  may  make  such  final  dispo- 
sition of  Ills  estate  by  will  as  he  may  clioose,  subject  to 
the  statutory  rights  of  his  widow,  if  he  leaves  one.^"-*" 
While  inequality  of  distribution  is  not  in  itself  evidence 
of  undue  influence,  it  may  be  considered  as  a  circumstance 
in  connection  with  other  proofs  on  the  subject."" 

Inducing  a  favorable  bequest  or  devise  as  the  result  of 
long  acquaintance,  kindly  acts,  upright  conduct,  or  even 
reasonable  persuasion,  or  flatterj%  is  not  undue  influ- 
ence.*' 

Influence  secured  through  affection  is  not  wrongful, 
and  when  a  will  is  made  in  favor  of  a  child  at  his  solici- 
tation and  because  of  ]iartiallty  influenced  by  affection 
for  him  it  will  not  be  undue  influence.*'* 

Any  influence  which  induces  a  testator  to  make  a  dis- 
|iosition  of  property  which  he  does  not  desire  and  intend, 
notwithstanding  he  is  not  controlled  by  any  act  of  force, 
eorecion  or  presuasion  put  forth  at  the  time  of  signing, 
is  such  undue  influence  as  will  avoid  a  will."^ 

Fraud  or  undue  influence,  to  render  a  deed  or  will  in- 


i'>' Sears    v.    Tauffhan.    230    111.  191;    Cunniff   v.    Cunniff.    255    111. 

r.72;  BoicJes  v.  Bryan,  2.54  111.  148;  407. 

Hurd  V.  Reed,  260  111.  154;  Dicker-         oi  Yorty    v.     Webster,     205     111. 

hog  V.  Wood.  267  III.  50.  650;    Dickerhofr  v.   Wood.  267   III. 

'■'•  Boulcs  V.  Bryan.  254  111.  148;  50. 
Cheney    v.    Goldy.     225    111.    394;  i;-' Oicfcie  v.   Carter.  42   111.  376: 

Beemer  v.  Bcemer,  25G  111.  31.  Brownflcld    v.    Broimfield,    43    111. 

•■•»«Hc!/.srr  V.  Harris,  42  111.  425;  147;    Meeker    v.    Meeker,    75    111. 

Broirnficld    v.    Broicnfirld.    43    III.  260;   Burt  v.  Quisenberry,  132  III. 

147:    Rhoads   v.   Uhoads.   lb.   239;  385;    .Sears    v.    Vaughan,    230    III. 

Carmichacl  v.  Reed,  45  111.  108.  572;   Hurd  v.  Reed,  260  111.  154. 

'■"  Oonnan    v.    Donnan,    256    III.  ^'i  Forney  v.    Fcrrell,   4   W.   Va. 

244;    floWnbeck  v.  Cook,  ISO   111.  729,      and      cases      there      cited; 

65;    tichmidt   v.   Schmidt,   201    111.  Rutherford  v.  Morris,  77   111.  397. 
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valid,  must  be  directly  connected  with  the  execution  of 
the  instrument  and  be  operating-  when  it  is  made.®* 

The  fact  that  a  will  or  codicil  is  written  or  procured 
to  be  written  by  a  person  largely  benefited  thereby  is  a 
circumstance  to  excite  strict  scrutiny,  and  which  requires 
strict  proof  of  volition  and  capacity.''^ 

Mere  persuasion  or  advice  concerning  the  execution 
of  a  will,  will  not,  however  importunate,  justify  settinir 
aside  such  will  on  the  ground  of  undue  influence;"'  nor 
is  influence  secured  through  affection  wrongful."* 

The  general  rule  is,  that  proof  of  the  testator's  signa- 
ture to  his  will  is  prima  facie  evidence  of  his  having  uti- 
derstandingly  executed  the  same."® 

Witnesses,  other  than  subscribing  witnesses,  may  l)e 
called  to  prove  fraud,  compulsion  or  improper  conduct.'" 
And  the  declarations  of  a  sole  legatee  are  admissilile  to 
prove  that  the  alleged  will  is  a  forgery.'^  And  evidence 
of  family  history  is  held  to  be  competent  on  question  of 
undue  influence.'^ 

The  undue  influence  which  will  invalidate  a  will  ne(Ml 
not  be  necessarily  exerted  by  the  beneficiaries  but  may 
be  exerted  by  a  third  person,  such  as  the  mother  of  llic 
beneficiaries,  and  proof  of  such  influence  may  be  wholly 
circumstantial  or  inferential.'^ 

Fiduciary  relation. — Whenever  a  person,  under  circum- 
stances which  enable  him  to  exercise  a  strong  influence 
over  the  mind  of  a  testator,  such  as  great  age,  or  a  con- 
fidential relation,  procures  such  testator  to  make  a  will 
in  his  favor,  the  burden  of  proof  is  u])on  such  person  to 
show  that  no  undue  influence  was  exercised,  but  that  llic 

6*  TJiompson  v.  Bennett.  194  Til.  194    III.   .'i";    Burt  v.   Quiscnhcrru. 

57;  Boicles  v.  Bryan.  254  111.  148;  132    111.    SS5;    Waters   v.    M'atcri,. 

Larrabee  v.  Larrabee,  240  111.  57G;  222  111.  26. 

Hurd  \:  Reed,  260  m.  15i.  «o  Voe    v.    McCord,    74    111.    33; 

65  Smitft.  V.  HenZine,  174  111.  1S4.  Waters    v.    Waters.    222    111.    26; 

07  Wilcoxon  V.  WUroxon,  IfiS  111.  Todd  v.   Todd,  221   111.  410. 

454;  Thompson  v.  Bennett,  194  111.  t>  Andreivs  v.  Black,  43  111.  25ii. 

57.  71  Blattner  v.   Weis.   19   III.   24(i. 

IIS  A'icfiraHrfcr     v.     Niccwander,  t^  Reynolds    v.    Adnm.i.    90    111. 

151  III.  15G;  Francis  v.  M'iJkinson,  134. 

147  I!!.  370;  Thompson  v.  Bennett,  ■">  Cheney  v.  Ooldy,  225  111.  394. 
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testator  acted  voluntarily  and  with  a  I'lill  niKlcrstaiidini;' 
of  what  he  was  doing/^ 

In  order  that  a  devisee  standins?  in  a  confidential  rela- 
tion to  the  testator  shall  be  rctiuircd  to  prove  that  the 
devise  was  free  from  undue  influenoe  or  fraud,  it  must 
he  shown  that  the  devisee  was  in  some  way  eoimected 
witli  the  making  of  the  will.'"' 

The  rule  api)lies  to  attorney  and  client,  guardian  and 
ward  and  to  i)areiit  and  eliild  wh(>re  the  parent  receives 
the  benefit;  but  does  not  a])ply  where  the  parent  makes 
a  will  or  other  provision  for  his  child  or  foster  cliild, 
unless  the  evidence  tends  to  show  there  was,  in  fact, 
undue  influence  or  fraud."'" 

The  term  "fiduciary  or  confidential  relation"  is  a  com- 
prehensive one,  and  such  relation  exists  whenever  influ- 
ence is  ac(iuired  and  abused  or  confidence  is  reposed  and 
betrayed.'" 

If  the  evidence  in  a  will  contest  case  clearly  shows 
that  the  instrument  was  the  product  of  the  mind  and  will 
of  the  testatrix  and  not  that  of  the  person  who  drew  the 
will,  the  question  whether  such  person  sustained  a  fiduci- 
ary relation  to  the  testatrix  is  immaterial."'' 

Holographic  will. — A  holograijhic  will  in  the  hand- 
writing of  the  testator  is  presumed,  until  the  contrary  is 
established  by  ]iroof,  to  have  been  executed  by  him  vol- 
untarily and  without  aid.  If  it  is  rational  upon  its  face 
and  disposes  of  tlie  property  in  a  rational  way  and  in 
accordance  witli  the  existing  facts  and  circumstances  sur- 
rounding the  testator  at  the  time  of  its  execution,  it  of 
itself  establishes  testamentary  capacity."" 

When  propriety  of  will  itself  may  be  considered. — 
Where  undue  influence  and  the  want  of  testamentai'v  ca- 
pacity are  charged,  all  of  the  surrounding  facts,  includ- 

'*Boyd  V.  Boyd.  66  Penn.  St.  R.  572;    riuffmati  v.   Graves.   245   111. 

283;   Yan  Horn  v.  Keenan.  28  111.  440. 

445;    Lindsay   v.   Lindsay.    50   111.  t!  Beach  v.  Wilton,  244  III.  413; 

79:   Sands  v.  Sands.   112  111.  225;  Mors  v.  Peterson.  261   111.  532. 

Dorsey  v.  Wolcott,  173   111.  539.  ■!»  Huffman    v.    Graves,    245    111. 

'iBauchcns    v.    Davis,    229    III.  440. 

557.  '^  Hannant  v.  Pcnstone,  255  III. 

'« Sears    v.    Vaughan,    230    111.  274. 
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iiig  the  will  itself,  its  apparent  propriety  or  impropriety, 
its  apparent  reasonableness  or  unreasonableness  and  the 
apparent  inequality  of  distribution  by  it  of  the  estate  of 
the  testator  amongst  his  natural  heirs,  in  view  of  the 
situation,  relations  and  circumstances  of  the  testator, 
may  be  considered  as  bearing  upon  the  issues  so  raised.**" 
If  undue  influence  is  not  proved,  it  makes  no  difference, 
as  to  the  validity  of  the  will,  whether  it  is  fair  and  rea- 
sonable or  not.*^ 

Declarations  of  testator. — Prior  wills.— When  compe- 
tent.— Declarations  of  the  testator,  made  either  before  or 
after  the  execution  of  the  will  in  contest,  which  are  in 
conflict  with  its  provisions,  are  not  admissible  in  a  pro- 
ceeding to  contest  the  will,  even  upon  the  ground  of  undue 
influence,^'  but  declarations  and  prior  wills  substantially 
in  harmony  with  the  will  in  contest,  are  admissible  as 
tending  to  rebut  the  charge  of  undue  influence.*^ 

AVhile  declarations  of  the  testator  are  not  admissible 
to  show  undue  influence,  they  may  be  proved  and  used 
to  show  his  mental  condition  at  the  time  of  the  execution 
of  the  will,  or  so  near  the  time  that  the  same  state  of 
affairs  must  have  existed.*** 

When  a  will  is  attacked  upon  the  ground  of  mental 
incapacity,  proof  of  other  wills  and  declarations  con- 
forming substantially  to  the  disposition  made  by  the  will 
in  contest,  should  be  confined  to  wills  and  declarations 

so  Yorty  v.  Webster,  205  111.  630;  ^^Wilki7ison  v.  Service,  249  III. 

Orahavv    v.    Dcutcrman,    206    III.  146;   Crmnbaugh  v.  Owen,  23S  111. 

378;    Waters    v.    Waters,    222    111.  497;    Compiler    v.    Browninp.    219 

26;    Dillman   v.   McDanel,    222   111.  III.  429;   Freitnd  v.  lievkcr.  235  HI. 

276;    Donnan  v.   Donnan,  230   III.  513;     Wombacher    v.     Barthelme, 

341;  Dowie  v.  Sutton,  227  111.  183;  194   111.   425;    Kaenders  v.   Monta- 

Snell    V.    Weldon,    243    111.    496;  gue,   180   111.   300;   Harp  v.  Parr, 

Abrahams  v.  Wooley,  243  111.  365;  168  111.  4.59. 

Huffman   v.   Graves,    24.'i    111.   440;  "^  Itei/nohls    v.    Aflams.    90    III. 

Larrabee  v.  Larrabce,  240  111.  57R.  134;     Wilbur   v.    WHbur,    138    III, 

ei  Webster  v.  Yortij,  194  111.  40S.  446;  Enijland  v.  Faubiish,  204  HI. 

Hi  Waters    v.     Waters.    222     III.  3S4;   Criimbaiifih  v.  Owen,  23S  111. 

26;    Floto   V.    Floto,   233   111.    605;  497;   M'ilkinson  v.  Serviee,  249  111. 

Peet  V.  Peet,  229  111.  341;   Cheney  140;    Kaenders    v.    Montapue,    180 

V.    Goldy,    225    111.    394;    Compher  111.  300;    Baker  v.  Baker,  202  III. 

V.   Browninp,   219   111.    429;    Doyle  595;    Taylor   v.    Pepra^n,    151    III. 

V.  Dovte,  -ira  III.  229.  106;    Hill  v.   Bahnis,   15.S   III.   314. 
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nijulo  at.  a   time  wlicu  the  testator  was  conceded  to  bo 
sauo.'*'" 

Insane  delusions. — A  will  can  not  l)o  sustained  which  is 
the  (lii-cct  result  of  an  insane  (.lelusion  of  the  testator  in 
regard  to  the  jierson  who  is  the  object  of  his  bounty;  or 
in  rcirard  to  liis  moral  duty  to  make  a  will  in  favor  of  a 
particular  individual,  corporation  or  society. "- 

In  general,  an  insane  delusion  may  be  said  to  exist 
where  a  testator,  without  evidence  of  any  kind,  inia,i;ines 
or  conceives  something  to  exist  which  does  not,  in  fact, 
exist,  and  which  no  rational  person  would,  in  the  absence 
of  evidence,  believe  to  exist.®* 

If  a  testator  has  some  actual  grounds  for  the  belief 
which  he  has,  though  tli(>y  are  regarded  by  others  as 
wholly  insutlicient.  his  mere  misai))irehensioii  of  the  facts 
01'  his  luireasonable  and  extravagant  conclusions  drawn 
therefrom  do  not  establish  such  a  delusion  as  will  invali- 
date the  will."'' 

A  person  may  be  prejudiced  against  some  of  his  chil- 
dren or  against  persons  who  are  the  natural  objects  of 
his  bounty  and  may  make  unjust  remarks  about  them 
without  having  a  proper  foundation  for  his  conduct,  but 
it  does  not  necessarily  follow  that  he  has  an  insane  delu- 
sion or  that  he  is  without  testamentary  caiiacity."" 

A  person  may  have  sufficient  capacity  to  attend  to  the 
ordinaiy  business  affairs  of  life  and  be  without  sufficient 
oajiacity  to  make  a  will  if  he  has  insane  delusions  with 
reference  to  the  subjects  connected  with  the  testamentary 
disposition  of  his  property  and  the  natural  objects  of  his 
bounty.*^ 

That  a  testator  may  have  given  undue  weight  to  sus- 
picions against  his  children  which  may  have  increased 
the  l)itter  feelings  and  caused  him  to  disinherit  them,  is 
not  an  insane  delusion  warranting  the  setting  aside  of  the 
will."" 

liDillman   v.  McDanel,   222   111.  Scott  v.    Scott.   212   III.   597. 

276.  »5  Snell  v.   Weldon,   243  111.  496. 

"- Orchardson  v.  Coficld,  171  111.  oe  Drum  v.   Capps,   240   111.   524. 

14.  07  Doioic  V.  Sutton,  227  III.  1S3. 

'■*  Louby   V.    Key,    258    111.    558;  ^»  Claussenius     v.     Claussenius. 

Bncll    V.    Weldon,    243    111.    496;  179  111.  545. 
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Proof  that  the  testator  believed  certain  things  coneern- 
mg  his  only  snrvivinii'  son;  that  he  liad  no  evidence  on 
which  to  base  this  belief;  that  the  things  he  believed  were 
such  things  as  no  rational  person  would  believe  without 
evidence,  and  that  he  refused  to  give  up  his  belief  in  the 
face  of  such  reasonable  evidence  as  would  convince  any 
person  of  sound  mind  that  it  was  unfounded,  tends  to 
establish  an  insane  delusion.*" 

Proof  of  declarations  of  the  testator  to  the  etfect  that 
he  was  afraid  of  being  poisoned  is  not  evidence  of  an 
insane  delusion,  without  proof  of  such  facts  and  circum- 
stances as  not  only  show  that  he  had  no  grounds  for  his 
fear,  but  also  that  it  would  not,  under  the  cii-cumstances, 
have  arisen  in  a  rational  mind.*"" 

Wliile  injustice,  unfairness,  prejudice  and  anger  with- 
out reasonable  cause  do  not  disqualify  a  person  from 
making  a  valid  will,  still  where  such  manifestations  hab- 
itually appear  in  respect  to  the  same  subject  without  any 
reason  and  are  adhered  to  after  their  falsitj^  is  demon- 
strated they  become  strong  evidence  of  mental  derange- 
ment, and  evidence  of  their  existence,  without  cause,  in 
respect  to  an  only  son  is  of  more  weight  than  if  the  par- 
ties were  not  closely  related.^ 

Proof  that  a  testator  believed  that  his  children  had  not 
treated  him  well,  that  thej'  sided  with  his  wife  in  the 
matter  of  the  estrangement  between  them,  and  that  he 
comi)lained  that  his  son  had  never  repaid  anything  on 
a  ('(Mtain  loan  is  not  evidence  of  an  insane  delusion, 
where  tliere  is  no  evidence  to  show  Ihat  such  beliefs  and 
com|)lai)it  were  not  well  founded. - 

The  fact  that  the  conduct  and  sentiments  of  the  testa- 
tor are  immoral  is  not,  of  itself,  ground  for  setting  aside 
his  will,"  unless  his  conduct  exhibits  such  prejudice,  un- 
reasonable anger,  injustice;  or  unfairness  as  anunuits  to 
an  insane  delusion.'' 

I'A'idence  that  has  no  ))urpose  or  effect  excejit  to  ex- 
hibit the  moral  deliiKiuencies  of  the  testator  and  blacken 


"K  Snell  V.  Weldon.  243  111.  496.  =  l^nrll  v.  Wcldon.  243  111.  4!)S. 

^"^  Bradley  v.  Palmer,  193  111.  15.  s  ^nril  v.  Wcldnn.  239  111.  279. 

1  SncU  V.  Weldon,  243  111.  49G.  '  Snell  v.  Weldon,  239  111.  279. 
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his  roi)ntali(in.  inid  liaving  no  relevancy  to  any  issue  in 
tlio  case,  is  not  ailiiiissihle.'' 

Belief  in  spiritualism. — Belief  in  spiiihialisni  and 
christian  science  is  not,  of  itself,  evidence  of  insanity, 
and  it  is  only  whore  such  belief  leads  a  person  into  insane 
delnsions  and  induces  the  making  of  an  irrational  will 
that  it  may  affect  the  question  of  testamentary  capacity.® 

Before  flie  will  of  a  spiritualist  can  be  set  aside  upon 
the  ground  that  it  was  made  l\v  alleged  spirit  directions, 
it  must  be  shown  not  only  that  the  testator  believed  the 
alleged  directions  wore  given  to  him,  but  also  that  he 
yielded  to  such  directions,  so  that  tlie  will  was  not  the 
result  of  his  deliberate  judgment.' 

The  fact  that  the  testator's  implicit  belief  in  spiritual- 
ism may  bo  considered  by  the  .I'ury  to  be  unr(>asonable  and 
irrational  is  not  ground  for  setting  aside  the  will  against 
evidence  clearly  establishing  that  the  testator  possessed 
the  requisite  testamentary  capacity;  and  if  there  is  no  evi- 
dence to  support  the  issue  of  undue  influence  and  none 
to  suppoi't  the  claim  of  insane  delusion  which  can  not 
be  reasonably  accounted  for  in  the  testator's  religious 
belief,  the  court  should  direct  a  verdict  for  the  propo- 
nents.* 


SECTION  IV. 
WANT  OF  CAPACITY  TO  MAKE  A  WILL. 

Under  the  issue  of  want  of  testamentary  capacity  on 
a  bill  to  contest  a  will,  the  burden  is  on  the  party  assert- 
ing the  validity  of  the  will  to  make  proof  of  testamentary 
capacity ;  but  when  such  proof  is  made,  the  law  adds  the 
I)resumi)tion  of  sound  mind,  which  applies  to  all  men, 
and  the  evidence  of  want  of  testamentary  capacity  must 
l)e  sufficient  to  neutralize  both  the  testimony  in  favor  of 
testamentary  capacity  and  the  presumption  of  law.® 

•  Snell  T.  Weldoyi,  239  111.  279.  « Crumbaugh   v.    Owen,    238    111. 

•  Trubey  v.  Richardson,  224  111.      497. 

136.  3  Todd    V.    Todd,    221    III.    410; 

'  Crumbaugh   v.    Owen,   238    111.      Huggins  v.  Drury,  192  111.  528. 
497 
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The  presumption  of  sanity  must  prevail,  liowever,  if 
the  evidence  is  only  sufficient  to  raise  a  reasonable  doubt 
upon  the  issue." 

What  constitutes  the  want  of  a  sound  and  disposing 
mind  and  memory  is  incajiable  of  a  definition  suited  to 
all  cases.  Each  case,  therefore,  must  be  determined  by 
its  own  circumstances." 

The  question  is  not  the  strength  of  the  single  facnltv 
of  memory,  but  whether  the  general  condition  of  mental 
strength  exists  which  is  denominated  "sound  mind  and 
memory.  "^^ 

The  words  "sound  mind  and  memory"  merely  mean, 
sound  and  disposing  mind.  If  the  testator  was  of  sound 
mind,  but  of  poor  or  impaired  memory,  he  was,  under 
the  statute,  of  sound  mind  and  memory.'^ 

To  sustain  an  allegation  of  want  of  testamentary  ca- 
pacity something  more  must  be  shown  than  mere  physi- 
cal suffering,  disease  and  old  age  on  the  part  of  the  tes- 
tatrix." Nor  does  the  mere  fact  that  the  testator  was 
sick  and  about  to  die  when  he  made  his  will  invalidate 
it.i5 

Nor  is  the  unreasonableness  of  a  will  nor  the  unequal 
distribution  of  the  testator's  property'"  of  itself  proof 
of  the  want  of  a  disposing  mind.''*  If,  however,  facts  are 
proven  tending  to  show  undue  influence  or  unsoundness 
of  mind  such  facts  may  be  considered  with  the  other 
evidence." 

10  Adams  V.  Church,  251  III.  26S.  McCoy    v.    Shechy,    252    III.    509; 

•it  Keithley   v.   Stafford,   12G   111.  Geigcr  v.   BardweU,   255   111.   320: 

507;    Craig   v.    Southard,    148    111.  Graham     v.    Dvuterman,    244    111, 

37.  124:   Drum   v.  Capps,  240  111.  524; 

i^  Daly  V.  Daly,  183  111.  269;  Baker  v.  liakcr.  202  111.  595;  Car- 
King  V.  Lawless,  190  111.  520.  nahan  v.  /lumilton.  2C5  111.  508. 

13  yoe    V.    McCord,    74    111.    33;  '^  McCoy  v.  Sheehy,  252  lU.  n09. 

Craig    v.    Southard,    148    111.    37;  t«  Carnahan    v.    Hamilton,    265 

Keithley  v.  Stafford,  126  111.  507;  111.  508. 
Iting  V.  Laivless,  190  III.  520.  '"  Dunnan    v.    Donnan.    236    111. 

li  Clcarumtcr  v.   Kimlcr,   43   111.  341. 
272;   Burt  v.  Quisenbcrry,  132  111.  ^^  Kutlierford   v.   Morris,  77   111. 

385;    Pooler  v.   Cristman.   145    111.  397;    Carpenter  v.   Calvert.  S3   111. 

405;    Dorsey   v.    Wolcott,    173    111.  62;    Pooler   v.    Cristman,    145    111. 

539;  Waters  v.  Waters.  222  III.  26;  405. 
Beemcr  v.    Bcemer,   252    111.   452; 
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Loii!i--f'Oiitimi('(l  linhils  of  dniiilvciiiipss  do  not  raiso  llio 
jin'simi|ilioii  of  iiicoiiipotciicy  to  make  a  will.''' 

A  test  usually  rocognized  is,  tlit'  porsoii  niusi  !»>  caitalilc 
nf  acting  rationally  in  llic  ordinary  alVairs  ol'  liiV,  so  (hat 
lie  may  coniprclicnd  wlial  disjxisitiou  ho  may  wish  to 
niako  of  his  property,  and  be  able  to  select  the  subject  of 
his  bounty,""  and  understand  the  pni'ticular  business  in 
which  he  was  engaged.''''' 

Inability  to  transact  business  from  iihysieal  weakness 
does  not,  per  se,  inca])acitate  one  from  making  a  will."" 

The  omission  of  the  name  of  a  child  of  tlie  testator  in 
his  last  will,  does  not  of  itself  prove  that  the  testator 
was  incapacitated;  nor  will  such  omission  destroy  its 
validity."'^ 

The  contradictory  testimony  introduced  by  the  con- 
testants must  not  only  be  sufficient  to  overcome  the  effect 
of  the  affirmative  testimony  given  in  favor  of  the  will  by 
the  attesting  witnesses,  but  also  to  neutralize  the  pre- 
sumjition  of  law  that  all  men  are  presumed  sane  until 
the  contrary  is  i^roved."" 

A  mental  condition  of  tlie  testator  once  shown  to  exist 
is  presumed  to  continue  if  it  is  of  a  continuous  nature; 
but  there  is  no  presumption  that  a  mental  condition  con- 
nected with  a  new  and  impaired  physical  state,  arising 
after  the  execution  of  the  will,  existed  previously.^"' 

Where  neither  fraud  nor  undue  influence  is  shown,  the 
courts  will  not  declare  a  will  void  merely  because  the 

19  Oardncr  v.  Gardner,  22  Wend.  England  v.  Fawbush,  204  lU.  384 

526;     Whitenack     v.     Stryker.     1  Johnson   v.    Farrell.   215   lU.   547 

Green  Ch.  8.  Guild  v.   Hull.  127   111.   523;    Tru 

"•Jfeefcer  V.  JIfeefcer,  75  111.  260;  bey   v.   Richardson,    224    111.    136 

Frerman    v.    Eashj.    117    111.    .•il7:  Waters    v.    M'aters.    222    111.    26 

Rutherford  v.  Morris.  77  111.  397;  Aiistin  v.  Austin.  260  III.  299. 
Craig    v.    Southard.    148    111.    37;  t'"^  Broum  v.  Riggin,  94  111.  5G0. 

Harp     V.     Parr,     168     111.     459;  m'l  Snoic  v.  Benton,  28  111.  30(; 

Orchardson  v.  Cofield.  171   111.  14:  nonvan    v.   Donnan.    236   111.   341 

Daly   V.   Daly.    183   111.   269;    Ring  Baker     v.     Baker,     202     111.     595 

V.  Lawless,  190   111.  520;   Johnson  Cunniff   v.    Cunniff,   255    111.   407 

V.  Farrell,  215  III.  542;  Wilkinson  Hutchinson     v.     Hutchinson,     250 

V.    Service.    249    111.    146;    Waters  111.  170. 

V.   Waters.   222   111.   26;    Trubey  v.  io^  Huggins    v.    Drury,    192    111. 

Richardson.    224    111.   136.  528. 

i^^  Ring  v.  Lawless,  190  III.  .520;  '<"  Todd  v.   Todd,  221  111.  410. 
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testator  bestows  his  property  upon  strangers  or  relatives 
by  marriase  in  preference  to  tliose  to  whom  lie  is  bound 
hy  ties  of  blood,  natunil  atTection  or  moral  duty.-" 

Unreasonable  ])rejndi('e  against  relatives  is  not  a 
ground  for  setting  aside  a  will,  unless  tbe  testator's  con- 
duct can  l>e  explained  upon  no  other  ground  than  that  of 
insane  delusion.-^ 

While  it  is  no  doubt  true,  that  a  person  may  be  so  dis- 
eased mentally,  as  not  to  be  of  sound  mind,  yet  he  might 
l^ossess.  what  the  law  terms  a  "disposing  mind,"  that  is, 
the  mental  capacity  to  know  and  understand  what  dispo- 
sition he  may  wish  to  make  of  his  property,  and  upon 
whom  he  will  bestow  his  bounty.  It  is  a  rule  of  law  that 
a  person  who  is  capable  of  transacting  ordinary  business, 
is  also  capable  of  making  a  valid  will ;--  but  the  want  of 
ability  to  transact  ordinaiy  business  does  not  necessarily 
show  incapacity  to  execute  a  valid  will.-^ 

The  fact  that  the  testator  committed  suicide  the  day 
after  he  made  bis  will  can  not  be  regarded  as  proof,  per 
se,  of  insanity,  but  it  is  only  a  fact  to  be  considered  with 
the  other  facts  in  the  case  to  be  considered  in  determin- 
ing that  question.^* 

Lack  of  education  and  culture  on  the  part  of  the  testa- 
trix, who  is  otherwise  a  woman  of  strengtb  of  mind  and 
intellect  and  business  capacity,  even  though  she  is  unable 
to  read,  does  not  justify  setting  aside  her  will,  where  she 
was  able  to  and  did  sign  her  name  to  the  instrument.^' 


^oDlckerhoff   v.    Wood,    267    HI.  lU.   400;    Drum  v.  Capps,  240   111. 

50;    Donnan   v.    Donnan,    236    111.  524;    Camahan   v.    Hamilton,   2(')5 

341;     Wel)ster   v.    Yorty,    194    111.  III.  508. 

408;    McCommon    v.    McCommon,         -^s  Ring  v.  Lawless,  190  111.  520; 

151    111.    428;    Sclnieider   v.    Man-  Johnson   v.   Farrell,   215    111.   642; 

ning.  121   111.  376.  Taylor  v.  Cox,  153  111.  220;   Craio 

ii  Hiiduins    V.    Drury.    192    111.  v.    Soulhard.    148    111.    37;    Sinnct 

528;    Camahan    v.    Hamilton,    265  v.  liowmaii.  151   111.  146;   England 

111.  508.  V   Faicbush.  204  111.  384. 

^■i  Freeman    v.    Kasly,    117     111.  ^-i  Wilkinson  v.  .S'cnJicc,  249  111. 

317;    Bible   Society   v.    Price,    115  14(!;  Ilannant  v.  Pcnstonc,  255  111. 

111.  623;   Entwistle  v.  Meikle,  180  274. 

111.  9;   Kaendcrs  v.  Montague,  ISO  "^  Comphcr  v.  Bruwtiing,  219  111. 

111.  300;   Xteman  v.  Schnitkcr,  181  429. 
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section  v. 

THE    B I  Lb— PARTIES. 

Parties. — "Any  per.sou  interostod,"  which  includes  de- 
visees, Iciiiatecs,  as  well  as  hoirs  at  law,  who  must  be 
parties  on  one  side  or  the  other  of  the  contest,  may  con- 
test the  validity  of  a  will.^^  A  person  not  pecuniarily 
interested  at  the  time  of  the  probate  of  the  will  is  not 
entitled  to  file  a  bill  for  contesting  the  same,  nor  can  a 
liurclinser  after  probate,  maintain  a  bill.-'^ 

All  jiarties  interested  in  the  estate  should  be  .joined  as 
parties,  either  complainant  or  defendant.-" 

A  decree  settinc;  aside  a  will  where  a  legatee  is  not 
made  a  party  is  without  effect  as  to  him,  and  will  be  re- 
versed.'" 

Even  if  it  is  essential  to  make  a  person  having  a  con- 
tingent interest  in  the  bequest  of  a  sum  of  money,  a  party 
to  a  bill  to  contest  a  will,  an  objection  to  the  omission  to 
do  so  can  not  be  raised  for  the  first  time  on  appeal.^^ 

A  will  can  not  be  contested  by  a  non-resident  alien  as 
respects  devises  of  real  estate.'^ 

Contestants  can  not  urge  the  rights  of  devisees  whoso 
lands  are  misdescribed,  where  such  devisees  are  not  com- 
plaining.^'' 

The  executor  is  a  proper  party  to  a  bill  to  contest  a 
will.3« 

If  a  bill  is  filed  within  the  time  limited  and  some  of  the 
necessary  parties  are  made  defendants,  the  failure  to 
bring  in  all  the  necessary  ])arties  until  after  the  time  for 
invoking  the  jurisdiction  has  exiaired  is  not  a  failure  to 
invoke  such  jurisdiction.'^ 

^T  Wolf  V.  Bollinger,  62  III.  368;  so  Moore  v.  Gubbins,  54  111.  App. 

Brown    v.     Riggin.    94     111.     560;  163. 

ifrDonuld  v.   White.   130   111.  493;  st  Bible  Society  v.  Price,  115  111. 

Jele  V.  Lembcrger,  163  111.  338.  623. 

2»  McDonald   v.    M'hitc,    130    111.  ^^  Jele    v.    Lembcrger.    163     111. 

493;    Storrs   v.    Hospital.    180    HI.  338. 

368;  see  Yott  v.  Yott.  265  111.  364.  s*  Campbell  v.  Campbell,  138  111. 

i^  Brown  v.  Riggin,  94  111.  560;  612. 

Frrrman    v.    Easly.    117    111.    317;  s'- Bardrll  v.  Brady,  172  111.  420. 

iloore  V.  Gubbins,  54  111.  App.  163.  =»  Stephens  v.   ColHson,   249   111. 

225. 
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Where  two  wills  of  dif¥ereiit  dates  are  i)resented  for 
probate  and  the  earlier  will  is  denied  probate  because  of 
the  existence  of  the  latter,  which  is  admitted  to  probate, 
the  chief  beneficiary  of  the  earlier  will  has  a  substantial 
interest,  which  enables  him  to  nu;intain  a  bill  in  the  cir- 
cuit court  to  set  aside  the  later  will.^" 

A  "jierson  interested"  who  may,  under  the  statute, 
maintain  a  bill  in  equity  to  contest  a  will  must  be  a  per- 
son having  a  direct  pecuniaiy  interest,  existing  at  the 
time  of  the  admission  of  the  will  to  probate,  which  will 
be  detrimentally  affected  by  the  probate  of  the  will.^*' 

The  statute  permitting  "any  person  interested"  to 
maintain  a  bill  to  contest  a  will  can  not  be  construed  to 
confer  that  right  upon  a  legatee  who  is  deprived  of  noth- 
ing by  the  will,  but  who  receives  benefits  therefrom  he 
would  not  have  had  in  the  absence  of  a  will.^" 

An  action  in  chancery  to  contest  a  will  can  be  brought 
by  no  one  except  a  "person  interested"  at  the  time  the 
will  was  admitted  to  probate,  and  the  right  of  action  is 
not  assignable  or  the  subject  of  conveyance,  nor  does  it 
pass  by  inheritance  or  descent.*^ 

A  right  to  action  to  contest  a  will  by  a  bill  in  equity 
does  not  sui'vive,  and  the  fact  that  the  action  is  begun 
before  the  death  of  the  party  having  the  right  of  action 
confers  no  right  upon  her  personal  rei)resentatives,  heirs 
or  devisees  to  be  substituted  as  complainants.^^ 

An  action  in  equity  by  the  sole  heir  to  contest  the  an- 
cestor's will  abates  upon  the  death  of  the  complainant, 
and  neither  her  executor  nor  her  devisees  can  be  substi- 
tuted as  comiilainants,  nor  can  they  revive  the  proceed- 
ing by  a  bill  of  review.*' 

Children  of  one  of  the  cc.stiiis  que  tn(stent  under  a  will, 
who,  if  living  at  their  mother's  deatli,  will  taUe  under  the 
will  a  portion  of  the  i)roperty  devised  and  whose  inter- 
ests are  not  rejiresented  by  the  heirs  who  are  seeking  to 

■■iT  Adams  v.  Church.  251  III.  2G8.  ''"  Scldcn   v.    Bank.    2:!!>    III.    67; 

3!<  McDonald    v.    White.    130    111.  Wolf  v.  Bollinger,  G2  111.  ;iGS. 
493;    Sclden  v.  Bank,  239   III.  67;  "  Sold  en  v.  Bank,  239  111.  67. 

Casscm    V.    Cassem.    258    III.    11;  *■:  Scldrn  v.  Bank,  239  111.  67. 

Adams  v.  Church,  251  111.  268.  i-^  Scldcn  v.   Bank,  239  111.  07; 
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set  asitlo  tlio  will  lun-  li\-  l!ic  trustee,  should  ]h'  nuide  par- 
ties to  tlio  suit." 

Wlicre  a  bequest  for  the  heiu'lit  of  an  uuiu<'orporateil 
religious  sect,  known  as  the  Christian  Catholic  Qliureli, 
is  nuule  to  a  nauuHl  person  and  liis  sueeessors,  as  over- 
seers of  sueh  chureh,  with  full  power  to  dis])ose  of  the 
estate  in  furtherance  of  the  object  of  tin-  IxMpu'st,  the 
cliuri'h  itself  is  not  a  uecessaiy  party  to  a  liill  to  contest 
the  will. '■'^'' 

Sufficiency  of  bill. — A  ])ill  to  set  aside  a  will,  which 
alleges  that  the  testator  had  become  and  was,  at  the  time 
of  the  making  of  the  will,  of  unsound  mind  and  memory, 
is  sullicient  to  question  the  maker's  testamentary  caj)ac- 
ity.  The  specific  name  applicable  to  describe  the  un- 
soundness of  mind  and  the  means  which  caused  the  same, 
or  how  it  came  about  that  such  unsoimd  mind  and  mem- 
ory caused  the  writing  to  be  so  drawn  and  signed,  are 
matters  of  evidence,  and  need  not  be  alleged,  or  proven, 
if  alleged.^'' 

A  bill  to  contest  a  will  which  alleges  that  the  instru- 
ment was  exliilnted  in  the  probate  court  for  probate 
'"and  an  order  was  therein  entered  granting  probate  of 
the  same,"  sufficiently  alleges  that  the  will  was  probated, 
even  though  the  l)ill  contained  an  allegation  that  the  evi- 
dence was  not  heard  in  ojjon  court  or  by  a  judge  of  the 
court,  as  it  is  the  existence,  only,  of  the  order  which  is 
material  in  a  proceeding  to  contest  the  will.^" 

Where  a  bill  to  contest  a  will  is  predicated  upon  the 
three  distinct  grounds  of  general  want  of  testamentary' 
capacity,  undue  influence  and  the  existence  of  an  insane 
delusion,  it  is  not  necessary  that  the  evidence  shall  .sus- 
tain all  of  the  charges,  and  if  it  is  sufficient  to  su.stain  any 
of  the  grounds  so  alleged  the  will  should  be  set  aside.*' 

Ui>on  a  bill  in  chancery  to  set  aside  the  probate  of  a 
will  the  prima  facie  case  made  in  favor  of  the  will  by  the 
certificate  of  the  oath  of  the  attesting  witnesses  can  b(^ 

**Oeigcr    v.    Bardwcll.    255    IH.  <5'' Dottne  v.  Sit«ore,  227  III.  1S3. 

320.  *n  Uittchinson      v.      Hutchinson, 

"Bible  Society  v.  Price,  115  111.  '250  111.  170. 

fi23.  47  Snch  V.  Weldon.  243  111.  496. 

4.S 
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impeached  only  upon  the  particular  grounds  alleged  in 
the  bill  and  not  upon  grounds  not  alleged,  even  thougli 
they  may  appear  from  the  evidence.*® 

The  question  whether  a  will  was  legally  executed  and 
attested  is  not  involved  in  a  proceeding  to  set  aside  the 
probate  of  the  will,  where  the  only  grounds  alleged  in 
the  bill  are  want  of  testamentary  capacity  and  that  there 
was  undue  influence.*^ 

"When  the  only  relief  that  can  be  granted  in  a  chancery 
proceeding  is  to  set  aside  a  will  and  render  it  null  and 
void,  the  same  as  in  a  contest  under  section  7  of  the  act 
relating  to  wills,  the  proceeding  is,  in  effect,  the  contest 
of  a  will  and  must  l)e  governed  by  the  law  relating  to 
such  contests.^" 

A  bill  to  contest  a  will  invokes  the  statutory  jurisdic- 
tion of  the  court,  and  claims  for  relief  by  way  of  specific 
performance,  accounting  and  partition,  requiring  the  ex- 
ercise of  general  chancery  powers,  are  not  germane  to  the 
bill  and  can  not  bo  included  tlierein.^' 

No.  260.     Bill  by  heirs  at  law  to  set  aside  a  will. 

To  the  Honorable  Judges  of  the  Court  of  the  County  of  ,  In 

the  State  of  , 

In  Chancery  sitting: 

1.  Your  orators,  A.  B.,  and  B.  B.,  the  husband  of  the  said  A.  U., 
of,  etc.,  respectfully  represent  unto  this  honorable  court  that  one  0.  1)., 
the  father  of  your  orator,  A.  B.,  late  of,  etc.,  but  now  deceased,  on,  etc., 
executed  a  certain  instrument  In  writing  purporting  to  be  his  last  will 
and  testament;  and  afterward,  on,  etc.,  departed  this  life,  leaviuR 
the  following  named  persons,  besides  your  orator,  A.  B.,  his  heirs 
at  law  and  legal  representatives,  to  wit:  E.  D.,  his  widow,  F.  D.,  his 
son,  G.  H.,  his  daughter,  late  G.  D..  since  intermarried  with  L.  H.,  of, 
etc..  H.  D.,  and  J.  D.,  infant  children  of  O.  D.,  deceased,  late  son  of  the 
said   C.   D.,  deceased,   the  defendants  hereinafter  named. 

'Z.  And  your  orators  further  represent,  that  the  said  C.  D.,  in  and 
by  the  said  instrument  of  writing,  so  purporting  to  be  his  last  will 
and  testament,  professedly  bequeaths  all  his  estate,  both  real  and 
personal,  as  follows,  that  is  to  say:  To  the  said  E.  D.,  his  widow,  etc., 
etc.;  to  the  said  F.  D.,  his  son,  all,  etc.;  and  to  all  the  other  of  his 
children   and  grandcbildrcii   nothins  wlmtovor,  as  will   more  fully  ^\''- 

IX  Iliiffmnn    v.    Grarrs.    245    111.  :■"  I>ibhle  v.  ^\' inter,  2il  l\\.  2i?i. 

440;   Waters  v.  Waters.  222  111.  26.  ■''  Tagert    v.    Fletcher,    232    III. 

"  Huffman    v.    Graves,    245    111,  107. 
440. 
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pp;ir  from  the  said  instruniont  in  writing,  wlien  produced  in  court, 
and  from  a  copy  of  the  same  wliich  is  hereto  attached,  marked  "lix- 
lilhit  A."  and  made  a  part  of  this  bill. 

3.  Your  orators  further  represent,  that  on,  etc.,  the  said  instru- 
ment   in    writing,    purport  ins   to    be    the    last    will   and    testament    of 

the  said  C.  D..  was  exhiliited  to  the  court  of  the  count.v  of  , 

for  probate,  and  the  same  was  then  and  there  prol)ated,  and  letters 
testamentar.v  thereon  were  granted  to  one  W.  P.,  the  person  named  in 
the  said  instrument  of  writin.s?,  and  one  of  the  defendants  herein- 
after named,  to  act  as  executor  thereof;  and  the  said  W.  P.  then  and 
there  took  upon  himself  the  burden  of  sole  executor  of  the  said  sup- 
posed will  of  the  said   C.   D.,  deceased. 

4.  Your  orators  further  represent,  that  the  said  C.  D.,  at  the 
time  of  executing  the  said  instrument  in  writin.s;.  purporting  to  be 
liis  last  will  and  testament,  was  not  of  so\md  mind  and  memory;  but, 
ou  the  contrary,  was  in  his  dotage,  and  his  mind  and  memory  were  so 
Impaired  as  to  render  him  wholly  Incapable  of  making  any  just  and 
proper  distribution  of  his  estate. 

5.  Your  orators  further  represent,  that  the  defendants  E.  D.  and 
P.  D.,  the  only  legatees  in  the  said  pretended  will,  used  and  exer- 
cised many  undue  arts  and  fraudulent  practices,  and  resorted  to  false- 
hood and  misrepresentation  to  induce  the  said  C.  D.  to  execute  said 
Instrument  of  writing,  and  the  said  C.  D.  in  executing  the  same,  was, 
in  fact,  under  improper  restraint  and  undue  influence  from  the  said 
arts  and  fraudulent  practices  of  the  defendants  E.  D.  and  F.  D.  And 
your  orators  particularly  represent,  that  the  defendants  E.  D.  and 
F.  D.,  in  order  to  induce  the  said  C.  D.  to  execute  the  said  instrument 
In  writing,  did,  etc.  {Here  set  forth  any  particular  acts  resorted  to, 
to  obtain  the  execution  of  the  will.) 

6.  Your  orators  further  represent,  that  the  said  U.  D.  and  J.  D., 
children    of    the    said    O.    D.,    deceased,    are    infants    under    the    age 

of  years,  and  have  no  legal  guardian,  and  therefore  a  guardian 

ad  litem  should  be  appointed  by  the  court,  to  appear  for  and  represent 
the  interests  of  the  said  minor  defendants. 

7.  Forasmuch,  therefore,  as  your  orators  are  without  remedy 
in  the  premises,  except  in  a  court  of  equity,  your  orators  pray 
that  the  said  E.  D.,  F.  D.,  G.  H.,  L.  H.,  H.  D.,  .1  D.,  and  W. 
P.,  executor  of  the  last  will  and  testament  of  C.  D.,  deceased,  who 
are  made  parties  defendant  to  this  bill,  may  be  required  to  make  full 
and  direct  answer  to  the  same,  but  not  under  oath,  the  answer  under 
oath  being  hereby  waived;  that  a  guardian  ad  litem  may  be  appointed 
by  the  court  for  the  defendants  H.  D.  and  .T.  O.,  infants;  that  the 
said  instrument  in  writing  and  the  probate  thereof  may  be  set  aside 
and  declared  null  and  void,  and  not  the  last  will  and  testament  of  the 
•aid  C.  n..  deceased,  and  the  estate  of  the  said  C.  D.  distributed  among 
his  heirs  according  to  law;  and  that  your  orators  may  have  such  other 
and  further  relief  in  the  premises  as  equity  may  require  and  to  the 
court  shall  seem  meet. 

8.  May  it  please  the  court  to  grant  the  writ  of  summons  in  chancery, 
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directed  to  the  slieriff  of  the  said  county  of ,  commanding  him  that 

he  summon  the  defendants  E.  D.,  F.  D.,  G.  H.,  L.  H.,  il.  1),.  J.  D..  and 
W.  P.,  executor  of  the  last  will  and  testament  of  the  said  C.  D.,  de- 
ceased, to  appear  before  the  said  court  on  the  first  day  of  the  next 

term  thereof,  to  be  held  at  the  court  house  in  ,  in  the  county 

of  aforesaid,  then  and  there  to  answer  this  bill,  etc. 

Sol.  for  Complainants. 


SECTION  VI. 
ISSUE  OF  FACTS  FOR  A  JURY. 

The  7tli  section  of  the  Statute  of  Wills,  as  we  have 
seen,  provides  that 

"an  issue  at  law  shall  be  made  up,  whether  the  writing  produced 
be  the  will  of  the  testator  or  testatrix  or  not,  which  shall  be  tried  by 
a  jury  in  the  Circuit  Court  of  the  county  wherein  such  will,  testament 
or  codicil  shall  have  been  proven  and  recorded  as  aforesaid,  according 
to  the  practice  in  courts  of  chancery  in  similar  cases."  52 

Wliere  the  statute  requires  a  question  of  fact  to  he  sub- 
mitted to  a  jury  the  practice  in  an  action  at  law  api)lies, 
and  the  trial  of  an  issue  so  submitted  on  a  contest  of  a 
will  is  governed  by  the  same  rules  as  the  trial  of  any 
issue  at  law  before  a  juiy."'^ 

Where  there  are  two  instruments — the  original  will 
and  a  codicil, — involved  in  a  will  contest  case,  it  is  pre- 
ferable to  submit,  as  the  issue  of  law.  the  question 
whether  the  two  instruments  togetlier  are  the  last  will  of 
the  testatrix,  and  if  not,  whether  the  origiiuil  will  is  such 
last  will  rather  than  the  question  whether  each  instru- 
ment sei)arately  is  the  last  will,  as  tlie  .jury's  findings  in 
tlie  latter  ease  might  be  repugnant  in  law.-'^'' 

Tlie  question  to  be  decided  by  the  jury  in  a  will  con- 
test case,  when  lack  of  mental  capacity  is  charged,  is 
whether  tlie  testatrix  was  mentally  competent  to  make 
the  particular  will.'''' 

Where  the  question  at  issue  is  a  question  of  saniiy  the 
submission  of  the  issue  is  imperatively  required;^'"  but 

n2Rev.   Stat.    (1913)    2489;    6  .1.  434. 

&  A.  An.  Stat.  6419.  ob  Wetzel  v.   Firebautih,  2r,l   111. 

^^Mayvillc   v.    Frrnrh,    24G    111.  100. 

434.  '■«  Brown  v.  Miner,  12S  111.  148. 

04  Mayvilli'    V.    French,    24G    111. 
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wlioro  tliero  is  no  disputed  qufstion  of  fact  and  llio  valid- 
ity of  a  dcviso  only  is  in  question,  the  issno  need  not  he 
sultniittetl.''"  The  right  to  a  jniy  is  waived  .when  tln^ 
parties  proceed  to  a  hearini^-  without  aslvins>'  the  suliniis- 
sion  of  an  issue.^* 

The  parties  to  a  proeeeding  in  e<iuity  to  contest  a  will 
may  waive  a  trial  hy  jury/'" 

Verdict  of  jury — How  far  conclusive. — Tn  contested  will 
cases  in  chant'cry,  where  there  is  a  eontlict  in  the  evi- 
dence, the  finding  of  the  jury  is  conclusive,  unless  clearly 
against  the  weight  of  the  evidence.  Tn  this  resjiect  such 
eases  dill'er  from  ordinary  cases  in  chancery,  and  aj'o 
treated  the  same  as  cases  at  law."" 

But  if  the  verdict  is  against  the  clear  weight  and  pre- 
IHinderance  of  the  evidence,  the  Supreme  Court  will  set 
aside  a  decree  entered  on  the  verdict,  notwithstanding 
tile  evidence  of  the  successful  party  considered  alone, 
would  be  sufficient  to  sustain  the  decree.®* 

If  the  verdict  and  decree  upon  the  issue  of  want  of 
testamentary  capacity  in  a  will  contest  case  are  clearly 
ciuitrary  to  the  weight  of  the  evidence  it  is  the  duty  of 
the  Supreme  Court  to  set  them  aside."^ 

If  the  court  directs  a  verdict,  the  same  rule  as  to  the 
sufficiency  of  the  evidence  must  be  applied  by  a  court  of 
review  as  is  applied  to  verdicts  in  suits  at  law.''^ 

5' Wo//  V.  BoUinger.  62  lU.  368.  v.  Shtilts,  229  111.  420;  Johnson  v. 

58  Wo//  V.  Bnllinaer,  62  111.  368.  Farrell,    215    111.    542;     Kellar  v. 

59  W/iipp/e  V.  Eddy,  161  111.  114;  Kellar,  258  111.  256;  Buchanan  v. 
Claussenu^s  v.  Claussenius.  1Y9  McLennan,  105  111.  56;  Keyes  v. 
111.  545.  Kimmcll  186  III.  109. 

w  Broicnfield   v.    Broumfteld,    43  si  Brad?f?i/ v.  Po/?>!er,  193  III.  15, 

III.  147;    Calvert  v.  Carpenter,  90  and   cases   cited;    Austin   v.    Aus- 

111.  63;  Long  v.  Long,  107  111.  210;  tin.  260  111.  299;   Miller  v.  Miller, 

Bib/e  Soetefj/ V.  Price.  115  111.  623;  255    111.    360;    Beemer  v.   Beemer, 

Moyer    v.    Sicygart,    125    111.    262;  252  111.  452. 

ftlingloff  V.  Bruner,   174   III.   561;  a^Yess    v.    Yess,    255    III.    414; 

Tucker  v.   Cole,  169  111.  150;    Eg-  Geiger   v.   Bardiocll,    255    III.    320. 

bers  V.  Eghers,  177  111.  82;  Hollen-  Stephens  v.  ColUson,  249  111.  225; 

beck   V.    Cook,    180    111.    65;    Ent-  See    Calkins    v.    Calkins.    229    III. 

uistle  V.  Meikle,  180  111.  9;  John-  68,    and    Tagert    v.    Fletcher,    232 

ton  V.  Johnson.  187  III.  86;    Ring  III.    197. 

V.  Lawless.  190  111.  520;    Voodrey  <^^  Purdy   v.    Hall.   134    111.    298; 

V.   University,  251   III.  48;    Shults  Thompson     v.     Bennett,     194     111. 
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In  a  proceeding  to  contest  a  will  the  statute  directs 
an  issue  to  ])e  made  u]i  to  bo  tried  by  a  jury,  and  tlie  ver- 
dict of  the  jury  has  the  same  effect  as  in  a  suit  at  law; 
and  wliile  tlie  chancellor  may,  as  in  a  suit  at  law,  direct 
a  verdict  for  the  defendants  and  ui)on  the  return  of  sucli 
verdict  enter  a  decree  dismissing  the  liill  for  want  of 
equity,  yet  if  no  verdict  is  directed  and  the  one  returned 
is  in  favor  of  the  contestants,  the  fact  that  the  chancellor 
may  have  erred  in  not  directing  the  verdict  does  not 
empower  him  to  dismiss  the  bill  for  want  of  equity,  nor 
can  the  Supreme  Court,  in  such  case,  confer  that  power 
upon  him."* 

An  issue  of  undue  influence  in  a  will  contest  case  is 
properly  withdrawn  from  the  jury  by  tlie  court  where 
there  is  no  evidence  having  any  tendency  to  show  that 
the  will  was  procured  by  the  influence  of  the  defendants, 
or  either  of  them,  or  that  they  had  anything  to  do  with  its 
execution  or  any  knowledge  thereof."^ 

Where  the  Supreme  Court  reverses  a  decree  in  a  con- 
tested will  case  upon  the  ground  the  evidence  does  not 
show  that  the  testator  was  of  unsound  mind,  as  found  by 
the  verdict,  a  decree  entered  upon  the  second  trial  finding 
that  the  testator  was  of  sound  mind  will  be  sustained, 
where  the  only  additional  evidence  offered  on  the  p;irt  of 
the  contestant  is  of  the  same  character  and  is  no  more 
conclusive  than  the  testimony  at  the  first  trial."* 

No.  270.     Order  directing  an  is.iiie  of  fact,  as  to  the  vaUdifi/  of  a  wW. 

to  Be  tried  by  a  jury. 
(Caption  and  title  of  cause  as  in  No.  20,1.  ante.) 

This  cause  having  come  on  to  be  heard  upon  the  pleadings  filed,  and 
the  issues  made  up  by  the  pleadings,  it  is  ordered  that  the  following 
issues  of  fact  be  made  and  tried  by  a  jury,  to  wit: 

1.  Was  the  writing  read  in  evidence,  purporting  to  be  the  last  will 
and  testament  of  E.  V.,  deceased,  the  last  will  and  testament  of  tlio 
said  K.  F.  or  not? 

2.  Was  the  said  E.  F.,  at  the  time  of  the  execution  and  attestation 

57;    Woodman    v.    Bank,    211    111.  '"^  Hutchinson     v.      Hutchinson, 

r>18;    IJonnan  v.   Donnan,   25(5    111.  250  111.  170;  Bowles  v.  Bryan.  irA 

244;    Yess   v.    Yess,    255    111.    414;  111.  14S. 

Cheney  v.  Goldy,  225  111.  394.  <i«  Bee7ner    v.    Beemer,    2^,6    111. 

'^iCrumbauyh  v.   Owen,  232   111.  312. 
l!il. 
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of  the  said  writing  read  in  evidence,  imrportins  u  Dc  tlie  last  will  and 
testament  of  the  said  E.  F..  of  sound   mind   and   memory? 

3.  Was,  etc.  {Here  insert  any  otlwr  issue  of  fact  raised  by  the 
pleadings.) 

The  fact  that  tho  issue  at  h»w  in  a  will  coiitost  not  only 
submits  to  the  jury  the  question  wliether  or  not  the  iu- 
strunuMit  was  the  last  will  and  tcstaniont  of  the  testatrix, 
but  also  submits  the  questions  whc^ther  the  testatrix  pos- 
sessed testamentary  capacity  and  whether  undue  influ- 
ence was  exercised,  does  not  constitute  error  in  the  man- 
ner of  submitting  the  issue  at  law  to  the  jury.*^' 


SECTION  VII. 

DECREE— COSTS. 

Vo.  271.     Decree  setting  aside  a  will,  etc. 
{Caption  and  title  of  cause  as  in  No.  20.?,  ante.) 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint 
herein,  the  answer  of  the  defendants  thereto  and  the  replication  of  the 
complainant  to  such  answer;  and  the  court  having  heretofore  directed 
an  issue  at  law  to  be  made  up,  whether  the  writing  referred  to  in  the 
pleadings,  and  purporting  to  be  the  last  will  and  testament  of  the 
said  E.  F.,  was  the  last  will  and  testament  of  the  said  E.  F.  or  not; 
and  a  jury,  to  wit:  {Here  set  forth  the  names  of  the  jurors),  having 
been  duly  called,  selected  and  sworn  to  try  the  said  issue,  and  the  said 
jury  having  heard  the  evidence  of  the  respective  parties,  and  the  argu- 
ments of  counsel,  in  open  court,  and  under  the  diretcion  of  the  court; 
and  having  found  by  their  verdict  that  the  said  writing  was  not  the 
last  "will  and  testament  of  the  said  E.  F. ;  and  that  the  said  E.  F.,  at 
the  time  af  the  execution  and  attestation  of  the  said  writing,  was  not 
of  sound  mind  and  memory;  and  the  defendants  having  interposed  a 
motion  In  this  cause  to  set  aside  said  verdict  and  for  a  new  trial;  and 
the  court  having  heard  the  grounds  and  arguments  in  support  thereof, 
and  being  fully  advised  in  the  premises,  having  overruled  the  said 
motion: 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court,  that  the 
said  instrument,  in  writing,  purporting  to  be  the  last  will  and  testa- 
ment of  the  said  E.  F.,  deceased,  and  the  probate  of  the  said  will  in 
the  county  court  of  said  county,  and  the  proceedings  thereunder,  1)9 
and  the  same  are  hereby  set  aside,  and  the  same  are  hereby  declared 
null  and  void. 

It  is  further  ordered,  that  the  defendants  {naming  them)  pay  the 
costs  of  this  suit,  to  be  taxed  by  the  clerk  of  this  court,  and  that 
execution  issue  therefor. 

«'  Leonard    v.    Burtle,    226    111.  422. 
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A  decree  setting  aside  an  alleged  will,  whieli  dei/laros 
that  the  probate  of  the  will  and  the  ]n-oce(Hiings  there 
under  he  set  aside  and  declared  void,  is  not  too  broad."^ 

Costs — Solicitor's  fees. — Costs  in  chancery  cases  are  in 
the  discretion  of  the  court,  and  this  discretion,  unless 
abused,  will  not  be  interfered  with  by  the  Supreme 
Court.*'^  As  a  general  rule,  executors  are  not  personal]}- 
liable  for  costs  on  contests  of  wills,'''  when  the  contest 
is  made  in  good  faith  and  from  proper  motives;  but  if 
the  executor  acts  in  bad  faith  or  is  personally  interested 
in  the  result  of  the  contest,  and  makes  the  defense  for 
his  own  protection  or  advantage,  the  rule  is  otherwise."' 

In  a  case  contesting  a  will,  the  court  may,  in  the  exer 
cise  of  a  sound  discretion,  distribute  the  costs  of  the  de- 
feated parties  among  them  pro  rata,  according  to  their 
interests  in  the  matter  in  controversy,  or  as  to  the  court 
seems  just  and  equitable. 

The  charges  of  a  guardian  ad  litem  may  be  taxed 
against  the  estate,  though  the  will  is  not  set  aside,  it  not 
appearing  that  the  proponent  was  guilty  of  fraud  in 
pi-ocuring  the  will."- 

The  matter  of  allowing  a  reasonable  solicitor's  fee 
jiaid  by  the  executor  for  defending  the  will  rests  in  the 
sound  discretion  of  the  trial  court,  and  the  refusal  tt) 
make  such  allowance  is  not  reversible  error.'^^ 

Where  a  will  is  set  aside  by  a  court  of  cliancery  it  is 
proper  to  award  the  costs  against  the  executor,  who  must 
look  for  reimbursement  to  the  beneficiaries  in  whose  be- 
half the  litigation  was  carried  on. ''•''' 

Where  a  will  is  contested  u])on  the  ground  of  want  of 
testamentary  capacity  and  also  for  alleged  undue  influ- 
ence by  the  executor,  who  was  the  chief  beneficiary  of  the 
will,  and  both  issues  are  found  in  favor  of  the  contest- 


68  Jl/oi/er  V.  Su'j/ffort,  125  111.  262.  474;    Sliaw  v.   Modcrwell,   104   III. 

ea  Co7HSlock  V.  Redmond,  252  111.  64;  Moyrr  v.  Siryoart,  125  111.  262. 

422.  "  Wilhiir  v.  Wiltiiir.  138  11!.  416. 

■!"  Ptngrce  v.  Jones.  80  111.  177;  Ti  Graham    v.     Dcutcrman,    206 

Hhaw    V.    Camp.    56    111.    App.    23;  III.  378. 

Bardt-n  v.  lirady.  172  111.  420.  ■H' Dowie  v.  Sutton,  227  III.  183. 

71  Hocicty  V.  Gohccn,  84  III.  App. 
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ants,  tlio  court  may,  in  its  discrotion,  award  costs  a,ii:aiiist 
the  (letViidaiit  iiKlividiially.  and  not  in  liis  capacity  as 
I'xccutor.'" 

SECTION  VIII. 
TRIAL— EVIDENCE. 

Burden  of  proof. — On  the  contest  ol'  a  will  on  account 
.if  the  alleged  incai)acity  of  the  testator  it  is  incumbent 
;i|)on  the  proponent  of  the  will  to  make  out  a  prima  facie 
(  ase  in  the  first  instance,  by  proper  proof  of  the  due  exe- 
cution of  the  will  by  the  testator,  and  of  his  mental  ca- 
]iacity  as  required  by  statute.'^ 

Tlie  burden  of  proof  is  then  upon  the  contestant  to 
l>rove  the  allegations  of  his  bill  by  a  preponderance  of 
the  evidence.  The  law  throws  the  weight  of  the  legal  pre- 
smnption  in  favor  of  sanity  into  the  scale  in  favor  of  the 
l)roponents,  from  which  it  necessarily  results  that  upon 
the  whole  case  the  burden  of  proof  rests  upon  the  contest- 
ant to  prove  the  insanity  of  the  testator;"^  and  it  is  not 
sufficient  that  the  evidence  raises  a  doubt  upon  that 
(piestion.''* 

The  burden  of  proof  is  also  upon  the  complainant  to 
show  undue  influence,®"  and  it  remains  to  the  end  of  the 
trial.^i 

An  instruction  directing  the  jury  to  find  the  instru- 
ment in  contest  is  not  the  will  of  the  testator  if  they  be- 
lieve, from  the  evidence,  that  the  evidence  is  evenly  bal- 
anced upon  the  question  whether  he  understood  the  nature 
and  effect  of  the  said  supposed  will  at  the  time  the  same 
was  executed,  is  erroneous,  in  failing  to  give  the  propo- 
ments  the  benefit  of  the  presumption  of  law.®- 

^*  Leonard    v.    Burtle,    22G    111.  i^  Entwistle   v.   Meikle.    180    III. 

422.  9;    Waters  v.  Waters.   222   111.  26; 

17  Voodrey    v.     University,     251  Wilkinson  v.  Service,  249  111.  146. 

III.  48.  80  Roe    V.    Taylor,    4.5    111.    485; 

r»  Egbers  V.  Egbcrs,  in  m.  S2;  Webster    v.    Yorty,    1,94     111.    408. 

Enlwistle  v.  Meikle,  180  111.  9,  and  •*!  Compher     v.     Browning,     219 

lasps  cited;    Hollenbeck   v.   Cook,  III.  448;   Michael  v.  Marshall,  201 

186  111.  65;  Webster  v.  Yorty,  194  111.  70. 

III.    408;    Graham    v.    Deuterman',  «=  Todd  v.  Todd.  221   lU.  410. 
244   in.   124. 
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Tlie  itropoueut  of  the  will  should  offer  all  his  testimony 
in  snpi)ort  of  his  contention,  that  is,  matter  in  chief,  in 
the  first  instance ;  and  after  the  contestant  has  closed  liis 
]3roof,  the  proponent  may  offer  testimony  only  to  the  ex- 
tent that  it  rebuts  the  testimony  of  his  adversary.*^ 

The  burden  of  proof  being  upon  the  proponent  in  the 
first  instance,  he  is  entitled  to  open  and  close  the  case.*** 

AVhere  the  complainant  seeks  to  sustain  the  validity  of 
a  will  and  to  set  aside  the  probate  of  a  revocation 
thereof,  and  the  defendant,  by  cross-bill,  seeks  to  estab- 
lish the  revocation  and  set  aside  the  probate  of  the  origi- 
nal will,  each  side  is  affirming  the  validity  of  the  will, 
and  the  trial  court  may,  in  its  discretion,  allow  either  to 
open  and  close. *^ 

The  certificate  of  the  oaths  of  the  witnesses  at  the  time 
of  the  first  probate  of  the  will,  is  priina  facie  evidence  of 
its  validity.  It  raises  a  presumption  of  the  comjietency 
of  the  testator,  and  places  upon  the  contestant  the  bur- 
den of  showing  the  incompetency  of  the  testator,  by  proof 
sufficient  to  overcome  the  prima  facie  case.^^ 

^Such  certificate  is  admissible  in  a  proceeding  to  con- 
test the  will,  notwithstanding  the  witnesses  themselves 
have  already  testified  to  the  same  facts, ^'^  and  is  entitled 
to  such  weight  as  the  jury  may  give  it  ;**'■'  but  the  order  of 
the  Probate  Court  admitting  the  will  is  not  admissible.*" 

While  tlie  pro])onents  in  a  will  contest  case  may  make 
a  prima  facie  case  bj'  the  testimony  of  the  subscril)ing 

S3  sUngloff   V.    Bruner,    174    lU.  Johnson.    187    III.    86;    Thompson 

561;    Craig   v.    Southard.    148    111.  v.   Bennett.   194   111.   57;    Grace  v. 

37.  Grace.  270   HI.   5.58. 

s-t /«(7!7    V.    Wilton.    13    lU.    15;  kt  Haicer  v.   liaker.   202  111.  595; 

Bardell    v.     Urady.    172    111.    420;  Killan   v.   Killan.  258   111.  256. 

Bevelot   v.   Lestrade.   153   111.   625;  ><■■' Hlmgloff    v.    Bruner.    174    III. 

Taylor  V.  Cox,  153  111.  220;  Moycr  561;    Thompson  v.   Owen.   174   III. 

V.   Swygart,  125   111.   262;    Tate  v.  229;   Johnson  v.  Johnson,  187  111. 

Tate.  89   111.  42.  86;    Entwistle  v.   Meikle,   180   111. 

8ti  Bardell  v.  Brady,  172  111.  420.  9. 

80/eif/3_v.     Wilton,    13    III.    15;  »"  Onifir  v.  S<)i(/?i(j)rf,  14S  111.  37; 

Potter  V.  Potter,  41  111.  80;   Hollo-  Baker     v.     Baker,     202     111.     695; 

v<ay  V.  Oalloway,  h^  \n.^h9■,  dray-  Weston    v.    Teiifel.    213    111.    291; 

beat  V.  Gardner,  146  111.  337;  Harp  Larrahee  v.  Larrabee.  240  111.  576. 
V.   Parr,   168   111.   459;    Johnson  v. 
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witnesses  or  the  t'oililicatc  of  tlic  oath  oT  tlio  attcstinii- 
witiiessos  at  the  time  of  th<>  proliate,  yet  they  arc  not  lini 
itod  to  eitlier  of  sneh  inctliods,  liut  may  prove  the  mental 
eapaeity  of  tlie  testator  aiul  the  execution  of  the  will  by 
any  lejiitimate  evidence."' 

i^roponents  of  a  will  are  required  by  law  to  produce 
the  sul)scrihing  witnesses  in  the  circuit  court,  if  alive 
and  sane  and  within  the  jurisdiction  of  the  court,  and 
lience  may  prove  the  ailidavits  of  such  witnesses  made  in 
the  county  court,  for  the  i)ur]iose  of  contradictins'  their 
testimony  as  given  in  the  circuit  court,  where  there  is 
conHict/'^ 

Tile  evidence  introduced  by  the  contestants  after  the 
proponents  have  made  a  prima  fa^cie  case  must  be  suffi- 
cient to  overcome  or  neutralize  the  effect  of  the  affirm- 
ative testimony  given  in  favor  of  the  will.®' 

In  a  proceeding  to  contest  a  will  the  certified  transcript 
of  the  evidence  of  the  snbscril)ing  witnesses  in  the  pro- 
hate  court  can  not  be  contradicted  by  testimony  to  the 
effect  that  the  statement  in  the  record  that  the  evidence 
of  the  subscribing  witnesses  was  heard  in  open  court  was 
untrue."^ 

If  tlie  ])roponent  desires  to  present  to  the  jury  the 
opinions  of  experts  based  upon  hypotheses  of  facts  testi- 
fied to  l)y  his  witnesses  he  should  do  so  before  closing  his 
evideni'c  in  chief,  but  he  has  also  the  right,  after  the  con- 
testants have  offered  their  proof  on  the  subject  of  testa- 
mentary cajiacity,  to  examine  expert  witnesses  as  to 
what  conclusion,  in  their  opinion,  should  be  drawn  from 
such  proof."' 

AVhen  ])i-oof  of  a  fiduciary  relation  between  the  tes- 
tator and  the  beneficiaiy  in  a  will  is  made,  the  presump- 
tion arises  that  undue  influence  induced  the  execution  of 
the  document,  and  there  is,  therefore,  imposed  upon 
the  projionent  the  necessity  of  showing  that  the  execu- 
tion of  the  will  was  the  result  of  free  deliberation  on  the 

01  Voodrey  v.  University,  251  III.  »3  Thompson  v.  Bennett,  194  III. 

4S.  57. 

»=  In  re  Will  o£  Barry,  219   111.  »'  Wilkinson  v.  Service,  249  111. 

391.  ue. 

»5  Albrccht  V.  Hittle,  248  111.  72. 
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]iart  of  the  testator,  and  of  the  deliberate  exercise  of 
his  judgment,  and  not  of  imposition  or  wrong  practiced 
by  the  trusted  beneficiary.  This,  however,  does  not 
change  tlie  general  rule  which  is,  that,  upon  the  whole 
case,  the  burden  of  proof  is  upon  the  contestants  to  es- 
tablish the  undue  influence."^* 

An  instruction  in  a  will  contest  stating  that  where  it 
appears  the  chief  beneficiary  of  the  will  enjoyed  the  trust 
and  confidence  of  the  testatrix  and  caused  the  will  to  be 
pre])ared,  a  presumption  of  undue  influence  arises,  whicli 
must  be  overcome  by  other  evidence  in  the  case  that  the 
execution  of  the  will  was  the  free  deliberation  of  the 
testatrix,  is  not  in  conflict  with  the  rule  that  the  burden 
of- proof,  upon  the  whole  case,  is  on  the  contestant,  since 
the  presumption  fails  if  there  is  evidence  of  free  agency."* 

Competency  of  witnesses  on  contest  of  will  generally. — 

The  test  of  interest  which  determines  the  com]K'tency  of 
a  witness  in  a  will  contest  case  is  whether  he  will  gain 
or  lose  as  the  direct  result  of  the  suit ;  and  the  interest 
must  be  certain,  direct  and  immediate,  as  otherwise  it 
goes  merely  to  the  credibility  of  tlie  witness  and  not  to 
his  competency."'' 

Th(^  fact  that  a  legatee  under  the  will  has  been  prom- 
ised by  the  contestants  the  amount  of  his  h'gacy,  or  more, 
if  they  are  successful,  does  not  disqualify  him  as  a  wit- 
ness for  the  contestants."^ 

Tlie  incompetency  of  liusbands  and  wives  to  testify  for 
or  against  each  other  api)lies  to  the  attestation  of  wills, 
and  llie  disqualification  as  respects  wills  is  not  removed 
In^  the  ])rovisions  of  the  act  relating  to  evidence."*' 

Tlie  wife  of  a  legatee  is  not  a  com]i(»tent  witness  in  a 
suit  to  contest  the  will,  as  she  is  not  competent  to  testify 
cither  for  or  against  her  husband."" 

9r,nWcston    V.     Triifrl,    213  HI.  428;    Boyd  v.   McConiyrll   20fl   111. 

291;    Compher    v.    Broirning,  219  .396. 

III.  448.  "t  Wetzel  v.   Firchaugh,   ihl   III. 

i">  Leonard    v.    Hurtle,    226  III.  190. 

422.  "«»  Oiimp  V.  anwnn.1.  226  111.  6Sr>. 

07  Wetzel  V.    Firebauoh,  2rA  III.  ""  Wetzel  v.  Firebaugh,  251   III. 

190;    O'Brien   v.   Bonficld,  2J:!  111.  190. 
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The  husband  of  tlie  testatrix  is  not  (>oin[»ctci)t,  in  a  suit 
to  contest  the  will,  to  testify  to  any  fact  or  transaction 
the  kii()\vled<i;e  of  which  was  obtained  by  means  of  the 
marriage  relation,  including-  conversations  with  the  tes- 
tatrix in  his  presence,  during  the  marriage,  testified  to 
liv  other  witnesses.' 

The  fact  that  the  widow  is  called  by  the  contestants 
to  testify  against  her  own  interests,  which  lies  with  the 
sustaining  of  the  will,  does  not  remove  the  disqualifica- 
tion existing  at  conunou  law,  and  recognized  by  section  5 
of  the  Evidence  act,  against  a  wife  testifying  to  matters 
which  she  learned  from  admissions  or  conversations  of 
licr  husband,  made  to  her  or  to  third  persons  in  her 
liearing.- 

In  a  will  contest  case,  where  it  is  claimed  the  testatrix 
was  of  nnsound  mind,  the  divorced  husband  of  the  testa- 
trix is  not  a  competent  witness  to  testify  to  acts  of  the  tes- 
tatrix, during  the  marriage  I'elation,  calculated  to  estab- 
lish the  fact  that  she  was  of  unsound  mind.^ 

Where  the  interest  of  a  pei-son  as  an  heir,  in  the  event  a 
will  is  set  aside,  is  greater  than  her  interest  as  legatee, 
the  fact  that  she  signs  an  agreement  acknowledging  the 
receipt  of  her  legacy  from  the  chief  beneficiary  under  the 
will  and  of  a  further  sum,  in  consideration  of  which  she 
declares  her  "acceptance"  of  the  will  and  agrees  not  to 
contest  it,  does  not  render  her  competent  to  testify  against 
the  will  upon  the  alleged  ground  that  the  agreement 
barred  her  right  to  claim  an  interest  in  the  estate  in  the 
event  the  will  was  s(>t  aside.-'' " 

The  complainant  in  a  bill  to  whieli  the  executor  in  his 
representative  capacity  and  the  legatee  under  the  will  are 
parties  defendant  is  not  competent  to  testify  in  her  own 
behalf  as  to  transactions  occurring  prior  to  and  at  the 
time  of  the  execution  of  the  will.'' 

In   a   suit   by    heirs    to   set   aside   a   will,    a   witness 

t  Wetzel   V.    Fircbaugh    251    111.  »  ^  Daugfterty  \'.  Gafyiey,  23S  U\. 

190;    nonnan   v.   Donnan.   230    111.  640. 

241.  *  Waugh  v.  Moan,  200   111.  298; 

i  Abrahams   v.   Woolcy,   213   111.  Taylor    v.    Pcgram.    l.-,l    III.    10(!; 

3C5.  Dcvclot  V.  Lcstrade,  153  III.   625. 

=  Shrelllcr  v.  Chase,  24.5  III.  305. 
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who  is  a  partner  in  business  with  one  of  the  execu- 
tors, and  who  testifies  that  he  supposes  the  partnership 
agreement  ajjplies  to  fees  received  by  his  partner  in  tin- 
administration  of  the  estate  and  that  he  has  a  financial 
interest  in  the  result  of  the  suit,  is  disqualified,  under 
section  2  of  the  Evidence  act,  from  testifying  in  his  own 
behalf  against  the  contestants.^ 

The  trustees,  pastor  and  members  of  a  church  which  is 
a  beneficiary  under  a  will  stand  on  a  different  footing' 
from  the  stockholders  of  a  corporation  or  members  of  a 
beneficiaiy  society,  as  they  acquire  no  personal  or  private 
interest  in  property  bequeathed  to  the  church,  and 
hence  they  have  no  such  interest  in  the  result  of  the  suit 
as  precludes  their  testifying  in  favor  of  the  will.'' 

The  fact  that  an  executor  is  joined  with  the  heirs  of 
the  testator  as  a  party  defendant  to  a  bill  to  sustain  the 
validity  of  the  will  by  setting  aside  the  probate  of  a  sub- 
sequent revocation,  does  not  render  him  competent  to 
testify  in  favor  of  the  will  though  called  by  the  com- 
plainants, as  his  interest  is  with  the  complainants  and 
hostile  to  his  co-defendants.* 

An  executor  who  is  made  a  party  defendant  to  a  cross- 
l)ill  filed  by  heirs  of  the  testator  to  sustain  the  validity 
of  a  revocation  and  probate  thereof,  and  to  set  aside  tlie 
probate  of  tlie  original  will  and  declare  the  will  null  and 
void,  cannot  testify  for  his  co-defendants,  in  favor  of  the 
validity  of  the  will.^ 

The  fact  that  the  conijilainant  in  a  l)ill  to  contest  a  will 
calls  a  defendant  beneficiary  as  a  witness  for  the  sole 
purpose  of  proving  the  genuineness  of  certain  letters  to 
the  testatrix  supposed  to  have  ))(>en  written  by  the  wit 
ncss  and  relied  upon  by  complainant  as  evidence  tending 
to  show  undue  influence,  does  not  remove  the  disquali- 
fication of  the  witness,  under  section  2  of  the  l<]videnco 
act,  to  testify  in  her  own  behalf  upon  the  issues  in  the 
case." 

Upon  a  bill  by  the  heirs-at-law  to  contest  a  will  and 
divest  the  legatees  of  all  right  in  the  estate,  tlie  disniis- 

.-.  Ilcvaiis  V.  Murray,  251  HI.  GO;!.  "  ISiirtlcll  v.  liiady.  172  111.  420. 

■!  Adams  v.  Church,  251  HI.  26S.  m  O'anus  v.  Davis,  234  III.  32G. 

"  lUirdrll  V.   Urady,  172  111.  420. 
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s;il  of  o]\r  of  tlic  lioirs-at-law  as  a  oomplainatit  and  tli(» 
iiaiiiiii.n'  liiiii  as  a  (Id'ciulaiit  does  not  make  liiiii  an  adverse 
parly." 

Vpou  a  bill  liy  the  lieirs-at-law  to  contost  a  will,  an 
heir-at-law  who  lias  l)(>on  named  as  a  party  defendant  is 
incoinpc^tont  to  testify,  on  behalf  of  the  eontestants,  as 
to  the  testamentary  eapaeity  of  the  deeeased,  or  to  detail 
eonversations  or  give  testimony  as  to  facts  alleged  to 
have  ooeiirred  before  tlie  death  of  the  testator  and  tend- 
iii.u;  to  support  the  contestants'  claim  of  fraud  and  undue 
influence.^* 

Courts  of  equity  will  look  to  the  substance  to  ascertain 
on  which  side  of  the  controversy  the  real  interest  of  a 
party  to  the  suit  lies  and  will  determine  his  competency 
as  a  witness  from  his  interest  in  the  case,  regardless  of 
tlie  pleadings. '■■ 

In  a  suit  to  contest  a  will  the  testator's  widow  is  not  a 
competent  witness  to  testify  as  to  the  testator's  condi- 
tion of  health  in  the  latter  part  of  liis  life  and  to  certain 
of  his  habits  during  that  time,  as  she  is  not  competent  to 
testify  to  any  fact  or  transaction  the  knowledge  of  which 
was  obtained  by  reason  of  the  marriage  relation.^* 

How  issues  may  be  proved. — What  evidence  competent. 
— Witnesses  without  special  skill  or  training,  who  have 
known  the  testator  for  some  time  and  have  stated  their 
opjiortunities  for  observation  and  the  facts  upon  which 
their  opinions  are  founded,  may  give  their  opinions  as  to 
the  mental  capacity  or  sanity  of  the  testator.""' 

Such  opinions  are,  however,  to  be  taken  by  the  jury 
for  what  they  are  worth  according  to  the  intelligence  of 
the  witnesses  and  their  capacity'  to  form  the  oiiinions."" 

'Wliether  a  non-expert  witness  has  a  sufticieiit  l<nowl- 
edge  of  the  testator  to  fonn  an  opinion  as  to  his  mental 
condition  is  a  question  to  be  determined  by  the  coui-t."' 

11  To!6rac/i(  v.    White,    197    111.          ^s  Mayville    v.    Frrnrh.    246    111. 

298.  434;  Trubey  v.  Ricliardson.  224  111. 

^■^Volbracht  v.    White    197    111.      136;  Ring  v.  Laivless.  190  111.  .520. 

298.  1"  Graham    v.     Deuterman.    244 

"Bardcil  V.  Brady,  172  111.  420.       111.  124;    Sncll  v.  M'eldoti.  239   III. 

^*  Donnan    v.    Donnan,    256    111.       279. 

244;    HhrefHer  v.    Chase,    245    111.          ^"Graham    v.     Deuterman,    244 

395.  111.  124. 
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It  is  error  to  permit  witnesses  to  give  tlieir  conclusions 
as  to  whether  there  was  any  fraud,  duress  or  undue  in- 
fluence used  to  induce  the  testator  to  execute  the  will."" 

While  a  medical  expert  may  give  his  opinion,  in  an- 
swer to  a  hypothetical  question,  that  the  person  descrihcd 
in  the  question  was  sane  or  insane,  he  can  not  give  an 
oiiinion  as  to  whether  such  person  was  capable  of  exe- 
cuting a  valid  will.^® 

The  law  fixes  the  degree  of  capacity  required  to  make 
a  valid  will,  and  it  is  the  proper  function  of  the  court  to 
advise  the  jury  as  to  the  rules  of  law,  but  it  is  not  prop(>r 
for  witnesses  whether  experts  or  not,  to  give  opinions  as 
to  whether  the  testator  was  capable  of  understanding  tlio 
business  in  which  he  was  engaged  when  he  executed  the 
will.20 

But  it  is  not  improper  to  ask  witnesses  who  knew  the 
testator  whether  or  not  he  had  mind  enough  to  know  what 
property  he  had,  or  who  were  his  relatives,  during  the 
time  the  witnesses  knew  him,  as  such  questions  do  not 
call  for  an  opinion  on  the  issue  to  bo  determined  by  the 
jury.-^  Where  want  of  testamentary  capacity  is  charged, 
it  is  not  improper,  within  reasonable  limits,  to  prove 
the  mental  condition  of  the  testator  both  before  and  after 
the  time  the  will  was  executed. -- 

But  it  is  not  pr()i')er  to  show  that  a  conservator  was 
appointed  for  the  testator  two  years  after  the  execution 
of  the  will.-3 

The  fact  that  witnesses  testifying  to  the  mental  capac- 
ity of  the  testator  conversed  with  him  only  upon  common 
sul).iects  of  conversation  and  did  not  talk  with  him  about 
his  property  or  relatives,  does  not  disqualify  them  from 
giving  their  ojtinions  as  to  his  sanity  and  mental  ca- 
pacity.-' 

^n  Adams  v.   M.  E.   Church.   251  ^' Yoodrey  y.  Universily,  25\  111. 

111.    268;     Richardson    v.    Truhcy,  48. 

240   III.   576.  "-  Voodrey  v.  University,  251  111. 

i»  Garrus  v.  Davis.  234   111.  32G.  48. 

20  Baker  v.  Baker.  202  111.  595;  '«  Wetzel  v.   Firebaiigh,  251   111. 

Yondrcy  v.  University.  251  111.  48;  190. 

Wetzel  V.  Firebatif/h,  251   111.  190;  ^^  Wetzel  v.   Firebauiih.   251    111. 

Bailey  v.  Beull.  251   III.  603.  190. 
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( 

Evidence  tending  to  sliow  that  friendly  relations  ex- 
isted between  tlie  testator  and  some  of  his  relatives  is 
competent,  as  bearinc:  n]wn  the  issnes,  where  the  will 
sontcht  to  be  set  aside  for  nndue  influence  or  want  of 
mental  capacity  disposes  of  the  testator's  property  to 
strangers.-' 

Wliiie  it  is  true  that  the  undue  influence  which  will 
invalidate  a  will  must  be  ]iresent  and  exercised  over  the 
mind  of  the  testator  at  the  time  the  will  is  made,  yet  it 
is  com]ietent  to  prove  ])r(>vious  conduct  of  the  one  charged 
with  procuring  it  to  be  made,  as  tending  to  show  his 
influence  over  the  testator  at  such  time.^® 

"Whether  conversations  with  the  testatrix,  prior  to  the 
making  of  the  will,  with  reference  to  the  disposition  of 
her  property  are  too  remote  in  point  of  time  to  be  admis- 
sible is  a  question  which  can  not  be  dettsrmined  by  any 
fixed  rule  but  must  rest  somewhat  within  the  discretion 
of  the  court.-" 

If  there  is  other  evidence  tending  to  show  mental  un- 
soundness of  the  testator  it  is  competent  to  show  the 
insanity  of  his  collateral  blood  relations  not  further  re- 
moved than  uncles  and  aunts,  without  making  proof  that 
their  insanity  was  hereditary  in  character.-* 

Evidence  that  the  testatrix  was  a  woman  who  was  easily 
influenced  and  suscejitible  to  flattery  is  not  admissible  in  a 
proceeding  to  contest  a  will,  that  matter  being  one  of 
mere  opinion  or  conclusion  on  the  part  of  the  witness.^"^ 

A  declaration  by  the  testator  that  he  had  received  a 
■letter  from  his  daughter's  husband  forbidding  him  to 
communicate  with  her  for  reasons  given,  which  letter  is 
also  introduced  in  evidence,  is,  when  taken  in  connection 
with  the  facts  that  he  had  previously  made  two  other 
wills  substantially  disinheriting  the  daughter,  and  had 
givi'U  her  mother,  the  testator's  divorced  wife,  a  consid- 

^i  Cheney  v.  Goldy.  225  111.  394.  ^^  Huffman    v.    Graves,    245    111. 

^e  Wilbur    v.     Wilbur,     138     III.  440. 

44f.;  England  v.  Fawbush,  204  III.  ~»  Dillman  v.   McDanel,   222   111. 

384;  Crumbaugh  v.  Owen,  238  111.  276. 

197.  20  Compher  v.  Browning,  219  111. 

429. 
49 
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eraWe  sum  of  money,  admissiblo  to  show  his  attitude 
toward  the  daughter  and  his  reason  for  making  the  will 
as  he  did.^" 

30  Wilkinson  v.  Service,  249  IlL  146. 
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SECTION  I. 
NATURE    AND    OBJECTS    OF   THE   WRIT— WHEN    GRANTED. 

An  injunction  is  a  prohibitory  writ,  used  by  courts  of 
equity,  to  grant  relief  by  injunction  in  those  cases  in 
wliich,  but  for  their  intor[)osition,  an  equitable  right 
would  be  infringed.  In  such  case  courts  of  law  can  afford 
no  remedy,  for  they  can  not  adjudicate  upon  an  equity, 
and  are  powerless  to  prevent  an  invasion  of  it.  Where, 
then,  the  rights  of  a  party  are  wholly  equitable  in  their 
nature,  he  can  find  no  redress  in  the  common  law  tribu- 
nals, but  the  mere  existence  of  an  equitable  element  in  a 
suit  l)eing  regarded  by  these  courts  as  no  bar  to  their 
procedure,  they  take  jurisdiction,  and  in  deciding  upon 
tlie  legal  merits  of  the  case,  must  sometunes  disregard 
the  equity,  because  its  recognition  does  not  lie  within 
their  competence,  as  courts  of  law. 

In  such  cases  as  these,  a  court  of  equity,  in  the  exercise 
of  its  distinctive  jurisdiction,  will  interpose  by  injunc- 
tion to  protect  the  equity.  This  protection  consists  in 
restraining  in  behalf  of  the  complainant,  the  commission 
or  continuance  of  some  act  of  the  defendant. 

An  injunction  is  defined  to  be  a  writ,  framed  according 
to  the  cii'cmnstances  of  the  case,  commanding  an  act 

(771) 
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wliicb  the  court  regards  as  essential  to  justice,  or  re- 
straining an  act  wliich  it  esteems  contrary  to  equity  and 
good  conscience. 

A  court  of  equity  may  grant  preventive,  as  well  as 
remedial  relief.^ 

Preventive  or  mandatory. — Undoubtedly,  the  general 
rule  is,  that  an  injunction  is  a  preventive  remedy  merely, 
and  can  not  be  so  framed  as  to  command  the  party  to 
undo  what  he  has  done;-  but  it  has  been  said  that  a 
court  of  chancery,  by  framing  the  order  for  the  injunc- 
tion in  an  indirect  form,  can  compel  a  defendant  to  re- 
store things  to  their  former  condition,  and  so  effectuate 
the  same  results  as  would  be  obtained  by  ordering  a  pos- 
itive act  to  be  done.^ 

Where  a  mandatory  injunction  is  asked  for,  the  court 
should  consider  the  inconvenience  and  damage  that  will 
result  to  the  defendant  as  well  as  the  benefit  to  accrue  to 
the  complainant  from  granting  the  writ  and  must  deter- 
mine in  the  exercise  of  a  sound  discretion,  whetlier  the 
writ  shall  issue,'*  but  if  the  existence  of  a  private  right  in 
tlie  comjjlainant  and  a  violation  thereof  by  the  defendant 
are  clearly  established  and  the  damages  can  not  be  ade- 
quately compensated  for  in  an  action  at  law,  the  court 
should  grant  an  injunction  without  considering  whether 
the  expense  thereby  entailed  upon  the  defendant  will 
greatly  exceed  the  damage  to  complainant  were  relief  de- 
nied.^ 

While  the  jurisdiction  of  equity  by  way  of  mandatory 
injunction  is  rarely  exercised,  and  while  its  existence  has 
even  been  questioned,  it  is  nevertheless  too  finnly  estab- 
lished to  admit  of  doubt." 

A  mandatory  injunction  will  not  be  ordered  except 
upon  final  lu^aring,  and  then  only  to  execute  the  judg- 
nicut  or  decree  of  the  court.    It  will  be  issued  in  cases  of 

i  Baxter  v.   Board,   83    111.   14G;  Dunn    v.    Yoiimans,    224    111.    IM; 

Fisher  v.   Board,   80   111.    85;    Mc-  Uill  v.  Kimball,  269  III.  SflS. 

nard  v.  Hood,  68  111.  121;    People  r.  Wcnte  v.  Fuel  Co.,  2;i2  111.  526; 

V.  City,  5  Gilm.  351.  Lloyd  v.  Callin  Coal  Co.,  210  111. 

2  Wangclin   v.    Ooe,   50    111.    459.  460. 

3  Kerr  on  In.1unrtion8,  48.  «  High  on   Injunctions,  20. 
ij^loyd  V.  Coal  Co.,  210  111.  IC.O; 
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obstructions  to  easements  or  rights  of  like  naluro ;  and  an 
obstruction  will  be  ordered  to  be  removed  as  a  part  of  tlie 
means  of  restraining  the  defendant  from  int(>rmpting 
(lie  enjoyment  of  the  said  easement  or  riglit.' 

Temporary  or  perpetual. — Injunctions  may  be  either 
temi)orary — when  lliey  are  granted  for  a  limited  time,  or 
until  the  filing  of  the  defendant's  answer,  or  tlic  hearing 
by  tlie  court — or  perpetual — when,  in  tlu;  opinion  of  the 
court,  after  a  hearing  of  the  merits  of  the  case,  the  com- 
plainant has  established  his  rights  to  such  relief.* 

A  temporary  or  interlocutory  injunction  is  merely  a 
mode  by  which  the  court  preserves  the  property  in  dis- 
jiute,  with  the  least  injury  to  all  parties,  until  it  can 
finally  determine  their  respective  rights.  Where  the 
rights  of  the  parties  are  doubtful  the  court  will  con- 
sider the  comparative  injury  which  will  result  from 
granting  or  withholding  an  interloctutory  injunction,  as 
well  as  the  justice  of  the  case  as  it  appears  on  the  evi- 
dence." 

When  writ  will  be  granted. — As  examples  of  those  cases 
where  lelief  is  atfoi'dcd  to  rights  which  either  are  wholly 
equitable,  or  under  the  circumstances  of  the  case  are  in- 
ca]table  of  being  asserted  in  courts  of  law,  may  be  cited 
instances  in  which  trustees  are  enjoined  from  using  their 
legal  title  to  oust  the  possession  of  those  who  are  equit- 
ably entitled  to  the  benefit  and  enjoj-ment  of  the  trust 
estate,*"  or  to  enjoin  the  enforcement  of  a  judg-ment 
fraudulently  altered  on  record.^i  So,  a  tenant  for  life, 
or  mortgagors  in  possession,  who  are  not  punishable  at 
law  for  conunitting  waste,  will  be  enjoined  in  equity  from 
doing  so.*-  And  again,  mortgagors  in  possession,  though 
in  some  sense  the  owners  of  the  mortgaged  estate,  will 
yet  be  restrained  by  injunction  from  so   reducing  its 


'  Rogers    v.    Hy.    Co.,    5    C.    E.  » 2  Dan.  Ch.  Pr.   1664. 

Greene,    N.    J.    Eq.    379;    Earl    v.  ^"  Haivkins  v.  Hunt,  14   111.   42. 

DeHart,  12  N.  J.   Eq.   280;    Hunt  n  Bahcock  v.  McCamant,  53  III. 

V.  Haiti.  181  111.  372.  214. 

»  Harbison  v.  Houghton,  41   111.  i^  Xelson  v.  Pinegar,  30  111.  473; 

522;   Mining  Co.   v.   Allen,  95   111.  Smith   v.   Price,   39   111.   28;    Arm- 

288.  strong  v.  Wilson,  60  111.  226. 
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value  as  to  impair  the  security  of  the  mortgagee.'^ 

It  is  clearly  established  that  the  remedy  by  injunction 
is  proper  to  prevent  an  improper  diversion  of  surface 
water.  ^^ 

The  administration  and  marshaling  of  assets,  and  the 
marshaling  of  securities,  furnish  other  illustrations  of 
the  interposition  of  courts  of  equity  by  injunction  to 
control  the  proceedings  of  creditors  and  others  at  law; 
and  upon  principles,  almost  purely  of  an  equitable  nature, 
a  second  class  of  cases  includes  those  in  which  an  equita- 
ble element  is  involved,  but  the  matter  of  which  other- 
wise is  cognizable  at  law.  If  in  such  cases  the  courts  of 
law  have  already  taken  jurisdiction,  a  court  of  equity 
will  in  a  proper  case  restrain  their  further  procedure. 
Thus  while  fraud,  accident  or  mistalce  has  given  one 
party  to  the  suit  an  unfair  advantage  over  his  opponent, 
an  equity  arises  in  favor  of  the  latter,  which  will  be  pro- 
tected l»y  injunction.^'' 

The  equity  jurisdiction  in  these  cases  is  most  fre- 
quently exercised  in  respect  to  waste,  nuisances  and  in- 
fringements of  copyrights  and  of  patent  rights.  The 
remedies  at' law  in  all  these  cases  are  similar.  To  cite 
alone  that  of  nuisances,  they  can,  at  most,  only  abate  or 
afford  compensation  for  existing  nuisances,  but  are  in- 
etfectual  to  prevent  such  as  are  threatened  or  in  pro- 
gress; if,  however,  the  complainant's  right  be  clearly 
admitted  or  established  at  law,  and  the  nature  of  the 
threatened  injury  be  sucli  that  it  can  not  be  compensated 
by  damages,  or  will  occasion  a  constantly  recurring 
grievance,  equity  has  jurisdiction  to  enjoin.*" 

Wliere  the  legal  right  of  the  complainant  in  a  bill  for 
injunction  is  clearly  estal)lished  and  an  unreasonable  and 
unlawi'ul  use  by  the  defendant  of  its  own  i)roperty  to  the 

isDojT  V.  Dudderar,  88  111.  107;  401;  Harding  v.  Hawkins,  141  111. 

WiUiains    v.    ExhiUtion    Co.,    188  572. 

111.  19.  10  Wood     on     NuisaiiPcs,     7S8; 

n/Zicfcs  V.  Si7n»ian,  93  111.  25.1;  Thornton    v.    Roll,    IIS    III.    350; 

Dni/ton  V.   Comm'rs,  128  111.   271;  Wente  v.   Fuel   Co.,   232   111.   526; 

Young   v.    Comm'rs,    134    111.    569;  City  v.  Washed  Coal  Co.,  2G0  111. 

irner  V.   Yillage.  223   111.  230.  111. 

^n  Carney  v.  Marseilles,  136   111. 
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injury  of  the  comi)lainant's  riii,lit  is  also  clearly  proven, 
relief  may  be  granted  without  prior  determination  in  a 
suit  at  law  that  the  defendant's  use  of  its  property  con- 
stitutes a  nuisance. ^^ 

The  jurisdiction  of  a  court  of  equity  to  enjoin  nui- 
sances is  of  ancient  origin,  and  no  statute  is  necessary 
to  confer  such  jurisdiction  but  it  would  require  a  statute 
to  destroy  it.*** 

A  court  of  equity  has  jurisdiction  to  abate  a  public 
nuisance  even  though  the  offenders  are  amenable  to  the 
criminal  law  and  though  no  property  rights  are  involved 
in  the  litigation,  as  the  public  health,  safety  and  morals 
are  on  a  plane  above  mere  pecuniaiy  damages,  although 
not  susceptible  of  measurement  in  money.-'' 

A  criminal  prosecution  which  can  only  dispose  of  an 
existing  nuisance  and  can  not  prevent  a  renewal  of  the 
nuisance,  for  which  a  new  prosecution  must  be  brouglit, 
is  not  regarded  as  a  complete  and  adequate  remedy  for 
wrong  inflicted  upon  the  public.^^ 

A  public  nuisance  can  not  be  abated  at  the  suit  of  a 
private  person  but  only  in  an  action  by  or  in  the  name 
of  the  People,  unless  the  nuisance  causes  such  person  a 
special  and  particular  injury  distinct  from  that  suffered 
by  him  in  common  with  the  public  at  large.^^" 

A  court  of  equity  has  jurisdiction  to  abate  a  public 
nuisance  upon  an  information  filed  by  the  Attorney  Gen- 
eral or  other  public  ofiScer  charged  with  the  duty  of 
seeing  that  tlie  laws  are  enforced  and  the  public  pro- 
tected, and  the  question  to  be  considered  in  each  case  is 
whether  the  facts  stated  are  such  as  call  for  the  exercise 
of  the  jurisdiction. -- 

Injui-y  to  the  public,  as  that  temi  is  used  with  reference 
to  the  abating  of  nuisances,  means  such  an  injury  as 
hinders  or  excludes  all  persons  alike  from  the  enjoyment 
of  a  common  right ;  l)ut  the  question  whether  a  person  has 
suffered  special  injury  different  from  the  public  injury 

18  Wente   v.    Fuel    Co..    232    lU.  21  Stead  v.  Fortner,  255  111.  468. 

52";   Oehler  v.  Levy,  234  111.  595;  ^^^Boyt  v.  McLaufiliUn.  230  111. 

Hospital  V.   Bontjes.   207   111.   155.  442;    Rolofson  v.  Burnett,  243  111. 

i»  Stead  V.  Fortner,  255  111.  468.  130. 

=1  Stead  V.  Fortner,  255  111.  468.  22  Stead  v.  Fortner,  255  111.  468. 
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is  not  determined  by  whether  he  alone  has  suffered  injnry 
or  whether  otliers  in  the  vicinity  have  also  been  injured.-'^ 

If  a  necessary  business,  which  is  not  a  nuisance  per  se, 
is  conducted  in  such  a  manner  as  to  materially  interfere 
with  the  ordinaiy  comforts  of  phj^sical  existence  in  ad- 
joining premises  and  the  damages  can  not  be  adequately 
compensated  for  in  an  action  at  law,  a  court  of  equity 
will  enjoin  the  conduct  of  the  business  in  such  offensive 
manner.^* 

The  carrying  on  of  a  hospital  in  the  immediate  prox- 
imity to  complainant's  dwelling  house  may  be  enjoined 
as  a  private  nuisance  without  a  verdict  at  law  declaring 
it  to  be  such,  where  the  hospital,  as  conducted,  injures 
the  health  of  complainant's  family  and  destroys  their 
peace  and  comfort.'^ 

A  court  of  equitj',  upon  a  proper  showing,  may  enjoin 
as  a  public  nuisance  the  keeping  of  a  house  of  ill-fame.-'"' 

In  Illinois  all  places  used  for  such  purpose  are  declared 
by  statute  to  be  public  nuisances  and  provisions  are  made 
for  their  abatement.'-" " 

A  court  of  equity  properly  takes  jurisdiction  to  abate 
a  public  nuisance  consisting  of  a  place  where  intoxicating 
liquor  is  sold  in  violation  of  the  Local  Option  law,  where 
the  use  of  such  place  for  the  illegal  sales  of  liquor  has 
continued  for  a  long  time  openly  and  notoriously  and 
with  the  express  consent  of  the  city  authorities,  and 
where  the  county  judge  has  refused  to  issue  warrants 
for  the  offenders  and  grand  juries  refused  to  hear  wit- 
nesses, thus  ]3reventing  the  abatement  of  tin;  nuisance  by 
ordinary  moans. ^^ 

Although  no  set  of  rules  can  be  formulated  which  will 
control  every  case,  it  may  be  said,  generally,  that  a  coui-t 
of  equity  may  projierly  decline  to  exercise  its  jurisdic- 
tion to  abate  a  public  nuisance  where  the  public  officials 
are  discharging  their  duties  in  enforcing  the  laws  and 

2^Hoyt  V.   McLaugMin,   250   III.  ■■"■' People  v.   Clark,  26S  III.  156; 

442.  see  Session  Laws  of  1915,  p.  :!70; 

21  Wente  v.  Fuel  Co.,  232  111.  526.  Rev.  Stat.  1915-10,  1S03. 

i'' Hospital   V.    Bontjes,    207    111.  ^o"  Rev.  Stat.  1915-16,  1803. 

553.  2'  Stead  v.  Fortner,  255  111.  468. 
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onliiKiry  mclliods  ai'c  crrcctive  in  coiiipclling-  obedience 
to  statutes  forbiddinsi:  the  creation  and  maintenance  of 
nuisances.-* 

Where  the  Stale  in  the  valid  excsrcise  of  its  police  pow- 
er has  iirovided  for  the  destruction  of  property  wliieh 
is  a  ])ul)li('  nuisance,  a  court  of  equity  will  not  interfere 
to  restrain  public  oflicers  from  peri'orming-  the  duties  im- 
posed upon  them,  but  the  remedy,  if  any,  of  the  owner  of 
the  projierty,  is  at  law.-** 

A  court  of  equity  will  entertain  a  bill  to  enjoin  a 
trespass,  to  prevent  a  multiplicity  of  suits,  or  to  prevent 
irreparable  injury,  but  facts  and  circumstances  must  be 
alleged  from  which  it  may  be  seen  that  irreparable  in- 
jury will  result  from  the  act  complained  of,  and  that  there 
is  no  adequate  remedy  at  law.^°  When  the  injury  is  not 
irreparable,  and  is  suscejitible  of  ])erfect  pecuniary  com- 
pensation, an  injunction  will  not  be  granted.^^ 

To  entitle  a  party  to  maintain  a  bill  of  peace,  or  bill  to 
prevent  a  multiplicity  of  suits  at  law,  there  nmst  be  a 
right  claimed  affecting  many  persons.  If  the  right  is 
disputed  between  two  persons  only,  not  for  themselves 
and  all  others  in  interest,  but  for  themselves  alone,  the 
bill  will  not  lie,  unless  the  complainant's  right  has  been 
established  at  law.  If  the  right  claimed  affects  numerous 
parties,  equity  will  sometimes  enjoin  a  continuance  of 
the  litigation  because  the  judgment  against  one  of  the 
parties  would  not  be  binding  upon  the  others.  But  where 
there  are  continued  suits  between  two  single  individuals, 
arising  from  the  same  repetition  of  trespasses,  equity 
will  not  interfere  by  injunction  where  the  right  has  not 
been  established  at  law,  because  a  judginent  in  any  one 
of  the  suits  would  be  evidence  in  all  others.    If  the  right 

instead  V.  Fortner,  255  lU.  46S.  505;    Edwards  v.  Hacger,  180   111. 

2»Diirand  v.  Dyson,  271  111.  382.  99;    Rice  v.   Looney,   81    111.   App. 

30  Chicago    v.     Wright,     69     111.  537;    Lloyd   v.    Coal   Co.,   210    111. 

318;    Owens   v.    Crossett,    105    111.  460;  McGuire  v.  Coke  Co.,  236  111. 

354;  Poyer  v.  Village,  123  111.  Ill;  69. 

Stock  Et.  v.  McClaughrey,  148  III.  3i  Stock     Ex.    v.     McClaughrey, 

372;    Comm'rs   v.    Green,    15G    III.  148    111.    372;    Comm'rs   v.    Green, 

504;     Harms    v.    Jacobs,    158    111.  156   111.   504. 
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has  not  been  established  at  law,  the  necessity  of  inter- 
vention does  not  esist.^^ 

The  general  rule  that  an  injunction  will  not  be  granted 
to  restrain  a  threatened  trespass  where  the  complainant 
has  a  full  and  adequate  remedy  at  law,  which  has  not 
been  exhausted,  is  subject  to  the  exception  that  equity 
will  not  require  complainant  to  resort  to  law  to  determine 
a  matter  already  finally  adjudicated.^* 

A  court  of  equity  may  enjoin  a  repetition  of  trespasses 
by  the  defendant  whei-e  the  complainant's  title  is  ad- 
mitted or  established  in  an  action  at  law  and  where  the 
trespasses  are  such  that  the  amount  recoverable  as  dam- 
ages in  an  action  at  law  would  be  so  small  as  to  be  dis- 
proportionate to  the  vexation  and  expense  of  the  action.** 

Equity  will  enjoin  the  collection  of  a  tax  only  where 
the  tax  is  void  or  levied  without  the  authority  of  law,  or 
the  property  assessed  is  exempt  from  taxation,*^  or  where 
the  property  has  been  fraudulently  assessed  at  too  high 
a  rate,*®  and  then  only  when  the  relief  by  injunction  is 
necessary  to  prevent  a  multiplicity  of  suits,  remove  a 
cloud  from  title,  relieve  against  fraud,  accident  or  mis- 
take, avoid  irreparable  injury,  or  afford  some  remedy  for 
which  the  law  is  inadequate.*' 

The  mere  illegality  of  a  tax  or  a  threat  to  sell  property 


32  Payer  v.  Village,  123  111.  Ill 
Pratt    y.    Kcndig,    128    111.    293 
Stock  Ex.  V.  McClaughrey,  148  111, 
372;    Comm'rs   v.    Oreen,    15G    III 
504;    Lloyd   v.    Coal   Co.,   210    111 
460;   Spiegler  v.  City,  216  111.  114 

'^Peters  v.  Harris,  245  111.  419 
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424;  Booth  v.  Raymond,  191  III. 
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to  collect  it,  affords  no  ground  for  cqnitable  interference, 
Init  the  party  must  seek  his  remedy  at  law.** 

A  l)ill  to  enjoin  the  eolleetion  of  a  lax  assessed  upon 
omitted  property  can  not  be  maintained  where  tiie  sole 
ground  relied  upon  for  relief  is  the  alleged  unconstitu- 
tionality of  the  statute  under  which  the  assessment  was 
made,  since  a  court  of  law  may  try  the  constitutional 
question.*" 

An  injunction  will  lie  against  the  extension  of  a  tax 
hecause  of  the  illegality  of  the  levy  or  want  of  power  in 
the  municipality  to  make  such  a  levy.^" 

Upon  a  bill  filed  by  a  single  taxjiayer  to  enjoin  the 
extension  or  collection  of  a  tax  levied  without  autliority, 
a  court  of  equity  may,  by  a  single  decree,  restrain  the 
extension  or  collection  of  the  entire  tax,  when  the  threat- 
ened tax  would  be  an  injuiy  to  all  taxpayers  alike,  and 
the  etTect  of  the  decree  would  be  to  settle  the  rights  of 
all.-" 

A  bill  to  enjoin  the  collection  of  a  tax  must  state  facts 
which  bring  the  case  under  some  acknowledged  head  of 
equity  jurisdiction ;  nor  will  a  tax  based  upon  an  assess- 
ment made  by  the  board  of  review  as  for  credits  omitted 
in  previous  years  be  enjoined  unless  it  appears  from  the 
bill  that  complainant  has  been  wrongfully  assessed.*^ 

Injunction  will  not  lie  to  restrain  the  collection  of  a 
void  tax,  during  the  pendency  of  objections  to  an  applica- 
tion for  judgment  and  order  of  sale.** 

"When  the  complainants  are  numerous,  their  rights 
depend  upon  the  same  facts,  and  complete  relief  may  be 
had  by  a  decree  determining  a  single  question  applicable 
to  all,  equity  will  take  jurisdiction  to  avoid  a  multiplicity 
of  suits,  even  though  each  of  the  complainants  has  an  ad- 
equate remedy  at  law.** 

AVhen  the  complainant's  allegation  that  he  is  threat- 
's Ibid.  <t  Knopf  V.  Bank,  173  111.  331. 

>»  Carrell  v.  Smith.  221  111.  149.  *2  Picrce  v.  Carlock,  224  111.  608. 

*«  Toum  of  Drummer  v.  Cox,  165  *3  Bridge  Co.  v.  Eisele,  263   111. 

III.   648;    Knopf  v.   Bank.    173   111.       50. 

331;    Drainage  Comrs.  v.  Kinney,  'it  Ins.    Co.    v.    Van    Cleave,    191 

233   111.  67;    Haggard  v.  Fay,  225      111.  410. 
111.  90. 
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ened  with  a  multiplicity  of  suits  is  deuied  by  the  answer, 
and  the  proof  is  positive  that  but  one  suit  has  been 
brought  and  that  the  parties  having  similar  rights  are 
willing  to  abide  by  the  result,  ecpiity  will  not  take  juris- 
diction.*^ 

While  equity  will  not  interfere  to  enjoin  where  there 
has  been  but  a  single  act,  and  the  person  committing  or 
threatening  the  trespass  is  able  to  respond  in  damages; 
where  he  is  insolvent,  and  repeated  trespasses  of  a  grave 
character  are  threatened  to  be  repeated,  equity  will  in- 
terfere by  restraining  the  threatened  trespasses.** 

When  the  injury  is  irreparable  it  is  not  necessarj^  that 
insolvency  should  be  alleged.*" 

An  injury  may  be  irreparable  either  from  its  own 
nature,  as  when  the  party  injured  can  not  be  compensated 
in  damages  or  the  damages  can  not  be  measured  by  any 
certain  pecuniary  standard,  or  where  it  is  shown  that 
the  party  who  must  respond  is  insolvent.** 

It  is  that  species  of  injury,  whether  great  or  small, 
that  ought  not  to  be  submitted  to  on  the  one  hand  or 
inflicted  on  the  other,  and,  because  it  is  so  large  on  the 
one  hand  or  small  on  the  other,  is  of  such  constant  and 
frequent  recurrence  that  no  fair  or  reasonable  redress 
can  be  had  therefor  in  a  court  of  law.*'* 

Irreparable  injury  as  used  in  the  law  of  injunction, 
does  not  necessarily  mean  that  the  injuiy  is  beyond  tlie 
possil)ility  of  compensation  in  damages,  nor  that  it  must 
be  very  great;  and  the  fact  that  no  actual  damages  can 
be  proved,  so  that  in  an  action  at  law  the  jury  could 
award  nominal  damages  only,  often  furnishes  the  very 
best  reason  why  a  court  of  equity  should  interfere  in  a 
case  where  the  nuisance  is  a  continuing  one.'*'' 

*^  Andel  v.  Starkel,  192  lU.  206.  *»  Lloyd  v.  Coal  Co.,  210  HI.  460. 

■<8  Oicens    V.    Crossctt,    105    111.  *«  Drain    Com.    v.    Drain    Com., 

Z5i;    Thornton    v.    Roll.    118    111.  246   111.   526. 

350;    Comm'rs   v.    Green,   ir,6    111.  ^■oNcwcll   v.   Sass,   142   111.   104: 
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*T  Edwards    v.    Haeger.    180    III.  372;   7v'.  li.  Co.  v.  Vhivano,  l.SS  111. 

99;  see  Stock  Ex.  v.  MeClaiiphrcy,  453;    Nelson  v.   Milligan,    151   111. 
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Courts  of  equity  will  frequently  interpose  by  injunc- 
tion, and  indirectly  enforce  specific  ]>erforniance  of  })uroly 
negative  covenants  annexed  to  or  contained  in  contracts 
or  leases,  by  prohibiting-  their  breach,  and  will  entertain 
bills  for  injunction  to  prevent  their  breach,  although  a 
violation  of  the  covenants  will  occasion  no  substantial 
injuiy,  or  though  the  damages,  if  any,  be  recoverable 
at  law;'''  but  breach  of  a  negative  covenant  will  not  be 
enjoined  unless  it  is  express,  or  can  bo  fairly  implied 
from  the  stipulation,  and  injury  will  result  to  complain- 
ant from  its  breach.''- 

The  right  to  an  injunction  to  enforce  a  negative  cove- 
nant is  independent  of  the  (luestion  whether  an  action  at 
law  will  lie  or  not,  and  does  not  dei)end  upon  the  subject 
nuitter  of  the  contract  but  may  relate  to  any  interest  in 
or  charge  upon  property.'''"' 

A  suit  to  enjoin  a  breach  of  contract  is  governed  by 
the  same  rules  as  a  suit  for  specific  perfonuance,^*  and 
the  remedy  by  injunction  will  be  denied  if  the  contract 
is  so  wanting  in  mutuality  that  defendant,  being  free 
from  iH'rsonal  bar,  could  not  siiecifically  enforce  the  con- 
tract against  complainant."'' 

Tt  was  formerly  thought  that  an  injunction  would  not 
be  granted  to  restrain  the  breach  of  any  contract  unless 
tile  contract  were  of  such  a  character  that  the  court  could 
fully  enforce  the  performance  of  it  on  both  sides.  Upon 
this  ground  there  were  many  decisions  refusing  to  inter- 
fere with  contracts  for  personal  services,  however  fla- 
grant might  be  the  breach  of  them.  It  is  now  firmly 
established  that  the  court  will  often  interfere  by  an  in- 
junction when  it  can  not  decree  a  performance.^" 
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•"  Cable  Co.  v.  Tel.  Co.,  155  111.  ''.s  Brick  Co.  v.  Sand  Co.,  223  III. 

335;   Carlson  v.  Koemer,   226   111.  616;   Willoughby  v.  Lawrence,  116 

15.  III.  11. 

siiWelfj/  V.  .Jacobs,  171  111.  624;  ae  Brick  Co.  v.  Sand  Co.,  223  III. 

Vtrey  v.  Keith,  237  111.  284;  Brew-  616;    Coal  Co.  v.  Schmisseur,  135 

ing   Co.   v.   Modzelewsky,   269   111.  III.  371. 
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Coiu'ts  of  equity  will  restrain  tlie  nnjvist  conveyance  of 
real  estate  or  the  transfer  of  stocks  during  the  pendency 
of  suits  which  concern  them;  they  will  forbid  the  publi- 
cation of  private  papers,  letters  or  manuscripts;  they 
will  enjoin  a  husband's  transfer  of  property  in  fraud 
of  the  legal  or  equitable  rights  of  the  wife,  such  as  ali- 
mony.^' 

Injunction  will  lie  to  restrain  threatened  violation  of  a 
municipal  ordinance  where  the  same  would  work  special 
injury  to  private  persons  f^  to  prevent  one  who  has  suffi- 
ciently established  his  title  at  law  to  land,  from  being 
harassed  by  further  litigation  ;'^^  by  a  private  party  to 
abate  a  public  nuisance  where  he  will  be  specially  dam- 
aged;^" to  enjoin  the  obstruction  of  a  public  highway 
when  the  right  is  clear  and  appertains  to  the  public,  or 
where  an  individual  is  injui-ed  and  directly  affected  in 
a  manner  and  degree  different  from  the  public  at  large  f^ 
by  the  owner  of  the  fee  to  prevent  laying  drainage  tile 
in  a  public  highway,  without  his  consent;*^"  to  enjoin  the 
opening  of  a  road  where  the  order  of  the  commissioners 
establishing  the  same  is  void  for  want  of  jurisdiction;*-' 
by  a  taxpayer  to  restrain  the  creation  of  an  illegal 
debt  or  the  enforcement  of  a  void  contract  by 
municipal  authorities;"'*  to  restrain  municipal  corpora- 
tions and  public  officers  from  misapplying  public  cor- 
])orate  f  unds,*''^  either  State  or  municipal ;  to  prevent  one 


'■Tins.  Co.  V.  Peck,  102  IH.  2G5;  v.  Anderson,  270  111.  45;   see  City 

Yanzant  v.  Vanzant,  23  III.  536.  v.  Coal  Co.,  2G0  111.  116. 

68  OriswoUl     V.     Brega,     57     111.  o-  Moore  v.  Drain.  Dist.,  266  111. 

App.  554.  399. 

=0  Pratt  V.  Kcnclig,  12S  111.  293.  03  Whittaker   v.   Outheridge,    52 

80  Smith   V.    McDoicell,    148    III.  111.  App.  460;  Hoyt  v.  McLaughlin, 

51;    Nelson   v.    Milligan,    151    111.  250  III.  44. 

462;     Kerfoot    v.    People,    51    111.  0*  Scott    v.    Allen,    53    111.    App. 

App.  409;  Sncll  v.  liurcsch,  123  111.  341;  Stevens  v.  Henry  Co.,  218  HI. 

151.  46S;    City  v.  mcJiols,   177   III.   97. 

01  Green   v.   Oakes,    17    111.    249;  on  Stevens  v.   Train.  School  144 

Snell  V.  Buresch,  123  III.  151;  By.  111.  336;   Littler  v.  Jayne,  124  III. 

Co.  V.  R.  R.  Co.,  181  111.  605;  Nel-  123;    School  Directors  v.   M'right, 

son    V.    Randolph,    222    111.    531;  43  III.  App.  270;   Adams  v.  Brvn- 

Wallrr    v.    Village,    259    111.    223;  nan,  177  111.  194:   Litz  v.  Vilhu/c, 

Hilmer  v.  Bchr,  264  111.  568;  Fors  230  111.  310;  Burke  v.  Snively,  208 
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nniiiicipality  from  assuming  wrongful  jurisdiction  over 
llic  territory  of  iuiothor;'"'  or  to  prevent  tlie  occupation 
of  ilemised  premises  for  a  purpose  prolubited  by  law."' 

An  injunction  will  lie  against  a  mimicipality  to  restrain 
its  ollicers  from  changing  a  street  so  as  to  encroach  upon 
the  jirojierty  of  the  complainant,  necessitating  the  re- 
moval of  his  fences  and  resulting  in  permanent  injury  to 
his  land."* 

A  court  of  equity  will  not  interfere  with  a  city's  con- 
trol over  the  use  of  the  streets  unless  the  power  is  abused 
hy  the  city  to  the  oppression  of  persons  or  corporations 
having  rights  in  the  street,  or  unless  the  action  of  the  city 
in  sui'h  respect  is  fraudulent  or  grossly  wrong  and  un- 
just."" 

In j miction  is  a  proper  remedy  to  prevent  the  placing 
of  obstructions  in  a  public  street  or  way  which  the  com- 
plainants, as  owners  of  the  lots  abutting  thereon,  have 
the  riglit  to  insist  shall  be  kept  open  and  unobstructed.''" 

Pollution  of  water,  especially  if  it  is  of  a  continuous 
nature,  may  be  perpetually  enjoined  upon  the  grounds 
of  inconvenience  of  repeated  action  and  the  danger  of 
the  acquisition  of  an  adverse  right,  even  though  the  com- 
l>lainant  could  only  recover  nominal  damages  at  law  be- 
cause of  his  failure  to  prove  nuisance  or  substantial 
injury.'* 

A  court  of  equity,  in  order  to  avoid  a  multiplicity  of 
suits,  may  enjoin  the  enforcement  of  an  illegal  ordinance, 
where  it  appears  that  the  interests  of  the  complainants 
and  many  other  persons  are  identical  and  are  injuriously 
affected  by  the  ordinance.'^ 

If  an  injury  of  a  public  nature  is  threatened  by  shutting 
up  a  higliway,  whereby  pulilic  travel  will  be  interrupted, 

111.   328;    Jones   v.    O'Coiinell,   266  ^o  Teleplwne    Co.    v.    Telephone 

111.  443;  Fergus  v.  Russel,  270  111.  Co.,  199  III.  324. 

304.  7»  Thompson  v.  Moloney,  199  III. 

o^City  V.    Village,    34    111.    App.  276. 

494.  "1  Kenilworth    San.    v.    Village, 

^1  Bryden    v.    Xorthrup,    58    III.  220  HI.  2G4. 

App.  233.  '2  Spicgler  v.  City,  216  111.  114. 

09  Village  v.   Schroder,    1S2   111. 
192. 
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a  resort  to  equity  is  proper  since  the  remedy  is  more 
effectual  than  the  remedy  at  law,  and  an  injunction  will 
be  granted  at  the  instance  of  a  public  officer  v;pon  a  clear 
showing  that  there  will  be  an  invasion  of  the  public 
right.'^^ 

Where  a  municipal  corporation  attempts  to  take  pos- 
session of  land  for  a  street  to  which  it  has  no  right,  in- 
junction is  the  proper  remedy.''* 

If  a  railroad  com]iany  is  authorized  by  a  city  to  oper- 
ate its  railroad  upon  a  public  street,  the  fee  of  which  is 
in  the  city,  any  right  there  may  be  to  file  a  bill  to  enjoin 
the  operation  of  the  railroad  upon  the  ground  that  the 
company  is  violating  the  ordinance  or  that  the  ordinance 
is  void,  is  in  the  public  acting  through  the  State's  attor- 
ney, Attorney  General  or  the  city.''' 

Equity  has  jurisdiction  to  enjoin  the  illegal  sale  by  the 
sheriff  of  homestead  premises.'"' 

The  owner  of  the  fee  in  a  street  may  enjoin  the  con- 
struction or  operation  of  a  commercial  railroad  thereon 
where  compensation  has  not  been  made  to  him  for  the  use, 
even  though  the  city  has  granted  the  privilege,  by  ordi- 
nance based  upon  a  legal  frontag'e  petition,  to  construct 
and  operate  the  railroad.'''' 

A  bill  in  chancery  will  lie  at  the  suit  of  a  village  to 
enjoin  a  city  from  exercising  tlie  right  of  governing  and 
controlling  the  complainant  and  its  property  as  the  re- 
sult of  an  annexation  election  and  to  declare  such  election 
to  be  null  and  void.''^ 

It  will  lie  to  enjoin  an  obstruction  of  a  private  ease- 
ment where  proof  of  the  easement  is  clear.'"' 

The  maintenance  and  user  upon  a  public  highway  of  a 
telephone  line  and  the  addition  of  new  cross-arms,  wires 


IS  Rolofson   V.    Barnctt,   243    III.  4SS;    Wilder  v.    Traction   Co..   216 

130.  Ill-  493;    Spalding  v.  Ry.  Co.,  225 

71  Waller  v.  Village,  259  111.  223.  111.  585;   Terminal  Co.  v.  Johnson, 

■I'-mil  V.   Hy.   Co.,   243   111.   344.  1S8   111.   472;    Mitchell  v.  Ry.  Co., 

70  .Stacker  v.  Curtis,  264  III.  582.  265  111.  300. 

n  Bond   V.   Pcnna.   Co.,    171    111.  '» East     Springfield    v.     Spring- 

508;    Pcnna.  Co.  v.  Bond,  202   111.  field,  238   111.   534. 

95;    Ry.   Co.   v.  Johnson,   204    111.  ^"  Fettler  v.  Dobbins,  ZSZ  U\.  IS. 
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and  insulators,  constitute  a  continniui;-  trespass  which 
equity  has  jurisdiction  to  prevent  by  injunction.'"' 

One  who  lias  an  easement  of  ))assag'e  throunii  a  lane 
across  the  lands  of  another  may  enjoin  the  latter  from 
placinij  o1)si  ructions  in  the  lane,  ]iasturin£T  stock  there  or 
uuikin,i>-  such  other  use  thereof  as  is  ijiconsistent  with  its 
character  as  a  private  way  and  amounts  to  a  practical 
denial  of  conii>lninant's  rit;-hts,  even  thou,i;'h  the  easement 
has  not  been  established  at  law,  where  it  ajipears  that  the 
riiifht  is  clear  and  certain  and  that  an  injurious  interrup- 
tion thereof  is  threatened.*'^ 

Injunction  is  the  proper  remedy  where  cities  or  vil- 
last'es  or  public  oflicials,  iinder  color  of  power  or  claim  of 
v\g\\t,  are  ille,2:ally  attem]iting-  to  injure  or  take  tlie  pro|)- 
erty  or  impair  the  rights  of  a  city.'- 

A  contract  not  to  engage  in  a  particular  business,  if 
it  is  founded  upon  legal  consideration  and  is  reasonable 
with  respect  to  its  limitation  of  territory,  may  be  en- 
forced by  injunction.'*^ 

When  writ  will  not  be  granted. — Where  damages  are 
merely  consequential,  equity  will  not  interfere  b}'  injunc- 
tion, as  a  court  of  law  is  the  proper  tribunal  for  a  deter- 
mination of  that  question.** 

An  injunction  will  not  be  granted  to  prevent  wrong  in 
the  abstract,  a  wrong  that  is  only  nominal,  or  theoreti- 
cal in  character,  or  a  wrong  that  is  merely  apprehended 
by  the  petitioner.**^ 

If  public  officers  are  invested  with  discretionary  pow- 
ers, a  court  of  equity  will  not  interfere  to  control  or  re- 
view the  exercise  of  such  powers,  unless  fraud,  corrup- 
tion, oppression  or  gross  injustice  is  plainly  shown.** 

saBurrall  v.  Telephone  Co.,  224  ss  Ryan    v.    Hamilton,    205    in. 

in.   266;    Russell   v.   Ry.   Co.,   205  191,  and  cases  cited. 

111.  155;  Carpenter  v.  Electric  Co.,  si People  v.  Ry.  Co.,  172  lU.  129. 

178  in.  29.  85  High  on   Inj.   §   1;    Kewiy  v. 

ai  Espenscheid  v.  Bauer,  235  lU.  Commissioners,   21    III.   App.   245; 

172.  Allott  V.  Straxcboard  Co.,  237   111. 

fi  Smith  V.   Bangs.   15   III.   399;  55. 

City  V.  Johnston.  56  111.  45;    Car-  '     so  High  on  Inj.  §  78.5-7;   Tltomp- 

ter  V.  City,  57  111.  283;    O'Connell  son   v.   Beaver,  63   111.   353;    Metz 

V.  R.  R.  Co.,  184   111.  308;   Lowry  v.  Anderson,  23  111.  463;  Directors 
V.  City,  186  111.  387. 
50 
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Neitlier  a  private  individual  nor  a  private  corporation 
can  invoke  the  aid  of  a  court  of  equity  to  prevent,  by 
injunction,  the  construction  of  a  street  railroad,*''^  and  one 
will  not  be  allowed  to  accomplish  his  purpose  indirectly 
by  an  information  in  the  name  of  the  attorney-general.** 

The  mere  fact  that  a  law  is  unconstitutional  does  not 
entitled  a  party  to  relief  by  injunction.  It  must  appear 
that  he  has  no  remedy  at  law,  or  that  the  case  falls  under 
some  recognized  head  of  equity  jurisdiction.**^ 

A  court  of  equity  will  not  entertain  a  bill  to  restrain 
prosecutions  under  a  municipal  ordinance  on  the  groimd 
of  the  alleged  illegality  of  such  ordinance,^"  except  to 
prevent  irreparable  injury,  or  multiplicity  of  suits.®^ 

A  bill  to  enjoin  the  prosecution  of  suits  for  penalties 
for  violation  of  an  ordinance  can  not  be  sustained  as  a 
bill  of  peace  unless  the  rights  of  the  complainant  have 
been  tinally  determined  in  at  least  one  of  the  actions  at 
law.»2 

A  bill  by  two  street  railway  companies  to  enjoin  the 
enforcement  of  an  ordinance  regulating  the  overcrowding 
of  street  ears  can  not  be  maintained  upon  the  gi-ound 
of  preventing  a  multiplicity  of  suits,  where  the  two  com- 
plainants, operating  in  different  parts  of  the  city,  fur- 
nish practically  all  of  the  street  car  service  of  the  city, 
and  where,  so  far  as  appears  from  the  bill,  the  only  dis- 
pute is  between  these  two  complainants  and  the  city.*" 

Injunction  will  not  lie  in  a  State  court  to  prevent  the 
infringement  of  a  patent,  for  jurisdiction  in  such  eases  is 
vested  exclusively  in  the  Federal  courts.'" 

Laborers  have  a  riglit  to  organize,  and  they  will  not 
be  restrained  by  injunction  from  leaving  the  service  of 

V.   Trust rrs,   GC   111.  247;    Trusters  App.  423. 

V.  Directors.  190  111.  3!)0;  Johnson  m  Luml}er  Co.  v.  Town.  176  111. 

V.  Sanitary  Dist.,  163  111.  2S5.  9;    City   v.    Collins,    175    111.    445; 

&T  Doane  v.   R.   R.   Co..   165   III.  Village    v.    Dolton.    201    111.    155; 

510;  People  v.  Ry.  Co.,  172  HI.  129.  Spiegel  v.  City,  216  111.  114;   City 

88  People  V.  Ry.  Co.,  172  111.  129.  v.  Ry.  Co.,  222  111.  560. 

no  Cruiksfiank  v.  BidwcU,  176  U.^  k-^  City  v.  Ry.  Co.,  222  111.  5(10. 

S.  73.                                                     '  «^City  V.  Ry.  Co.,  222  111.  560. 

«o  Stock     Ex.     V.     McClaughrey,  ci  Cor  Co.  v.  Car  Line,   142  111. 

148  111.  372;  R.  R.  Co.  v.  City,  H8  315;    Mahler   v.    Sanche,    223    111. 

111.   397;    Skakel  v.  Roclie,  27   111.  136. 
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their  employers  even  thong-li  their  action  in  so  doing  in- 
volves a  Itreacli  of  contract;  but  when  the  union  and  its 
officers  and  nunnbers  agree  together  to  prevent  the  em- 
ployers from  hiring  other  persons,  bj^  calling  a  strike 
and  using  force,  threats,  intimidation  and  picketing,  they 
have  entered  into  an  unlawful  undertaking,  which  may 
be  enjoined  by  a  court  of  chancery.*"^ 

A  court  of  e(inity  will  not  enjoin  an  alleged  obstruction 
of  a  street  at  tlie  suit  of  a  private  person  unless  sucli 
obstruction  works  a  s])ecial  injury  to  the  complainant."" 

To  authorize  an  injunction  there  should  not  only  be 
a  clear  and  pal]ialile  violation  of  the  rights  of  the  com- 
plaiiuint,  but  the  rights  themselves  must  be  certain  and 
such  as  can  be  clearly  ascertained  and  measured.®'' 

A  court  of  equity  will  not  restrain  the  exercise  of  legis- 
lative power  by  a  city,  such  as  the  passage  of  a  street 
railway  ordinance,  but  will  direct  its  restraining  power 
against  the  enforcement  of  ordinances  or  contracts  if 
ground  therefor  exists."** 

The  question  of  the  legality  of  an  annexation  of  terri- 
tory by  a  municipal  corjjoration  can  not  be  inquired  into 
in  a  collateral  proceeding  for  an  injunction  to  restrain 
the  alleged  illegal  expenditure  of  the  public  money  in 
the  annexed  territory  and  to  require  restitution  of  that 
already  expended.'''-* 

A  court  of  equity  has  no  jurisdiction  to  interfere  with 
prosecutions  for  criminal  offenses,  and  it  makes  no  dif- 
ference whether  the  prosecution  is  under  a  statute  which 
ajiiilies  to  the  State  at  large  or  to  an  ordinance  which  is 
in  force  only  in  a  particular  municipality.^ 

A  city  has  power  to  ])rohibit  and  punish  various  of- 
fenses in  the  nature  of  misdemeanors  not  involving  civil 
or  property  rights,  and  prosecutions  for  such  offenses 
can  not  be  interfered  with  by  a  court  of  equity  upon  the 
ground  of  the  mimber  of  persons  charged  with  the  offense 
or  upon  any  other  ground.^ 

»5  Franklin  Union  v.  People,  220  111.  55. 

111.  355.  "8  Roby  v.  City,  215  111.  604. 

»•  HamiUon    v.    Solvay   Co.,   227  »»  Ogle  v.  City,  238  111.  389. 

111.  501,  and  cases  cited.  i  City  v.  Ry.  Co.,  222  111.  560. 

OT  Allott  V.  Strawboard  Co.,  237  ^  Ihid. 
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The  fact  that  an  ordinance  not  involving  civil  or  prop- 
ertj'  rights  is  void  or  that  a  party  seeking  an  injunction 
has  not  violated  its  provisions  affords  no  ground  for 
interference  by  a  court  of  equity.^ 

If  the  court  where  a  prosecution  for  violation  of  an 
ordinance  has  been  commenced,  can  not  adequately  pro- 
tect the  rights  of  the  defendant  and  the  controversy  in- 
cludes some  equitable  feature  which  can  only  be  deter- 
mined by  a  court  of  equitable  jurisdiction,  a  court  of 
equity  may  interfere  and  decide  the  controversy.* 

A  court  of  equity  will  not  stay  the  enforcement  of  an 
ordinance  upon  legal  grounds,  but  the  defendant  must 
have  some  equitable  right  which  can  only  be  recognized 
by  the  court.^ 

Litigation  commenced  in  a  court  of  law  of  competent 
jurisdiction  should  be  allowed  to  proceed  to  a  final  con- 
clusion in  that  court,  and  it  would  be  obvious  error  for  a 
court  of  equity  to  take  jurisdiction  to  determine  the  suit 
upon  a  ground  equally  available  in  the  court  of  law;  and 
this  is  particularly  true  in  case  of  prosecutions  for  the 
violation  of  ordinances.^ 

A  court  of  equity  can  not  take  jurisdiction  to  declare 
an  ordinance  void  upon  the  ground  that  a  largo  number 
of  suits  for  violation  of  the  ordinance  have  been  begun, 
since  many  penalties  for  many  violations  of  the  ordi- 
nance do  not  amount  to  irreiiarable  injury,  and  an  offen- 
der can  not,  by  repeating  his  offense,  confer  jurisdiction 
upon  a  court  of  equity  wliich  does  not  otherwise  exist.' 

An  injunction  will  not  lie  to  restrain  a  mere  libel.* 

An  injunction  will  not  lie  to  restrain  an  owner  from 
erecting  a  fence  or  building  upon  his  own  land  which  will 
have  the  effect  to  dcjirive  Iho  owner  of  the  adjoining 
premises  of  light,  air  or  view." 

svity  V.  Hy.  Co.,  222  111.  560.  111.  App.  465;   Hospital  v.  People, 

*  Ibid.  223  111.  244. 

6  Ibid.  "  Mctzger  v.  Hockrein,  83  N.  W. 

a  Ibid.  Rep.    (Wis.)    308;    Bank  v.   Bank, 

1  Ibid.  27   Vt.   505;    Mahan  v.  Brown,   13 

s  Diatite  v.  Mfg.  Co.,  114   Mass.  Wend.   261;   Phelps  v.   "Nowlen,  1i 

69;      High     on      Inj.,     1015-1093;  N.   Y.    40;    Itideout   v.    Knox,    148 

Piano    Co.    v.    Bent,    GO    111.    App.  Mass.  36S;   Ouest  v.  Reynolds,  68 

372;    Uj.    Co.   V.   Electric   Co.,   74  111.  478. 
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Equity  will  not  ciiforeo  n  buildins:  restriction  by  in- 
jiinetion  but  will  Iciwc  coiniilainaiit  lo  his  rciiiody  at  law, 
wlicr(>,  l)y  the  acts  of  tiic  party  iniiiosiin''  such  restric- 
tion, or  those  clainiini!,-  lunU'r  him,  the  proiierty,  and  that 
in  the  neigliborhood,  has  so  eluin<>ed  in  its  character  as 
to  make  it  unlit  or  unjirofitable  for  use  if  tlie  restriction 
he  enforced,  or  where  to  grant  relief  would  be  a  great 
hardship  on  the  defendant  and  of  no  benefit  to  complain- 
ant, or  wliei'e  the  eom]>lninant  has  wni\'ed  or  al)andoned 
the  restriction,"'  or  upon  the  ground  tliat  tlie  defendant  is 
violating  sucli  restriction  to  a  greater  extent  than  the 
coni]ilainant." 

A  court  of  eipiity  will  not  entertain  jurisdiction  for  the 
purpose  of  enjoining  a  de  facto  incumbent  of  an  office 
from  jierforming  his  duties,  or  for  enjoining  the  payment 
of  fees,  salary  or  emoluments  of  an  office  to  a  de  facto 
incumbent  thereof,  nor  to  determine  questions  concern- 
ing tlie  election  or  aj^pointment  of  public  officers  or  their 
title  to  office,  for  the  reason  that  a  complete  remedy  is 
given  by  quo  warranto  in  courts  of  law.'^ 

A  court  of  equity  is  not  a  proper  tribunal  for  determin- 
ing dis))uted  questions  between  the  mayor  and  the  coun- 
cil of  a  city  concerning  the  appointment  and  removal  of 
officers,  or  the  rights  of  an  appointed  officer  to  the  office 
which  he  claims.  It  has  no  jurisdiction  to  interfere  with 
the  ])ublie  duties  of  any  of  the  departments  of  the  govern- 
ment.^^ 

Injunction  will  not  lie  to  enforce  the  specific  perform- 
ance of  a  contract  for  personal  services;"  to  enforce  the 
observance  of  a  city  ordinance  prohibiting  the  erection  of 
buildings  not  nuisances  per  se.  '■'"'  Injunction  will  not  lie 
to  compel  one  man  to  deal  with  another,  or  to  force  a 
member  upon  a  voluntary  association,'"  nor  to  interfere 
with  the  enforcement  of  its  rules,  unless  the  bill  shows 

>»  Ewertsen  v.   Gcrstcnherg.  186  App.  581. 

111.  344;   Curtis  v.  Rubin,  244  111.  ^^  Laicrence    v.    Gilroy,    50    111. 

88.  App.  310. 

11  Curtis  V.  Ruhin.  244  111.  88.  ''■  Sheldon  v.  Weeks,  51  111.  App. 

i2  Burgess  v.  Davis.  138  111.  578;  314;    Oehlcr  v.  Levy,  234   111.   595. 

Laiin  v.  Coirun'rs..  245  111.  496.  i"  A.  L.  S.  Co.  v.  C.  L.  8.  Exch., 

i^Hutchins    v.    tieffran,    56    111.  41    111.   App.    149;    Bostedo  v.  Bd. 
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a  want  of  jurisdiction  to  discipline  the  member  or  a  case 
of  extreme  unfairness  and  gross  injustice;"  nor  for  tin 
purpose  of  re-litigation;^®  nor  to  restrain  criminal  or 
quasi  criminal  prosecutions  ;^"  nor  to  compel  a  person  to 
retain  another  in  his  employ.-'' 

An  injunction  will  not  be  granted  to  allay  the  fears 
and  apprehensions  of  parties,  but  only  to  grant  protec- 
tion against  acts  which  are  not  only  threatened  but  will 
in  all  probability  be  committed  to  the  injury  of  the  com- 
plainant.-^ 

A  breach  of  contract  will  not  be  enjoined  l)y  a  court 
of  equity  where  the  terms  of  the  contract  are  so  uncer- 
tain that  it  could  not  have  been  specifically  enforced  had 
the  complainant  chosen  such  remedy.^- 

Injury  must  be  actually  threatened. — Wliile  anticipated 
unlawful  acts  of  the  defendant  may  furnish  ground  for 
an  injunction,  fear,  alone,  of  such  illegal  action  is  not 
sufficient.  There  must  be  something  more  than  the  pos- 
sibility of  illegal  action — something  more  than  mere  ap- 
prehension. The  act  sought  to  be  enjoined  must  be  one 
the  doing  of  which  is  actually  threatened  and  may  be 
expected  with  reasonable  certainty  if  not  enjoined.^' 

Suit  must  be  prosecuted  diligently. — In  cases  of  injunc- 
tions, more  diligence  in  prosecuting  the  suit  is  required 
than  in  ordinary  suits;-*  and  when  a  party  obtains  a 
temporary  injunction,  he  is  boimd  to  be  ready  at  all  times 
to  appear  and  maintain  the  same.^° 

Trade,  227  111.  90;    Allen  v.  Asso-  ^^  Chicago  Tel.  Co.  y.  N.  W.  Tel. 

ciation,    232    111.    45S,    and    cases  Co.,  199  111.  324. 

cited.  -=  Cleveland  v.   Martin,   218    111. 

^T  Engel  v.   M'alsh,   258   111.   98;  73. 

see  Ki/a»  V.  Ctidahy,  157   111.  108.  ^^Tenner    v.    Ry.    Co.,    258    111. 

rsVan   Wert   v.    Boyes.    140    111.  523;    Chicago    Tel.    Co.    v.    N.    W. 

89.  Tel.  Co..  199  III.  324. 

19  Poj/erv.  Tillage,  123  111.  Ill;  "^  Classen    v.    Danforth,    56    111. 

Skakel  v.  Roche,  27  111.  App.  423;  App.    552;    Atkins   v.   BiUings,   72 

City  V.  Ry.  Co.,  222  111.  560.  111.  597;   Hopkins  v.  Lead  Co.,  72 

2"  High  on  Inj.,  §  1112;   Kenni-  111.  373. 

cott  V.  Leavitt,  37   111.   App.   435;  ^^  Reilly  v.  Tolman,  54  111.  App. 

Cream  Co.  v.  Stevens,  62  111.  App.  588. 
334 
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Writ  releases  all  error,  etc. — By  section  5  it  is  i)ro- 
\i(k'(l  Uiat 

"Every  injunction,  when  granted,  shall  operate  as  a  release  of  all 
errors  in  the  proceedings  at  law  that  are  prayed  to  be  enjoined."  -» 

The  above  section  under  the  Revised  Laws  of  1833,  witli 
(litforcnt  context,  was  hold  not  to  release  errors  at  law 
when  the  action  enjoined  had  not  progressed  to  a  judg- 
ment.*^ 

And  the  enjoining  of  tlie  issue  of  a  tax  deed  operates 
as  a  release  of  all  irregularities  in  the  proceeding  to  got 
a  tax  title  as  against  the  complainant.*^ 

An  injunction  sued  out  to  enjoin  tlie  sale  of  property 
which  has  been  levied  upon  under  execution  at  law,  upon 
grounds  independent  of  the  validitj'  of  the  judg-ment,  does 
not  operate  to  release  the  errors  in  the  proceedings  in 
which  the  judgment  was  rendered,  as  would  be  the  case 
wliere  the  injunction  has  reference  to  the  judgTiieut  it- 
self."" 


SECTION  II. 
BY   WHOM   GRANTED— PROCEEDINGS    TO   OBTAIN. 

The  statutes  relating  to  injunctions,  as  now  in  force  in 
this  State,  are  contained  in  chapter  69,  entitled  " Injunc- 
tions. "^^ 

Judges  authorized  to  grant. — The  supreme  and  appel- 
late courts  liave  no  original  jurisdiction  to  issue  or  order 
an  injunction. ^1 

By  section  1  of  chapter  entitled  "Injunctions,"  it  is 
]U'Ovided  that 

"The  superior  court  of  Cook  county,  and  the  circuit  courts  in  term 
time,  and  any  judge  thereof  in  vacation,  shall  have  power  to  grant 
writs  of  injunction."  3= 


=«Rev.   Stat.    (1913)    1366;    3   J.  III.  620. 

&  A.  An.  Stat.  3360.  =»  Fahs  v.  Roberts,  54  111.  192. 

-T  HcConnell  v.  Ayres,  3   Scam.  so  Rev.   Stat.    (1913)    1366;    3   J. 

210;    Parkinson    v.    Truesdale,    3  &  A.  An.  Stat.  3352. 

Scam.  367;    Wierich  v.  DeZoya,  2  3i  Bryant   v.   People,   71   111.   32. 

Gilm.  385.  32  Rev.   Stat.    (1913)    1366;    3  J. 

■'Garrick    v.    Chamberlain,    97  &  A.  An.  Stat.  3352. 
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Injunctions  so  issued  may  operate  tlirougliout  the 
State  and  a  dismissal  of  tlie  bill  by  one  circuit  court  does 
not  render  the  question  res  adjudicata,  so  as  to  prevent 
another  circuit  court  from  entertaining  the  bill;  and  the 
former  court  can  not  vacate  the  order  of  the  latter  that 
a  writ  of  injunction  be  issued.  Such  an  order  can  be  va- 
cated only  on  motion  in  term  time.^^ 

An  injunction  issued  by  a  state  court  is  said  to  be  dis- 
solved by  removal  of  the  cause  into  the  United  States 

COUl't.^"* 

An  injunction  issued  against  a  corporation  by  a  state 
court,  is  l)inding  on  a  receiver  subsequently  appointed  by 
the  United  States  court.^^ 

When  master  in  chancery  may  grant. — Section  2  pro- 
vides that 

"When  no  judge  authorized  to  grant  writs  of  injunction  is  present 
in  the  county,  or  being  present,  is  unable  or  incapacitated  to  act,  a 
master  in  chancery  in  such  county  may  order  the  issuing  of  such 
writ."  36 

It  is  erroneous  for  the  clerk  of  the  court  to  issue  a  writ 
without  an  order  of  the  court,  judge  or  master.^'' 

Notice  of  application,  except  when,  etc. — Section  3  pro- 
vides that 

"No  court,  judge  or  master  shall  grant  an  injunction  without  pre- 
vious notice  of  the  time  and  place  of  the  application  having  been 
given  to  the  defendants  to  be  affected  thereby,  or  Such  of  them  as  can 
conveniently  be  served,  unless  it  shall  appear,  from  the  bill  or  affi- 
davit accompanying  the  same,  that  the  rights  of  the  complainant  will 
be  unduly  prejudiced  it  the  injunction  is  not  issued  immediately 
or  without  such  notice."  ss 

When  the  more  act  of  giving  notice  might  be,  of  itself, 
productive  of  llic  mischief  apprehended,  by  inducing  the 
defendant  (o  accelerate  the  act  that  it  might  be  complelc 
])efore  the  time  for  making  the  a])iilication  should  have  ar- 
rived, the  couit  will  award  the  injunction  without  notice.*" 


33  Welch  V.   People,   38   111.   20.  &  A.  An.  Stat.  3353. 

MDist.   Co.  V.   Corse,  4   Bissell,  'tT  Phelps  v.   Foster,  IS   III.   309 

514.  38  Rev.   Stat.    (1913)    1366:    3  .1. 

3'o  Safford  v.   The  People,  85  111.  &   A.   An.   Stat.   33.-.3;    Ilovnanian 

558.  V.  lirdcssern,  63   111.  App.  353. 

»«Rev.  Stat.    (1913)    1366;   3  J.  3»  2  Dan.  Ch.  Pr.  1664. 
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It  suffioiently  appears  that  tlio  rights  of  the  complain- 
ant will  bo  unduly  prejudiced  if  an  injunction  is  not  is- 
sued immediately  and  without  notice,  when  such  fact  is 
averred  in  the  hill,  and  the  cdmitlainanCs  aflidavit  to  the 
hill  is  positive,  and  not  upon  infoimation  and  belief.*" 

WhetluM-  tlie  rights  of  the  complainant  in  a  bill  for  in- 
junction will  be  prejudiced  if  the  injunction  is  not  issued 
innnediately  and  without  notice  must  be  determined  by 
the  court,  judge  or  master  from  the  the  facts  appearing 
from  the  bill  or  its  accomi)anying  affidavit,''^  and  if  no 
such  result  can  be  inferred  from  the  facts  averred  or 
stated  it  is  error  to  issue  the  injunction  without  notice, 
ujntn  the  mere  conclusion  of  the  complainant.''- 

Where  a  proceeding  has  passed  to  a  final  decree  making 
an  injunction  perpetual,  if  the  proof  justifies  such  decree 
no  advantage*  can  bo  taken,  on  aitiioal,  of  the  fact  that  the 
l)reliminary  injunction  was  granted  without  notice  to  the 
defendant.^* 

.Vo.  273.    Affidavit  that  complainant  mil  be  prejudiced  ty  notice  of  ap- 
plication, etc. 
(Venue  and  title  of  cause  as  in  No.  20.1,  ante.) 

A.  B.,  of,  etc,  on  oath  states  that  he  is  one  of  the  complainants  in 
the  above  entitled  cause;  that  he  is  advised  and  informed,  and  so 
states  the  facts  to  be,  that  the  rights  of  the  complainants  will  be  un- 
duly prejudiced  if  the  injunction  in  this  cause  is  not  issued  imme- 
diately, or  without  notice  to  the  defendants.  (//  the  affidavit  to  the 
bill  is  not  positive,  but  is  upon  information  and  belief,  here  state  facts 
form  which  the  conclusion  can  be  drawn.)  <* 

Subscribed,  etc. 

A.  B. 

No.  27.}.     Notice  of  application  for  injunction. 
(Venue  and  title  of  cause  as  in  No.  203,  ante.) 
To  the  above  named  defendants: 
Take  notice  that  on,  etc.,  or  as  soon  thereafter  as  counsel   can  be 
heard,  the  complainant  will  make  an  application  to  one  of  the  honor- 

*o  Village  v.   Schroeder,  1S2   111.  « Hospital    v.    People,    223    111. 

192;    Vault    Co.   v.    Hurd,    73    111.      244. 
App.  107.  ■IS  Peters  v.  Harris,  245  111.  419. 

<i  People   v.   McWeeny,    259    111.  **  Vault  Co.  v.  Hurd,  73  111.  App. 

161.  107;   Village  v.  Schroeder,  182  111. 

198. 
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able  judges  of  said  court  in  to  wit:     The  Hon.  at  his  cham- 
bers, in,  etc.,  for  an  injunction  as  prayed  in  the  bill  now  on  file  in 
said  cause;   at  which  time  and  place  you  can  appear  and  resist  said 
application,  if  you  see  fit  to  do  so. 
Dated,  etc. 

P.  Q.. 
Solicitor  for  Complainant. 

No.  275.    Form: — Affidavit  that  no  judge  is  present  to  grant  writ. 
(Venue  and  title  of  cause  as  in  No.  '203,  ante.) 

A.  B.  on  oath  states,  that  he  is  one  of  the  complainants  in  the  above 
entitled  cause:  that  no  judge  authorized  to  grant  writs  of  injunction 
Is  present  in  this  county  (or  being  present,  "is  unable  or  incapacitated 
to  act"). 

AfBant  therefore  prays  that  the  master  in  chancery  in  such  county 
may  order  the  issuing  of  such  writ. 

A.  B. 

(Add  jurat.) 

No.  276.    Form — Order  for  injunction  by  a  judge. 
(Venue  and  title  of  cause  as  in  No.  203,  ante.) 

Upon  the  reading  of  the  bill  of  complaint  and  accompanying  affi- 
davits, it  is  ordered  that  a  writ  of  injunction  issue  in  the  above  en- 
titled cause,  as  prayed  in  said  bill,    (*)   upon  the  complainants  filing 

with  the  clerk  of  this  court  a  bond  in  the  penal  sum  of  $ ,  with 

T.  W.  and  D.  P.  as  sureties,  conditioned  that,  etc.,  (here  insert  the 
condition  as  may  be  required;  or  if  the  judge  is  of  opinion  that  the 
injunction  ought  to  be  granted  without  bond,  add  after  the  (*)  these 
words:)  "And  for  good  cause  shown,  it  is  further  ordered,  that  said 
injunction  issue  without  bond." 

,  J'-dge. 

Dated,  etc. 

No.  277.    Fonn — Order  by  master  in  the  absence  of  a  judge. 
(Venue  and  title  of  cause  as  in  No.  203,  ante.) 

It  appearing  to  the  undersigned,  master  in  chancery  of  said  county, 
that  there  is  no  judge  authorized  to  grant  writs  of  injunction  present 
in  the  county; 

It  is  therefore  ordered,  that  a  writ  of  injunction  be  issued  by  the 
clerk  of  said  court,  in  the  above  entitled  cause,  as  prayed  in  said  bill. 

(I7isert  from,  the  (*)  in  last  form  No.  27G,  above.) 

Verification  of  bill. — To  warrant  the  issuing  of  a  tempo- 
rary injunction  upon  the  allegations  of  a  bill  of  complaint, 
sucli  allegations  must  in  their  material  parts  be  verified, 
and  such  verilication  must  be  positive  and  not  merely  on 
information  and  belief.^" 

«2  High  on  Inj.,  Sec.  1567;  Crawford  v.  }3cn,  S5  lU.  App.  421 ; 
Board  v.  Riordan,  94  111.  App.  2!)8;       Murphy  v.  Murphy,  1.89  111.  366. 
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Affidavit  to  a  bill  for  an  injunction  is  defective  which 
states  that  the  matters  and  things  related  in  the  bill  were 
true  in  substance  and  fact,  except  so  far  as  they  were 
stated  on  information  and  belief,  but  wliich  fails  to  dis- 
tinguish between  matters  stated  upon  complainant's  own 
knowledge  and  those  stated  upon  information  and  belief.'" 

If  the  facts  alleged  in  the  bill  for  an  injunction  and  ad- 
mitted by  the  demurrer  are  sufficient  to  authorize  the 
court  to  grant  the  injunction,  it  is  immaterial,  on  appeal, 
whether  the  bill  was  suilicieutly  verified  by  affidavit  or 
not." 

Injunctions  granted  on  Sunday. — By  the  23d  section  it 
is  provided,  that 

"When  an  application  shall  be  made  on  a  Sunday  for  a  writ  of 
injunction,  and  there  shall  be  filed  with  the  bill  an  affidavit  of  the 
complainant,  or  his,  her  or  their  agent  or  attorney,  stating  that  the 
benefits  of  an  injunction  will  be  lost  or  endangered,  or  irremediable 
damage  occasioned,  unless  such  writ  be  immediately  issued,  and  giving 
the  reasons  for  such  statement,  then  it  shall  be  lawful  for  any  officer 
who  is  authorized  by  the  law  of  this  State  to  grant  writs  of  injunc- 
tion, if  it  appears  to  him  from  such  affidavit  that  the  benefits  of  an 
injunction  will  be  lost  or  endangered,  or  irremediable  damage  occa- 
sioned unless  such  writ  be  immediately  issued,  and  if  the  complainant 
otherwise  be  entitled  to  such  writ  under  the  law,  to  grant  a  writ  of 
injunction  on  a  Sunday;  and  it  shall  be  lawful  for  the  clerk  to  issue, 
and  for  the  sheriff  or  coroner  to  serve  such  writ  of  injunction  on  a 
Sunday  as  on  any  other  day,  and  all  affidavits  and  bonds  made  and 
proceedings  had  in  such  case  shall  have  the  same  force  and  effect  as 
if  made  or  had  on  any  other  day."  is 

Previous  to  the  present  statute,  injunctions,  in  cases  of 
urgent  necessity,  might  be  issued  on  Sunday,  to  prevent 
irreparable  injury.*® 

No.  278.     Form — Affidavit  to  obtain  an  injunction  on  Sunday. 
IVenue  and  title  of  cause  as  in  No.  203,  ante.) 

A.  B.  on  oath  states,  that  he  is  complainant  in  the  above  entitled 
cause;  that  the  benefits  of  an  injunction  as  prayed  in  the  bill  of  com- 


*f  Hospital    v.    People,    223    111.  &  A.  An.   Stat.   3378;    see   People 

244.  v.  McWeeny.   259   111.   161. 

*■!  Amusement   Co.   v.   Froliman,  i«  Langabicr  v.  R.  R.  Co.,  64  111. 

202  111.  540.  243. 

"Rev.   Stat.    (1913)    1368;    3  J. 
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plaint  will  be  lost  or  endangered,  or  irremediable  damage  occasioned 
unless  such  writ  be  immediately  issued.  And  afiiant  further  states, 
that  (Here  give  the  reasons  for  such  statement,  etc.) 


A.  B. 


{Add  rural.) 


SECTION  III. 
TO   STAY   SUIT  OR  JUDGMENT. 

Venue — Where  served — When  writ  will  issue. — The  4th 

section  of  the  statute  provides  that 

"When  an  injunction  shall  be  granted  to  stay  a  suit  or  judgment 
at  law,  the  proceedings  shall  be  had  in  the  county  where  the  judgment 
was  obtained,  or  the  suit  is  pending;  but  the  writ  may  be  sent  in 
the  first  instance  into  any  county  in  this  State  where  the  defendant 
resides."  ^o 

Before  a  judgiiient  at  law  will  ho  enjoined  it  ninst  not 
only  appear  that  the  judgment  was  rendered  without  tlie 
fault  or  negligence  of  the  party  seeking  relief,  but  also 
that  there  is  a  good  and  sufficient  defense  to  the  suit  so 
that  upon  a  re-trial  the  result  would  be  different."'* 

A  court  of  equity  will  not  enjoin  the  enforcement  of  a 
judginent  at  law,  unless  by  accident,  fraud  or  mistake  the 
complainant  was  prevented  from  establishing  his  claim 
or  making  his  defense  and  he  is  free  frcnn  negligence.''' 

Chancery  has  jurisdiction  to  enjoin  a  judgment  ob- 
tained by  fraud  ;'^-  or  by  means  of  a  false  return."'^ 

The  prosecution  of  a  suit  for  a  violation  of  a  village 
ordinance  can  not  be  resti'ained,  and  the  parties  can  not, 
by  waiving  the  question  of  jurisdiction,  compel  the  court 
to  hear  the  case.''''' 

A  state  court  can  iiol  enjoin  a  judgment  rendered  in 
the  Tinitctl  Stales  court.'"""' 

■'•oRev.   Stat.    (1913)    1366;    3   .1.  ■■:  Babcork  v.  McCamant,  53  111. 

&  A.  An.  Stat.  3355;  Bank  v.  A'cw-  214. 

man,  55  111.  App.   534;    Oarretson  MWood  v.  City,  271  111.  173. 

V.  Mfo.  Co.,  61  111.  App.  443.  MYates  v.  Batavia,  79  III.  50n: 

.'.1  OMxns    V.     h'anstcad,    22    111.  Poycr  v.   Village.   123  111.   Ill;    A'. 

161;    Weaver  v.  Poyer,  70  111.  567;  If.  Co.  v.  City,  47  111.  App.  73. 

Uigiiins    v.    liuUock,   73    III..   205;  '•■•  McKim   v.   Toorhirs,  11  U.  S. 

Blaikburn    v.    Bell,    91    III.    434;  (7  Cranch)   279;   Logan  v.  Lucas, 

Culson  V.  Leitch,  110  III.  504.  59  111.  237. 
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Tlio  iiractice  of  resorting  to  courts  of  equity  to  enjoin 
,iu(l!;:inents  at  law  should  not  be  encouraged.'** 

Technical  dofensos  to  actions  on  jiroiiiissory  notes, 
binding  the  defendant  in  eiiuily,  are  no  ground  for  en- 
joining a  judgment. ^^ 

The  fraud  wliich  will  justify  the  enjoining  of  the  collec- 
tion of  a  judgment  must  be  in  the  procurement  of  the 
judgment,  and  if  there  be  fraud  entering  into  the  cause  of 
action  which  vitiates  it  that  defense  must  be  interposed 
in  the  action  unless  the  party  was  by  fraud  prevented 
from  interposing  it.^^ 

The  negligence  of  an  attorney  will  not  authorize  relief 
against  a  judgment  at  law.''*'* 

An  injunction  may  be  granted  against  a  judgment 
when  the  defendant  had  a  good  defense  of  which  he  was 
ignorant,  and  which  he  could  not  have  discovered  by  rea- 
sonable diligence  in  time  to  use  the  same.*'" 

Even  though  a  judgnient  is  absolutely  void  for  want  of 
jurisdiction  of  the  person  or  subject-matter,  a  court  of 
e(iuity  will  not  enjoin  its  enforcement  unless  there  is  some 
cijuitable  ground  for  interference.*'- 

The  power  of  a  court  of  equity  to  enjoin  the  enforce- 
ment of  a  judgment  must  be  exercised  according  to  fixed 
rules,  one  of  which  is,  that  it  is  no  ground  for  relief 
in  equity  that  a  judgment  is  wrong  in  law  or  fact,  or  both, 
if  the  comi)lainaut  had  an  opportunity  to  make  his  de- 
fense at  law  but  omitted  to  do  so."* 

A  court  of  equity  will  not  interfere  to  restrain  the  col- 
lection or  revival  of  a  judgment,  even  though  the  judg- 
ment was  rendered  without  service  of  process,  unless  a 
meritorious  defense  is  shown.®* 


'■9  Foot   V.    Dcspain.   87    IH.   28;  e-2  Sumner    v.    Village,    214    III. 

Blackburn  v.  Bell.  91  HI.  434.  388;     Franklin    Union    v.    People, 

"  Sprague   v.   Lux,    12   111.   App.  220  111.  353. 

271.  "3  Suviner    v.    Village,    214    111. 

'■iHollister    v.    Sohra,    2G4    111.  3SS;    Martin    v.    McCall,    247    111. 

535.  484;   Miller  v.  Barto,  247   111.  104. 

f^"  Bardonski   v.   Bardonski,    144  <i*  Reed  v.  Bank.  230  111.  50;  Tel- 

III.  284.  ford  v.   Brinkerhoff,   163   111.    439. 

«o  Harding  v.  Hawkins,  141   111. 
572. 
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The  question  whether  there  is  a  meritorius  defense  to 
the  suit  at  law  is  as  important  as  the  question  of  service, 
and  the  complainant  must  prove  such  meritorious  defense, 
or,  if  proof  is  waived  or  the  defense  admitted,  preserve 
evidence  of  the  fact  in  the  record."^ 

It  is  not  enough  that  a  bill  alleges,  generally,  that  the 
complainant  has  a  meritorious  defense,  but  the  bill  must 
set  out  facts  which,  if  true,  would  constitute  such  meri- 
torious defense.*'^ 

Part  of  judgment  only,  may  be  enjoined. — Section  7 
Ijrovidos  that 

"Only  so  much  of  any  judgment  at  law  shall  be  enjoined  as  the 
complainant  shall  show  himself  equitably  not  bound  to  pay,  and  so 
much  as  shall  be  sufficient  to  cover  costs."  e^ 

As  to  justice's  judgment — When  not  enjoined. — Section 
6  provides  that 

"No  writ  of  injunction  shall  be  granted  to  stay  proceedings  under  a 
judgment  obtained  before  a  justice  of  the  peace  for  a  sum  not  exceed- 
ing twenty  dollars,  besides  the  costs. "cs 

An  injunction  staying  proceedings  on  a  judgment  be- 
fore a  justice  of  the  peace  for  a  small  sum,  ought  not  to 
be  granted.®^ 


SECTION  IV. 
BOND. 

Bond — Where  judgment  enjoined — Damages  on  disso- 
lution.— It  is  rcciuired  l)y  .section  S,  1h;it 

"Before  an  injunction  shall  issue  to  enjoin  a  judgment,  the  com- 
plainant shall  give  bond  to  the  plaintiff  therein,  in  double  the  amount 
of  such  judgment,  with  sufficient  surety  approved  by  the  court,  judge 
or  master,  conditioned  for  the  payment  of  all  moneys  and  costs  due  to 
the  plaintiff  in  the  judgment,  and  such  damages  as  may  be  awarded 

05  Auto.  Co.  V.  Boi/nton,  240  111.  &  A.  An.  Stat.  33G1. 
171.  «a  YorA-     V.    Kile,    67    111.    233; 

CO  Rccd  V.  Bank,  230  111.  50.  Brcrlcenric'gc    v.    McCormick,    43 

oTRev.   Stat    (1913)    1366;    3   .1.  111.  491;   Wiley  v.  Southerland,  41 

&    A.    An.    Stat.    3361;    Colson   v.  111.     2,'j;     Duncan     v.     Mornson. 

Lcilch,  110  111.  504;   Ross  v.  Cox,  Breose,   151;    Holmes   v.   Statrlcr. 

69   111.  430.  57    III.    209;    Farni   v.    Tcsson,   51 

'isRev.   Stat.    (1913)    1306;    3   J.  111.  393. 
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aprainst  the  complainant  In  case  the  injunction  is  dissolved.  If  tlic 
injunction  be  dlissolved,  in  tlie  whole  or  in  part,  the  complainant  shall 
pay,  exclusive  of  legal  interest  and  costs,  such  damages  as  the  court 
shall  award,  not  exceeding  ten  per  centum,  on  such  part  as  may  be 
released  from  the  Injunction."  'o 

This  section  and  not  section  12  governs  the  award  of 
damages  on  the  dissolution  of  an  injunction  against  the 
colloction  of  a  judgment. '^ 

The  provision  for  damages  in  this  section  was  inteiuled 
as  a  penalty  and  it  is  not  necessary  that  the  award  should 
he  based  upon  suggestion  of  damages  and  proof,  as  in 
the  case  of  compensatory  damages  provided  for  in  section 
12  of  the  act." 

Bond  required  in  other  cases. — Section  9  provides,  that 

"In  all  other  cases,  before  an  injunction  shall  issue,  the  complainant 
shall  give  bond  in  such  penalty,  and  upon  such  condition,  and  with 
such  security  as  may  be  required  by  the  court,  judge  or  master  grant- 
ing or  ordering  the  injunction:  Provided,  bond  need  not  be  required 
when,  for  good  cause  shown,  the  court,  judge  or  master  is  of  opin- 
ion that  the  injunction  ought  to  be  granted  without  bond."  "3 

The  duty  of  approving  the  bond  can  not  be  delegated 
to  the  clerk  of  the  court;''*  but  a  bond  approved  by  the 
clerk  is  good  as  a  common  law  obligation.''^ 

The  statute  fixes  the  penalty  and  conditions  of  the  bond 
only  in  the  case  of  enjoining  the  collection  of  judgments. 
In  all  other  cases  the  complainant  must  give  bond  in  such 
penalty  and  such  condition  as  the  court  may  require.''*' 

Where  an  application  continuing  an  injunction  in  force, 
pending  an  appeal  from  a  decree  dissolving  the  same,  is 
granted,  the  court  may  require  such  further  bond  as  it 
deems  equitable.''"    The  amount  of  the  bond  in  a  suit  to 

JO  Rev.   Stat.    (1913)    1366;    3  J.  35;   see  Mining  Co.  v.  PuUing,  89 

&  A.  An.  Stat.  3361.  111.   58. 

"1  HoUister    v.    Sohra,    264    111.  "  Boschner  v.  Stamp  Co..  SO  111. 

535.  App.  27;   Wanless  v.  R.  R.  Co.,  77 

^2  HoUister    v.    Sohra,    264     111.  111.    App.    120;    Barnes    v.    Broolc- 

535;  overruling  Reed  v.  Bank,  230  man.  107  111.  317. 

III.  50.  -•^KoUlsaat  v.  Crate,  144  111.  14; 

"Rev.  Stat.    (1913)    1366;    3   X  7?.  R.  Co.  v.  Ry.  Co.,  81   111.  App. 

&   A.    An.    Stat.    3361;    Joslyn    v.  435;   S.  C,  182  lU.  501. 

Dickcrson,  71   III.   25;    Biggins  v.  tt  R.  R.  Co.  v.  Ry.  Co.,  182  111. 

BuUock,  73  III.  205.  501. 

'•  Rutan   V.   Bank,   72   111.   App. 
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enjoin  proceedings  in  a  suit  at  law  is  discretionary  with 
the  chancellor^* 

A  bond  made  voluntarily,  for  sufficient  consideration, 
unless  it  is  repugnant  to  the  statutes  or  public  policy,  is 
valid  at  common  law,  although  it  does  not  comply  strictly 
with  the  statute  in  pursuance  of  which  it  was  executed. 
If  the  collection  of  a  note  is  enjoined,  the  judge  or  master 
may  require  the  complainant  to  give  security  for  the  pay- 
ment of  the  debt  in  case  he  fails  to  maintain  his  suit."^ 

The  sureties  in  the  injunction  bond  are  not  liable  for 
wrongs  suffered  by  the  defendant,  during  the  time  the  in- 
junction was  in  force,  by  unlawful  acts  of  the  complain- 
ant, other  than  the  improvident  act  of  suing  out  the  writ. 
They  are  not  liable  for  the  tortious  acts  of  the  complain- 
ant in  taking  and  converting  the  property  during  the  pen- 
dency of  the  injunction.*" 

Who  may  take  bond. — The  10th  section  provides  that 

"The  bond  in  any  case  may  be  entered  into  before  the  clerk  of  the 
court  from  which  the  writ  is  to  be  issued — the  court,  judge  or  master 
granting  or  ordering  the  injunction  having  first  approved  the  security — 
or  it  may  be  entered  into  before  such  court,  judge  or  master."  si 

The  duty  of  approving  the  bond  can  not  be  delegated 
to  the  clerk.*^ 

When  and  where  to  be  filed. — Section  11  requires  that 

"All  bonds  required  by  this  act  shall  be  filed  with  the  clerk  of  the 
court  to  which  the  writ  is  returnable,  before  such  writ  shall  issue."  »'i 

No.  279.     Form  of  motion  to  dissolve  injunction. 

In  the Court. 

Term,  A.  D.  19—. 

A.  B.    ^ 
V.         >     In  Chancery. 
C.  D.    J 

And  now  comes  C.  D.,  the  defendant,  by  E.  F.,  his  solicitor,  and 
moves   the    court   to   dissolve   the    injunction   heretofore   granted   and 

IS  Note  Co.  V.  Kerr,  77  111.  App.  si  nev.   Stat.    (1913)    1367;    3  J. 

53.  &  A,  An.  Stat.  3364. 

7"  Barnes  v.  Brookman,  107   111.  s-  Rutan   v.   Bank,   72   III.   App. 

317;  sec  Ryan  v.  Ander.wn,  25  111.  35. 

372.  8.1  Rev.   Stat.    (1913)    13G7;    3   J. 

80  Cummitigs    v.    Mugiie,    94    111.  &  A.  An.  Stat.  3364. 
186. 
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issued   in   said  rause;    and    lor  grounds  of  said   motion   sliows   to   tlie 
court  here,  the  following,  that  is  to  say; 

I.  There  is  no  eciuity  on  the  face  of  said  bill. 

II.  The  material  allegations  of  said  hill  are  denied   iiy  the  defend- 
ant's answer,  anil  the  atlidavits  filed  therewith. 

III.  Other  reasons. 

By  reason  whereof,  the  defendant  prays  that  said  injunction  be  dis- 
solved. 

E.   F. 
Solicitor  for  Complainant. 
(The   defendant    may   omit   either    of   the   reasons   above   given,    or 
insert  others  as  he  may  be  advised.) 


SECTION  V. 
DISSOLUTION  OR  MODIFICATION. 

Soption  18  provides  that  "A  motion  to  dissolve  an  in- 
junction may  be  made  at  any  time  upon  answer,  or  for 
want  of  equity  on  tiie  face  of  the  bill."*^ 

It  is  provided  by  section  14  that  "A  defendant  may 
move  to  dissolve  or  modify  an  injunction  in  vacation, 
either  for  want  of  equity  in  the  bill,  or  upon  the  coming- 
in  of  the  answer,  and  the  judge  of  the  court  from  which 
the  injunction  was  issued,  may  hear  and  determine  the 
motion  upon  five  days'  notice  of  the  hearing  having  been 
.given  to  the  complainant  or  his  solicitor.'"*^ 

There  is  no  error  in  dismissing  a  bill  on  the  hearing  of 
a  motion  to  dissolve  an  injunction  granted  tliereon,  where 
the  bill,  on  its  face,  shows  no  right  to  equitable  relief.^" 

The  denial  of  a  motion  for  a  temporary  injunction  on 
a  1)111  filed  only  for  injunctional  relief  may  l)e  treated  as 
a  final  disposition  of  the  case,  where  there  is  no  equity  in 
the  bill  and  it  is  apparent  that  it  can  not  be  made  good 
by  amendment.^'' 

A  motion  to  dissolve  a  temporary  injunction  for  want 
of  equity  has  the  same  effect  as  a  denuincr  to  the  bill, 

xiRev.   Stat.    (1913)    1367;    3   J.  Mabee,  25   111.   2al. 

t  A.   An.    Stat.    3364;    see    Canal  se  Oardt  v.  Brown.  113   111.  475; 

Comrs    V.    Village,    179    111.    214;  Com.   Co.  v.   L.  S.  Exch.,  143   111. 

Field  V.   Tillage,  186  111.  190.  210;    Heinroth    v.    Kochersperger, 

»-Rev.  Stat.    (1913)    1367;    3   .T.  173  111.  205. 

&  A.  An.  Stat.   3374;    see   Wange-  '^'Leonard   v.   Garland,    252    III. 

Jin   V.   aoe,   50    111.   459;    Titus   v.  300. 
ni 
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so  far  as  the  injunction  is  concerned;  and  tlie  facts  well 
pleaded  in  the  bill  but  not  the  conclusions  of  the  pleader 
are  admitted;**^  and  if  the  only  relief  sought  is  the  in- 
junction, the  complainant,  ujjon  the  dissolution  of  the 
injunction,  may  dismiss  the  bill,  and  appeal,  or  take  out  a 
writ  of  error ;  *"  but  not  otherwise."" 

Where  a  preliminary  injunction  restraining  the  en- 
forcement of  an  ordinance  has  been  dissolved,  on  motion, 
after  the  filing  of  an  answer  and  re])lication  and  the  bill 
dismissed  for  want  of  equity,  the  motion  to  dissolve  will 
be  treated,  on  appeal,  as  a  demurrer  to  the  bill  and  the 
ease  decided  upon  the  face  of  the  bill  as  though  no  answer 
or  replication  had  been  tiled."' 

A  motion  to  dissolve  upon  the  face  of  the  bill,  waives 
any  irregularity  in  the  issuance  of  the  injunction,  such 
as  failure  to  give  notice."^ 

Motion  on  evidence. — Section  16  I'equires  that 

"Upon  a  motion  to  dissolve  an  injunction  after  answer,  the  court 
shall  not  be  bound  to  take  the  answer  as  absolutely  true,  but  shall 
decide  the  motion  upon  the  weight  of  testimony."  "s 

It  does  not  follow  that  the  bill  slum  hi  be  dismissed  be- 
cause the  injunction  has  been  dissolved."'' 

Affidavits  upon  hearing  motion  to  dissolve. — Section  1 7 
provides  that 

"The  complainant  may  supiiort  his  bill,  and  the  defendant  may  sup- 
port his  answer  by  affidavits  filed  with  the  same,  wliirli  may  be  read 
in  evidence  on  the  hearing  of  the  motion  to  dissolve  the  injunction."  "^ 

l>ef()re  an  answer  is  filed,  affidsvils  will  not  be  consid- 
ered on  a  motion  to  dissolve  the  injunction,"''  but  they 


BsWhite  v.  Y.  .¥.  C.  A.,  233  111.  »3  Rev.   Stat.    (1913)    13G7;    3  .1. 

526.  &  A.  An.  Stat.  3375. 

80  Williams    v.    Exhibition    Co..  "•  Beams    v.    Dptiham,    2    Scam. 

188    111.    19;    Ooddard   v.   Ry.    Co.,  58;    Wilson    v.    Wrhcr.    3    Bradw. 

202  111.  367;   Elser  v.  Village,  223  125;  Gray  v.  McCance.  11   111.  32.1; 

111.  230.  Martin    v.    Jamison,    39    111.    A|)p. 

9"  Leonard    v.    Arnold,    211     III.  248. 

429.  II-' Rev.   Stat.    (1913)    1367;    3  J. 

«i  Spienler  v.  City,  216   111.   III.  &  A.  An.  Stat.  3375;   see  Proiit  v. 

»2  Williams    v.    Exlnhition    Co.,  Loiuer.  79  111.  331. 

188  111.  19.  ""  Wangclin  v.  Qoe,  50   111.  459. 
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may  be  filed  at  any  time  licforc  tlu>  licariiiu;  of  the  mo- 
tion." 

Continuance  of  motion  to  take  evidence  in  support  of 
the  bill. —It  is  pi-oviik'd  in  tlic  IStii  section  that 

"If,  after  a  motion  is  made  to  dissolve  an  injunction,  the  complain- 
ant in  the  bill  will  satisfy  the  court  by  his  own  affidavit,  or  that  of 
any  disinterested  person,  that  the  answer,  or  any  material  part  there' 
of  (to  be  specified  in  such  affidavit)  is  untrue,  and  that  he  has  tes 
tininny  which  will  disprove  the  answer,  or  such  material  iiart  thereof, 
which  he  can  produce  at  the  next  term  of  the  court  or  at  an  earlier 
day.  and  that  he  has  had  no  opportunity  to  procure  such  testimony 
since  the  coming  in  of  the  answer,  the  court  may  grant  a  continuance 
of  such  motion  until  the  next  term,  or  until  such  testimony  can  be  pro- 
cured." 08 

The  I'ontiuuancL'  of  an  injnnction  after  tlie  coming  in 
of  the  answer,  sufficient  on  its  face,  will  he  allowable  only 
on  an  affidavit  that  the  answer  is  untrue,  and  that  the 
falsity  thereof  can  be  proved  by  absent  witnesses,  and  by 
showing  diligence.®" 

The  complainant  moving  for  a  continuance  under  the 
IStli  section,  must  satisfy  the  court,  by  affidavits  of  facts, 
of  the  falsity  of  the  answer  in  material  parts,  which  he 
can  prove  by  testimony,  which  he  needs  time  to  procure, 
and  of  his  freedom  from  ladies.^ 

Depositions — Affidavits. — Section  19  provides  that 

"The  testimony  of  witnesses  to  be  used  upon  such  motion,  except 
such  as  may  be  contained  in  the  affidavits  filed  with  the  bill  or  answer, 
shall  be  depositions  in  writing,  which  shall  be  taken  in  the  same 
manner  as  other  testimony  in  cases  in  chancery."  2 

Depositions  used  on  final  hearing. — Section  20  provides, 

"Depositions  taken  upon  a  motion  to  dissolve  an  injunction  may  be 
read  in  the  final  hearing  of  the  cause." 

Further  bond  required  upon  continuance  of  motion  to 
dissolve. — Section  2'2  provides  that 

"The  court  or  judge  granting  the  order  for  the  continuance  in 
force  of  any  such  injunction,  may  rciiuire,  as  a  condition  of  granting 


'' Hummcrt   v.    Schwab,    54    III.  '  Wilson    v.     Weber,    3    Bradw. 

142.  125. 

»»Rev.   Stat.    (1913)    1367;    3  .1.  :;  Rev.    Stat.    (1913)    1367;    3   J. 

«  A.  An.  Stat.  3375.  &  A.  An.  Stat.  3376. 

■nFarrell  v.  McKee,  36  111.  225. 
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the  same,  such  further  bond  and  security,  to  be  filed  with  the  clerk 
of  the  Supreme  Court,  as  may  be  deemed  equitable."  s 

Suggestion  of  damages. — Section  12  provides  that 

In  all  cases  where  an  injunction  Is  dissolved  by  any  court  of  chan- 
cery In  this  State,  the  court,  after  dissolving  such  injunction,  and 
before  finally  disposing  of  the  suit,  upon  the  party  claiming  damages 
by  reason  of  such  injunction  suggesting,  in  writing,  the  nature  and 
amount  thereof,  shall  hear  evidence  and  assess  such  damages  as  the 
nature  of  the  case  may  require,  and  to  equity  appertain,  to  the  party 
damnified  by  such  injunction,  and  may  award  execution  to  collect  the 
same:  Provided,  a  failure  so  to  assess  damages  shall  not  operate  as 
a  bar  to  an  action  upon  the  injunction  bond."  •• 

As  we  have  seen,  section  8  provides  that  if  an  injunc- 
tion to  enjoin  a  jiidgiuent  is  dissolved  in  wliole  or  in  part, 
the  comphiinaiit  shall  pay,  exclusive  of  legal  interest  and 
costs,  such  damages  as  the  court  shall  award,  not  exceed- 
ing ten  per  centum  on  such  part  as  may  be  released  from 
the  injunction." 

The  voluntary  dismissal  of  the  bill  and  dissolution  of 
the  injunction  are  conclusive  that  the  injunction  was 
wrongfully  sued  out.*^ 

Damages  which  may  be  awarded  on  the  dissolution  of 
an  injunction  are  governed  by  equitable  principles,  and 
nothing  will  be  allowed  which  is  not  the  natural  and  prox- 
imate result  of  the  wrong  committed.'' 

The  assessment  must  be  for  such  damages  only  as  nat- 
urally and  proximately  result  from  the  issuance  of  the 
writ.**  Remote  and  speculative  damages  can  not  be  con- 
sidered." 

A  court  of  chaiu'(!ry  may  lusar  evidence  and  assess  dam- 
ages, under  section  12  of  the  Injunction  act,  notwitli 
standing  the  injunction   is  dissolved   by  the  Appellate 
Court  on  ajipeal,   instead   of  by  the   court  of  chancorx- 
itself. 


10 


3  Rev.    Stat.    (11)13)    136S;    3    J.  &  A.  An.  Slat.  3361. 

&  A.  An.  Stat.  3378.  «  Cummings    v.    Mugge,    '.hi  111. 

<  Rev.    Stat.    (1913)    1367;    3   J.  186;   Landis  v.  Wolf.  206  111.  3I»:'. 

&  A.  An.   Stat.   3364;    see  Walker  •  licdd  v.  Bank,  230  111.  50;  but 

V.    Pritrhnrd,    13.'5    111.    103;    Kohl-  see  Tlollistcr  v.  Sobra,  264  III.  hXT^. 

.saat  v.  Crntr.  HI  111.  14;  Lambert  s  Trust  Co.  v.  Vit;/,  209  111.  172. 

V.   Alcorn,    144    111.   313;    Keith   v.  " /Mrf. 

Ihnklrman,  173  111.  137.  i»  Fry  v.   Radinki,  219   111.  SL'i!; 

•'■Rev.    Stat.    (1913)    1366;    3    .1.  Doek  Co.  v.  (larrity,  115  111.  15.'). 
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.Vo.  2S0.     Suggcstiun  of  daiitagcs  oh  the  dissulution  of  an  injunction. 

tu  the Court. 

— -  Term,  19—. 

A.   B.    ^ 
ri.         Lin  Chancery. 

C.  D.     J 

And  now  comes  the  defendant  C.  D.,  by  R.  F.,  his  solicitor,  and  in 
pursuance  of  the  statute  in  such  case  made  and  provided,  suggests  to 
the  court,  that  by  reason  of  the  wrongful  suing  out  of  the  injunc- 
tion in  this  cause,  this  defendant  has  sustained  damages  in  a  large 
sum,  to  wit, dollars.  First,  by  reason  of  this  defendant  being  com- 
pelled to,  and  having  paid  out  divers  sums  of  money,  to  wit,  the  sum 

of  dollars,  for  the  reasonable  tees  and  charges  of  his  solicitors 

and  counsel,  and  for  other  charges  and  expenses  in  and  about  the 
procuring  of  the  dissolution  of  the  writ  of  injunction  in  said  cause, 
rendered  necessary  therein  by  reason  of  the  wrongful  suing  out  of 
the  same:  and  in  the  like  sum  for  expenses  of  witnesses  in  attending 
court  in  procuring  said  dissolution  as  aforesaid;  and  in  a  like  sum  for 
(Here  insert  any  other  specific  damages  caused  by  the  wrongful  suing 
out  of  the  injunction,  according  to  facts.)  By  means  of  which  prem- 
ises,  this   defendant   has   sustained    damages    to    a    large    amount,    to 

wit.   the   sum    of   dollars;    which    said    damages    remain    wholly 

unpaid  to  the  defendant;  wherefore  the  defendant  prays  that  the  said 
damages  may  be  assessed  to  him,  against  the  complainant,  in  pursu- 
ance of  said  statute. 

E.  F. 
Solicitor  for  Defendant. 

A  suggestion  of  damages  takes  the  place  of  a  declara- 
tion and  should  be  so  framed  as  to  give  the  opposite  party 
information,  with  reasonaljle  certainty,  of  tlie  nature  and 
amount  of  the  damages  claimed. ^^  It  is  error  to  assess 
damages  on  a  dissolution  of  an  injunction,  unless  a  writ- 
ten suggestion  of  such  damages  is  first  filed,^-  to  give  the 
court  jurisdiction  to  assess  them." 

The  decree  dismissing  the  bill  may  reserve  the  question 
of  damages." 

The  suggestion  may  be  placed  on  record  at  any  time 
before  the  decree  is  signed  and  filed,  and  the  court  may 
dispose  of  it  even  after  it  is  filed. '^ 

It  must  be  filed  before  the  final  disposition  of  tiie  case, 

>i  Co»e.7e  V.  Zci.oler.  8fi  111.  App.  i3  Hamilton   v.    Stewart,    59    111. 

360;    Winbler   v.    Winkler,   40    111.  330. 

179.  ii  HilUncr  v.  Bchr,   264  III.   568. 

II  Winkler    v.    Winkler,    40    111,  is  Wing  v.  Dodge,  80  111.  564. 
1T9;   Forth  v.  Xcnia,  54  111.   210. 
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that  is,  the  entry  of  the  final  decree.  If  filed  at  a  suhse- 
(liient  term  it  comes  too  late.^** 

Upon  the  dissolution  of  a  temporary  injunction,  wliicli 
ia  merely  ancillary  to  the  main  cause,  the  court  may  hear 
suggestion  of  damages  and  allow  the  same  before  tlic 
final  hearing  on  the  bill.^'^ 

If  the  suggestion  of  damages  is  filed  at  the  time  the  in- 
junction is  dissolved,  the  hearing  and  assessment  thereon 
may  properly  be  had  at  a  subsequent  term." 

When  the  suit  is  for  the  sole  purpose  to  enjoin  the  col- 
lection of  a  judgment  no  written  suggestion  of  damages 
is  necessary.!'' 

The  assessment  of  damages  by  the  chancellor  is  not  an 
invasion  of  the  right  of  trial  by  jury.-" 

In  assessing  the  damages  upon  the  dissolution  of  an 
injunction  restraining  the  collection  of  a  money  judgnnent, 
the  amount  of  the  judgment  should  not  be  included.-' 

A  failure  to  assess  damages  in  the  manner  provided  l)y 
statute,  does  not  bar  a  recovery  on  the  bond.-- 

In  a  suit  on  an  injunction  bond,  the  damages  assessed 
on  dissolution  may  be  recovered  ;^^  and  the  damages  are 
not  limited  to  the  amount  of  the  penalty  of  the  bond.-' 

Neither  the  expenses  of  the  defendant  nor  time  lost  l)y 
him  are  a  proper  subject  of  allowance  as  damages.-'"' 

A  failure  to  show  in  the  record  the  evidence  upon  which 
an  allowance  of  damages  on  dissolution  was  made,  is 
fatal  to  the  decree  assessing  damages.^" 

Attorney's  fees  as  part  of  the  damages. — On  tlie  disso- 
lution of  an  injunction,  attorney's  fees  may  l)e  included 

16  Gerard   v.   Gateau,   15   nradw.  137. 
520.  -'■■'  Wearer  v.  Poyer,  73   111.   4Sil. 

n  Drmpstrr  v.  Lavsingh.  liHl  111.  -*  Kohlsaat  v.  Crate,  144  111.  14. 

381.  -■'  Collins  v.  Sinclair,  51  111.  32S. 

is  SUnni'tt  V.  Wilson,  19  Bradw.  -"Wilson    v.    M'cber,    3    Bradw. 

38;  McWilliams  v.  Morgan,  70  III.  12.".;   Howard  v.  Austin,  12  Bradw. 

551;  Poycr  v.  Yillagc,  123  111.  111.  655;    nrigpers    v.    Bell,    S    Bradw. 

io  Off   V     Guaranty    Co.,    87    111.  254;   Hamiltoh  v.   Stewart.  59   111. 

App.  472  330;   Steele  v.  Boone,  76  III.  457. 

20  Keith  V.  Henkleman,   173    111.  '^t  Mistier  \.  Bullard,  43  III.  470; 

137.  Jcvnc  V.  Osgood,  57  III.  340;  Darst 

=1  Roberts  v.   Falis,   36    111.   2GS.  v.  Gale,  83  111.  136. 

-= /\'e»7/i    V.   Ilrnklcman,    173    111. 
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in  the  damages.-''  But  tlio  dainages  are  confined  to  tliose 
caused  by  tlio  improper  suing  out  of  the  writ.  Solicitor's 
fees  are  allowed  only  for  services  rendered  on  the  moliiui 
to  dissolve,  and  not  for  tiie  ])reparation  for  trial. -"^ 

If  the  defendant  was  put  to  no  greater  exi)ense  than 
was  necessary  to  prepare  his  own  case  on  a  cross-bill, 
damages  on  the  dissolution  of  the  injunction  against  him 
sliuuld  not  be  awarded.-"'  Damages  should  be  only  for 
additional  expense  of  procuring  a  dissolution  of  the  in- 
junction, over  the  necessary  expense  of  preparing  the 
case  for  hearing  on  its  merits."" 

If  an  injunction  is  the  primary  object  of  a  suit  and 
there  is  a  motion  to  dissolve,  a  reasonable  solicitor's  fee, 
based  upon  the  labor  iierformed  in  procuring  the  dissolu- 
tion of  the  injunction,  may  be  allowed  as  damages,  with- 
out regard  to  the  fact  that  a  demurrer  was  inteiiiosed 
or  that  the  knowledge  gained  on  the  hearing  of  the  motion 
to  dissolve  was  subsequently  used  upon  the  trial  of  the 
case  on  its  merits."^ 

Upon  the  dissolution  of  an  injunction,  it  is  error  to 
allow  damages  for  solicitor's  fees,  whev(»  there  is  no  evi- 
dence of  the  value  or  rendition  of  any  service  having 
distinct  reference  to  the  dissolution  of  the  injunction. •'- 

While  it  is  the  duty  of  the  State's  attorney  to  appear 
for  county  ollicials,  yet  the  fact  that  some  of  the  defend- 
ants to  a  i)roceeding  to  enjoin  the  collection  of  a  tax  were 
county  officials  does  not  preclude  the  employment  of  other 
solicitors,  nor  the  allowance  of  solicitor's  fees  to  the  de- 
fendants in  case  the  temporary  injunction  is  dissolved.^* 

Solicitor's  fees  are  allowable  as  damages  only  on  proof 
of  the  amount  paid  out,  or  a  liability  actually  assumed 


^i  Elder   v.    Sabin.    66    lU.    126;  Door   Co.    v.    Parke,    79    111.    App. 

Blair    v.    Reading,    99     111.     600;  188;   Landis  v.  WolJ,  206  111.  392; 

Moriarity    v.    Oalt,    12.5    111.    417;  Uempstrr  y.  Lansingh.  2?,i  U].  Z8]. 

lambrrt   v.   Alcorn,   144    III.   313;  -i^  Marks  v.  Yacht  Club.  219  111. 

Millignn   v.   Nelson.   188    111.    139;  417;   Landis  v.  Wolf,  206  111.  392. 

londis  V.  Wolf.   206   111.  392.  ^- .MrQuown   v.   Law,   18   Bradw. 

2»  Wilson  V.  Haccker,  85  111.  349.  34;   Jevne  v.   Osgood,   57   111.   340; 

i"  Blair  v.  Reading.  99  lU.  600;  Reed  v.  Bank,  230  III.  50. 

Walker  v.  Prichard,  135   111.  103;  ^-^  Howard  v.  Burke,  248  111.  224. 
Lambert   v.   Alcorn,   144    III.   313; 
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therefor.''^  They  must  not  be  based  on  large  contingent 
fees  contracted  for  by  the  defendant  with  his  attorney.''"' 

It  is  doubtful  if  a  court  would  allow  damages  to  solic- 
itors for  services  rendered  by  themselves  in  securing  the 
dissolution  of  an  injunction  in  a  case  where  they  were  the 
defendants.-^® 

In  determining  the  amount  of  attorney's  fees,  attor.- 
neys,  who  are  called  as  witnesses,  can  not  be  pennitted  to 
state  that  the  fee  they  named  would  be  reasonable.  Such 
IDroof  is  not  proper  and  sufficient  upon  which  to  base  the 
decree.  The  amount  should  be  what  the  defendant  paid 
or  became  liable  to  pay,  if  it  is  the  usual  and  customary 
fee  paid  for  such  services.'''^ 

Testimony  of  attorneys  as  to  the  reasonableness  of  an- 
other attorney's  charges  is  in  the  nature  of  opinion  and 
is  not  binding  upon  the  court. •■*** 

A  party  may  obtain  an  allowances  upon  a  suggestion  of 
damages  for  the  fees  of  his  solicitor,  although  not  pre- 
viously paid,  if  he  has  become  liable  to  pay  the  same.*" 


SECTION  VI. 
VIOLATION  OF  INJUNCTION— CONTEMPT. 

Violation  of  injunction — Proceedings  thereon  in  vaca- 
tion.— By  section  13  of  the  "Injunction  Act,"  it  is  ])ro- 
vided  that 

"Upon  satisfactory  proof  lieing  made  in  vacation  that  an  injunction 
has  been  violated,  the  judge  granting  the  same,  or  the  judge  of  the 
court  from  which  the  writ  was  issued,  may  issue  an  attachment  and 
cause  the  party  violating  the  injunction  to  be  brought  before  him. 
Upon  his  being  brought  before  the  said  judge,  unless  he  shall  disprove 
or  purge  the  said  contempt,  the  said  judge  may,  in  his  discretion,  com- 
mit   him   to  jail   vmtil   the  sitting  of   the   lourt   in   which    the  said   in- 

34  Kees  V.  Pe»zer,  1  Brad w.  31,");  38;    Laicratcc  v.    Trancr.   130   III. 

Lawrence  v.    Traner,   136   111.   474.  474;    Lambert    v.    AJcorn,    144    III. 

3-.  Wri.fl/i «  V.  Br»,  5  Brad w.  352;  313;     Mrllirni/    v.    Bolin.    104    111. 

Hedges  v.  Meyers,  Ih.  347;   Fisher  495. 
v.   Tribhy,  lb.  335.  ■■><*  Lee  v.   Lomax,  2r.t   111.  21S. 

aa  Stinncit  v.  Wilson.  19   liradw.  ■•■"Patterson    v.    Rinard.    81    111. 

38.  A  pp.  SO;   Iia7ik  v.  Freeman,  87  111. 

37  Jevne  v.   Osgood,  57    111.  340;  App.  G22. 
Stinnett    v.    Wilson,    19    111.    App. 
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junclion  is  ponding,  or  take  liail  for  his  ap|)earance  in  tlie  said  <'ourt 
at  tho  next  term  thereof,  to  answer  for  the  said  eontenipt,  and  to  abide 
the  order  of  the  court  thereon."  <" 

Till'  luiv  ill  this  Stale  is,  tliat  where  u  bill  fur  an  in- 
junction has  been  tiled  ami  the  court  has  acquired  juris- 
diction  of  l)(ith  tlie  person  and  snhject-niatter  of  tlie  snil, 
and  the  defendant  does  any  act  wliich  the  hill  seeks  to 
pn.ioin,  such  party  acts  at  his  peril  and  subject  to  the 
order  of  the  court  to  coinitel  a  restoration  of  the  status, 
or  to  g'raut  such  other  relief  as  may  be  proper  under  the 
particular  circumstances  of  the  case.*^ 

In  such  case  the  fact  tliat  the  injunction  may  have  been 
iniprovidently  granted  does  not  authorize  the  defendant 
to  disregard  it.*^ 

If  a  bill  for  an  injunction  is  deemed  by  the  defendiint 
to  l)e  defective  the  bill  must  be  tested  by  demurrer  and 
not  by  disobedience  to  the  writ.*^ 

An  order  in  attachment  for  contempt  referring  to  the 
petition  and  the  allidavit  tiled  in  its  support,  and  in  apt 
terms  adjudging  the  defendant  guilty  of  a  violation  of  the 
injunction,  setting  out  the  manner  of  its  violation,  ad- 
judging the  defendant  to  be  in  contempt  and  imposing  a 
fine,  is  sufficient.^* 

To  render  an  injunction  binding  and  operative  upon  a 
defendant,  it  is  not  necessary  that  he  should  have  been 
officially  api)rised  of  its  existence  or  actually  sei'ved  with 
the  "writ.  And,  where  a  defendant  has  heard  the  order 
of  the  court  granting  an  injunction,  or  has  in  any  manner 
received  actual  notice  of  its  existence,  or  is  informally 
served,  he  is  as  effectually  bound  by  its  provisions  as  if 
actually  served  with  process.''" 

^oRev.  Stat.    (1913)    1367;    3  J.  III.  354;  O'Connor  v.  Trustees,  247 

&  A.  An.   Stat.    3373;    see   People  111.   54;    People   v.    McWeeny,   259 

V    Gilmer,  5  Gilm.   242;    Welsh   v.  111.    161;    Flannery   v.   People.    225 

Byrnes,  38  111.   20;    Crook  v.  Peo-  111.  62;  Hospital  v.  People.  223  111. 

pie,  16  111.  534;  Kerfoot  v.  People,  244. 

51  111.  App.  409,  *3  People   v.    McWeeny,    2.j9    III. 

«i  Clock    Co.    V.    Kochersberger,  161. 

175   111.  383;    Turney  v,   Schriver,  **  Franklin  Union  v.  People,  220 

26?  in.  164.  III.  355. 

*- Franklin     Union     v.     People,  4'.  1  High  on  Inj.  (3d  Ed.)   §  17; 

220  111.  355;  O'Brien  v.  People,  210  Trust  Co.  v.  Parks,  88  III,  170. 
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Whore  the  bill  or  proceeding  is  for  remedial  purposes, 
the  injunction  order  will  he  construed  with  respect  to 
the  objects  sought  to  be  obtained  by  the  bill,  and  there- 
fore in  a  proceeding  to  punish  a  party  for  the  breach  of 
an  injunction,  the  party  complaining  must  not  only  show 
a  breach,  but  must  also  show  that  he  has  been  in  some 
way  injured  thereby.'*® 

Injury  to  complainant,  however,  will  be  inferred  with- 
out direct  proof,  where  it  appears  that  the  interests  pro- 
tected by  the  injunction  are  being  violated,  and  that  the 
complainant  has  not  parted  with  such  interests.^' 

The  rule  that  the  sworn  answer  of  a  defendant  in  con- 
tempt proceedings  must  be  taken  as  true,  does  not  apply 
to  cases  involving  acts,  treated  as  contempts,  for  the  en- 
forcement of  orders  and  decrees,  as  part  of  the  remedy 
sought.^* 

It  is  no  defense  in  a  proceeding  to  ]>unish  for  contem]it 
for  the  violation  of  an  injunction,  that  the  injunction  is 
l)roader  than  the  bill,  as  it  is  the  duty  of  the  defendant  to 
obey  the  order  so  long  as  it  stands.*" 


SECTION  VII. 
APPEALS. 

From  order  granting — When  operative  as  a  stay  of  in- 
junction.—  By  section  "_']  it  is  ])rovido(l  that 

"No  appeal  from  a  decree  dissolving  an  injunction  shall  have  the 
effect  to  continue  in  force  the  injunction,  unless  the  appeal  is  prayed 
at  the  entering  of  such  decree,  and  the  court  allowing  the  same  shall 
so  order,  or  unless  the  party  praying  the  appeal  shall,  within  ten 
days  after  the  appeal  is  allowed,  procure  from  the  supreme  court, 
if  in  session,  or  a  judge  thereof,  if  in  vacation,  an  order  directing 
that  the  appeal  shall  have  the  effect  to  continue  such  injunction  iu 
force;  and  no  such  order  shall  be  granted  except  for  good  cause 
appearing  in  the  record,  nor  when  the  bill  is  dismissed  by  the  com- 
plainant. The  supreme  court,  or  a  judge  thereof,  may  for  good  cause, 
extend   the   time  for  procuring  such   order."  •'•" 

Th(>  court  is  ciiiitowered  io  fix  the  condition  of  the  bond 

•in  People    V.    Diedrich,    141    111.  •">  Ibid. 

GG.'j;  Loven  v.  People,  158  111.  15!).  m  Rev.   Stat.    (1913)    136S;   3  J. 

■n  Loven  v.  People,  158  111.  159.  &  A.  An.  Stat.  3376. 

"^  Ibid. 
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with  rcfiTciicc  to  the  cliaractor  of  the  dccroo  appoalcMl 
t'nini.''' 

Appeal  from  order  granting,  etc. — By  section  123  of 
the  I'nu'tiec  aet  an  ajipcal  from  a  decree  granting  an  in- 
junction, or  overrnling  a  motion  to  dissolve,  or  enhirging 
the  scope  of  an  injunction,  is  provided. "- 

For  the  method  of  taking  and  perfecting  such  appeals, 
the  araonnt  of  liond  required,  and  the  procedure  thereon, 
see  Chapter  XV  of  this  work,  entitled,  Decrees  and  De- 
cretal Orders,  page  255,  ante. 

Prior  to  the  passage  of  said  act,  no  appeals  would  lie 
from  any  interlocutory  order  or  decree  made  in  the  pro- 
gress of  a  cause,  either  at  law  or  in  equity.-"'^ 

It  has  been  held  that  appeals  can  not  be  taken  under 
this  act  from  orders  ovo'rnling  motions  to  dissolve,  or 
enlarging  the  scope  of  injunction  orders,  for  the  reason 
that  said  subjects  are  not  expressed  in  the  title  to  the 
act,  and  that  the  act  is  therefore  in  conflict  with  section 
13,  article  4,  of  the  Constitution  of  Illinois  ;^^  but  it  has 
also  been  held  that  the  denial  of  a  motion  to  dissolve  is 
the  same  in  legal  effect  as  an  order  granting  an  injunc- 
tion, and  tliat  an  appeal  from  an  order  denying  a  motion 
to  dissolve  will  therefore  lie.'^^ 

An  order  dissolving  an  injunction  is  interlocutory,  and 
not  tinal,  and  an  appeal  does  not  lie  from  such  order  ;^'' 
but  where  the  sole  ol)ject  of  a  bill  is  to  obtain  an  injunc- 
tion, and  a  demurrer  is  filed  or  a  motion  is  made  to  dis- 
solve the  injunction  upon  the  face  of  the  bill,  and  the 
injunction  is  dissolved  because  the  facts  stated  in  the 
bill,  when  admitted  to  be  true,  are  not  sufficient,  in  law,  to 
authorize  an  injunction  to  issue,  the  suit  is  virtually  at 

51 B.  R.  Co.  V.   Ry.   Co..   SI    111.  111.    App.    206;    Vnion    v.    Schuet- 

App.  435.  tauff,  113  111.  App.  422;  Beam  Co. 

■=Rev.   Stat    (1913)    1S80:    5   .1.  v.   Leigh.    119    111.    App.    344:    see 

&  A.  An.  Stat.  5113.  Hatrly  v.  Myers.  96  111.  App.  218. 

■■3  Hunter    v.     Hunter,     100     111.  ^^  Hatrhj  v.  Myers.   96   111.   App. 

519;    Gage   v.    Eiclt,    56    111.    297;  217. 

American     Building     Society     v.         ^o  Knapp  v.  Marshall.  26  111.  63; 

People.  161  111.  412.  Weaver  v.  Payer,  70  111.  567;   Wil- 

5«  Taylor  v.  Kirby,  31   111.  App.  Hams   v.    Chicago   Exhibition   Co., 

658;  City  v.  Beck,  44  III.  App.  47;  ISS  111.  19. 
Brennan  v.   Kinsley,   70   111.   App. 
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an  end,  and  the  court,  or  tlie  complainant,  may  dismiss 
the  bill,  and  an  appeal  or  writ  of  error  will  lie  from  sncli 
decree.^''  That,  however,  is  not  the  rule  when  other  relief 
is  sought  by  the  bill,  or  when  an  answer  has  been  hied 
and  the  court  dissolves  the  injunction  upon  a  considera- 
tion of  the  facts  set  up  in  the  answer. -"'^  In  that  state  of 
case  the  court  should  retain  the  bill  and  enter  such  decree 
as  the  law  and  the  facts  may  require  after  final  hearing.^* 

The  question  whether  the  court  erred  in  denying  a  mo- 
tion for  a  temporary  injunction  is  not  involved  on  appeal 
from  an  order  dismissing  the  bill  at  a  subsequent  term, 
where  there  is  no  certificate  of  evidence  in  the  record 
showing  what  facts  were  before  the  court  on  the  hearing 
of  the  motion.*^" 

A  motion  to  dissolve  is  not  a  prerequisite  to  an  appeal 
from  an  order  granting  an  injunction.*' 

No  appeal  will  lie  from  an  order  granting  or  dissolving 
an  injunction  which  is  entered  in  vacation. "- 

The  statute  provides  that  no  appeal  shall  lie  or  writ  of 
error  be  prosecuted  from  tlie  order  entered  by  the  Appel- 
late Court  upon  an  appeal  to  that  court  from  any  inter- 
locutory order,*^^  and  the  judgment  of  the  Appellate 
Court  upon  such  an  appeal  is  therefore  final  and  a  fur- 
ther appeal  does  not  lie  to  tlie  Supreme  Court.''' 

No.  281.    BUI  to  enjoin  keeping  o/  house  of  prostitution. 
{Venue  and  address  as  in  No.  120,  ante.) 
1.     Your  orator,  L.  P.,  respectfully  represents  unto   the  court,   tliat 

he  is  now  and  has  been  for years  last  past,  a  resident  of  the  City 

of ,  in  the  County  of and  State  of ;  during  which  time  he 

^T  Titus   V.   Mahee,   25    111.    232;  n"  Leonard   t.    Garland,   252   Til. 

Weaver  v.  Payer,  supra;  Prout  v.  300. 

homer,   79    111.    .331 ;    Williams    v.  ci  Henderson    v.    Flannagan,    75 

Chicago     ExMbition     Co.     supra:  111.  App.  283. 

Coddard  v.  C.  <C-  N.  liailway  Co..  us  Grere    v.     Goodson,     142    111. 

202  111.  3G2.  355;     Tedriek    v.     Wells,    152    III. 

as  Beams    v.    Denham.    2    Scam.  214;   liairkins  v.  Bunvell,  191   111. 

58;  Titus  v.  Mahee,  supra;  Weaver  389. 

V.  Poyer,  supra;  Provt  v.  Lomcr,  i"  Rev.    Stat.    (1913)    ISSO;    5  .). 

supra;    Williams    v.    Chicago    Ex-  &  A.  An.  Stat.  5113. 

hibition    Co.    supra;    Qoddard    v.  <n  American  Building  Society  v. 

Hail-way  Co.  svprn.  People,  IGl  111.  412. 

so  Cahill  V.  Welch,  208  111.  59. 
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lias  been  the  owner  in  fee  simple  of  the  following  described  real  estate 
in  the  said  City,  County  and  State,  to  wit:  {Here  dcxrribc  prcinisi  s.) 
upon  which  is  situated  a  dwellins-liouse,  in  wliich  during  said  liiuc, 
he  has  resided  with  his  family,  consisting  of  his  wife  and  two  dauglilcrs. 

agetl  and  years  respectively;   that  said  residence  is  located 

upon  Street  in  said  City,  and  known  and  designated  as  No.  — — ; 

that  said  street  is  one  of  the  principal  residence  streets  of  said  city, 
upon  which  abut  many  handsome  and  valuable  dwelling-houses. 

2.  That    the   premises   adjoining   said    residence    property    of    your 

orator,  on  the side  thereof,  and  abutting  on  said Street,  which 

are  known  and  described  as  follows:  (Here  insirt  description,)  has 
situated  thereon  a  residence  building,  containing  a  large  number  of 
rooms;  which  said  premises  were,  prior  to,  etc.,  owned  and  occupied 
by  one  W.  Y.  as  a  residence,  the  said  W.  Y.  then  and  there  being  a 
person  of  good  repute  and  a  law-abiding  citizen;  that  during  said  time, 
your  orator's  said  proi'erty  was  well  worth  and  could  have  been  readily 
sold  by  him  for  the  sum  of  $ . 

3.  That  on  said  last  mentioned  date,  one  N.  C,  the  defendant  here- 
inafter named,  purchased  said  property  from  the  said  W.  Y.,  and  took 
possession  of  and  has  ever  since  occupied  and  used  the  same  as  a 
house  of  ill-fame  and  place  for  the  practice  of  prostitution  and  lewd- 
ness; that  she  kept  therein  a  large  number  of  lewd,  immoral  and 
depraved  women  for  the  purpose  of  prostitution,  and  that  the  said 
women  practiced  fornication,  and  prostituted  themselves  with  men, 
in  large  numbers,  who  frequented  said  jiremises  for  such  purposes; 
that  these  actions  were  carried  on  during  each  day  and  night  of  the 
week,  including  Sunday,  and  that  loud  and  disturbing  noises  were 
made  and  lewd,  obscene  and  blasphemous  language  was  used  by  the 
habitues  of  said  place  within  the  hearing  of  those  living  upon  the 
adjoining  premises,  all  with  the  knowledge,  consent  and  protection  of 
the  said  N.  C. ;  that  X.  C.  herself  is  a  woman  of  low  and  vicious  in- 
stincts and  habits  and  is  a  common  prostitute  and  has  practised  and 
carried  on  the  business  of  prostitution  in  said  building  during  the 
time  she  has  occupied  the  same;  that  said  N.  C.  within  the  last  two 
years,   has   been   arrested   on   several    occasions   by   the   police   of   the 

City   of  ,    charged    with    keeping   and    maintaining   a    house   of 

prostitution,  in  and  upon  said  premises  and  that  on  each  of  such 
occasions  she  has  pleaded  guilty,  but  nevertheless  has  continued 
to  conduct  said  house  of  prostitution;  that  your  orator  believes 
and    so    charges    that    all    efforts    of    the    police    authorities    of    said 

city  of to  suppress  said  nuisance  have  proven  and  will  prove  to  be 

wholly  unavailing;  that  if  she  is  permitted  to  continue  to  maintain 
and  keep  said  house  of  prostitution,  irreparable  injury  will  result  to 
the  complainant,  and  that  the  moral  standard  of  the  citizens  of  the 
community  will  be  further  lowered  and  contempt  for  the  law  and 
courts  engendered;  that  said  premises  have  become  a  place  for  the 
congregation  of  disorderly  and  undesirable  persons,  thereby  increasing 
the  necessity  of  police  protection  and  endangering  the  public  health 
of  the  community;   that  in  consequence  thereof,  the  properties  of  the 
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citizens  residing  in  the  vicinity  of  said  building,  and  particularly  that 
of  your  orator,  have  greatly  depreciated  in  value  tor  residence  or 
business  purposes;  that  your  orator  is  informed  and  believes,  and  so 
charges,  that  by  reason  of  the  premises  his  said  property  has  so 
depreciated  in  value  as  to  be  -worth  at  the  present  time  not  to  exceed 
the  sum  of  $ ;  that  if  the  grievances  above  complained  of  are  per- 
mitted to  continue  and  exist,  said  property  will  still  further  depreciate 
in  value,  and  further  that  your  orator  will  be  compelled  to  abandon 
the  use  of  said  premises  as  an  abode  for  himself  and  family. 

4.  Forasmuch  as  your  orator  is  without  remedy  in  the  premises, 
except  in  a  court  of  equity,  and  to  the  end  that  the  said  N.  C,  who  is 
made  defendant  to  this  bill,  may  be  required  to  make  full  and  direct 
answer  to  the  same,  but  not  under  oath,  the  ansiver  under  oath  being 
vaived;  that  said  above-described  premises  so  owned  by  her.  now  and 
so  long  as  the  same  shall  continue  to  be  occupied,  used  and  maintained 
for  the  purposes  hereinabove  set  forth,  may  be  declared  by  this  hon- 
orable court  to  be  a  nuisance;  and  that  the  said  N.  C.  and  all  persons 
claiming  under  any  contract,  agreement,  assignment,  lease,  bill  of  sale 
or  other  conveyance  made  by  her,  and  all  persons  in  privity  with  her, 
and  all  persons  at  any  time  upon  said  premises,  may  be  perpetually 
enjoined  and  restrained  by  the  order  and  injunction  of  this  honorable 
court  from  using  or  occupying  the  same  for  the  keeping  or  maintain- 
ing of  a  bouse  of  ill-fame  and  place  for  the  purpose  of  prostitution 
and  lewdness. 
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SECTION  I. 
WHEN   BILL    MAY    BE    FILED. 

TLe  jurisdiction  of  a  court  of  chancery  in  suits  brouirlit 
by  judginent  creditors  to  enforce  the  collection  of  their 
judgments,  after  liaving  exhausted  their  remedy  at  law, 
although  it  may  have  previously  existed,  is  generally  ex- 
jn-essly  declared  and  particularly  defined  by  statutes. 

The  statute. — The  statute  of  Illinois,  with  respect  to 
bills  of  this  nature,  which  is  the  foundation  of  the  present 
]iractioe  of  the  court  in  such  cases  in  this  State,  is  as 

follows: 

"Whenever  an  execution  stiall  liave  been  issued  against  the  property 
of  a  defendant,  on  a  judgment  at  law  or  equity,  and  shall  have  been 
returned  unsatisfied,  in  whole  or  in  part,  the  party  suing  out  such 
execution  may  file  a  bill  in  chancery  against  such  defendant,  and  any 
other  person,  to  compel  the  discovery  of  any  property  or  thing  in 
action,  belonging  to  the  defendant,  and  of  any  property,  money,  or 
thing  in  action  due  to  him,  or  held  in  trust  for  him,  and  to  prevent  the 
transfer  of  any  such  property,  money  or  thing  in  action,  or  the  pay- 
ment or  delivery  thereof  to  the  defendant,  except  when  such  trust 
has.  in  good  faith,  been  created  by,  or  the  fund  so  held  in  trust  has 
proceeded  from  some  person  other  than  the  defendant  himself.  The 
court  shall  have  power  to  compel  such  discovery,  and  to  prevent  such 
transfer,  payment  or  delivery,  and  to  decree  satisfaction  of  the  sum 
remaining  due  on  such  judgments,  out  of  any  personal  property,  money 

(815) 
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or  things  in  action,  belonging  to  the  defendant,  or  held  in  trust 
for  him,  with  the  exception  above  stated,  which  shall  be  discovered  by 
the  proceedings  in  chancery,  whether  the  same  were  originally  liable 
to  be  taken  in  execution  at  law  or  not:  Provided,  that  no  answer  made 
to  any  bill  filed  under  this  and  the  preceding  section,  shall  be  read 
in  evidence  against  the  defendant  on  the  trial  of  any  indictment  for 
fraud  charged  in  the  bill."  i 

It  is  tlie  well  settled  doctrine  in  Illinois,  that  a  mere 
contract  creditor  can  not  come  into  a  court  of  equity  to 
enforce  his  legal  demand.  Chancery  will  not  interfere 
until  the  plaintiff  has  obtained  his  judgment.  Where 
there  is  an  adequate  remedy  at  law  equity  will  not  lend 
its  aid.  In  order  to  show  that  there  is  no  adequate  rem- 
edy at  law,  it  must  appear  that  there  was  a  judgment  at 
law,  and  that  execution  was  issued  upon  it  and  returned 
unsatisfied  by  the  proper  officer.  A  claim  which  is  purely 
legal,  involves  a  trial  at  law  before  a  jury,  and  to  main- 
tain a  bill  for  the  enforcement  of  such  a  claim  witiiout 
requiring  it  to  be  reduced  to  judgment  at  law  would  be  to 
deprive  the  debtor  of  a  jury  trial  upon  a  question  where, 
by  the  rules  of  the  common  law,  he  woukl  be  entitled  to 
such  trial.- 

Remedy  at  law  must  be  exhausted. — In  ordei-  to  main- 
tain a  strict  creditor's  bill  within  the  meaning  of  the  stat- 
ute, which  we  have  above  quoted,  the  remedy  at  law,  as 
we  have  seen,  must  api)ear  to  have  been  exhausted,  by  the 
obtaining  of  a  judgment,  and  the  return  of  an  execution, 
nulla  buna.'' 

But  where  the  creditor's  demand  is  equitalile  in  its 
nature  and  enforceable  i)riinari]y  in  equity,'*  or  in  pro- 

1  Rov.  Stat.  191&-l(i,  litO;  Rev.  129  111.  9;  Russell  v.  Bank.  m> 
Stat.  (1913)  16S;  1  J.  &  A.  An.  HI.  5.38;  Granite  Co.  v.  GerriUj. 
Stat.  770.  114   III.   77;    Quinn  v.  PeopW.   14(i 

2  Detroit  Mills  v.  Ledwidgc.  Ifi2  111.  275;  Sclictibcrt  v.  Honcl.  152 
111.  305,  and  cases  there  cited.  III.  313;  Detroit  Mills  v.  Ledmdoc. 

^Miller  V.  Davidson.  3   Oilman,  162  111.  305;  i<tovc  Co.  v.  Baldwin. 

518;  Ishmael  v.  Parker.  13  111.324;  1G9  111.  C'iG;   Ladd  v.  Judson,  174 

Bay  V.  Cook.  31  III.  336;  Heacock  111.  344;   Cotes  v.  Bcwiclt.  183  111. 

V.  Durand,  42  111.  230;   MeConnell  82. 

v.  Diekson,  43  111.  99;  Neivman  v.  •>  Dorm  mil    v.     Ward,     lOS     111. 

Willrtts.    52    111.    98;     Moshicr    v.  216;  Gore  v.  Kramer,  117  111.  176; 

.Meek,  SO  111.  79;   Durand  v.  Gray,  Detroit  Mills  v.  Ledtmdge,  162  111. 
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cecdingcs  a,u;ainst  intpstato  ostatos  which  arc  insolvont,  a 
resort  may  be  hail  to  tH|uity  witliout  these  preliminarj' 
stejis.' 

Tlie  law  is  otlierwise  where  a  ereditor  by  his  l)ill  niei-cly 
seeks  to  remove  a  fraudulent  conveyance  out  of  the  way 
of  his  execution.  Tn  that  case  the  bill  must  .'^how  that  the 
judgment  was  an  e.xistini^'  lien  on  the  property  conveyed. 
If  it  appears  that  a  year  has  elapsed  after  the  rendition 
of  the  jitds'Tnent  without  an  execution  being  issued  thereon 
tlie  bill  can  not  be  maintained.*' 

If  the  claim  is  against  an  insolvent  estate,  it  must  lirst 
have  been  allowed  against  the  estate  before  the  l)ill  will 
lie,  for  the  creditor  must  have  exhausted  his  legal  reme- 
dies.' 

A  trustee  in  bankru^itcy  may  file  a  bill  to  r(>duce  to 
possession  the  equitable  assets  of  the  bankrui)t  without 
an  execution  having  first  been  issued  on  the  judgment  se- 
cured by  creditors  of  the  bankrui)t.'' 

Execution — When  must  issue — Return. — There  are  two 
classes  in  wliich  a  judgment  creditor  may  come  into  a 
court  of  chanceiy  for  relief:  First,  in  aid  of  his  execu- 
tion at  law,  as,  to  set  aside  an  incumbrance  or  a  transfer 
of  jiroperly  made  to  defraud  creditors.  Secoud,  to  have 
his  judgment  paid  out  of  cJioses  in  action,  or  other  prop- 
erty of  the  debtor  not  liable  to  execution. 

305;  Ladd  v.  Judson.  174  111.  344;  Bochm,    96    111.    560;    Durand    v. 

Cotes  V.  Bennett,  183  111.  82.  Gray.    129    111.    9;    Granite   Co.   v. 

^McDowell   V.    Coehran,    11    111.  Gerrity,   144    111.    77;    Goembell  v. 

31;    Armstrong   v.   Cooper.   11    111.  Arnett,  100   111.   34;    Detroit  Mills 

560;    Van    Syckle    v.    Richardson.  v.  Ledicidye,  162  III.  305;  Atistin  v. 

13  III.  171;  Steere  v.  Hoagland.  39  Bruner.   169   111.   17S;    Andrews   v. 

111.    264;    Horner    v.    Zimmerman.  Donnerstag.   171    111.   329;    Hughes 

45  111.  14;  Mugge  v.  Euing.  54  111.  v.  Xoyes.  171  III.  575. 

236;    Winstbw    v.   Leland.    128    111.  t  Heripps   v.  King.    103   III.   469; 

304;    Blair   v.    Bteel    Co.,    159    111.  R.   R.   Co.   v.    Town   of   St.  Anne. 

350;  Goodman  v.  Kopperl.  169  111.  101    III.    151;    Dormueil   v.   Ward. 

136;   Houston  v.  Maddnr.  179   III.  108   III.    216;    Shufeldt   v.   Boehm, 

376.  96   111.   560;    Elting   v.   Bank,    173 

iyeicman  v.  Willets,  52  111.  98;  111.  368;   Houston  v.  Maddux,  179 

Weightman  v.  Hatch.  17  lU.  281;  III.   376;    Strauss   v.   Phillips.   189 

Greenway  v.  Thomas.   14   111.   271;  111.  9. 

Bay  V.  Cook.  31   111.  336;   Weis  v.  s  McKcy    v.    Emanuel,    263     111. 

Tiernan.    91    111.    27;    Shufeldt    v.  276. 


818  Creditors'  Bills. 

Eelief  is  given  in  these  two  classes  upon  different  prin 
ciples.  In  tlie  first  class,  on  the  ground  of  fraud,  and  in 
the  other  on  the  ground  that  the  eoni]>]aiiiant  has  ex- 
hausted his  remedy  at  law,  and  tliat  it  is  inecpiitahle  and 
unjust  for  the  debtor,  under  such  circumstances,  to  refuse 
to  a)i])ly  any  choses  in  action,  or  other  property  belonging 
to  him,  nut  liable  to  execution,  in  payment  of  the  judg- 
ment.'' 

As  has  been  said,  to  entitle  a  party  to  the  aid  of  the 
court  in  the  first  class  of  cases,  an  execution  must  have 
been  issued,  but  it  is  not  necessary  that  it  should  have 
been  returned,*"  or  if  it  has  been,  that  a  new  execution 
has  been  taken  out.  The  right  to  come  into  court  for  re- 
lief in  this  class  of  cases  is  complete  the  moment  the  exe- 
cution issues.  The  frau<lulent  conveyance  then  works  an 
injury  to  tlie  creditor  by  hindering  and  delaying  him  in 
the  collection  of  his  judgment.**  But  when  the  creditor 
asks  to  have  his  judgiuent  satisfied  out  of  property'  be- 
longing to  the  debtor  not  liable  to  execution,  he  must  show 
not  only  that  an  execution  has  been  taken  out,  but  that 
it  has  been  returned  unsatisfied  in  whole  or  in  part.  This 
should  be  shown  by  the  officer's  return  to  the  writ,  which, 
to  be  a  good  and  sufReient  return  for  that  purpose,  should 
be  such  a  return  as  would  subject  the  officer  to  an  action 
at  the  suit  of  the  debtor,  for  a  false  return,  if  a  bill 
should  be  filed  against  him  when  he  had  property  that 
might  have  been  ]e\'ied  on  and  sold  to  satisfy  the  execu- 
tion.*- 

The  return  of  the  sheriff  iniUn  bona  establishes  prima 
facie  that  the  judgment  delitor  bad  no  property  subject 
to  lev}^  at  the  time  of  the  return.*'' 

The  statute  does  not  require  that  as  a  toumhilion  for  a 
creditor's  bill,  personal  demand  shall  have  been  made 
njioii  the  de})tor  to  satisfy  ihe  judgment.** 

^Williams    v.  Hiibhaifl.    Walk.  213. 

Ch.  28.  '2  Williams    v.    Ilvbhnrd.    Walk. 

w  Andreics    v.  Donn<  rstiui.    171  Ch.   2S. 

III.   329;    French  v.  Bunk.    11)9    111.  r.\  HxijhUnj  v.  Bank,  1S5   111.  5Gfi. 

213.  ^^Bank    v.    Oage.    79    111.    207; 

■^■i  Granite    Co.    v.    Oerrity.     Ill  />M/a)i(/  v.  Oro?/,  129  III.  9. 

III.   77;    French  v.   Bank,   199   111. 
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To  what  county  issued — When  to  be  returned. — Execu- 
tion must  1)0  issued  to  tli(>  sheriff  of  tlie  eouuty  where  the 
defendant  resides  and  carries  on  business,  or  where  lie 
did  reside  when  the  suit  was  brouglit.  If  the  plaintiff 
in  the  execution  knows  that  the  defendant  has  property  in 
any  particular  county,  he  should  send  an  execution  to 
that  county  in  which  there  is  a  legal  presumption  that  the 
defendant  has  property.  If  a  i)erson  resides  and  does 
business  in  the  same  county  it  is  legally  i)i'esumed  that  he 
lias  property  there  liable  to  execution.'"' 

The  return  may  be  made  on  the  same  day  it  is  received, 
or  the  sheriff  may  retain  it  for  ninety  days;*"  but  it  must 
be  made  by  the  sheriff  upon  his  own  responsibility.  It 
must  be  his  act,  and  not  by  direction  of  the  plaintiff  in 
the  writ,  unless  after  demand." 

On  justice's  judgment. — A  judgment  before  a  justice  of 
the  peace  is  a  sulhcieiit  foundation  for  a  creditor's  bill,  if 
the  amount  is  large  enmigli  to  confer  jurisdiction  on  the 
court.** 

In  such  a  ease  it  would  seem  to  be  the  pro])er  practice 
to  have  a  transcript  of  the  justice's  judgment  filed  in  the 
Circuit  Court,  and  an  execution  issued  from  the  Circuit 
Court  and  returned  unsatisfied. 

In  the  United  States  court. — A  creditor's  liill  may  be 
filed  in  tiie  Circuit  Court  of  the  United  States  in  tlie  mode 
authorized  liy  the  local  state  law,'"  but  a  bill  will  not  lie 
in  a  State  court  on  a  judgment  obtained  in  the  United 
States  court.^" 

Judgment  of  court  of  another  State. — A  bill  will  not 
lie  uiiMii  a  judgiiH'iit  olitaiiicd  in  a  court  of  another 
State.-' 

i-^Durand  v.  Gray.  129  111.  9.  12;   Lammon  v.  Clark.  4  McLean, 

i*Young    V.    Clapp.    40    111.    App.       IS;    Wilkinson   v.   Yalr.  6   McLean, 

312.  If.. 

i' Scheubrrt    v.    Honel,    l.'i2    111.  ■:"  Wiiislniv    v.    Leiand.    128    111. 

313.  •Ill:     DiJuorth    v.    Curts.    139    III. 
i"  Steere    v.    Hongland.    39     111.       ■'■n'^:    Houston   v.  Maddux.   179   111. 

264;   Smets  v.   Williams.  4  Paige.  377. 

366;    Vannief  v.  Sickles,  '>  Paige,  =•  Steere    v.    Hoar/land.    39  111. 

506;  2  Hoff.  Ch.  Pr.  121.  264;    Patterson  v.  Lynde,    112  111. 

i»  S«j/dani    V.   Beats,  4  McLean,  196;    Thompson    v.    Yates,    61  111. 
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And  a  creditor  whose  claim  lias  been  allowed  agaiiiC't 
the  estate  of  a  deceased  )ierson  in  another  State  is  not 
regarded  as  a  judgment  creditor  in  this  State  until  his 
claim  has  also  been  presented  and  allowed  in  this  State.^^ 


SECTION  II. 
WHAT   MAY   BE   REACHED   BY. 

Upon  a  creditor's  bill  every  species  of  property  belong- 
ing to  the  debtor  may  be  reached  and  applied  to  the  satis- 
faction of  his  debts ;  and  his  debts,  ciioses  in  action,  and 
other  equitable  rights,  may  be  assigned  or  sold  under  the 
decree  of  the  court  for  that  purpose.^^ 

Upon  a  bill  of  this  nature  the  complainant  may  reach 
the  defendant's  interest  in  the  effects  of  a  copartnership, 
after  payment  of  the  partnership  debts,  and  satisfying 
all  prior  equities  in  favor  of  his  copartners.-'' 

Where  an  express  trust  has  been  created  to  receive  the 
interest  or  income  of  trust  property  and  to  apply  it  to  the 
use  of  a  person  from  time  to  time,  the  surplus  beyond 
what  is  necessary  for  his  support  and  maintenance  may 
be  reached  by  a  creditor's  bill,  after  such  interest  or  in- 
come has  become  due.-° 

But  a  trust  fund,  created  in  good  faith  by  the  will  of  a 
third  person  and  held  by  trustees  under  the  will,  which 
will  provides  for  payment  of  the  income  of  the  fund  to  the 
beneliciary  debtor  during  life,  can  not  be  readied  by  cred- 
itor's bill.-** 

An  annuity  given  l)y  will  in  trust  by  the  wife  for  lier 
husband,  in  lieu  of  all  his  interest  in  the  estate,  is  not 
within  the  exception  stated  in  section  49  of  the  chancery 

App.   262;   Ladd  v.  Judson,  71  111.  560;    Dilworth    v.    Curts.    l.'?9    111. 

App.  283;   S.  C,  174  111.  344.  r)08. 

22  Strauss  v.  Phillips,  18!)  111.  9.  -'<  Clute  v.  Bool,  8  Paige  Ch.  R. 

23  Edmcston  v.  Lynde,  1  Paige  83;  Stoib  v.  Whitelicad.  Ill  111. 
Ch.  637;  1  J.  &  A.  An.  Stat;  Rev.  247;  Ladd  v.  Judson,  174  111.  344; 
Stat.  226;  Ad<inis  v.  Cross,  27  111.  Uequa  v.  Graham,  187  111.  67; 
App.  313.  Linn  v.  Downing,  216  111.  64. 

2'  Eager  v.   Price,   2    Paige   Ch.  20  Binns    v.    LaForge,    191     Hi. 

R.   334;    Daggett  v.   Dill,   108   111.      598:  Linn  v.  Downing,  216  111.  64. 
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act  above  quoliMl,-'  Init  is  subjcc-t  to  tlio  claims  of  his  cred- 
itors, notwithstanding  the  will  expressly  provides  that  it 
shall  not  be.-® 

A  deed  absolute  in  form  but  which  is  intended  merely 
as  security  for  a  debt  is  not  void  as  to  the  grantor's  cred- 
itors unless  there  was  actual  fraud  in  wliich  both  grantor 
and  grantee  participated,  as  such  a  transaction  is  not  one 
where  the  law  implies  fraud. ^"  In  order  to  imi)each  a 
transaction  as  being  fraudulent  as  against  the  rights  of 
creditors  it  is  not  necessary  tiuit  the  evidence  should  siiow 
a  specitic  intent  to  defraud  the  particular  ci'editor  attack- 
ing the  transaction,  and  any  evidence  tending  to  i)rove 
the  transaction  to  be  fraudulent  as  to  oue  creditor  is 
equally  available  to  any  other  existing  creditor  who  at- 
tacks the  validity  of  such  transaction.^" 

A  creditor's  bill  will  not  lie  to  reach  assets  of  the 
debtor  which  the  latter  can  not  recover  in  an  action  in  his 
own  name.'^ 

On  a  creditor's  bill  the  court  may  control  the  custody 
of  negotiable  notes,  and  provide  for  demand  and  notice, 
so  as  to  prevent  their  being  negotiated,  and  protect  the 
rights  of  all  parties  thei-eto.^- 

The  complainant,  bj'  his  bill,  can  only  reach  the  prop- 
erty which  belonged  to  the  complainant  at  the  time  of  the 
commencement  of  the  suit,  or  the  proceeds  of  the  prop- 
erty and  effects  in  which  he  then  had  an  interest.  If  he 
wishes  to  reach  after-acquired  property,  he  must  file  a 
supplemental  bill.'^ 

Upon  this  principle  it  has  been  held  that  the  complain- 
ant in  a  creditor's  bill  can  not  reach  the  salary  or  com- 
pensation which  is  to  become  due  to  the  defendant  at  a 
future  time,  for  the  performance  of  services  which  had 
not  been  conqjleted  at  the  time  of  tiling  the  bill,  in  a  case 
where  the  defendant  would  have  no  legal  or  equitable 
right  to  demand  payment  for  the  services  already  por- 

"  See  page  81.5,  ante.  32  Buckcock  v.  Millard,  4  West. 

"»  Rcqua  V.  Graham,  187  III.  67.  Law.  Mo.  314. 

2»Hu?c7iison  V.  Page,  'MG  lU.  71,  :<^  Sampson   v.    Taylor,   cited    in 

30  Scott  V.  Lumaghi,  236  111.  .564.  •;  Barb.  Ch.  Pr.  153. 

31  Bonte  V.  Cooper,  90  111.  440. 
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formed,  if  he  should  thereafter  neglect  to  complete  the 
unperformed  services. ^^ 

Where  work  is  performed  by  tiie  piece  or  lot  the  wages 
therefor  may  be  reached  by  a  creditor's  bill,  tiled  aftei- 
the  work  has  been  performed,  thongli  Ix'fore  the  custom- 
ary day  of  payment.^^ 

The  interest  of  a  debtor  under  a  contract  for  the  pur- 
chase of  land  can  be  reached  by  a  creditor's  bill.^" 

So  a  note  held  by  a  defendant,  secui'ed  by  a  deed  of 
trust  on  land,  may  be  subject  to  a  creditor's  bill,  and  the 
land  conveyed  by  the  deed  of  trust  be  sold  to  pay  it.^' 

A  creditor's  bill  will  not  lie  against  a  municipal  corpo- 
ration to  reach  a  debt  owing  ]iy  a  cor]">oration  to  a  third 

It  has  been  held  that  an  unassigned  right  of  dower  may 
be  reached  by  creditor's  bill.^" 

Where  a  debtor  ])urchased  land  with  his  own  money, 
and  took  the  conveyance  in  the  name  of  his  infant  son, 
for  the  ]mrpose  of  securing  the  land  against  his  debt, 
it  was  held  that  the  creditor,  at  the  time  of  such  convey- 
ance, having  obtained  a  judgment,  might,  liy  a  bill  in 
equity,  subject  the  land  to  his  debt.'"' 

A  creditor's  bill  may  reach  the  jiroceeds  of  a  donation 
to  a  corporation  in  the  hands  of  suliscribors,  and  have 
them  applied  upon  the  debts  of  the  corporal iou." 

AVhere  the  comi)lainant  in  a  chancery  [irocecding  seeks 
to  reach  the  proceeds  of  a  voluntary  ^gift  upon  the  ground 
that  it  was  fraudulent,  in  law,  as  to  the  donor's  creditors, 
there  being  no  actual  fraud,  it  is  essential  that  the  com- 

^i  Browning   v.    Bettis,    8    Paige  ^"Thompson    v.    Mnrsli.    61    III. 

Ch.   560;    McConn  v.    Dorshcimer,  App.  26!). 

1   Clarke,   144.  *"  Demaree  \.  DriskcJI.  ^  B\a.ckt. 

■i-' Thompson   v.    Nixon,   8    Edw.  115;   see  Wriphtman  v.  Hatch,  17 

Ch.  457.  111.    281;    Moritz    v.    Hoffman,    35 

■M  Brcivster  v.   Poiccr,   10   Paige  111.  553;  Newman  v.  Willets.  52  111. 

Ch.  562.  OS;   Mugge  v.  Eimng,  54   111.  236; 

31  Cohrn    v.    Carroll.    5    S.   &    M.  Ma7tn  v.  Hnhy,   102  111.  348;   Jack- 

545.  son  V.  Miner.  101  111.  550. 

3s  Addyston  V.  City,  no  in.  5i0;  *\  Hickling    v.    Wilson,    104    111. 

see   Wren   v.   Dooley.   97   111.   App.  54. 
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plainant  aver  and  [irovc  tliat  tlir  donor  was  insolvent  at 
the  time  the  gift  was  made.''- 

A  debtor  who,  wlicn  hii'iicly  indebted  and  sliortly  be- 
fore becoming  insolvent,  makes  a  voinntary  conveyanee 
to  his  wife  has  the  bnrden  of  disjiroving  the  implieatiou 
of  fraud,  as  to  pre-existing  creditors,  arising  from  the 
making  of  the  conveyance.''^ 

Where  a  conveyance  is  attacked  as  in  frand  of  cred- 
itors it  is  competent  to  prove  the  grantor  was  insolviait  or 
financially  embarrassed.'''' 

Where  a  })arty  indorses  a  note  upon  which  a  judginent 
is  obtained  by  the  assignee,  and  on  failure  to  collect  the 
amount  of  the  judgment,  takes  an  assignment  thereof  to 
himself,  he  will  be  subrogated  to  all  the  rights  of  the 
judgment  creditor,  and  may  maintain  a  creditor's  bill 
for  the  collection  of  such  judgment.'"^ 

A  creditor's  bill  seeking  relief  against  different  de- 
fendants, for  separate  and  distinct  matters,  by  setting 
aside  different  conveyances  to  different  persons,  and  a 
judgment  confessed,  and  a  chattel  mortgage  alleged  to  be 
fraudulent,  is  not  obnoxious  to  the  charge  of  multifa- 
riousness.'** 

Disclosure  by  answer  not  conclusive. — Under  section  25 
of  the  chancery  act,^"  disclosures  made  by  answer  to  a  bill 
requiring  a  discovery  concerning  matters  charged  therein, 
are  not  conclusive,  but  upon  replication  being  filed,  may 
be  disproved  or  contradicted,^**  and  where  a  creditor's  bill 
is  filed  which  waives  the  oatli,  to  which  answer  is  filed 
and  replication  joined,  the  complainant  is  entitled  to 
adduce  evidence  to  contradict  the  answer  and  sustain  the 
biU.*« 


instate    Bank    v.    Barnett,  250  <t  Rev.    Stat.    (1913)    166;    1    J. 

111.  312.  &  A.  An.  Stat.  748. 

<3  Kennard   v.    Curran.    239  III.  <8  Harbert  v.   Mershon,   169    111. 

122.  .''.2. 

**  Clark   V.   Harper,   215    111.   24.  *«  Hcisler      v.      Dickenson,      17 

*i  Crawford    v.    Logan,    97  III.  Bradw.  193;   Schroctter  v.  Broun, 

396.  .50  111.  App.  24;   Addyston  v.  City, 

*»  Hurd   V.   AscJterman.    117  III.  170  111.580. 

501;  Bouton  v.  Smith.  113  IH.  481. 
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section  iii. 
parties  to  the  bill. 

Complainants. — A  creditor  may  file  his  bill  in  lii.s  own 
name,  for  his  own  benefit,  without  joining  other  credi- 
tors,^" or  he  may  file  a  bill  in  behalf  of  himself  and  all 
others,  being  judgment  creditors,  whose  executions  have 
been  returned- unsatisfied,  and  who  may  choose  to  come 
in  and  contribute  to  the  exjiense  of  the  suit.^^  But  a 
creditor  can  not  sue  on  behalf  of  himself  and  others  who 
have  no  common  interest  with  him.'^- 

Judgment  creditors,  who  liave  exhausted  their  reme- 
dies at  law,  may  unite  in  a  bill  to  set  aside  a  fraudulent 
assignment  by  their  debtor.^^  So,  if  one  creditor  by  judg- 
ment, and  another  by  decree,  have  acquired  liens  ui)on 
the  property  of  their  debtor,  they  may  join  in  filing  such 
a  bill.''*  But  as  to  property  on  which  no  creditor  has  ob- 
tained a  lien  by  judgment  and  execution,  a  creditor,  who 
has  exhausted  his  legal  remedy,  may  file  a  bill  for  his 
own  benefit  only,  without  making  other  creditors,  stand- 
ing in  the  same  situation,  parties. ■'"'^  Other  creditors  may 
come  in  after  the  bill  has  been  filed  f^  and  the  court  should 
call  in  all  the  creditors  of  the  estate  to  receive  divi- 
dends.^'' 

The  pendency  of  a  creditor's  bill  brought  by  one  cred- 
itor in  behalf  of  all  creditors  of  the  common  debtor,  can 
not  be  pleaded  in  abatement  or  bar  of  a  bill  of  a  different 

no  Balientine   v.   Beall,   3    Scam.  Ch.    23:    McGalmon   v.    Laxorence, 

203.  1    Blatchf.    C.   C.    R.    232;    Fennel 

51  Edmeston   v.   Lynde,   1    Paige  v.  Lamar  Ins.  Co..  73  111.  303. 
Ch.    637;    Wakeman   v.    Ororrr.    4  •■«Thc  Bank.  etc.  v.  Dunyan,  2 

Paige  Ch.  23 ;  Lcntilhon  v.  Moffat,  Bland.  2.54 ;    see  Story's  Eq.  PI.   § 

1  Edw.  Ch.  451.  99-102;  Myers  v.  Fcnn,  5  Wallace, 

•'>2  Burney  v.  Morgan,   1    Sim.  &  205. 
Stu.  358.  ^T  Kinney   v.    Harvey,    2    Leigh, 

'^3  Lentil  lion  v.  Moffat,  1  Edw.  70;  Williamson  v.  Wilson,  1 
Ch.  451;  Bailey  v.  Burton,  8  Bland.  418;  see  Brooks  v.  Gib- 
Wend.  339;  nunyan  v.  VatUrr.  3  hons,  4  Paige  Ch.  374;  rarmlcc  v. 
Blackf.  245;  HickUng  v.  Wilson,  Egan.  7  Paige  Ch.  610;  Birlcy  v. 
104  111.  54.  Stalcy,  5  Gill  &  .1.  432;    Shuhrirk 

:■'>  Clarkson      v.      VePcyster,      3  v.    Shubrirk,    1    McCord    Ch.    406; 

Paige  Ch.  320.  Canal  Co.  v.  Beers,  2  Black  U.  S. 

•••■  Wakeman   v.  Orovrr,  4   Paige  R.  448. 
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croditor  in  a  diffcroiit  rij^Iit  uiilil  aft(n'  a  dot-rei'  lias  Ix'cii 
rcmlorod  in  tlio  fornicr  suit.''* 

Wlioro  the  i^laiiitilf  in  a  ,ind,<i,iu('iit,  after  execution 
tliereon  returned  unsatisfied,  assigns  tlie  judgment,  tlie 
assi<i:nee  may  file  a  bill  of  this  nature  in  his  own  name, 
without  taking-  out  a  new  execution  after  the  assi,s>n- 
luent. •'''■' 

Where  a  party  indorses  a  note  u])on  whicli  judi^nneiit 
is  obtained  by  the  assigiiee,  and  on  failure  to  collect  tiie 
same,  he  pays  the  assignee  the  amount  of  the  judgment, 
taking  an  assignment  ther(>of  to  himself,  he  will  be  sub- 
rogated to  all  the  rights  of  the  judgment  creditor,  and 
may  maintain  a  cr(>dilor's  bill  for  the  collection  of  such 
judgment. •*" 

An  administrator  occujiies  the  same  position  as  the  in- 
testate with  reference  to  a  voluntary  conveyance  made  by 
the  intestate,  and  he  can  not,  in  a  proceeding  to  sell  land 
to  pay  del)ts,  have  sucb  conveyance  set  aside  as  fraudu- 
lent as  to  him  and  the  creditors  of  the  intestate,  notwith- 
standing the  amendment  of  1887  to  the  Administration 
act,  authorizing  an  administrator  to  petition  to  sell  land 
to  which  the  deceased  "had  claim  or  title"  at  his  death.'" 

\  creditor's  bill  may  be  prosecuted  in  the  name  of  an 
assignee  of  a  judgment  having  no  actual  interest,  where 
the  defendant  is  deprived  of  no  riglits  tliereby."-  A  mar- 
ried woman  may  maintain  a  creditor's  bill  in  her  own 
name  to  set  aside  a  conveyance  by  the  debtor  in  fraud  of 
her  rights.®' 

Defendants. — It  is  a  general  rule  that  all  the  2:)arties 
against  whom  the  judginent  was  recovered  should  be 
made  parties  defendant  to  a  ])ill  of  this  nature.''^  But  if 
one  of  them  is  insolvent  and  wholly  destitute  of  property, 

59  Siceeney   v.   Goldberg,   66    111.  ei  Sifforcl  v.  Cutler,  244  111.  234. 

App.  568,  and  cases  cited.  e^  Atkitison    v.    Foster,    134    111. 

!■'>  Andrews   v.    Kibbe,    12    Mich.  472. 

94;     Rankin     v.     Rothsrhild,     78  ••■^Johnson    v.    Huber,    134     111. 

Mich.     10;     Gleason    v.     Gage,    7  .511. 

Paige  Ch.   121;    Strange  v.   Long-  ai  Child   v.    llrace,   4    Paige   Ch. 

ley,  3  Barb.  Ch.  R.  650.  R.   309;    Bank  v.   Meach,   7   Paige 

o"  Crauford    v.    Logan,    97    III.  Ch.  R.  449;   Spear  v.  Campbell.   1 

396.  Scam.  424. 
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or  out  of  the  jurisdiction  of  the  court,  or  a  mere  surety 
for  the  other  defendants  it  is  not  necessary  to  make  him  a 
party.  Tliese  facts  must,  however,  be  distinctly  averred 
in  the  bill,  or  the  defendants  may  demur  for  want  of  par- 
ties.*'^ Even  where  one  joint  debtor  has  not  been  served 
with  process  at  law,  it  is  proper  to  make  him  a  party  to 
the  bill;  for  although  his  separate  property  can  iiot  be 
reached  directly,  yet  his  co-defendants,  if  compelled  to 
pay  the  debt,  may  claim  contribution.*"' 

If  the  property  of  the  judgment  debtor,  against  whom 
an  execution  has  been  returned  unsatisfied,  is  in  the  ac- 
tual possession  and  control  of  his  wife,  under  circum- 
stances which  render  it  impossible  to  reach  and  obtain 
possession  of  it  by  a  creditor's  bill  tiled  against  the  hus- 
band alone,  it  seems  a  bill  may  be  tiled  against  her  and 
her  husband  jointly,  so  as  to  obtain  a  decree  which  will 
reach  the  pro]ierty  in  her  hands  and  compel  her  to  de- 
liver it  up  for  the  satisfaction  of  her  husband's  debts."*^ 

It  has  been  held  that  a  judgment  creditor  is  a  neces- 
sary party  to  a  creditor's  bill  to  set  aside  a  fraudulent 
conveyance ;  but  this  is  only  so  when  the  deed  of  convey- 
ance sought  to  be  set  aside  contains  covenants  of  war- 
ranty.*** 

Judgment  creditors  are  necessary  parties  in  proceed- 
ings to  subject  lands  upon  which  they  have  liens  to  the 
payment  of  other  judgment  liens. "^ 

If  a  debtor  has  conveyed  different  portions  of  his  i)rop- 
erty  to  different  persons,  in  fraud  of  his  creditors,  all  the 
grantees  may  be  joined  in  one  l)ill  with  the  grantor."" 
So  two  or  more  jiei'sojis  holding  tlie  [jroperty  of  the  judg- 
ment (lcl)t(ir  under  different  conveyances,  or  becoming 
iii(l('l)1i-(|  to  liini  at  dilTcrrnt  times,  or  for  distinct  sums. 


(!•-  Vanrliif   v.    iiickfcs.    n    PaiRo  58  Maine,  230. 

Oil.  505;   Bank  v.  Meach,  7  Paige  «»  Siprar    v.    Campbell,    4    Scam, 

rh.  R.   H!);   Williams  v.  IIiihhnr<l.  424;    Johnson    v.    Huber.    \U    111. 

1    Mill],  4r,i).  fiU;  Qtiinn  v.  People.  146  111.  275. 

B"/f/.;  //).,•  2  Barb.  Ch.  Pr.  l.'io;  ««  Hoffnidii  v.   t^liields.  4  W.  Va. 

see   Thomas  v.  Adams,  30  111.  37.  490. 

"T  Vopous  V.  Kauffman,  8  Paige  ^o  Felloics  v.   Fellows,  4  Cowen, 

Ch.    585;    see   Webster  v.   Folsom,  G82. 
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iiiav  hv    joined  with   him  as  deieiuiaiits  in  a.  creditor's 

i)in>i 

A  (lohtor  to  the  jndgment  debtor  may  be  made  a  party 
defon(hint  to  a  creditor's  bill,  for  the  purpose  of  com- 
pelliui;  huu  to  pay  to  the  complainant  the  debt  wliich  he 
owes  to  tile  judsiuent  debtor.  But  he  is  not  a  necessary 
party;  and  he  is,  in  general,  entitled  to  his  costs  out  of 
the  fund  recovered.  If  there  is  no  fund,  the  complainant 
is  freipiently  compelled  to  pay  them  himself."' 

Creditors  and  legatees  are  exceptions  to  the  general 
rule  i-e(|uiring  all  persons  interested  in  the  subject  of  the 
bill  to  be  made  parties.''^ 


SECTION  IV. 
PRIORITY  AND   LIEN   OF  BILLS. 

The  filing  of  a  creditor's  bill,  or  at  least  the  service  of 
process,  yives  the  complainant  a  lien  upon  the  property 
of  the  judgment  debtor,  by  placing  it  under  the  control  of 
the  court,  which  will  not  suffer  it  to  be  withdrawn,  so  as 
to  defeat  the  object  of  the  bill  by  any  subsetiuent  act  or 
title.  And  land  of  the  debtor,  sold  after  this  lien  attaches, 
will  be  taken  by  the  buyer  as  a  lis  pendens  purchaser, 
subject  to  the  lien  of  the  complainant. ''■' 

The  judgment  creditor  who  first  institutes  a  suit  ob- 
tains a  j^riority  over  the  creditors  in  relation  to  the  prop- 
erty and  effects  of  the  defendant,  which  can  not  be 
reached  by  execution  at  law.'^ 

This  lien  is  not  obtained  by  the  return  of  an  execution 

Ti    Boyd   V.   Hoyt,   5    Paige   Ch.  Blatch.    C.    C.    R.    232;    Lyon    v. 

65,  77.  nohins,  46  lU.  276;  Batik  v.  Schcr- 

•  i  Stafford  V.  Mott,  3  Paige  Ch.  merhorn,  1  Claris,  297;  Corning  v. 

100;   2  Barb.  Ch.  Pr.  156.  White,  2  Paige  Ch.  567;   Smith  v. 

T3B>-oic7i    V.    Ricketts,   3    Johns.  Lind,   29   111.    24;    Cole  v.   Marple, 

Ch.  R.  553.  98   111.   58;    Rappleye  v.   Bank,  93 

^*  Xi'irdigate  v.  Lee.  2  Barb.  Ch.  111.  396;   Talcott  v.  Grant,  131  111. 

Pr.  l.'>7;  Bank  v.  Gage,  9S  111.  172;  248;    Young  v.   Clapp,  40  111.  Aiip. 

Storm    V.    WarldPll,    2    Sandf.    Ch.  312;   A'mssa?/  v.  Bank,  139  111.  .038; 

494;  King  v.  Goodwin.  130  HI.  102.  Spry    v.    Chappell,    184    111.    539; 

'i  ilcCalmon     v.     Lawrence,     1  Lane  v.  Bank,  177  111.  171. 
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unsatisfied,  but  by  the  oommeiipement  of  a  suit  of  this 
nature  founded  upon  such  return.'"' 

And  where  the  bill  is  filed  after  the  death  of  the  debtor 
the  same  rule  of  preference  applies.''' 

The  mere  filing  of  a  bill  without  issuing  process  thereon 
does  not  create  a  lien.  To  obtain  a  jjreference  as  to  the 
equitable  assets  of  the  debtor,  the  creditor  must  follow 
up  the  filing  of  his  bill  by  the  service  of  his  process,  with 
all  due  diligence.  Therefore,  where  there  were  three  sep- 
arate bills  filed  against  a  judgniient  debtor,  at  different 
times,  find  process  was  first  served  in  the  third  suit,  upon 
a  reference  as  to  priority  of  claim  it  was  held  that  the 
complainant  in  the  thii'd  suit  was  entitled  to  be  first  paid 
out  of  the  fund  in  the  hands  of  the  receiver.''® 

Several  bills  filed  by  creditors  of  the  same  estate,  to 
subiect  it  to  their  debts,  may  be  consolidated.''" 

The  filing  of  a  creditor's  bill  operates  as  an  attachment 
of  property  which  can  not  be  levied  on  at  law.  It  gives 
to  the  vigilant  creditor  a  right  to  pi'iority  in  pajniient ; 
and  the  creditor  who  files  the  second  bill  will  have  the 
second  lien.^° 

The  lien  is  not  confined,  however,  to  the  choses  in  action 
and  equitable  assets  of  the  judgment  debtor,  and  does  not 
attach  upon  his  personal  property  tangible  by  execution. ^^ 

An  assignment  of  his  proi)erty  by  the  defendant,  after 
the  filing  of  a  creditor's  bill,  will  not  divest  the  lien  of  the 
judgment  creditor.*- 

It  will  only  convey  the  property  to  the  assignee  subject 
to  the  lien  which  has  thus  attached.'*^ 

Where  an  equitable  lien  is  acquired  on  the  property  and 

76  Ednu'Ston   v.   Lynde,    1   Paige  Leigh,  331. 

Ch.   637;    Wakeman  v.   Qrover,  4  »"  Co?-ni».ff  v.  TV7n'fc,  2  Paige  Ch. 

Paige  Ch.  23.  567;  Raiwh-yc  v.  liank.  93  111.  396. 

TT  Cole    V.    Marpip,    9S    111.    58;  «>     linnk    v.    Schcrmcrhorn,     1 

JSanfc   V.    Gaf/e.   93    111.    172;    Kitig  Chirke,   297;    Edmcslon  v.   I.i/tidr. 

V.  Goodwin,  130  III.   102.  1   Paige  Ch.   G37;    Eager  v.   Price. 

7s  lioynton  v.  Rmvson,  1  Clarltc,  2  Paige  Ch.  333. 

."584;  BurrcU  v.  Leslie,  6  Paige  Ch.  >^-  Edmeston   v.   Lynde.   1    Paig«> 

R.  44.5;  see  Commack  v.  Johnson,  Ch.  637. 

1  Green  Ch.  163.  x^  Corning  v.  While,  2  Paige  Ch 

7"  Camphell's     ease.      2     Ulniid,  tiC>7. 
209;     see    Claiborne    v.    Gross,    7 
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effects  of  a  debtor  by  the  filing"  of  a  creditor's  bill,  and 
liaving  a  receiver  ajijiointed,  other  creditors  may  inter- 
vene and  participate  in  any  surplus  left  after  i)ayiiig-  the 
sum  due  the  original  complainant.  Tlie  proceeding  by 
creditor's  bill  is  one  which  necessarily  recognizes  priori- 
ties among  creditors,  and  makes  distribution  of  tiie  assets 
according  to  such  priorities.** 

The  rights  of  a  judgment  creditor  are  fixed  by  the  state 
of  facts  existing  at  the  date  of  his  judgment  and  not  by 
the  date  of  the  levy  of  his  execution.'*"' 

Subsequent  creditors  can  not  have  a  conveyance  set 
aside  as  fraudulent  unless  it  is  merely  colorable  and  a 
secret  trust  exists  in  favor  of  the  vendor,  or  it  is  made 
with  a  view  to  defraud  future  creditors.'*'' 

A  creditor's  bill  is  fatallj^  defective  where  it  does  not 
aver  thai  the  complainant  was  a  creditor  at  the  time  of 
the  alleged  fraudulent  conveyance  of  the  property.*^ 


SECTION  V. 
FRAME  OF   BILL. 

Creditor's  bill. — A  creditor's  bill  should  state  the  rendi- 
tion of  the  judgment,  the  court  and  term  in  which  it  was 
recovered,  the  nature  of  the  action,  the  names  of  tlie  par- 
ties and  the  amount  of  damages  and  costs,  or  debt  and 
damages. 

The  bill  must  also  aver  the  issuing  of  an  execution  upon 
the  judgrment  ;'*•'*  the  amount  for  which  it  was  issued,  the 
direction  to  the  sheritf  and  its  delivery  to  him.  The  bill 
must  show  that  an  execution  was  issued  to  the  county  in 
which  the  defendant  resided  at  the  time  it  was  issued,  or 
state  some  sufficient  legal  excuse  for  issuing  the  execu- 
tion to  a  different  county.*® 


»*Young  v.   Clapp.   147   111.   176;  182;    McrrrJl    v.    Johnson.    06    111. 

Russrn  V.  Bank.  139  111.  .538.  224;     ^foritz    v.    Hoffman,    35    III. 

<*■■  ^mith    \.    Dinsmoor,    119    111.  5.i3. 

e-'ie.  *'  Cassidy  v.  Mcacham,  3   Paigo 

'io  S:prinfjrr   v.    Bigford.    160    III.  Ch.  311;    Quinn  v.  People.  146  111. 

49,5:  Highlry  v.  Bank.  18.5  111.  .565.  275. 

»'  L'hre    v.    ilrlun.     17    Bradw.  «» Reed  v.  Wheaton,  7  Paige  Ch. 
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The  bill  must  also  show  the  time  when  the  execution 
was  returnable,  and  the  actual  return  of  the  sheriff 
thereon;""  and  that  it  was  returned  unsatisfied  in  whole 
or  in  part."' 

The  bill  must  charge  that  the  defendant  has  some  pro]i- 
erty  or  equitable  interests  or  things  in  action  which  ought 
to  be  applied  to  the  complainant 's  judgment. 

If  a  creditor's  bill  is  filed  by  an  assignee  of  tiie  judg- 
ment, he  should,  of  course,  state  the  assigiunent  to  him. 
But  he  need  not  state  the  consideration  of  the  assign- 
ment."^ 

A  bill  against  one  of  several  debtors  in  a  joint  judg- 
ment for  satisfaction  thereof,  must  negative  all  right 
of  set-off  in  any  of  the  judgment  debtors;"-''  and  must 
show  that  there  is  no  collusion  with  the  defendants,  or 
either  of  them."* 

A  judgment  creditor  may  demand  from  his  debtor  a  dis- 
closure of  his  assets,  and  of  the  names  of  his  creditors  in 
general  terms. "^ 

A  creditor's  bill  praying  discovery,  a  receiver,  and 
satisfaction  out  of  the  equitable  assets  of  the  defendant, 
need  not  point  out  the  property  sought  to  be  reached.'"^ 

An  allegation  in  a  creditor's  bill  that  property  is  held 
by  the  co-defendants  to  the  bill  subject  to  some  equity  of 
redemption  or  other  valuable  interest  of  the  debtor,  is 
sufficient  to  support  a  finding  that  the  debtor  was  the 
equitable  owner  of  such  property."' 

The  levy  of  an  execution  on  real  estate  situated  in  the 
county  of  the  judgment  but  conveyed  by  the  debtor  to 
defraud  creditors  before  the  judgment  was  rendered,  the 

663;    Wilbur  v.    Collier,    1    Clark,  121. 

315;    Durand  v.   Gray.   129   HI.   9;  "^  Vanclicf    v.    Sickles,    2    Edw. 

Qtiinn  v.  People,  146  HI.  275.  Cli.  392. 

90  Cassidy  v.  Meacham,  3  Paige  "-i  Conant  v.  Sparks,  3  Edw.  Ch. 

Ch.  311;  see  Mitchell  v.  Byrns.  67  104. 
111.  522.  «''Mirrs    v.     Turnpike    Co..     11 

01  Pardee   v.    Dc   Gala.    7    Pai.ETo  Ohio,  273;  Cadwalladcr  v.  Sucirty. 

Ch.    132;    see   Ishmael   v.    Parker,  Id.  292. 

13    111.    324;    Newman   v.    Willets.  "» Dtitlon    v.    Tliomas,    97    Mich. 

.'.2    111.    98;    Quinn   v.    People.    140  93. 
III.  275.  f-  Krnnard    v.    Ciirraii,    239    III 

1'^  Clleason  v.  Gage,  7  Paige  Ch.  122. 


Creditors'  Bills.  831 

roeonling  of  the  certificate  of  levj'  aiul  tlic  return  of  the 
ox  edition  nulla  bona,  create  no  lien  upon  the  property.'"' 

Under  a  hill  in  aid  of  an  execution  the  only  relief  whicli 
can  he  granted  is  to  set  aside  the  encunihrance  or  con- 
veyance alleged  to  be  fraudulent,  while  under  a  creditor's 
l)ill  any  equitable  estate  of  the  defendant  may  l)e 
reached.'''-' 

A  bill  by  a  judgTuent  creditor,  the  only  purpose  of 
which  is  to  set  aside  an  alleged  fraudulent  conveyance 
so  that  execution  may  be  levied,  is  a  bill  in  aid  of  an  exe- 
cution, and  is  not  a  creditor's  bill  in  a  strict  sense.^ 

Bill  in  aid  of  execution. — As  we  have  seen,  a  bill  in  aid 
of  an  execution  need  only  allege  the  issue  of  an  execution, 
and  need  not  allege  its  return,  nor  even  the  insolvency 
of  the  judgment  debtor.- 

Wliere  a  creditor  seeks  to  set  aside  a  fraudulent  con- 
veyance, he  must  first  secure  his  lien  by  a  levy  of  his  exe- 
cution,* and,  filing  his  bill,  proceed  to  decree.  He  must 
allege  that  the  conveyance  was  maile  by  the  debtor  for 
tile  express  purpose  of  delaying  and  defrauding  his  cred- 
itors.* The  allegations  of  the  bill  must  all  be  clear  and 
unetjuivocal. 

A  sheriff  holding  an  execution,  can  not  file  a  bill  in  aid 
of  the  same,  or  to  enforce  a  claim  on  property,  the 
legal  title  to  which  has  been  transferred  by  the  execution 
debtor  before  a  levy.  If  any  party  files  such  a  bill,  it 
must  be  done  by  the  creditor  or  by  some  person  who  is 
legally  authorized  to  do  so  in  his  behalf.^ 

One  who  has  obtained  a  judgment  against  his  debtor 
before  the  recording  of  a  deed  by  whicli  the  debtor  has 
transferred  his  title  to  a  third  party,  occui:)ies  the  same 
l)Osition  as  a  subsequent  purchaser  without  notice,  within 
the  meaning  of  section  30  of  the  Convevance  Act." 


"'  Vnion  yat.  Bank  v.  Laiic.  177  ■•  Comstock   v.   Bahln-hi.   Ifin    111. 

111.  171.  636;    and  cases  cited. 

«'  Rice  V.  McJohn,  244   111.   264.  s  Howard      v.      Rynearfson.      :a) 

1  Hice  V.  McJohn.  244  111.  264.  Mich.  307:  see  Hill  v.  Bowman,  3.5 

-Ante,   page   818.  Mich.    1!)1;    -Jordan    v.    White,    38 

-■  Comstock   V.   Baldwin.   169    111.  Mirh.   254. 

63C,  and  eases  cited.  «  Smith  v.  WiUard,  174   111.  538. 


832  Creditors'  Bills. 

Prayer. — The  bill  contains  tlie  usual  prayer  for  pro 
cess,  and  that  the  defendant  may  answer  and  discover, 
and  in  addition,  a  prayer  for  injunction  and  a  receiver. 


SECTION  VI. 
RECEIVER  IN  CREDITOR'S  SUIT. 

A  receiver  is  a  person  standing  indifferent  between  the 
parties  appointed  by  the  court  to  receive  and  preserve  tlie 
property  or  fund  in  litigation,  pending  the  suit.  He  is  an 
officer  of  the  court  acting  under  its  orders  and  directions. 
His  powers  are  limited  to  those  conferred  by  the  order 
appointing  him,  and  such  as  are  derived  from  the  estab- 
lished practice  of  courts  of  equity,  and  his  discretion  is 
very  limited.  His  duties  are  those  prescribed  by  the 
court.' 

The  appointment  of  a  receiver,  peudente  lite,  upon  a 
creditor's  suit,  rests  in  the  sound  judicial  discretion  of 
the  court,  taking  into  account  all  the  circumstances  of 
the  case,  and  if  exercised,  is  for  the  purpose  of  promot- 
ing the  ends  of  justice  and  of  protecting  the  rights  of  all 
the  parties  interested  in  the  controversy  and  the  subject- 
matter,  and  is  based  upon  the  fact  being  made  to  appear 
to  the  court  that  there  is  no  other  adequate  rcmiedy  or 
means  of  accomplishing  the  desired  object.'^ 

The  general  rule  is,  subject  to  a  few  exceptions,  that  a 
receiver  should  never  be  appointed  unless  it  is  apparent 
to  the  chancellor  fi'om  the  showing  made  that  there  is 
danger  that  the  property  which  is  the  subject  of  the  liti- 
gation is  liable  to  be  dissipated  or  placed  b(>yond  the  ju- 
risdiction of  the  court,  or  in  som*  way  involved  by  trans- 
fers or  conveyances,  or  by  its  being  subjected  to  other 
claims  so  as  to  render  it  more  difficult  for  the  court  to 
give  and  enforce  the  linal  relief  to  which  the  complainant 
may  be  found  to  be  entitled." 

7  High  on  Receivers,  §  192;  on  Receivers,  §  7;  liloodgood  v. 
Hooper  v.  Winston,  24  111.  353;  Clark,  4  Paige,  574;  Trumbull  v. 
Trust  Co.  V.  Weber,  AG  111.  346;  Lumber  Co.,  55  Mich.  387;  MinUw 
Ilcffron  V.  Gage,  140  III.  182;  To.  v.  Coo!  Co.,  Ill  111.  32;  Sc/iarA- 
^^evilt  V.   Woodhurn.   190   111.   283.  v.  McKey,  97  111.  App.  460. 

8  Pom.   Eq.   Jur.,    IS   30-1;    High  « Hancovk    v.    liond   Co.,   86    111. 
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TVlicro  a  oroditor's  l)ill  (.'liar.nos  tliat  llie  debtor  lias  as- 
sets wliirli  tlio  creditor  lias  Itccii  unable  to  reach  by  exe- 
cution and  the  defendant  suffers  the  bill  to  l)e  taken 
as  confessed,  the  conrt  is  authorized  to  appoint  a  re- 
ceiver.'" 

It  is  the  settled  and  inflexible  rule  of  practice  to  require 
due  notice  of  an  application  for  a  r(M'ei\cr  to  be  !;i\'en  to 
the  defendant  over  whose  effects  the  ai)pointinent  is 
souffht,  in  order  that  such  defendant  may  have  an  oppor- 
tunity to  be  heard  in  opposition  tliereto." 

It  has  been  held  that  a  party  in  default  for  want  of 
aijpearance  is  not  entitled  to  notice  of  an  application  for 
the  ajipointment  of  a  receiver.'^ 

Unless  under  special  circumstances,  as  in  partnership 
cases  in  some  instances,  a  party  to  the  cause  will  not  ordi- 
narily be  appointed  receiver,  without  the  consent  of  the 
other  party.'* 

The  possession  of  a  receiver  is  the  possession  of  the 
(•(Hirt  making  the  appointment,  the  property  being  re- 
garded, while  in  the  hands  of  the  receiver,  as  in  the  cus- 
tody of  the  law.  The  receiver's  possession,  therefore,  is 
neither  adverse  to  the  complainant  nor  to  the  defendant 
in  the  litigation,  but  the  possession  of  the  property  is  in 
the  court,  through  its  receiver,  where  it  must  remain  for 
the  protection  of  all  parties  in  interest  until  the  court 
disposes  of  the  possession  by  ordering  the  receiver  to  sell 
the  property  or  to  turn  it  over  to  the  party  to  whom  it 
may  ultimately  be  found  to  belong.'* 

Any  unauthorized  interference  with  the  possession  of 
the  receiver  either  by  taking  forcible  possession  of  the 
property  conmiitted  to  his  charge,  or  by  legal  proceed- 
ings for  that  ])urpose,  without  the  sanction  of  the  court 
appointing  him,  is  a  direct  and  immediate  contempt  of 

App.    630;    Schack   v.   McKey,    97  App.  318;   S.  C,  176  HI.  29S. 

111.  App.  460.  "  High  on  Receivers,  §  70;  Fiir- 

^'^Gage   v.    Smith.    79    111.    219;  nace  Co.  v.  Kimhark,  85  III.  Ap|). 

Rvnals  v.  Harding,  83  111.  75.  399;    Meissler  v.   Mi'i.ssler.   94    III. 

>>  High    on    Rocpivrrs,    §§    111-  App.  396. 

112;    Craier   v.    Whitman.   62    111.  "  High    on    Receivers.    §    134; 

App.  313.  Manning  v.  Sec.  Co.,  242  111.  584. 

t-  .Armstrong  v.  Douglas.  60  111. 
s.'J 
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court.  And  this  is  so  wliotlier  the  property  is  actually  or 
only  constructively  in  the  possession  of  the  receiver.^^ 

A  receiver  appointed  under  a  creditor's  bill,  which  is 
filed  for  the  benefit  of  the  complainant,  and  not  in  behalf 
of  the  other  creditors,  is  not  necessarily  a  trustee  for  all 
the  creditors  but  for  the  benefit  of  the  creditor  in  whose 
liehalf  he  is  appointed.^^ 

The  ]irimary  duty  of  the  receiver  in  such  a  proceediuf"' 
is  to  ap])ly  the  fund  realized  from  the  property  of  the 
debtor  in  satisfaction  of  the  judgment  forming  the  basis 
of  the  bill.i' 

The  general  rule  is  that  the  power  of  a  receiver  is  co- 
extensive with  the  jurisdiction  of  the  court  which  ajjpoints 
him/**  but  a  receiver  appointed  in  one  State  may,  by  com- 
ity, be  permitted  to  recover  possession  of  property  in 
another  State,  provided  no  citizen  or  suitor  of  the  latter 
State  is  thereby  ])rejudiced  or  injured.^" 

A  receiver's  possession  of  property  is  subject  to  ail 
valid  liens  existing  thereon  at  the  time  of  his  appointment 
and  does  not  divest  a  lien  previously  acquired  in  good 
faith.2» 

In  this  State  there  is  no  statute  conferring  title  to 
])roperty  in  a  receiver  who  may  be  appointed  by  a  court 
of  equity,  and  in  the  absence  of  such  a  statute,  a  receiver 
c;in  only  acquire  title  by  a  conveyance.  Th(»  mere  appoint- 
ment does  not  vest  title  to  the  property.  The  genera! 
])ractice  seems  to  be  when  necessary  for  the  recovery  or 
})Ossession  of  personal  proi)erty  by  him,  the  defendant 
will  be  required  to  assign  the  property  l)y  proper  written 
assignment;  and  when  it  is  necessary  to  execute  leases 
or  bring  ejectment  for  real  estate,  an  assignmiMit  or  con- 
veyance to  the  receiver  is  necessary.^' 

i">  Richards    v.    People.    81    111.  i'  Youtig  v.   Clapp,  147   111.   176. 

551;    Phillips    v.    Webster,    85    111.  '"  Ifp.  Co.  v.  Packet  Co.,  108  111. 

146;    .^erromb   v.    Catlin.    128    111.  .'ilT;    tiercomh    v.    Catlin.    128    111. 

556;    MuUahy   v.   Straus.s,    151    111.  556. 

70.     People    V.    Weiiilcy.    155    111.  i"  Sercomb  \.  Catlin.  12S  Ul.  556. 

■i<)\:  R.  R.  Co.  \.  liamiUun,  loS  in.  ^o  Mulcahy    v.    Strauss.    151    III. 

aCG;    Manning   v.    .Sec«r.    Co.,    242  70;    Trust   Co.   v.   Smith,    158    111. 

III.  584.  417;  Mnrli.  Co.  v.  riuphe.'i.  174  Til. 

in  Voi/Jlf/   V.    Cldl'l'-    117    111.    I7G:  l.',.'. 

Ilolbroitk  V.  Ford.   1.".;!  III.  G33.  -^^  Hrffron  v.  Oagc,  149  111.  182; 


Cri".I)1I'(ii;s' 


)II,1.S. 


s;].") 


A  receiver  can  not,  as  tlic  rcincsciitative  o['  the  insolv- 
ent, reach  assets  of  the  insolvent  which  e(|uitahly  should 
he  sultjected  to  the  payment  o\'  the  debts  of  the  insolvcMit, 
hut  which  h;ive  been  fraudulently  jilaced  by  him  beyond 
reach  at  law.'-- 

lle  (.-an  not  assert  ri.y'lits  which  the  insolvent  himself 
could  not  assert.-" 

WIhm'c  the  appnintmcnt  nf  a  i-eccix-er  is  merely  inci- 
dental to  the  main  (li).iect  of  the  bill,  the  defendant,  tliouu'li 
he  is  in  default,  is  entitled  to  notice  of  the  application  for 
such  appointment  uidess  the  comi)lainaut  gives  tlie  re- 
(piired  bond.'-'' " 

Where  the  only  issues  raised  by  a  bill  in  aid  of  execu- 
tion are  tliat  the  deed  sought  to  he  set  aside  is  without 
consideration  and  tliat  it  is  fraudulent  as  to  the  com- 
plainant, it  is  erroneous  for  the  court  to  appoint  a  re- 
ceiver for  the  rents  and  profits  of  the  real  estate  involved, 
particidarly  without  any  hearing  or  any  showing  in  sup- 
port of  the  motion  for  such  ai)pointment  and  without  any 
bond  hy  complaiiuint.-' 

"Where,  under  the  authority  of  a  court  of  equity,  a  busi- 
ness is  continued  hy  a  receiver,  the  court  has  the  right, 
although  it  should  e.xercise  it  with  great  caution,  to  make 
the  expen.ses  of  such  husiness  chargeable  upon  the  corpus 
of  the  property  if  the  income  is  insufhcient  to  pay  the 
same.  Such  expenses  must  be  charged  first  upon  the  net 
income,  but  when  that  is  not  sufficient  they  may  be 
charged  u])on  the  property  itself,  or  ujion  its  proceeds 
after  sale.  While  this  authority  ordinarily  arises  only 
in  cases  of  railroad  companies,  the  same  rules  may  be 
applied  in  other  cases  under  like  circumstances.-'* " 

Where  the  appointment  of  a  receiver  is  improperly  pro- 
cured, his  costs  and  disbursements  are  chargeable  against 


Thomas  v.  TanMvter,  1G4  111.  304; 
Mining  Co.  v.  Coal  Co.,  Ill  III.  32; 
but  see  Young  v.  Clnpp.  147  111. 
176. 

^^  Routon  V.  Drmrnt.  123  111. 
142;  Ue  V.  .S'ai/rr,  129  111.  230;  Ins. 
Co.  V.  Ruinerl.  13.t  111.  l.'iO;  Gott- 
lieb V.  MilUr.  1.54  111.  44. 


=■!  Ihid. 

-■'^  Rite  Co.  V.  McJolui.  21)  III. 
2G4. 

■-' IHcc  Co.  V.  McJohv,  241  111. 
204. 

■-' ^  Kniikrrbocker  v.  Con]  Co., 
172  111.  .535;  Makeel  v.  Hotihkias. 
190  111.   311. 
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the  complainant  who   procured   the   appointment   to   be 
made.^^ 

Damages  for  injuries  to  person  or  property,  caused  by 
tlie  negligence  of  a  receiver  or  his  servants  or  employes, 
are  classed  as  part  of  the  ojterating  expenses  and  are 
payable  out  of  the  income,  or,  if  necessary,  out  uf  tlie 
body  of  the  property.^" 

In  the  absence  of  legislation  regulating  the  compensa- 
tion of  a  receiver,  the  court  which  appointed  the  receiver 
lias  a  right  to  determine  the  muount  of  his  compensa- 
tion.-' 

In  fixing  a  receiver's  compensation,  including  his  solir- 
itor's  fee,  which  is  to  be  taxed  as  costs  upon  the  dismissal 
of  the  bill  by  the  complainant,  the  court  should  hear  evi- 
dence, and  such  evidence  should  be  preserved  in  some 
way  if  it  is  desired  to  question  the  amount  of  such  com- 
pensation on  appeal.^^ 

While  no  appeal  can  ))e  taken  from  an  order  of  tlie 
court  merely  fixing  a  receiver's  compensation,  an  appeal 
from  a  subsequent  order  taxing  such  compensation  as 
cost  against  the  complainant  brings  up  for  review  the 
order  fixing  compensation.-" 

Only  in  cases  where  tlie  proceeding's  resulting  in  a  re- 
ceivership have  been  instituted  improvidently  or  without 
reasonable  cause,  or  without  good  faith,  or  the  like,  can 
the  moving  party  be  held  liable  for  the  payment  of  the 
excess  of  the  costs  of  the  receivership  over  and  above  the 
assets  of  the  same.^" 

Where  the  complainant  in  a  receivership  proceeding 
dismisses  his  bill  after  the  receiver  is  appointed,  tlie  de- 
fendant is  entitled  as  a  matter  of  right,  under  section  18 
of  the  Cost  act,  to  have  the  compensation  of  the  receiver, 


2^McAnrow  v.    Martin,   1S3    111.  ^t  Culver  v.  Allen,  206   in.   40. 

467;    Highlcy    v.    Deane,    168    111.  ^«  Burroios     v.     Merri field,     243 

266;     Machinery    Co.    v.    Hughes.  111.  362. 

1115  111.   413;    Rice  .y.  MeJohn,   244  ■^"Ibid. 

111.  264.  ■"'  Trnst  Co.  v.  Chapman,  208  V. 

^xnartlett   v.   Cicero  Light    Co.,  S.   360;    McLean   v.   Gtlhspic,   130 

177     111.     68;     Knickerho<-7.-cr     v.  III.  App.  356. 
Rriic.1,  Itir,   Til.  434. 
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iiu'liuliiig-  his  solicitor's  fee,  taxed  as  costs  against  com- 
plainant.^^ 

Section  ri3  of  llio  Cliancovy  Codo  provides 
"That  before  any  receiver  shall  be  api'ointed,  the  party  making  the 
application  shall  give  bond  to  the  adverse  party  in  such  penalty  as 
the  court  or  judge  may  order,  and  with  security,  to  be  approved  by  the 
court  or  judge,  conditioned  to  pay  all  damages,  Including  reasonable 
attorney's  fees,  sustained  by  reason  of  the  apjiointnient  and  acts  of 
such  receiver,  in  case  the  appointment  of  such  receiver  is  revoked 
or  set  aside:  Provided,  that  bond  need  not  be  required,  when,  for  good 
cause  shown  and  upon  notice  and  full  hearing,  the  court  is  of  opinion 
that  a  receiver  ought  to  be  appointed   without  such  bond." 

Section  r)4  iiiovidcs  tliat 

"On  an  application  for  the  appointment  of  a  receiver,  the  court  or 
judge  may,  in  lieu  of  appointing  a  receiver,  permit  the  party  in  posses- 
sion to  retain  such  possession  upon  giving  bond,  with  such  penalty 
and  with  such  security  and  upon  such  conditions  as  the  court  or 
judge  may  order  and  approve;  and  the  court  may  remove  a  receiver 
and  restore  the  property  to  the-  possession  of  the  party  fron  whom  it 
was  taken,  upon  the  giving  of  a  like  bond. "si  a 


SECTION  VII. 

FORMS  OF  BILLS.  ORDERS  AND  DECREES. 

No.  282.     Creditor's  Bill. 
(Venui  and  address  as  in  A'o.  120,  ante  ) 

1.  Your  orators,  A.  B.,  E.  F.,  and  G.  II.,  of,  etc.,  partners  under  the 
name  and  style  of  B.  F.  &  Co.,  respectfully  represent  unto  this  hon- 
orable court,  that  at  the  term,  19—,  of  the  court  of  said 

county,  and  on,  etc.,  being  one  of  the  regular  days  of  said  term,  your 
orators  recovered  a  judgment  against  one  C.  D.,  one  of  the  defendants 

hereinafter  named,  for  the  sum  of  dollars  damages  and  the  costs 

of  suit,  whereof  the  said  C.  D.  stands  convicted;  as  by  the  record  of  the 
said  judgment  in  the  office  of  the  clerk  of  said  court,  reference  being 
thereto  had,  will  more  fully  appear. 

2.  Your  orators  further  represent,  that  the  said  judgments  remain- 
ing in  full  force  and  effect,  and  the  damages  aforesaid  unsatisfied, 
your  orators,  on,  etc.,  tor  the  purpose  of  obtaining  satisfaction  of  the 
said  judgment,  sued  and   prosecuted  out  of  the  said  court,  a   writ  of 

fieri  faeias.  directed  to  the  sheriff  of  the  county  of ,  that  being  the 

county  in  which  the  defendant,  C.  D.,  resided  at  the  time  of  the  issu- 
ing of  said  writ;  by  which  said  writ  the  said  sheriff  was  commanded, 
that  of  the  goods,  chattels,   lands  and  tenements  of  the  defendant,  C. 

'I  Wilson  V.   Clayburgh,  215   111.  3' «  Rev.  Stat.   (1913),  109;   Rev. 

K06:  Burrows  v.  Merrifield,  243  111.  Stat.  1915-16,  191;  2  J.  &  A.  An. 
•Ir:'.  Stat.  1686. 
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D.,  in  his  county,  he  should  cause  to  be  made  the  said  sum  of  

dollars,  which  your  orators  in  the  said  court  recovered  against 

the  said  C.  D.,  and  that  he  should  have  the  money  at  the  clerk's  ofiite 

of  said  court,  at  ,  in  said  county,  in  ninety  days  from  the  date 

thereof,  to  satisfy  the  judgment  so  recovered  by  your  orators  as  afore- 
said, and  that  he  should  have  then  and  there  that  writ. 

3.  And  your  orators  further  represent,  that  the  said  writ  of  fieri 
facias,  before  the  delivery  thereof,  was  duly  indorsed,  and  was  after- 
ward, on,  etc.,  delivered  to  the  said  sheriff,  to  be  by  him  executed  in 
due  form  of  law. 

4.  And  your  orators  further  represent,  that  the  said  sheriff,  on,  et<-.. 
made  a  return  of  said  writ  with  an  indorsement  thereon,  that,  etc. 
{Here  insert  the  return  of  the  sheriff);  as  by  the  said  writ  of  fieri 
facias,  and  the  sheriff's  return  as  aforesaid,  now  on  file  in  the  office 
of  the  clerk  of  the  said  court,  will  more  fully  appear. 

5.  And  your  orators  further  represent,  that  the  said  judgment  still 
remains  in  full  force  and  effect,  not  reversed,  satisfied  or  otherwise 
vacated;    and   there   is   now  actually   and   equitably   due  your   orators 

upon  the   same,   the  sum  of  dollars,   together  with   the   interest 

thereon  from  the  date  of  the  rendition  thereof,  over  and  above  all 
claims  of  the  defendant  C.  D.  by  way  of  set-off,  or  otherwise. 

6.  And  your  orators  further  represent,  that  at  the  time  of  the  re- 
covery of  the  said  judgment  against  the  defendant  C.  D.,  he,  the  said 
C.  D.,  was,  and  for  several  years  previous  thereto  had  been,  engaged 

in  the  mercantile  business  at  the  of  ;   and  your  orators  are 

informed  and  believe  that  in  the  course  of  the  said  mercantile  business 
of  the  said  C.  D.,  divers  pen  ons  became  indebted  to  him  to  a  large 
amount,  and  that  the  defendai  t  C.  D.  has,  at  the  time  of  filing  this  your 
orator's  bill  of  complaint,  df'bts  due  to  him,  and  for  which  he  holds 
divers  securities  and  evidences,  to  a  large  amount,  and  has  divers 
goods,  wares  and  merchandise,  or  other  articles  of  personal  property 
which  belong  to  him,  or  in  which  he  is  in  some  way  or  manner  bene- 
ficially interested,  and  that  he  has  equitable  interests  and  things  in 
action  of  some  nature  or  kind,  which  might  and  ought  to  be  applied  to 
the  payment  of  your  orator's  said  judgment  against  him,  the  defend- 
ant C.  D. 

7.  And  your  orators  further  represent  that  the  defendant  C.  1).  is 
the  owner  of,  or  in  some  way  or  manner  beneficially  interested  in. 
some  real  estate,  in  this  or  some  other  State  or  Territory,  or  of  some 
chattels  real  or  of  some  name  or  kind,  or  some  contract  or  a.greement 
relating  to  real  estate,  or  the  rents,  issues  and  profits  of  some  real 
estate;  and  also  that  the  defendant  C.  D.  is  the  owner  of.  or  in  some 
way  or  manner  beneficially  interested  in  the  stock  of  some  company, 
incorporated  or  unincoriioratcd,  or  in  tlie  profits  of  some  company  or 
copartnership;  and  also  that  he  has  in  liis  possession,  at  the  time  of 
the  filing  of  this  your  orator's  bill  of  complaint,  some  money  in  coin, 
or  bank  bills,  or  that  he  has  money  deiiosited  in  some  bank  or  else- 
where,  to  bis  credit;   or  tliat   be  has  money  or  securities  for  the   jiay- 
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ment  of  money,  held  by  some  other  person  in  trust  or  otherwise  for  his 
lienefit. 

s.  And  if  the  said  defendant  0.  D.  has  made  any  sale,  transfer  or 
assignment  of  his  property  or  effects,  or  any  part  thereof,  your  orators 
expressly  charge  that  they  believe  such  sale,  transfer  or  assignment 
is  merely  colorable,  and  made  with  a  view  of  protecting  the  property 
or  effects  of  the  defendant  C.  D.  so  assigned,  and  placinK  the  same  be- 
yond the  reach  of  your  orators'  said  judgment,  and  enabling  the  de- 
fendant C.  D.  to  control  and  enjoy  tlie  same,  and  the  avails  thereof; 
and  that  it  would  so  appear,  if  the  defendant  C.  D.  would  state  and 
set  forth  when  and  to  whom  such  sale,  transfer  or  assignment  was 
made,  and  what  was  the  amount  in  value  of  the  property  or  effects  so 
assigned,  sold  or  transferred,  and  what  were  the  terms  and  conditions 
upon  which  such  sale,  transfer  or  assignment  was  made,  and  what 
disposition  has  been  made  of  the  property  or  effects  so  sold,  trans- 
ferred or  assigned,  and  in  whose  possession  the  same  now  is,  or  what 
has  been  done  with  the  avails  thereof. 

y.  And  your  orators  claim  a  full  and  complete  discovery  of  all 
such  property,  effects  and  things  in  action,  belonging  to  the  defendant 
C.  D.,  and  of  all  trusts  whereby  any  property,  debts  or  other  effects 
are  held  for  the  use  or  benefit  of  the  defendant  C.  D.,  and  of  every 
sale,  transfer  or  assignment  which  the  defendant  C.  D.  has  made  of 
his  property,  debts  or  other  effects,  and  of  the  person  or  persons  to 
whom  such  an  assignment,  sale  or  transfer  has  been  made,  the  amount 
and  value  of  the  property,  debts  or  other  effects  so  assigned,  sold  or 
transferred,  and  the  trusts  or  other  conditions  upon  which  such  sale, 
assignment  or  transfer  was  made,  and  all  the  facts  and  circumstances 
relating  thereto;  and  particularly  what  is  the  situation  of  the  prop- 
erty, debts  or  other  effects  assigned  or  transferred,  at  the  time  of  filing 
this  your  orators'  bill  of  complaint. 

10.  And  your  orators  further  represent,  that  they  have  reason  to 
believe,  and  do  believe,  and  so  charge  the  fact  to  be.  that  the  defend; 
ant  C.  D.  has  property,  debts,  and  other  equitable  interests,  things  in 

action  or  effects,  of  the  value  of  more  than  dollars,  exclusive  of 

all  prior  just  claims  thereon,  and  which  your  orators  have  been  unable 
to  reach  by  execution  on  said  judgment  against  the  defendant  C.  D.; 
and  that  this  your  orators'  bill  of  complaint  is  not  exhibited  by 
collusion  with  the  defendant  C.  D.  or  with  any  other  person,  or  for 
the  purpose  of  protecting  the  property  or  effects  of  the  defendant 
C.  D.  against  the  claim  of  other  creditors,  hut  for  the  sole  and  only 
purpose  of  compelling  payment  and  satisfaction  of  the  judgment  so  as 
aforesaid  recovered  by  your  orators  against  the  defendant  C.  D. 

11.  And  your  orators  further  represent,  that  they  are  informed  and 
believe,  and  so  state  the  fact  to  be,  that  L.  M.,  N.  O.,  P.  Q.,  and  R.  S., 
of.  etc.,  other  parties  defendants,  hereinafter  named,  or  some  one  more 
of  them,  have  in  their  possession  or  control,  divers  goods,  wares  and 
merchandise,  and  other  articles  of  personal  property,  which  belong 
to  the  defendant  C.  D.,  or  in  which  the  defendant  C.  D.  is  in  some 
way  or  manner  beneficially  interested;   or  that  they  or  some  of  them 
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have  in  their  possession  or  under  their  control,  some  money,  stocli, 
bonds,  promissory  notes,  bills  of  exchange,  judgments,  mortgages, 
deeds  of  trust,  books  of  account,  debts,  evidences  of  indebtedness  or 
other  choses  in  action,  which  they  or  some  of  them  hold  in  trust 
or  otherwise  for  the  use  and  benefit  of  the  said  C.  D.,  or  in  which  he 
is  in  some  way  or  manner  beneficially  or  otherwise  interested;  or  that 
they  or  some  of  them  hold  in  trust  or  otherwise,  for  the  defendant 
C.  D.,  some  real  estate  in  this  or  some  other  State  or  Territory;  or 
some  chattels  real  of  some  kind;  or  some  contract  or  agreement  re- 
lating to  real  estate;  or  the  rents,  issues  and  profits  of  some  real 
estate;  or  some  stock  of  some  company,  incorporated  or  unincorpo- 
rated; in  trust  for,  or  in  which  the  defendant  C.  D.  is  in  some  way  or 
manner  beneficially  or  otherwise  interested;  and  that  it  would  so  ap- 
pear, if  the  defendants  last  named  would,  each  for  himself,  state  and 
set  forth  everything  according  to  the  best  of  their  knowledge,  infor- 
mation and  belief,  relating  to  any  and  all  such  property,  real  and 
personal,  effects,  choses  in  action,  etc.,  and  how,  and  upon  what  terms 
and  conditions,  and  for  what  purpose,  the  same  is  so  held  by  him,  and 
all  the  facts  and  circumstances  relating  thereto.  And  your  orators 
claim  a  full  and  complete  discovery  of  all  such  property,  effects  and 
thirgs  in  action,  held  or  controlled  by  the  said  last  named  defendants, 
or  by  any  or  either  of  them,  in  trust  or  otherwise,  for  the  benefit  of 
the  defendant  C.  D. 

12.  And  that  each  of  the  said  last  named  defendants  shall  set  forth 
and  state  the  nature  and  description  of  any  property,  effects  and 
choses  in  action,  the  amount,  kind,  value  and  particulars  thereof,  and 
the  precise  terms  and  conditions  upon  which  the  same  are  so  held  and 
controlled  by  them,  or  any  or  either  of  them. 

(Here  insert  such  other  charges  as  the  nature  of  the  case  may  seem 
to  require  and  if  any  other  persons  are  supposed  to  have  property, 
etc.,  in  their  possession  or  under  their  control  in  which  the  defendant 
is  interested,  charge  the  facts,  and  make  them  parties.) 

13.  And  your  orators  well  hoped  that  the  defendant  C.  D.,  would 
have  paid  to  your  orators  the  amount  due  to  them  on  their  said  judg- 
ment, or  would  have  applied  for  that  purpose  any  property,  money, 
debts,  or  other  equitable  interests  or  things  in  action  belonging  to  liini, 
or  in  wliich  he  is  in  any  way  interested,  as  In  equity  and  good 
conscience  he  ought  to  have  done. 

14.  But  now  so  it  is,  the  defendant,  combining  and  confederating 
with  divers  other  i)ersons,  to  your  orators  unknown,  but  whose  names, 
when  discovered,  they  pray  may  be  inserted  herein,  with  proper  and 
apt  words  to  charge  them,  and  contriving  how  to  Injure  and  defraud 
your  orators  in  the  premises,  neglects  and  refuses  to  pay  the  amounts 
so  due  to  your  orators  on  their  said  judgment,  or  to  apply  for  that  pur- 
pose any  property,  money,  debts  or  other  enuitable  interests  or  things 
in  action,  belonging  to  the  defendant  C.  D.;  and  for  reason  whereof 
the  defendant  C.  D.  sets  up  a  variety  of  unfounded  pretenses.  AH 
wliirli   actings,  doings,   neglects  and   pretenses  are   contrary   to  equily 
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and  good  oonscienio,  and  tend  tn  tlie  manifest  wrong  and  injury  of 
\oiir  orators  in  tlio  premises. 

Forasmuch,  tlicrcfore,  as  your  orators  are  without  remedy  in  the 
premises,  except  in  a  court  of  equity,  your  orator  prays: 

I.  That  the  said  C.  D.,  L.  M.,  N.  O.,  P.  Q.  and  R.  S.,  who  are  made 
parties  defendant  to  this  bill,  may  be  required  upon  their  several 
and  respective  corporal  oaths,  and  according  to  the  best  and  utmost 
of  their  several  and  resiiectivo  knowledge,  remembrance,  information 
and  belief,  to  full,  true,  direct  and  perfect  answer  make,  to  all  and 
singular,  the  matters  and  things  hereinbefore  stated  and  charged  as 
fully  and  particularly  as  if  the  same  were  here  again  repeated  and 
they  severally  thereto  distinctly  interrogated,  paragraph  by  paragraph, 
and  especially  that  they  may  each  set  forth  and  discover  the  nature 
and  situation,  amount  and  value  of  all  the  property,  intere.sts  and  ef- 
fects of  the  defendant  C.  D.,  including  all  things  in  action,  of  whatever 
nature  or  kind,  with  all  the  particulars  relating  thereto,  and  that  they 
may  severally  and  respectively  answer  and  state  whether  at  the  time 
of  filing  this  your  orators'  bill  of  complaint,  the  defendant  C.  D.  has 
not  debts  due  to  him  to  a  considerable  amount;  and  It  so,  that  they 
state  particularly  the  amount  of  such  debts  respectively,  and  from 
whom  the  same  are  due,  and  what  securities  are  held  therefor,  and 
:i!so  which  and  what  amount  of  said  debts  are  good  and  collectible, 
and  which  and  what  amount  bad  and  doubtful;  and  whether  at  the 
time  of  filing  this  your  orators'  bill  of  complaint,  the  defendant  C.  D. 
had  not  or  has  not  now  some  proiierty,  real  or  personal,  in  law  or 
equity,  belonging  to  him  or  held  in  trust  for  him,  or  in  which  he  had 
some  beneficial  interest  of  some  kind  or  description,  and  if  so,  that 
they  may  severally  state  and  set  forth  a  full,  true  and  particular 
account  thereof,  and  the  nature  and   value  of  his  Interest   therein. 

II.  That  they  may  also  severally  state  whether  the  defendant  C.  I). 
•has  not  money  of  some  kind   in  his  possession,  or  under  his  control, 

or  deposited  to  his  credit  or  for  his  use,  or  in  some  way  or  manner 
held  for  his  benefit,  and  it  so,  that  the  defendants  may  respectively 
state  and  set  forth  particularly  the  amount  thereof,  and  how  and  by 
whom  the  same  is  held; 

III.  That  the  defendants  may  severally  state  whether  the  defendant 
C.  D.  has  any  other  equitable  Interests  or  things  in  action,  or  other 
means  belonging  to  him,  or  in  which  he  Is  in  any  way  interested, 
whereby  he  could  pay  any  part  of  the  amount  so,  as  aforesaid,  due  to 
your  orators  upon  their  said  judgment  against  the  defendant  C.  D. ; 

IV.  And  if  the  defendant  C.  D.  has  made  any  sale,  assignment  or 
transfer  of  his  property  and  effects,  or  any  part  thereof,  that  then  the 
defendants  may  severally  and  respectively  state  and  set  forth  gener- 
ally, but  not  in  items,  what  property  or  effects  have  been  so  sold,  as- 
signed or  transferred  and  the  value  thereof,  and  particularly  when, 
and  to  whom,  and  for  what  purpose,  and  upon  what  terms  and  con- 
ditions, such  sale,  assignment  or  transfer  was  made,  and  what  has 
been  done  under  such  sale,  assignment  or  transfer,  and  what  has  been 
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done  with  the  property  or  effects,  so  sold,  assigned  or  transferred,  and 
the  avails  thereof; 

V.  And  that  the  defendants  may  also  severally  answer  make  to 
such  of  the  several  interrogatories  hereinafter  numbered  and  set 
forth,  as  by  the  note  hereunder  written,  they  are  respectively  required 
to  answer;   that  is  to  say: 

a.  Whether,  etc.,  etc. 

b.  Whether,   etc. 

c.  Whether  at  the  time  of  the  filing  of  this  bill  of  complaint  you 
had,  or  have  now,  in  your  possession,  custody  or  charge,  any  lands, 
tenements,  goods,  chattels,  moneys,  bonds,  promissory  notes,  bills  of 
exchange,  judgments,  mortgages,  deeds  of  trust,  stocks,  choses  in  ac- 
tion, credits  or  effects  of  any  kind  or  nature  belonging  to  the  defend- 
ant C.  D.,  or  in  which  he  is  in  any  manner  directly  or  indirectly, 
beneficially  or  otherwise,  interested?  If  yea,  set  forth  fully  and  par- 
ticularly the  kind,  number,  quantity  and  value  thereof  respectively: 
and  state  fully  the  terms  and  conditions  upon  which  the  same  are  so 
held. 

d.  Were  you  at  or  after  the  time  of  the  filing  of  this  bill  of  com- 
plaint, or  are  you  now,  in  any  manner  indebted  to  the  said  C.  D.?  It 
yea,  set  forth  fully  and  particularly  for  what,  how  and  to  what  amount 
you  were  or  are  so  indebted  to  him. 

e.  Whether,  etc. 

VI.  And  that  the  defendant  C.  D.  may  be  decreed  to  pay  your  ora- 
tors the  amount  so  as  aforesaid  due  to  them  for  principal  and  interest 
on  their  said  judgment,  together  with  your  orators  costs  and  charges 
in  this  behalf  sustained;  and  may  be  decreed  to  apply  for  that  purjioso 
any  money  or  property,  real  or  personal,  in  law  or  equity,  debts,  choses 
in  action  or  equitable  interests  belonging  to  him,  or  held  in  trust  for 
him,  or  in  which  he  is  in  any  way  or  manner  beneficially  interested; 

VII.  That  the  defendant  C.  D.  may  be  enjoined  and  restrained  from 
selling,  assigning,  transferring,  delivering,  negotiating,  discharging, 
receiving,  colleiliiig,  incumbering,  or  in  any  way  or  manner  disposing 
of,  or  intermeddling  with  any  debts  or  demands  due  to  him,  or  any 
bills,  bonds,  notes,  drafts,  checks,  book  accounts,  mortgages,  judgments 
or  other  debts  due  to  him,  whether  in  his  possession  or  held  by  some 
other  person  in  trust  for  him,  or  to  his  use  and  benefit;  and  also  from 
assigning,  transferring,  or  in  any  manner  incumbering  or  disposing 
of,  or  intermeddling  with,  any  money  in  coin,  bank  bills,  drafts  or 
checks  belonging  to  him,  whether  in  his  possession,  or  held  by  any 
other  person  in  trust  for  his  use  or  benefit;  or  any  stock,  or  interest 
in  any  private  or  incorporated  company,  or  any  property,  real  or  per- 
sonal, things  in  action  or  chattels  real,  held  by  him.  or  by  any  other 
person  for  him,  or  in  which  he  has  any  interest  whatever,  except 
where  such  trust  has  been  created  by,  or  the  fund  so  held  in  trust 
has   proceeded    from   .some   person   other   than    the   defendant   C.    D. 

VIIT.  That  the  defendant  C.  D.  may  also  be  in  like  manner  pro- 
liiliitcd  from  making  any  assignment  of  his  property,  and  from  con- 
fessing  any    judgmont    for    Die    iiurixise   of   giving    preference    to   any 
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other  creditor  over  your  orators,  and  from  doing  any  otlier  act  to 
enable  otlier  creditors  to  obtain  his  proiierty. 

L\.  That  a  receiver  may  be  appointed,  according  to  the  course  of 
practice  of  this  court,  and  with  tlio  usual  powers  of  receivers  in  like 
cases,  of  all  the  property,  equitable  interest,  things  in  action,  and 
effects  of  the  defendant  C.   U. 

X.  And  that  your  orators  may  have  svich  other  and  further  relief  in 
the  premises  as  equity  may  require  and  to  this  honorable  court  shall 
seem  meet. 

(Add  prayer  for  injutiction  accordintj  to  prayer  uf  bill:  also  prayer 
for  process.) 

Statk  of  Illinois,     t 

County  of .      j  ^^■ 

A.  B.,  on  oath  states  that  he  is  one  of  the  complainants  in  the  fore- 
going bill  named,  and  has  heard  the  same  read,  and  knows  the  con- 
tents thereof.  That  the  matters  and  things  in  the  said  bill  contained 
are  true  of  his  own  knowledge,  e.xcept  as  to  those  matters  which  are 
therein  stated  to  be  on  his  information  and  belief,  and  as  to  those 
matters  he  believes  thom  to  be  true. 

Subscribed,  etc.  A.  B. 

NoTK. — The  defendants  are  each  required  to  answer  the  interroga- 
tories o.  b.  c,  d.  e,  etc.,  in  the  foregoing  bill  of  complaint.  The  defend- 
ant C.  n.  is  required  to  answer  all  of  said  interrogatories  except  c 
and  d. 

Sol.  for  Complainants. 

A'o.   :iSS.      Creditor's   Bill.     Hhort    Form. 
In  the Court. 

— —  Term,  A.  D.  19     . 
State  oi-   Illinois,    ~| 

t  gg 

County  of  .      j 

To  the  Honorable  Judges  of  said  Court, 

In  Chancery  sitting: 

1.  Your  orators,  A.  B.,  E.  F.  and  G.  H.,  partners  under  the  name  and 
style  of  B.  F.  &  Co.,  complainants,  of,  etc.,  bring  this  bill  of  com- 
plaint againsi  C.  D.  and  J.  K..  partners,  under  the  name  and  style 
of  D.  &  K.,  who  will  be  designated  herein  as  principal  defendants, 
and  B.  D.,  wife  of  C.  D.  and  L.  .\I.,  N.  O.  and  P.  Q.,  who  will  be  desig- 
nated as  co-defendants,  and  thereupon  your  orators  complain  and  say: 

L'.     That  on.  etc.,  your  orators  recovered  judgment  at  law  in  said  court 

against  said  principal  defendants  for  the  sum  of dollars  and  costs 

of  suit,  which  judgment  was  so  recovered  upon  an  indebtedness  con- 
tracted by  said  principal  defendants  on  or  about,  etc.;  that  execution 
upon  said  judgment  against  the  property  of  said  principal  defendants 
was  thereafter  duly  issued  and  delivered  to  the  sheriff  of  said  county, 
where  said  principal  defendants  at  that  time  resided,  and  the  same 
was  thereafter,  by  said  sheriff,  returned  wholly  unsatisfied,  he  certify- 
ing thereon  that  he  could  find  no  property  in  his  county  whereon  to 
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levy  to  make  any  part  of  the  amount  thereof;  as  hy  the  record  of  said 
judgment,  and  the  execution  and  return  thereof  on  file  in  this  court 
will  more  fully  appear. 

3.  That  said  judgment  remains  in  full  force  and  unsatisfied,  and  the 
amount  aforesaid,  with  interest,  is  now  equitably  due  thereon,  over 
and  above  all  offsets  and  claims. 

4.  This  bill  is  not  exhibited  in  collusion  w'ith  said  principal  defend- 
ants, or  any  other  person,  for  the  purpose  of  protecting  the  property  of 
said  principal  defendants  from  other  creditors,  but  for  the  sole  purpose 
of  compelling  payment  of  said  judgment.  That  the  aforesaid  return  of 
the  sheriff  upon  said  execution  was  not  procured  by  the  fraud  or  con- 
nivance of  your  orators,  but  was  made  by  said  sheriff  solely  for  the 
reason  that  he  was  unable  to  find  property  of  said  principal  defend- 
ants in  said  county,  out  of  which  by  levy  and  sale,  he  could  realize 
any  part  of  the  amount  of  said  writ. 

5.  Your  orators,  however,  are  informed  and  believe,  and  charge  the 
fact  to  be,  that  said  principal  defendants  have  real  estate,  or  some 
interest  therein,  and  have  moneys  in  hand  or  deposited  or  held  for 
their  credit  or  use,  stocks,  bonds,  promissory  notes,  debts  due  to  them, 
or  some  one  or  more  of  them,  mortgages  or  other  securities,  life  insur- 
ance policies,  horses,  carriages,  automobiles  or  other  vehicles  and  their 
equipments,  watches,  diamonds,  jewelry  or  personal  ornaments,  silver- 
ware, pictures,  furniture,  fixtures  and  other  property,  equitable  interests 
and  things  in  action  belonging  to  them,  or  some  one  or  more  of  them, 
which  they  keep  concealed,  or  of  which  the  title  is  held  by  others,  in 
trust  for  them  or  some  one  of  them,  and  which  your  orators  have 
been  unable  to  reach  by  execution. 

6.  And  that  said  principal  defendants  have  since  said day  of,  etc., 

put  out  of  their  hands,  name  or  possession,  by  some  pretended  sale, 
assignment,  conveyance,  ,i;ift,  confidence,  bailment  or  delivery,  or  by 
some  other  secret  or  cunning  device  or  contrivance,  divers  other  such 
real  and  personal  property,  with  intent  to  deceive,  binder,  delay  and 
defraud  your  orators  of  their  said  judgment  and  otlier  creditors  of 
their  just  demands,  all  which  property  is  held  in  secret  trust  by  the 
person  or  persons  to  whom  the  same  has  been  so  transferred,  and  with 
the  private  understanding  or  agreement  that  the  same  or  some  interest 
therein,  belongs  of  right  and  shall  inure  to  the  benefit  of  said  prin- 
cipal defendants. 

7.  And  your  orators  charge  that  among  the  persons  to  whom  such 
fraudulent  conveyances  or  transfers  have  been  so  made  by  said  prin- 
cipal defendants,  are  B.  D.,  wife  of  said  C.  D.,  and  the  said  other  co- 
defendants,  L.  M.,  N.  O.,  and  P.  Q.,  or  else  that  said  co-defendants,  or 
some  of  them,  have  property  in  their  name  or  control  subject  to  some 
lien,  but  in  which  said  principal  defendants  have  some  equity  of  re- 
demption, or  other  valuable  interest,  or  that  said  co-defendants,  or 
some  of  them,  are  indebted  to  said  principal  defendants,  and  that  all 
the  property  held  by  the  i)rin(ipal  defendants,  or  conveyed,  trans- 
ferred, or  disposed  of  as  aforesaid,  the  nature,  whereabouts  and  con- 
dition of  which  is  unknown  to  your  orators,  ought  In  equity  and  good 
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ponsclenoe  to  be  applied  to  the  satisfaction  of  said  judgment,  but 
the  several  defendants  neglect  and  refuse  to  so  apply  the  same;  and 
that  so  it  would  appear  if  the  several  defendants  would  set  forth  and 
discover  fully  and  particularly  all  the  facts,  circumstances,  agree- 
ments, confidences  and  private  trusts  and  understandings  in  regard  to 
the  same,  which  your  orators  pray  the  court  to  compel  said  several 
defendants  to  do. 

S.  To  the  end,  therefore,  that  the  several  defendants  may,  if  they  can. 
show  why  your  orators  should  not  have  the  relief  hereby  prayed,  and 
may.  upon  their  several  and  respective  oaths,  and  according  to  the 
best  and  utmost  of  their  and  each  of  their  knowledge,  remembrance, 
information,  and  belief,  full,  true,  direct  and  perfect  answer  make  to 
all  and  singular  the  matters  and  things  hereinbefore  .stated  and 
charged,  and  particularly  that  the  principal  defendants  may  fully  set 
forth  and  discover  the  nature  and  situation,  amount  and  value  of  all 
their  property,  interest  and  effects  whatsover,  and  that  they  may  state 
whether,  at  the  time  of  filing  this  bill,  they  had  not  some  real  estate 
or  interest  therein,  and  if  so  that  they  may  give  a  description  of  all 
the  same,  whether  in  this  State  or  elsewhere,  defining  fully  their 
title  and  interest,  stating  also  the  value  and  the  amount  and  nature 
of  incumbrances,  if  any,  and  by  whom  held,  and  whether,  at  the 
same  time,  they  had  not  some  money  on  hand,  or  deposited  or  held 
for  their  credit  or  use,  and  if  so,  what  amount  of  money,  with  whom 
deposited,  or  by  whom  held,  and  whether,  at  the  same  time,  they 
had  not  some  stocks,  bonds,  promissory  notes,  debts  due  them,  mort- 
gages, securities,  life  insurance  policies,  horses,  carriages,  automobiles, 
or  other  vehicles  and  their  equipments,  watches,  diamonds,  jewelry,  per- 
sonal ornaments,  silverware,  pictures,  furniture,  fixtures,  or  other  prop- 
erty, equitable  interests  or  things  in  action,  belonging  to  them,  or  held 
in  trust  for  them,  or  in  which  they  have  some  interest,  and  if  so,  that 
they  may  set  forth  a  full  and  particular  account  of  each  thereof,  and 
the  nature  and   value  of  their  interest  therein. 

9.  And  it  said  principal  defendants  have  since  said  day  of,  etc., 

put  out  of  their  hands,  name  or  possession,  by  any  sale,  assignment, 
conveyance,  gift,  confidence,  bailment,  or  delivery,  or  by  any  other 
device  or  contrivance,  any  other  such  real  or  personal  property,  in 
which,  by  any  agreement,  private  understanding,  trust  or  confidence, 
they  have  or  might  claim,  any  equity  of  redemption,  right,  or  interest 
whatsoever,  that  they  may  state  and  set  forth  fully  what  property  or 
effects  they  have  so  transferred,  bailed,  or  confided  or  disposed  of, 
and  the  value  thereof,  the  date  and  circumstances  of  such  transaction, 
to  whom  the  same  was  so  transferred,  bailed,  confided,  or  disposed  of, 
upon  what  terms  or  conditions,  and  what  has  become  of  said  property 
or  avails  thereof. 

10.  And  that  said  co-defendants,  each  for  himself,  may  state  and  set 
forth  whether  there  has  been  conveyed,  transferred,  assigned,  balled, 
confided  or  delivered  to  him,  by  the  principal  defendants,  or  by  any 
other  person,  any  property  or  effects,  real  or  personal,  or  any  inter- 
est  therein,   in   which    said   principal   defendants,   by   any   agreement. 
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private  understanding,  trust  or  confidence,  have  or  might  claim  any 
equity  of  redemption,  right,  or  interest  whatsoever,  for  any  and  what 
jiurpose,  and  whetlier  he  is  in  any  manner  indebted  to  said  principal 
defendants,  and  if  any  such  transactions  have  occurred,  or  indebted- 
ness exists,  that  a  full  and  complete  statement  of  the  affairs  be  set 
forth,  with  the  dates,  values  and  circumstances  of  each  transaction, 
and  what  has  become  of  such  property,  or  the  avails  thereof. 

11.  And  that  the  principal  defendants  be  decreed  to  pay  and  satisfy 
the  amount  due  on  said  judgment  and  the  costs  of  this  suit,  and  to  apply 
for  that  purpose  any  property  so  discovered;  that  a  receiver  be  ap- 
pointed, with  the  usual  powers;  that  the  principal  defendants  may 
be  enjoined  from  transferring  or  otherwise  disposing  of  their  property 
or  effects,  and  any  property  or  effects  held  in  trust  for  them,  except 
when  such  trust  has,  in  good  faith,  been  created  by,  or  the  funds  so 
held  in  trust  proceeded  from,  some  person  other  than  the  principal 
defendants  themselves;  that  all  fraudulent  transfers  to  said  co-de- 
fendants may  be  set  aside,  and  their  real  interests,  if  any,  in  the 
property  or  estate  of  the  principal  defendants  may  be  ascertained  and 
determined;  and  for  such  other  relief  as  may  be  agreeable  to  equity 
and  good  conscience. 

iPray  Jor  a  summons  and  for  an  injunction,  and  add  affldavit  as  i7i 
last  precedent,  ante.) 

X.  Z., 
Solicitor   for  Complainants. 

Xo.  •:>8-'j.     Bill  by  creditor  against  executrix  of  a  deceased  deMor. 
(Venue  and  address  as  in  No.  120,  ante.) 

1.  Your  orator,  A.  B.,  of,  etc.,  for  and  on  behalf  of  himself  and  all 
other  creditors  of  C.  D.,  late  of,  etc.,  deceased,  who  shall  come  in  and 
contribute  to  the  expense  of  this  suit,  respectfully  represents  unto  this 
honorable  court,  that  the  said  C.  D.,  deceased,  was  in  his  lifetime,  and 

at  the  time  of  his  decease,  indebted  to  your  orator  in  the  sum  of  

dollars,  for  and  on  account  of,  etc.  (Here  state  the  nature  of  the  in- 
debtedness),  which    said   sum    of  dollars   still   remains   due   and 

owing  to  your  orator. 

2.  And  your  orator  further  represents,  that  the  said  C.  D.  was  also 
at  the  time  of  his  decease,  as  it  is  alleged,  indebted  to  certain  other 
liersons  by  specialty,  simple  contract  or  otherwise.  And  that  the  said 
C.  D.  being  so  indebted,  and  being  possessed  of,  or  well  entitled  to, 
considerable  real  and   personal  estate,   departed   this  life  on   or  about 

the  day  of ,  19 — ,  having  first  duly  made  and  published  his 

last  will  and  testament  in  writing,  bearing  date,  etc.,  and  thereby  gave 
and  bequeathed  all  his  estate  and  effects  in  the  words  and  manner 
following,  that  is  to  say;  "I  give  and  bequeath  unto  my  wife, 
K.  D.,  all  my  estate,  real  and  personal,  and  effects,  whatsoever  and 
wheresoever,  absolutely.  And  I  appoint  my  said  wife  executrix  of  this 
tny  last  will  and  testament,  and  I  revoke  all  other  wills  by  me  here- 
lofoie  made.  It  is  my  will  that  letters  testamentary  issue  to  my 
said   wife   without  it  being   required   of  her  to  enter  into  bond   with 


rREniTons'  BuAS.  847 

seriirity  as  suoh  exerutrix."  And  your  orator  further  rei)rt'seiits.  that 
tho  saiil  testator  departed  this  life  without  having  revoked  or  altered 
his  said  will,  and  that  immediately  after  his  decease  the  said  E.  D. 
liossessed  herself  of  a  considerable  part  of  his  personal  estate  and 
effects,  and  converted  the  same  to  her  own  use,  and  entered  into  pos- 
session of  his  real  estate  and  receipt  of  the  rents  and  profits  thereof. 
And  that  afterward,  on,  etc.,  the  said  K.  D.  duly  proved  the  said 
last  will  and  testament  in  the  court  of  the  county  of  afore- 
said, and  letters  testamentary  were  granted  to  her  by  said  court,  with- 
out requiriuK  her  to  enter  into  bond  with  a  good  and  sufficient  security 
conditioned  according  to  law,  and  that  she  took  upon  herself  the  burden 
of  the  execution  thereof. 

3.  And    your    orator    further    rei>resents,    that   afterward,    on,    etc., 

your  orator  presented  his  said  claim  before  the  said  court,  and 

the  same   was  then   and   there  duly   proved   and   allowed    to   the   said 

amount  of dollars,  by  that  court,  as  a  claim  against  the  estate 

of  the  said  C.  D.,  deceased,  as  a  debt  of  the  — —  class. 

4.  Your  orator  further  represents,  that  the  said  E.  D.,  immediately 
after  the  proving  of  the  said  will  and  the  issuing  of  the  letters  tes- 
tamentary as  aforesaid,  possessed  herself  of  the  residue  of  the  estate 
and  effects  of  the  said  testator,  to  a  very  considerable  amount  and 
value,  and  which  was  together  with  the  effects  of  the  said  testator  so 
possessed  and  converted  to  her  use  before  that  time,  as  aforesaid, 
much  more  than  sufficient  to  discharge  and  satisfy  all  his  just  debts, 
funeral  and  testamentary  expenses,  but  that  the  said  E.  D.  has  not 
yet  paid  or  satisfied  the  debt  due  to  your  orator,  or  any  part  thereof, 
and  the  same,  together  with  some  other  of  the  debts  owing  by  the 
said  C.  D.,  at  the  time  of  his  decease,  still  remain  unsatisfied.  And 
the  said  E.  D.,  having  as  aforesaid  possessed  assets  of  the  said  C.  D. 
much  more  than  sufficient  to  satisfy  all  his  debts,  your  orator  has 
applied  to  and  requested  the  said  E.  D.  to  satisfy  the  same  accord- 
ingly. And  your  orator  well  hoped  that  the  said  E.  D.  would  have 
complied  with  such  request,  as  in  justice  and  equity  she  ought  to  have 
done.  But  now  so  it  is,  may  It  please  the  court,  that  the  said  E.  D., 
combining  and  confederating  with  divers  other  persons  at  present 
unknow-n  to  your  orator,  etc.,  refuses  to  pay  the  debt  of  your  orator, 
and  alleges  that  the  personal  estate  and  effects  of  which  the  said  C. 
D.,  deceased,  was  possessed,  or  entitled  to,  at  the  time  of  his  decease, 
and  which  have  come  to  her  hands,  or  to  the  hands  of  any  person 
or  persons  by  her  order,  or  for  her  use,  was  small  and  inconsiderable, 
and  has  already  been  exhausted  in  the  payment  of  his  funeral  ex- 
penses, and  debts  of  a  class  superior  and  prior  to  that  of  your  orator, 
and  other  creditors  having  claims  of  a  similar  class;  and  that  nothing 
now  remains  in  her  hands  of  the  assets  of  the  said  0.  D.,  deceased, 
with  which  to  pay  such  unsatisfied  debts:  and  she  wholly  refuses  to 
sell  the  said  real  estate  or  any  part  thereof,  for  the  purpose  of  paying 
the  said  debts  from  the  proceeds  thereof;  and  refuses  to  apply  tho 
rents  and  profits  of  the  said  real  estate,  to  the  i)ayment  of  said  de- 
mands, but  ap|)lies  and  converts  the  same  to  her  own  use,  and  refuses 
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in  any  manner  to  acoonnt  for  the  same,  and  insists  that  she  is  now 
the  absolute  owner  of  all  such  real  estate,  and  the  personal  property 
now  in  her  hands;  whereas,  your  orator  charges  that  the  contrary  of 
such  pretenses  is  true,  and  that  upon  a  fair  accounting  with  resiiect 
to  said  estate,  a  sufficient  sum  would  appear  to  be  in  the  hands  of  tlie 
said  E.  D.  to  satisfy  all  said  debts. 

Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the  prem- 
ises, except  in  a  court  of  equity,  your  orator  prays: 

I.  That  the  said  E.  D.,  who  is  made  a  party  defendant  to  this  bill, 
may  be  required  to  make  full  and  direct  answer  to  the  same;  and 
especially  that  she  may  set  forth  and  discover  the  nature,  amount  and 
value  of  all  the  property,  real  and  personal,  interests  and  effects  of 
the  said  C.  D.,  deceased,  of  whatever  nature  and  kind,  with  all  the 
particulars  relating  thereto,  owned  by  the  said  C.  D.  at  the  time  of  his 
death,  and  which  came  into  the  possession  or  control  of  the  defend- 
ant, or  into  the  possession  of  any  other  person  or  persons  for  her 
use,  and  what  has  been  done  with  the  same  or  the  avails  thereof;  and 
that  the  defendant  may  answer  make  to  the  several  interrogatories 
hereinafter  set  forth,  that  is  to  say: 

o.  Whether  you,  the  said  E.  D.,  did  not,  soon  after  the  death  of  the 
said  C.  D.,  take  possession  of  a  portion  of  the  personal  property  and 
effects  of  the  said  C.  D.,  and  convert  the  same  to  your  own  use?  If 
yea,  give  the  nature,  amount  and  value  of  the  same,  and  state  what 
has  been  done  with  the  proceeds  or  avails  thereof. 

b.  Whether,  etc.  {and  so  on,  inserting  such  interrogatories  as  may 
be  deemed  necessary). 

IL  That  an  account  may  be  taken  by  and  under  the  direction  of 
this  honorable  court  of  the  real  and  personal  estate  of  the  said  C.  D., 
deceased,  and  of  the  debts  due  your  orator,  and  of  the  debts  due  to 
the  other  creditors  of  the  said  C.  D.  remaining  unsatisfied  at  the  time 
of  his  decease,  and  of  the  rents  and  profits  of  his  real  estate,  which 
have  been  possessed  by,  or  come  to  the  hands  of.  the  defendant,  or  of 
any  person  or  persons  by  her  order  or  for  her  use; 

III.  That  the  real  and  personal  estate  of  the  said  C.  P.,  or  so 
much  thereof  as  remains  unapplied  and  undisjiosod  of  may  be  applied, 
in  the  first  place,  in  or  toward  the  satisfaction  of  his  funeral  expenses, 
in  case  the  same  have  not  been  satisfied,  and  then,  etc.  (n.s  required 
by  law  in  reference  to  preference) ;  then  in  satisfaction  of  the  debt 
due  to  your  orator,  and  the  other  creditors  of  the  same  class,  who 
shall  come  in  in  like  manner  and  contribute  to  the  expense  of  this  suit 
equally,  and  share  alike  in  due  course  of  administration; 

IV.  That  a  receiver  may  be  appointed  by  this  honorable  court  to 
collect  in  and  receive  the  outstanding  personal  estate  and  effects  be- 
longing to  the  said  C.  D.,  and  the  rents  and  profits  of  his  real  estate; 

V.  That  the  defendant  may  be  restrained,  by  the  Injunction  of  this 
honorable  court,  from  receiving  the  rents  and  profits  of  his  real  estate, 
and  from  collecting  in  and  receiving  any  such  outstanding  personal 
estate,  and  from  assigning,  soiling,  or  parting  with  any  part  of  the 
personal  estate  and  effects  of  or  belonging  to  the  said  C.   D.,  now  in 
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the  nislody  or  power  of  the  said  defendant,  or  in  Ihe  <iistod.v,  pes- 
session  or  power  of  any  person  or  persons  in   trust   for  her; 

VI.  And  that  your  orator  may  have  sui-h  other  and  further  relief 
in  the  premises  as  equity  may  require,  and  to  this  honoralile  court 
.shall  seem  meet. 

May  it  please,  etc.     {Pray  process  and  for  injunction.) 

Xo.  2S3.     Order  attpoinliiig  a  receiver  in  a  creditor's  suit. 

(Proceed  as  in  Xo.  IHJ,  ante,  page  Jdo.  to  the  asterisk*,  and  con- 
tinue: ) 

It  is  ordered  that  E.  F.,  of,  etc.,  be  and  he  is  hereby  appointed  re- 
reiver  of  the  estate  and  property,  real  and  personal,  things  in  action, 
debts,  e(iuitable  interests  and  other  effects  of  the  defendant,  C.  D., 
and  which  belonged  to  or  were  held  in  trust  for  him.  at  the  time  of 
the  commencement  of  this  suit,  or  in  which  he  had  any  beneficial 
interest,  except  such  property  as  is  by  law  exempt  from  execution; 
and  also,  except  where  such  trust  property  has,  in  good  faith,  been 
created  by,  or  the  fund  so  held  in  trust  has  proceeded  from  some 
person  other  than  the  defendant,  C.  D.,  himself,  and  of  the  real 
estate  mentioned  and  described  in  the  complainant's  bill,  to  wit  (Here 
describe  it);  and  the  rents,  issues,  income  and  profits  thereof,  with 
the  usual  powers  and  duties  of  a  receiver,  upon  the  said  receiver  exe- 
cuting and   tiling  with   the   clerk   of   this  court  a   bond   in   the   usual 

form,  to  the  people  of  this  State,  in   the   penal   sum  of  dollars, 

with  sureties,  to  be  approved  by  this  court.  And  it  is  further  ordered 
that   the    defendant,    C.    D.,   do   assign,    transfer    and    deliver    to    said 

receiver,  on  oath,  under  the  direction  of  ,  master  in  chancery  of 

this  court,  all  such  property,  real  and  personal,  things  in  action,  equi- 
table interests,  and  other  effects,  except,  as  aforesaid,  property  ex- 
empt by  law  from  execution,  and  trust  property,  where  the  trust  has 
been  created  by,  or  trust  fund  proceeded  from,  some  person,  in  good 
faith,  other  than  the  defendant  himself.  And  that  he  deliver  to  said 
receiver  in  like  manner,  all  bills,  notes,  contracts,  books  of  account, 
etc.,  and  other  evidences  relating  thereto.  And  that  the  defendant, 
C.  D.,  execute  and  deliver  to  said  receiver,  under  the  direction  of  the 
said  master  in  chancery,  a  general  assignment  of  such  property  and 
effects;  and  also  execute,  acknowledge  and  deliver  to  said  receiver, 
under  the  direction  of  said  master,  a  conveyance  and  assignment  of 
the  real  estate  mentioned  in  said  bill,  and  hereinbefore  described,  and 
of  the  rents,  issues  and  profits  thereof.  And  that  the  defendant  C.  D,, 
and  his  tenants,  etc.,  attorn  to  the  said  receiver,  and  pay  to  him  sudi 
rents  and  profits,  and  that  the  said  receiver  have  power  to  make  leases 
of  such  real  estate,  from  time  to  time,  not  exceeding  one  year,  as  he 
may  deem  advisable.  And  that  the  defendant  appear  before  the  said 
master,  as  he  shall  be  sunwnoned  or  required  to  do.  from  time  to  time; 
and  produce  such  books,  papers  and  accounts,  and  submit  to  such  ex- 
amination, as  said  master  shall  direct,  in  relation  to  any  matter  which 
he  may  be  lawfully  required  to  disclose. 

The  above  order  is  to  be  varied  to  conform  to  the  cir- 


8.")0  Creditors'  Bills. 

cumstauces  of  each  pai'ticular  caso.  If  am-  fiirtlicr  apo- 
cial  direction  or  provision  is  desired,  insert  it  at  the  end 
of  the  form. 

No.  2SG.     Order  referring  creditor's  bill  to  master,  to  examine  defendant 

and  loitnesses. 

(Proceed  as  in  Xo.  132,  ante,  page  2C>.j,  to  the  asterisk*,  and  con- 
tinue: ) 

It  is  ordered  that  this  cause  be  referred  to  the  master  in  chancery 
of  this  court,  to  examine  the  defendant,  C.  D.,  and  such  witnesses  as 
shall  be  produced  before  him,  under  oath,  and  upon  interrogatories 
concerning  the  property,  chattels,  things  in  action,  equitable  interests, 
and  effects  of  the  defendant,  C.  D.,  and  to  report  the  same  to  this 
court,  with  all  convenient  speed;  and  that  the  defendant  C.  D.  do 
appear  and  attend  from  time  to  time,  and  when  summoned  or  re- 
quired so  to  do,  before  said  master  in  chancery,  and  produce  such 
books,  accounts  and  papers,  and  submit  to  such  examination  as  the 
said  master  shall  direct,  in  relation  to  any  matter  which  he  may  law- 
fully be  required  to  disclose;  and  that  the  said  master,  or  either 
party,  be  at  liberty  to  apply  to  the  court  at  any  time  for  farther  di- 
rections. 

Ko.  287.     Decree  that  complainant's  debt  be  paid  out  of  funds  in  tlie 

hands  of  the  receiver. 
(Caption  and  title  of  cause.) 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint 
herein,  the  answers  of  the  defendants  thereto,  the  replication  of  the 
complainant  to  such  answers,  and  the  report  of  the  receiver  hereto- 
fore appointed  in  this  cause,  and  the  report  of  the  master  in  chancery 
to  whom  the  same  was  referred  to  examine  the  defendant  and  other 
witnesses  in  the  cause,  which  said  reports  are  each  hereby  approved 
and  confirmed;  and  this  cause  having  been  argued  by  the  counsel  for 
the  respective  parties;  and  the  court  being  fully  advised  in  the  prem- 
ises, doth  order,  adjudge  and  decree,  that  out  of  the  moneys  in  the 
hands  of  the  said  receiver,  collected  and  held  by  him,  as  shown  by 
his  said  report,  the  said  receiver,  after  deducting  his  charges  for 
disbursements  and  commissions,  do  pay  the  costs  of  this  suit,  to  be 
taxed  by  the  clerk  of  this  court,  and  out  of  the  residue  of  said  moneys, 
be  pay  the  complainant  the  amount  of  the  said  judgment,  to  wit,  the 

sum   of   dollars,    with    interest   thereon    from    the   time    the   said 

judgment  was  entered,  to  wit,  the  — —  day  of,  etc.,  and  that  he  taUc 
from  the  complainant  an  acknowledgment  of  satisfaction  of  said  judg- 
ment, and  deliver  the  same  to  the  defendant,  C.  D.,  to  the  end  that 
said  judgment  may  be  canceled  and  discharged  of  record.  (If  there  i.i 
no  other  claimant   upon   the  fund  in   the  hands  of  the  yrcrirer.  odd:) 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  said  re 
reiver  do  pay  over  to  the  defendant  C.  I).,  the  residue  of  the  moneys  so 
remaining  in  his  hands,  or  account  with  him  for  the  same,  and  de- 
liver to  him  all  and  singular  the  property  and  effects,  books  of  ac- 
count,  evidences   of  debt,   or  other   papers  or  documents   relating   to 
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said  trust  estate,  on  ilenmnrt  of  the  defendant  C.  D.;  and  also,  if  the 
(leleiidant  C.  O.  shall  so  require,  tliat  the  said  receiver  execute  bad; 
to  liiui  a  soneral  release  and  assignment  of  all  and  singular  the  prop- 
erty, eiuitahlf  interests  and  effects  of  said  trust  estate,  remaining  in 
his  hands  undisposed  of.  On  which  assignment  and  delivery  being 
made,  it  is  adjudged  that  the  said  receiver  be  discharged  from  his  said 
trust. 

If  tlic  aiiioiiiit  ill  the  rtH'civcr'.s  liands  is  not  sufticiont  to 
pay  the  debt  and  costs,  the  decree  must  of  course  be 
varieii  to  uieet  tlie  facts,. and  will  merely  direct  the  re- 
ceiver to  pay  the  amount  so  collected  u[)on  the  judgment, 
and  take  the  complainant's  receipt  therefor.  If  assets, 
etc.,  remain  imdis])osed  of,  tlie  court  may  direct  their  sale 
and  application. 

If  there  are  other  claimants  upon  the  fund,  or  the  re- 
ceivership had  been  extended  over  the  property  in  a  sub- 
sequent suit,  the  court,  instead  of  ordering  the  suri>lus  to 
be  paid  over  to  the  defendant,  will  direct  it  to  be  brought 
into  court,  to  abide  its  further  order. 

.\o.  2.SS.    Petition  6j/  a  judgment  creditor,  to  be  made  a  party  complain- 
ant to  a  creditor's  bill. 
(Venue  and  title  of  rause.) 

To  the  Honorable  .Judges  of  the  Circuit  Court  of  the  County  of  ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  petitioner  E.  F.,  of,  etc.,  respectfully  represents  that  he  is  a 
creditor  by   judgment,   of  the   defendant   C.    D.   in    the   above   entitled 

cause:   that  his  said  judgment  was  recovered  in  the  court  of  the 

county  of ,  in  the  State  of  ,  against  the  defendant  C.  D.  for 

the  sum  of dollars,  and  costs  of  suit,  on,  etc.,  and  is  wholly  unsat- 
isfied and  unpaid;   that  on,  etc.,  an  e.xecution,  in  the  usual  form,  was 

duly  issued  on  said  judgment,  directed  to  the  sheriff  of  county, 

where  the  defendant  C.  D.  then  resided,  and  now  resides,  to  be  exe- 
cuted in  due  form  of  law;  that  the  said  execution  was  delivered  to  the 
said  sheriff  on  the  day  it  bears  date;  that  on,  etc.,  the  said  sheriff 
made  a  return  of  said  execution  with  an  indorsement  thereon  that, 
etc.     (Here  insert  the  return.) 

2.  Your   petitioner   further   represents   that   there   is   now   due   and 

unpaid  upon  the  said  judgment  the  sum  of  dollars,  with  interest 

thereon  from  the  date  of  the  rendition  thereof. 

3.  That  the  above  entitled  cause  was  commenced  on,  etc.,  in  favor  of 
said  complainant,  and  all  other  persons,  being  Judgment  creditors, 
similarly  situated,  who  should  come  in  and  contribute  to  the  expenses 
thereof  against  the  defendant  C.  D.  for  {state  substance  and  the 
ground  for  rcliel.)  And  such  proceedings  have  been  had  in  said  cause, 
that   by    an   interlocutory    order    in    said    cause,    a    receiver    has    been 
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appointed  of  the  property  and  effects  of  the  defendant  C.  D.,  and 
said  receiver  has  become  duly  qualified  to  act  by  filing  the  requisite 
bond  as  such,  and  is  now  in  the  possession  of  the  property  and  assets 
of  the  said  C.  D. 

4.  Your  petitioner  further  shows  that  he  is  desirous  of  being  made  a 
party  to  said  entitled  cause,  and  to  aid  in  prosecuting  the  same  to 
its  final  termination,  by  collecting  in  and  distributing  the  assets  of 
said  C.  D.  pro  rata,  among  all  the  creditors;  and  is  willing,  and  hereby 
offers,  upon  being  allowed  to  come  in  as  such  party,  to  contribute  his 
proportion  to  the  expenses  of  said  proceeding. 

5.  Wherefore,  your  petitioner  prays  that  by  an  order  of  this  court,  he 
may  be  allowed  to  come  in  and  be  made  a  party  complainant  in  said 
entitled  cause  with  the  said  complainant  A.  B.  upon  payment  to  him  of 
the  petitioner's  ratable  share  of  the  costs  and  expenses  of  said  suit,  in 
proportion  to  the  amount  of  his  said  judgment,  to  be  settled  by  the 
clerk,  or  otherwise  ascertained  and  allowed  by  the  court;  and  for 
such  other  or  further  relief  as  to  the  court  shall  seem  proper. 

L.  M. 
Solicitor  for  Petitioners. 
(Add  affidavit.) 

NOi  289.  Order  making  a  judgment  creditor  a  party  to  a  creditor's  hill. 
(Venue  and  title  of  cause  as  in  No.  203,  ante.) 

And  now  comes  E.  F.  and  presents  his  petition,  duly  verified,  pray- 
ing for  leave  to  come  in  as  a  party  complainant,  on  contributing  to  the 
expenses  of  this  cause:  and  the  court  having  heard  said  petition  read, 
on  motion  of  G.  H.,  of  counsel  for  the  petitioner,  and  after  hearing 
J.  K.,  of  counsel  for  the  complainant,  it  is  ordered,  that  the  said 
E.  F.  be  allowed  to  come  in,  and  that  he  be,  and  hereby  is,  made  a 
party  complainant  in  this  cause,  on  paying  to  the  complainant  A.  U., 

the  sum  of  dollars,  being  his  ratable  proportion  of  the  costs  and 

expenses  herein  incurred  by  the  said  A.  B. 

-Yo.  .i!)0.    Bill  by  judgment  creditor  to  set  aside  a  fraudulent  judqmcnt 

and  sale. 
(Venue  and  address  as  in  Xo.  120,  ante.) 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents,  that  on.  etc., 

your  orator  recovered  a  judgment  in  the court,  of,  etc.,  against  one 

C.  D.,  one  of  the  defendants  hereto,  for  the  sum  of  dollars,  and 

costs  of  suit,  as  by  the  records  of  said  court  will  more  fully  ap|)ear. 

2.  Your  orator  further  represents,  that  previous  to  the  rendition  of 
said  judgment,  the  defendant  C.  D.  was  the  owner  in  fee  simple,  of  cer- 
tain real  estate,  situated  in  the  county  of ,  described  as  follows,  to 

wit:  (Here  insert  description;)  and  the  defendant  C.  D.  was  also  the 
i}wnor  and  in  possession  of  certain  personal  proi)orty,  not  exempt  by 
law  from  execution,  to  wit:      (Description  and  rvalue  of  property.) 

'.).     Your  orator  further  represents,  that  he  caused  an  execution  to  be 

issued  and  delivered  to  the  sheriff  of  the  said  county  of  ;  where 

the  defendant  C.  D.  then  resided  and  still  resides,  and  where  his  Bald 
property  is  situated,  on,  etc.,  in  the  usual  and  due  form,  to  be  by  him 
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executed  in  duo  form  of  law:  and  the  said  execution  is  still  in  the 
hands  of  said  sheriff,  not  returnoil,  and  is  still  unsatisfied,  in  wliole  or 
in  part. 

4.  Your  orator  further  represents,  that  prior  to  the  rendition  of  the 
said  judRnient.  hut  after  the  indebtedness,  upon  which  the  said  judg- 
ment  was    rendered    had    accrued,    the    defendant   C.    D.   authorized    a 

judgment  to  be  entered,  by  confession,  in  the  court  of  the  said 

county  of against  him,  in  favor  of  one  10.  F.,  one  of  the  defendants 

to  this  bill,  for  the  sum  of  ■  dollars,  and  costs  of  suit,  for  a  pre- 
tended debt  of  that  amount  for  money  alleged  to  have  been  previously 
lent  and  advanced  by  the  said  defendant  E.  F.  to  the  defendant  C.  D. 

.').  That  such  i)roceedings  were  thereupon  had,  that  said  judgment  by 
confession  in  favor  of  the  defendant  E.  F.,  was  so  entered  tor  said  sum, 
in  said  court;  and  execution  being  thereupon  issued,  upon  the  said 
judgment,   the  said   personal   property   was  thereunder  sold,  at   public 

auction,  by  the  sheriff  of  the  said  county  of on,  etc.,  and  was  struck 

off  to  the  defendant  E.  F.  at  a  sum  far  less  than  its  real  value;  who 
thereupon  took  possession,  and  is  now  in  possession  of  the  same,  claim- 
ing to  be  the  owner  thereof.  And  the  personal  property  of  the 
defendant  C.  D.  not  being  sufficient  to  satisfy  the  said  judgment  by 
confession,  the  said  described  real  estate  of  the  defendant  C.  D.  was, 

on,  etc.,  exposed  to  sale  by  the  sheriff  of  said  county  of aforesaid. 

under  an  execution  issued  upon  said  confessed  judgment,  and  was 
struck  off  to  the  defendant  E.  F.,  also,  at  a  price  far  below  its  real 
value,  his  being  the  highest  bid  for  the  same;  and  the  said  sheriff 
thereupon  executed,  in  duplicate,  a  certificate  of  purchase  for  said 
premises,  and  delivered  one  copy  thereof  to  the  defendant  E.  F.,  and 
tiled  the  other  in  the  recorder's  office  of  the  said  county  of  — —  on, 
etc.,  but  no  deed  of  conveyance  has  yet  been  executed  by  said  sheriff, 
the  period  for  redemption  from  said  sale  not  having  as  yet  expired. 

6.  Your  orator  further  represents,  that  he  is  informed  and  believes, 
and  so  charges  the  facts  to  be,  that  the  said  last  mentioned  judgment  was 
fraudulently  confessed  by  the  defendant  C.  D.  to  the  defendant  E.  F., 
and  for  the  purpose  of  covering  up  his  property  and  hindering  and 
delaying  your  orator  in  the  collection  of  his  said  debt  and  demand. 
That  the  defendant  C.  D.  was  not  indebted  to  the  defendant  E.  P.  in 

said  sum  of  dollars,  for  which  the  said  judgment  was  confessed, 

as  aforesaid,  or  in  any  other  sum;  but  said  judgment  was  confessed 
without  any  consideration,  and  the  sale  of  said  property  made  with 
the  full  knowledge  and  concurrence  of  the  defendant  E.  F.,  with  the 
intention  and  design  of  hindering,  delaying,  cheating  and  defrauding 
your  orator  out  of  his  said  debt  and  demand,  and  of  transferring  the 
ostensible  ownership  and  possession  of  all  the  property  of  the  de- 
fendant C.  D.  liable  to  execution,  to  the  defendant  E.  F.,  so  as  to  pre- 
vent your  orator,  or  any  other  creditor,  from  levying  upon  and  selling 
the  whole  or  any  part  of  said  property  in  satisfaction  of  his  or  their 
debt  or  debts  and  demands. 

7.  Your  orator  further  represents,  that  he  is  informed  and  believes. 
and  so  states  the  facts  to  be,  that  the  said  real  estate  can  not  be  sold 
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for  a  sum  more  than  about  one-half  of  the  amount  of  your  orator's  said 
judgment;  and  that  the  defendant  E.  F.  is  a  man  of  no  pecuniary  re- 
sponsibility, and  is  possessed  of  little  or  no  property,  other  than  that 
so  bid  in  by  him,  as  aforesaid,   but  is  in  embarrassed  circumstances. 

8.  Your  orator  further  represents,  that  the  defendant  C.  D.  has  no 
other  real  or  personal  estate  liable  to  lev}'  and  sale,  except  the  real 
and  personal  property  aforesaid,  on  which  the  said  sheriff  could  make 
a  levy  and  realize  the  amount  of  your  orator's  said  judgment  and 
costs;  that  his  said  judgment  still  remains  in  full  force  and  effect,  not 
reversed,  satisfied  or  otherwise  vacated;  that  there  is  now  actually 
and  equitably  due  your  orator  upon  the  same  the  full  sum  for  which 
said  judgment  was  rendered,  with  interest  thereon,  and  costs,  over 
and  above  all  claims  of  the  defendant  C.  D.,  by  way  of  set-oS  or  other- 
wise. 

9.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the  prem- 
ises except  in  a  court  of  equity;  your  orator  prays  that  the  said  C.  D. 
and  E.  F.,  who  are  made  parties  defendant  to  this  bill,  may  be  required 
to  answer  the  same,  but  not  under  oath,  their  answer  under  oath  bring 
hereby  waived,  and  that  the  said  judgment  In  favor  of  the  defendant 
E.  F.,  against  the  defendant  C.  D.,  and  the  proceedings  and  sale  there- 
under, including  the  said  sheriff's  certificate  of  purchase,  be  set  aside, 
vacated  and  declared  null  and  void  as  against  your  orator;  that  an  in- 
junction be  allowed,  restraining  the  defendants,  or  either  of  them,  from 
disposing  of,  transferring,  incumbering  or  in  any  manner  interfering 
with  the  said  property,  or  any  part  thereof;  and  that  a  receiver  be 
appointed  with  the  usual  powers  and  duties,  to  whom  the  defendants 
shall  be  directed  to  assign  the  said  property,  both  real  and  personal, 
and  all  other  estates,  |)roperty  and  effects  of  the  defendant  C.  D. ;  and 
who  shall  be  authorized  and  directed  to  sell  the  same,  or  so  much 
thereof  as  shall  be  necessary  to  satisfy  your  orator's  said  judgment, 
with  interest  and  costs  thereon,  together  with  the  costs  of  this  suit; 
and  that  the  court  may  grant  your  orator  such  other  or  further  relief 
as  the  court  deems  equitable.  A.  B. 

R.  S. 

Solicitor  for  Complainant. 
(Add  prayer  for  process,  and  injunetion;  and  affidavit  to  obtain  in- 
junetion,  if  desired.) 


SECTION  VIII. 
FRAUDULENT  CONVEYANCES. 

Section  4  of  tlu>  stiitiitc  cntith'il  l''i;iu<l.«  aiul  Perjuries, 
|)rovides  that: 

"Every  gift,  grant,  conveyance,  assignment  or  transfer  of,  or  charge 
Hjion  any  estate,  real  or  personal,  or  right  or  thing  in  action,  or  any 
rent  or  profit  thereof,  made  with  intent  to  disturb,  delay,  hinder  or 
defraud  creditors  or  other  persons,  and  every   bond  or  other  evidence 
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of  debt  given,  suit  commencetl,  decree  or  jiuigment  suffered,  with  like 
intent,  shall  be  void  as  against  suth  frpditors,  purchasers  and  other 
persons."  '■ 

Soction  5  i)r(n-i(l<'s  tliat  :  "Tlie  t'oroi^oiiig  shall  not 
affect  tlic  titio  of  a  purchaser  for  a  valuable  consideration 
uiih'ss  it  ai)i)ear  tliat  ho  had  notice  of  tlie  franduh'nt 
intent  of  his  immetliate  grantee,  or  of  the  fraud  rendering 
void  the  title  of  such  grantor.** 

A  creditor  may  maintain  a  l)ill  to  set  aside  a  fraudulent 
conveyance  of  his  debtor  in  any  jurisdiction  where  the 
ilebtor  and  fraudulent  vendee  may  be  found.  In  such  case 
tin'  court  does  not  act  upon  the  land  itself,  but  simply 
decUires  tlie  conveyance  void  and  removes  the  same  as  an 
olistruction  to  the  creditor's  legal  remedy.** 

Where  a  conveyance  alleged  to  be  in  fraud  of  creditors 
is  made  for  a  valuable  consideration,  tlie  fraudulent  in- 
tent must  be  proved  Ijy  evidence  suificient  to  establish  the 
fact  without  the  aid  of  legal  jiresumption.^^'  But  where 
the  conveyance  is  voluntary,  the  fraudulent  intent  may  l)e 
inferred  from  proof  of  circumstances  such  as  the  grant- 
or's insolvency,  great  indebtedness  or  the  like,  but  it  is 
not  necessary  to  show  complete  insolvencj-.*^ 

A  conveyance  of  property  may  be  deemed  fraudulent 
as  against  creditors  upon  two  distinct  grounds:  F'irst, 
wliere  the  conveyance  is  entered  into  with  fraudulent 
intent  to  hinder  and  delay  creditors;  second,  where,  from 
the  terms  of  the  agreement  for  the  conveyance  or  the  na- 
ture of  the  transaction,  the  conveyance  is  declared  fraud- 
ulent as  a  conclusive  presumption  of  law,  without  regard 
to  the  real  motives  or  purposes  of  the  debtor.  In  the  first 
class  of  eases  the  fraudulent  intent  is  always  a  question 
of  fact  to  be  established  by  extrinsic  proof.  In  the  latter 
the  conveyance  is  denounced  as  fraudulent  as  a  legal  in- 
ference, though  the  parties  may  not  have  been  moved  by 
any  real  design  to  hinder,  delay  or  defraud  the  creditor.*^ 

The  presumptitni  of  law  being  that  a  conveyance  is 

"Rev.  Stat.  191.5-16,  1399;   Rev.  294. 

Stat.    (1913)    1321;    .T.    &    A.    An.  "^Hughes  v.  Xoyes.  171   111.  hin. 

Ptat.  318fi.  ^x  Ibid. 

^^Ibiii.  ^T  T,awsnn  v.  Funk,  108  111.  502; 

i*  Johnsoti     V.    Gibson.    1  IK     111.  Xrlsnn  v.  Leiter.  190  111.  414. 
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made  in  good  faith  and  without  fraud,'*  the  burden  of 
proving  fraud  by  a  preponderance  of  the  evidence,  res1s 
on  the  party  wlio  seeks  to  impeach  the  conveyance.^^ 

Intent  to  defraud  creditors  by  the  conveyance  of  prop- 
erty may  be  ascertained  by  inference  from  circumstances 
as  a  conclusive  presumption  of  law,  or  as  a  prima  fac'u 
presumption  of  fact,  or  as  argumentative  conclusions  of 
fact,  according  to  the  circumstances  of  each  case.*" 

It  need  not  be  proved  by  direct  testimony  but  may  hr 
inferred  from  facts  and  circumstances  which  satisfac- 
torily show  it,  or  which  are  so  strong  as  to  produce  con- 
viction of  the  truth  of  the  charge,  though  some  doubt  may 
remain.^  ^ 

A  conveyance  fraudulent  in  fact  is  absolutely  void  as 
against  the  creditors  of  the  grantor,^-  and  it  will  not  be 
permitted  to  stand  as  a  security  for  any  purpose  of  reim- 
bursement or  indemnity  ;■*'  but  where  the  deed  is  only 
constructively  fraudulent,  the  grantee  may  hold  in  equity, 
to  the  extent  of  the  actual  consideration,  although  vacated 
as  to  the  rest." 

A  fraudulent  conveyance  is  void  only  as  to  creditors 
and  then  only  to  the  extent  which  it  may  be  necessary  to 
deal  with  the  conveyed  estate  for  their  satisfaction. 
A\nion  the  chums  of  creditors  are  satisfied  the  convej'ance 
will  he  good  for  all  other  jmrposcs.*^ 

The  conveyance  can  only  be  avoided  by  creditors  wlui 
were  creditors  when  the  conveyance  was  made,  unless  it 

■js  O'Neal  V.   Boone.  82  111.  589;  *«  Huphes  v.  Noyes,  171  111.  575. 

Pratt  V.  Pratt,  96  111.  184;  Jcioett  ii  Rccd   v.   Noxon,    48    III.    323; 

V.  Cook,  81  111.  260;  Hatch  v.  Jor-  Bryant  v.   Simoneari,   51   111.   324; 

don,  74  111.  414;  Mey  v.  GulUman,  Bell  v.  Devore.  96  III.  217;   Trcad- 

105  111.   272;    Schroeder  v.  Walsh,  well  v.  McEwan,  123  111.  523;  Bear 

120    111.    403;    Nott   v.    l^hutts.    87  v.   Bear.   145   III.   21;    Schiimachrr 

111.  App.  341.  V.   Bell,   164    111.   181;    Podolskl   v. 

xf>  Waterman  v.  Donalson.  43  111.  Stone,  186  III.  540. 

29;    O'Xeal  v.  Boone,   82  111.   589;  *i  Lnbstein  v.  Lrhn,  120  III.  549. 

Pratt  V.  Pratt,  96  111.   1S4;   Moore  ^'lh\d. 

V.   M'ood,   100   111.   451;    Schroeder  n  Ibid.:   Patrick   v.   Patrick.   77 

V.    M'alsh,   120    111.    403;    Bowman  111.   555;    Phelps  v.   Curts,   80   111. 

V.  Ash.  143  111.  649;  Bear  v.  Bear.  109;   Bcidler  v.  Crane,  135  111.  92. 

145    111.    21;    Schumacher  v.   Bell.  *■•  Campbell   v.    Whitson,   68   III. 

164  Til.  181  ;  Bank  v.  Lyon.  185  111.  240;  Grosse  v.  Sweet.  188  111.  555; 

343.  Sifford  v.  Cutler,  244  111.  234. 
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appears  to  have  been  made  in  anticipation  of  indebted- 
ness to  be  incnrred  and  not  ]iaid."^ 

All  claims  which  arise  under  a  contract  are  in  force 
from  the  date  of  the  agreement,  and  the  liability  arises 
from  that  date  although  no  demand  accrues  until  a  sub- 
sequent date.'*'' 

But  where  a  debtor  conveys  under  a  secret  tiTist  by 
wliicli  he  is  still  to  have,  to  any  extent,  the  beneficial  en- 
joyment of  the  property,  the  conveyance  is  fraudulent 
and  void  as  to  creditors,'"*  and  this  is  so  whether  they 
are  subsequent  or  prior  creditors. ^'■^ 

A  voluntary  conveyance  by  an  insolvent  debtor  is  pre- 
sumptively fraudulent,^"  and  where  it  is  in  fraud  of  cred- 
itors it  is  voidable,^^  and  the  fact  that  no  fraud  was  in- 
tended, or  that  the  grantor  thought  himself  solvent,  makes 
no  difference. ^- 

Such  a  conveyance,  however,  is  valid  as  against  the 
grantor  or  his  heirs.®* 


*»Edgerly  v.  Bank,  30  111.  App. 
425;  Ward  v.  Enders,  29  111.  519; 
Bay  V.  Cook,  31  111.  336;  Mixell 
V.  Lutz.  34  111.  3S2;  Moritz  v.  Hoff- 
man, 35  111.  5.53;  OridUy  v.  Wat- 
son, 53  111.  186;  Wooldridge  v. 
Gage,  68  111.  157;  Phillips  v. 
Xorth,  77  111.  243;  Tunison  v. 
Chaniblin,  88  111.  378;  Dunaicay 
V  Robertson.  95  111.  419;  Morrill 
V.  Eilner,  113  HI.  318. 

"  Kennard  v.  Ciirran,  239  III. 
122. 

*i Powers  V.  Alston,  93  111.  587; 
ilitchcll  V.  Saii-yer,  115  111.  650; 
Beidler  v.  Crone,  135  111.  92;  Best 
V.  Fuller,  185  111.  43;  Highley  v. 
Bank,  185  111.  565;  Higgins  v. 
Hovland,  91  lU.  App.  315. 

*»Guflin  V.  Bank,  74  111.  259; 
Jones  V.  King,  86  111.  225;  Moore 
V.  Wood,  100  III.  451;  Gordon  v. 
Reynolds.  114  III.  118;  Mitchell 
V.  Sairyer,  115  111.  650;  Steere  v. 
Hoagland,  39  111.  264;  Tyler  v. 
Tyler.  126  111.  525;    Ohickering  v. 


Bastress,  130  111.  206;  Beidler  v. 
Crane,  135  III.  92;  Bostwick  v. 
Blake,  145  111.  85;  McEey  v.  Coch- 
ran, 262  111.  376. 

^0  Chateau  v.  Jones,  11  111.  300; 
Patterson  v.  McKinney,  97  111.  41; 
Hulse  V.  Mershon,  125  111.  52; 
Harting  v.  Jockers,  136  111.   627. 

^1- Clark  V.  Morris,  22  111.  434; 
Emerson  v.  Benis,  69  111.  537; 
Tunison  v.  CliamUin,  88  111.  378; 
Gay  V.  Gay,  123  111.  221;  Marmon 
V.  Harivood,  124  111.  104;  Lowen- 
trout  V.  Campbell,  130  111.  503; 
Eeady  v.  White,  168  111.  75. 

^'Marmon  v.  Harwood,  26  111. 
App.  341;  S.  C,  124  111.  104;  Tuni- 
son V.  ChamUin,  88  111.  378;  Pat- 
terson V.  McKinnry,  97  111.  41; 
Austin  V.  Bank,  47  111.  App.  224. 

^■s  Miller  v.  Marckle,  21  111.  152; 
Harmon  v.  Harmon,  63  111.  512; 
Raioson  v.  Fox,  65  111.  200;  Camp- 
hell  V.  W;n««on,  68  III.  240;  Mc- 
Elroy  V.  Hiner,  133  111.  156;  Fran- 
cis V.  Wilkinson,  147  111.  370. 


858  Creditobs'  Bills. 

Where  the  consideration  is  small  and  the  circumstances 
do  not  tend  to  show  fairness,  the  conveyance  will  be  re- 
garded as  voluntary  to  the  extent  of  the  difference  be- 
tween the  consideration  and  the  value  of  the  property, 
and  to  that  extent,  void  as  to  existing  creditors.^* 

In  general,  a  fraudulent  conveyance,  though  void  as  to 
creditors,  is  regarded  as  binding  between  the  parties 
thereto,^^  or  any  one  who  has  participated  in  the  fraud,"'" 
and  upon  the  heirs  and  assigns  of  the  grantor.^''  Under 
the  Bankruptcy  act  such  conveyances  are  valid  against 
all  persons  except  creditors  whose  claims  have  been  al- 
lowed under  the  act.^* 

Where  the  grantee  of  a  bankrupt  is  a  volunteer,  the 
validity  of  the  transfer  does  not  depend  upon  whether 
the  grantee  had  knowledge  of  the  grantor's  insolvency 
Init  upon  the  motive  of  the  grantor."^^ 

Where  the  conveyance  is  merely  colorable,  a  subsequent 
purchaser  with  notice  is  not  protected  as  against  the 
creditors  of  the  original  seller."" 

A  conveyance  with  intent  to  hinder  and  delay  creditors 
is  void  and  may  be  set  aside  as  to  thera,®^  and  it  makes  no 
difference  that  the  debtor  has  also  some  other  object  in 
iiiaking  the  conveyance,*^-  or  whether  it  leaves  the  debtor 
solvent  or  insolvent.®^ 


^i  Boyd  V.  Dunlap.  1  Johns.  Cli.  ^^  Horner  v.  Zimmerman.  45  111. 

479;   Snyder  v.  Partridge,  138  111.  14;    Finlcy   v.    McVonnell.   60    111. 

173;     Dennehy    v.    Smith,    83     111.  2,S9;    Campbell  v.  Whitson,  tiS   111. 

App.  G56.  240;    Harmon   v.   Harmon,   63    111. 

'^s  Miller  v.  Marckle,  21  III.  152;  512. 

Lyon  V.  Robbim,  46  111.  276;  Fitz-  as  Mch'ey  v.  Smith,  255  111.  465. 

gcrald    v.    Forristal,    48    111.    228;  t.o  McKey  v.  Smith.  255  111.  465. 

Upton  V.   Craig,  57   111.  257;    Har-  "oJeicett    v.    Cook,   81    111.    260; 

mon  V.  Harmon,  63  111.  512;   Son-  Waggoner  v.   Cooley,   17   111.    239; 

ger    v.     Partridge.     107     111.     529;  Finley  v.  MeConnell.  60  III.  259. 

Phelps  V.  Curts,  80  HI.  109;  Beebe  I'l  Broim    v.   Niles.   16    111.    385; 

V,   Saulter.  S7   111.   518;    Oberne  v.  Davis  \:  Ransom.  IS  lU.  SSG:  Boien 

Gaylord.  13  111.  App.  30;    Colburn  v.    Hcnney,    32    111.    130;    Reed   v. 

V.  Shay.  17  111.  App.  289;  MvElroy  'Noxon,  48  111.  323;   Hardin  v.  Os- 

V.  Hine.r.  133  111.  156;  Association  borne,  60  III.  93. 

V.    Roll,    137    111.    205;    Grossc    v.  02  iJecd  v.  A'oxon,  48  111.  323. 

Sweet.  188  111.  555.  C'H  Keller    v.    Whitledge.    38    111. 

^0  Fitzgerald  v.  Forristal.  48  111.  App.  310;    Austin  v.  Bank,  47  III. 

228.  App.   224. 
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One  who  is  insolvent  can  not  defeat  tlie  rights  of  liis 
croditors  by  giving  away  his  property,  no  matter  what 
promises  he  has  made  to  that  effect  nor  what  form  tlie 
gift  assnmes."' 

But  botli  parties  to  tlie  conveyance  must  participate 
in  the  intent."''  It  is  only  necessary,  however,  to  partici- 
pation on  tile  part  of  the  grantee,  that  it  a])pear  that  he 
liad  knowledge  of  facts  and  circnmstanees  from  wliich  tlic 
intent  is  reasonably  inferrable,*"'  and  notice  is  to  be  in- 
ferred from  circumstances  which  would  put  a  person  of 
ordinary  prudence  upon  inquiry;"^  but  where  the  con- 
veyance is  to  an  innocent  party,  having  no  notice  of  tlie 
fraud,  and  upon  sufficient  consideration,  it  will  be  u])- 
iield."^ 

Tlie  transaction  must  be  bona  fide.  It  is  not  enougli 
that  the  consideration  is  full  and  adequate."'^ 

To  render  a  gift  i)resumptively  fraudulent  as  to  the 
donor's  creditors  it  must  be  shown  that  there  was  a  vol- 
untary gift,  that  there  was  a  then  existing  or  contem- 
plated indel)tedness  against  the  donor,  and  that  the  donor 
(lid  not  retain  sufficient  property  to  pay  the  indebted- 
ness.*^ 

Even  where  the  grantee  pays  a  valuable  considei-ation. 
yet  if  a  part  of  the  consideration  is  an  undertaking  and 
promise  by  the  grantee  to  support  and  take  care  of  the 


'*Daly  V.   CoJin.   234   111.   259. 

esfiuinff  V.  Runkle,  20  HI.  448; 
Broum  v.  Riley.  22  111.  4.5;  Myers 
V.  Kinzie.  26  111.  36;  Meixsell  v. 
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V.  McCloskry.  37  111.  341;  Klein 
V.  Horine.  47  III.  430;  GruUey  v. 
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V.  Cough.  52  111.  436;  Herkrirath 
V.  !<tookry.  63  HI.  486;  Matlies  v. 
Dobsrhuctz.  72  111.  438;  Spicrr  v. 
Robinson.  73  111.  519;  Miller  v. 
Kirhy.  74  111.  242;  Hatch  v.  Jor- 
dan. 74  III.  414;  Dickrrson  v. 
Evans.  84  111.  451;  Hanchrtt  v. 
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V.  Walsh,  120  111.  403;  Berkey  v. 
Thein,  89  111.  App.  207. 

<i<i  Boies  V.  Henney,  32  III.  130; 
Beidler  v.  Crane,  135  111.  92; 
Treadicell  v.  McEwan.  123  III. 
523;    Clark  v.  Harper,   215  111.   24. 

«7  Cowling  v.  Estes.  15  III.  App. 
255;  Thompson  v.  Duff.  19  111. 
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<"iZick  V.  Gubcrt,  142  III.  l.-j4; 
Stevenson  v.  Campbell.  1S5  111. 
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on  Beidler  v.  Crane.  i:!5  111.  92; 
Chirk   \.  Harper,  215   111.   24. 
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grantor,  such  an  agreement  renders  the  transfer  void  as 
to  existing  creditors.''" 

If  the  transaction  is  made  in  good  faitli  for  an  ade- 
quate consideration,  tlie  fact  that  other  creditors  are  pre- 
vented from  reaching  the  property  is  of  no  consequence.'^ 

A  debtor  in  failing  circumstances  may  pay  or  secure  one 
or  more  creditors  to  the  exclusion  of  others,  provided 
such  payment  is  made  or  security  given  with  the  intent 
in  good  faith  to  discharge  or  secure  bona  fide  indebted- 
ness.'^^ 

A  conveyance  which  is  absolute  on  its  face,  but  which  is 
really  intended  as  a  mortgage  or  security,  is  fraudulent, 
and  void  as  to  creditors.''^ 

To  render  a  voluntary  conveyance  fraudulent  as 
against  the  grantor's  creditors  it  is  not  essential  that  the 
grantor  be  actually  insolvent  at  the  time  the  conveyance 
was  made,  and  if  he  was  largely  indebted  at  that  time  and 
shortly  became  insolvent  the  conveyance  may  be  set 
aside.""^ 

AVhere  one  person  conveys  property  to  another  with 
intent  to  defraud  creditors,  a  court  of  equity  will  not  aid 
the  grantor  to  regain  the  property  so  placed  beyond  his 
control,  but  will  leave  the  parties  in  the  position  in  whicli 
they  have  voluntarily  placed  themselves.^'* 

As  against  a  creditor's  bill,  the  right  to  a  homestead 
must  be  set  up  in  the  answer."'' 

Conveyance  to  wife  or  relative. — A  conveyance  by  an 
insolvent  debtor  to  a  near  relative,  when  attacked  as  in 
fraud  of  creditors,  excites  closer  scrutiny  and  requires 


70  Moore  v.  Wood,  100   111.  451;  Wood  v.  Clark,  121  111.  359;  Hulse 

Gordon  v.  Reynolds,   114    111.   118.  v.  Mershon,  125  111.  52;   Nelson  v. 

■1  Waddams    v.    Humphrey,    22  Letter.  190  111.  414. 

111.    661;    Wood   V.    Sliaw,    29    111.  ■'s  Bcidlcr  v.  Crane,  135  III.  92; 

444;   Hcssivg  v.  McCloslcey,  37  III.  Best  v.  Fuller,  1S5  III.  43. 

341;    Bowden   v.    Bowdcn,    75    111.  t^'^  Kcnnard  v.   Ctirran,   239   111. 
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72  Waddams    v.    Humphrey,    22  7i  Sonc/cr   v.    Partridge,   107   111. 
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clearer  proof  of  fairness  than  where  conveyance  is  to  a 
stranger.^" 

A  mere  vohintaiy  couveyance  from  a  husband  to  his 
wife  is  null  and  void  as  acfainst  creditors/^  but  a  husband 
may  prefer  his  wife  to  his  otlior  creditors,  provided  the 
preference  is  based  upon  a  valuable  consideration  and  is 
made  in  good  faith.''* 

Tlie  presum]>ti(m  is,  however,  that  the  property  con- 
Ncyed  was  intended  as  a  gift  or  advancement,  and  the 
harden  is  upon  the  husband  to  show  the  contrary.  Sucli 
presumption  may  bo  rebutted  by  parol  testimony,  but  it 
must  be  clear  and  convincing.'* 

The  conveyance,  however,  will  be  sustained  only  to  the 
extent  of  the  consideration  actually  paid,  and  no  fur- 
ther.8» 

Even  a  voluntary  conveyance  to  a  wife  will  be  sustained 
^is  against  creditors,  unless  the  circumstances  in  the  case, 
i)ther  than  the  fact  of  indebtedness  of  the  husband,  justly 
create  a  presumption  of  fraud,  actual  or  constructive, 
and  the  direct  tendency  is  to  impair  the  rights  of  cred- 
itors.** 

A  gift  of  money  from  husband  to  wife  will  not  be  set 
aside  at  the  suit  of  the  husband's  trustee  in  bankruptcy 
whore  it  does  not  appear  that  any  of  the  jiersons  for 
whose  benefit  the  bill  was  filed  were  creditors  of  the  hus- 
band at  the  time  of  the  transaction,  or  that  the  gift  was 
made  for  the  ]nirpose  of  hindering  and  delaying  the  col- 
lection of  debts,  the  creation  of  which  was  then  in  con- 
templation of  the  parties.** 

While  it  is  true  that  property  belonging  to  the  wife  can 

■'»Clark  V.  Harper,  215  111.  24.  111.    165;    Dean   v.   Plane,   ]ft5    111. 

-TGay  V.  Gay,  123  111.  221;  Mar-  495. 
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Louentrout    v.    Campbell,    130    111.  tichuhrrt   v.   Hchillo,    177   111.   34G; 

503;    Ready   v.   White,   16S   111.   75.  Lexvis  v.  McGrath,  191  111.  401. 

'» Patrick    v.    Patrick,     77     111.  X"  Payne  v.  Miller.   103   111.   44:'. 

.".55;    Tontlinson   v.    Matthews,    98  ^^  Patrick  \.  Patrick,  77  lU.  5',:^; 

111.   178;   Payne  v.  Miller.  103  111.  Bittinijer  v.  Kasten,   111   111.   260; 

142;    Eads   v.    Thompson,   109    111.  Faloon  v.  Mclntyre,  118  111.  292. 
87;   Victor  v.  Swlsky.  87  III.  App.  s*  Eckhart  v.   Mfg.  Co..   236    111. 

.^83;    Earl    v.    Earl.    186    111.    370;  134. 
German   Ins.    Co.   v.   Bartlett,   188 
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not  be  taken  for  the  debts  of  the  hnsljaiid,  ami  that  a  wiiV, 
acting  in  good  faith,  may  make  her  husband  her  agenl 
without  imperiling  her  property,  yet,  as  against  creditors 
of  the  husband,  the  good  faith  of  the  transaction  must  Ix' 
clearly  and  satisfactorily  shown.*^ 

A  debtor  who,  when  largely  indebted  and  shortly  be 
fore  becoming  insolvent,  makes  a  voluntary  conveyanci' 
to  his  wife  has  the  burden  of  disproving  the  implication 
of  fraud,  as  to  pre-existing  creditors,  arising  from  the 
making  of  the  conveyance.*'' 

The  fact  that  the  husband  retains  other  property  which 
is  not  of  sufficient  value  to  satisfy  the  creditor's  judg- 
ment, will  not  prevent  the  setting  aside  of  a  conveyance 
to  his  wife  as  in  fraud  of  creditors.*^ 

A  wife  is  a  competent  witness  to  prove  the  considera- 
tion of  the  conveyance  and  its  good  faith.'*^ 

• 

No.  .291.  Bill  to  remove  a  fraudulent  conveyance,  in  aid  of  an  excrntiun. 
{Venue  and  address  as  in  No.  120,  ante.) 

1.  Your  orator,  A.  B..  of,  etc.,  respectfully  represents  unto  this  hon- 
orable court,   that  on,   etc.,   your  orator   recovered   a  judgment   in    the 

court  of  the  county  of ,  in  this  State,  a.§ainst  one  C.  D.,  one  of 

the  defendants  hereinafter  named,  for  the  sum  of  — — •  dollars,  dam- 
ages, and  the  costs  of  that  suit,  whereof  the  said  C.  D.  stands  con- 
victed, as  by  the  record  of  the  said  judgment  in  the  office  of  the  clerk 
of  said  court,  reference  thereto  being  had,  will  more  fully  appear. 

2.  Your  orator  further  represents  that,  previous  to  the  time  of  the 
rendition  of  the  said  judgment,  the  defendant  C.  D.  was  the  owner 
in  fee  simjile  of  the  following  described  real  estate,  to  wit:  (Here 
insert  description. ) 

'.',.  Your  orator  further  represents,  that  on,  etc.,  the  said  judgment 
remaining  in  full  force  and  effect,  and  the  damages  and  costs  aforesaid 
unsatisfied,  your  orator,  for  the  purpose  of  obtaining  satisfaction  of  the 
same,  caused  a  writ  of  fieri  facias  to  be  issued  and  delivered  to  the 
sheriff  of  the  said  county  of  ,  where  the  defendant  C.  D.  then  re- 
sided, and  still  resides,  and  the  said  real  estate  is  situated.  In  the 
usual  form,  commanding  the  said  sheriff  that  of  the  goods,  chattels, 
land.s  and  tenements  of  the  defendant  C.   D.  in  his  county,  he  should 

cause  to  be  made  the  said  sum   of  dollars,   wliich   youi*  orator  in 

the  said    court  recovered   against  the  said  C.   D.,  and   he  should 

liave  the  money  at  the  clerk's  office  of  said   court,  at  ,  in  said 

M  Kennard  v.    Curran,    239    111.  »«  Granite  Co.  v.  nrrrilij.  144  111. 

122.  77. 

'^T  Kennard  v.    Curran,    239    111.  »»  f'rn/nc   v.   Millrr.   103    111.   442. 

122. 
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county,  in  .  ninety  days  from  the  date  thereof,  to  satisfy  the  juds- 

nient  so  recovered  by  your  orator  as  aforesaid,  and  that  he  should 
have  then  and  tliere  that  writ;  which  said  writ  of  fieri  facias  was  duly 
indorsed,  and  on  the  same  day  delivered  to  the  said  sheriff,  to  be  liy 
liini  executed  in  due  form  of  law. 

4.  And  your  orator  further  represents  that  said  sheriff  on,  etc., 
duly  levied  said  execution  upon  the  said  above  described  real  estate. 

5.  Your  orator  further  represents  that  prior  to  the  rendition  of  the 
said  judgment,  but  after  the  indebtedness  upon  which  the  same  was 
rendered  had  accrued,  to  wit,  on,  etc.,  the  defendant  C.  D,  made  a  pre- 
tended conveyance  in  fee  of  the  said  described  real  estate  to  one  G.  H., 
another  defendant  hereinafter  named,  for  a  pretended  consideration  of 
dollars. 

a.  And  your  orator  further  represents,  that  the  said  conveyance 
was  not  real,  but  was  a  mere  sham,  and  made  with  the  intention  of 
defrauding  your  orator,  and  the  other  creditors  of  the  said  C.  D.,  out 
of  their  just  demands;  that  no  consideration  was  paid  by  the  said 
O.  H.  to  the  said  C.  D.  for  the  said  conveyance:  and  that  the  said 
premises  are  now  held  by  the  said  G.  H.  in  trust  for  the  said  C.  D.. 
and  for  his  use  and  benefit,  and  for  the  purpose  of  iireventiug  a  levy 
and  sale  of  the  same  under  and  by  virtue  of  said  execution. 

7.  Your  orator  further  represents,  that  the  said  G.  H.  is  a  man  of  no 
pecuniary  responsibility,  and  is  possessed  of  little  or  no  property  other 
than  that  so  fraudulently  conveyed  to  him  as  aforesaid,  and  is  in  em- 
barrassed circumstances,  and  involved,  and  largely  in  debt. 

8.  Your  orator  further  represents,  that  the  said  C.  D.  has  no  per- 
sonal or  real  estate  liable  to  levy  and  sale,  except  the  premises  afore- 
said, on  which  the  s^aid  sheriff  could  make  a  levy  and  realize  the 
amount  of  the  said  judgment  and  costs;  and  that,  although  the  said 
sheriff  has  frequently  demanded  of  the  said  C.  D.  to  pay  the  amount 
due  upon  the  said  judgment,  or  that  he  turn  out  property  upon  which 
he  could  make  a  levy,  the  said  C.  D.  has  refused  to  pay  the  same,  or 
turn  out  property,  and  fraudulently  insists  that  he  has  neither  money 
nor  property  to  satisfy  the  same. 

9.  Your  orator  further  represents,  that  the  said  judgment  still  re- 
mains in  full  force  and  effect,  not  reversed,  satisfied  or  otherwise  va- 
cated; that  there  is  now  actually  and  equitably  due  your  orator  upon 

the  same  the  sum  of  dollars,  together  with  interest  thereon  from 

the  date  of  the  entry  of  the  said  judgment,  over  and  above  all  claims 
of  the  said  C.  D.  by  way  of  set-off  or  otherwise. 

Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the  prem- 
ises, except  in  a  court  of  equity,  your  orator  prays: 

I.  That  the  said  C.  D.  and  G.  H.,  who  are  made  parties  defendant  to 
this  bill,  may  be  required  upon  their  several  and  respective  corporal 
oaths,  and  according  to  the  best  and  utmost  of  their  several  and  re- 
si)ective  knowledge,  remembrance,  information  and  belief,  to  full,  true, 
direct  and  perfect  answer  make  to  all  and  singular  the  matters  and 
things  hereinbefore  stated  and  charged,  as  fully  and  particularly  as  'J 
the  same  were  here  again  repeated  and  they  severally  thereto  interro- 
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gated,  and  especially  that  they  may  each  set  forth  and  state  the  facts 
and  circumstances  attending  the  said  conveyance,  the  amount  of  money 
actually  paid  thereon  by  the  said  G.  H.  to  the  said  C.  D.,  and  how  and 
in  what  manner  the  payments  were,  or  were  to  be  made,  from  whence 
the  said  G.  H.  derived  the  funds  with  which  to  make  the  said  pur- 
ohase,  and  the  purpose  of  said  conveyance;  and  that  the  defendants 
may  also  severally  answer  make  to  such  of  the  several  interrogatories 
hereinafter  numbered,  as  by  the  note  hereunder  written,  they  are  re- 
spectively required  to  answer,  that  is  to  say: 

a.  Whether,  etc.  (Here  insert  as  many  interrogatories  as  may  br 
deemed   necessary.) 

II.  And  that  upon  the  hearing  thereof,  the  said  conveyance,  includ- 
ing the  deed  thereof,  as  to  the  complainant,  be  set  aside,  vacated  and 
declared  null  and  void. 

III.  That  an  injunction  be  allowed,  restraining  the  said  defendants, 
or  either  of  them,  from  disposing  of,  transferring,  incumbering,  or  in 
any  manner  interfering  with  the  said  property,  or  any  part  thereof; 

IV.  That  a  receiver  be  appointed,  with  the  usual  powers  and  duties 
of  a  receiver; 

V.  That  the  complainant  may  be  authorized  to  proceed  upon  his 
said  writ  of  fieri  facias  issued  as  aforesaid,  or  issue  another  writ  there- 
on, as  it  may  be  deemed  necessary; 

VI.  That  the  sheriff  of  said  county  thereupon  be  directed  to  proceed 
to  levy  upon,  advertise  and  sell  said  premises  for  the  payment  and  sat- 
isfaction of  your  orator's  said  judgment,  interest  and  costs; 

VII.  That  your  orator  may  have  such  other  and  further  relief  in 
the  premises  as  equity  may  require,  and  to  this  honorable  court  shall 
seem  meet. 

May  it  please,  etc.  (Pray  process,  and  for  an  injunction,  and  add 
affidavit  and  note,  as  in  the  last  form  No.  290.) 

A  bill  in  aid  of  an  execution  which  alleges  that  the  con- 
veyance sought  to  be  set  aside  was  made  after  the  debt 
of  the  complainant  was  incurred  but  before  judgment, 
that  the  convejance  was  a  sham,  made  without  considera- 
tioTj,  with  the  intention  of  defrauding  the  coiniilainaJit 
and  other  creditors,  and  that  the  grantee  holds  the  prop- 
erty in  trust  for  the  grantor  in  order  to  prevent  its  sale 
on  execution,  states  a  case  for  equitable  relief."^ 

No.  S92.     Decree  setting  aside  a  fraudulent  conveyance  in  aid  of  an 

exccutioyi. 
(Caption  and  title  as  in  No.  203,  ante,  page  J/SO.) 

1.  This  cause  coming  on  to  be  heard  upon  the  bill  ot  complaint 
herein,  the  answers  of  the  defendants  thereto,  tho  replication  of  the 
complainant  to  such  answers,  and  tlie  report  of  the  master  In  chancery 
to  whom  the  same  was  referred  to  take  proofs  of  the  nmtiers  alleged 

0^  Andrews    v.    Donnerstag,    171    111,  329. 
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in  the  bill,  wliich  'said  report  is  herebj-  appro ved  and  confirmed,  and 
the  court  having  heard  the  arguments  of  the  counsel  of  the  respective 
parties,  and  being  fully  advised  in  the  premises,  doth  order,  adjudge 
and  decree  that  the  deed  of  conveyance,  bearing  date  on,  etc.,  made 
and  executed  by  the  defendant  C.  D.  to  G.  H.,  for  the  premises  de- 
scribed therein,  and  in  the  complainant's  bill,  to  wit:  (Here  describe 
the  premises),  be  and  the  same  is  hereby  set  aside  and  vacated  and 
declared  null  and  void,  and  of  no  effect  whatever,  as  against  the  com- 
plainant. 

2.  And  it  Is  further  ordered,  adjudged  and  decreed,  that  the  com- 
plainant be  authorized  to  proceed  upon  his  writ  of  fieri  facias,  issued 

upon  the  judgment  rendered  in  the  court  of  the  county  of  

aforesaid,  described  in  said  hill  of  complaint,  wherein  he  is  plaintiff, 
and  the  defendant  C.  D.  defendant,  for  — ^ — ■  dollars  and  costs;  or  issue 
another  writ  of  fieri  facias  thereon,  if  It  be  necessary,  and  that  the 
sheriff  of  said  county  thereupon  proceed  to  levy  upon,  advertise  and 
sell  said  real  estate  for  the  payment  and  satisfaction  of  tlie  said  judg- 
ment, interest  and  costs. 

S.  And  it  is  further  ordered,  adjudged  and  decreed,  that  the  de- 
fendant C.  D.  pay  the  costs  of  this  proceeding,  to  be  taxed  by  the  clerk 
of  this  court;  and  if  the  proceeds  of  the  sale  of  the  said  premises  be 
not  sufTuient  to  pay  said  judgment,  interest  and  costs,  and  the  costs 
of  this  suit,  that  the  complainant  have  further  execution  for  the  same 
against  the  defendant  C.  D. 

On  setting  aside  a  voluntary  conveyance,  as  in  fraud  of 
creditors,  the  decree  should  be  an  alternative  one  as  to 
tlie  grantee,  that  if  the  judsTOents  are  not  jiaid  liy  tlie 
time  limited,  the  lands  shall  be  sold,  giving  tlie  grantee  an 
option  to  pay  the  debts.  Tt  should  not  be  a  personal 
decree  against  the  grantee."- 

A  fraudulent  grantee,  who  has  received  property  for 
the  purpose  of  hindering  and  delaying  the  creditors  of 
the  grantor,  is  chargealde  ■with  interest  on  the  value  of 
the  property.^' 

An  appeal  from  a  decree  in  a  proceeding  by  a  judgment 
creditor  to  liave  set  aside  a  conveyance  alleged  to  have 
been  made  by  the  judgment  debtor  for  the  fraudulent  pur- 
pose of  defeating  the  enforcement  of  the  judgment,  lies  to 
the  Appellate  Court,  since  no  freehold  is  involved.®* 


»i  Patterson  y.  ilcKinney.  ^1  in.  111.    3S9;    Hupp  v.   Hupp.   153   IIL 

41.  490;    Adamski   v.    Wieczorek,    181 

0' Walker    v.    Montgomery.    249  lU.  Z61;  Pringle  v.  James.  185  lU. 

111.  378.  274;    Brockway  v.   Eizer,   215   III. 

'*  First  Xat.   Bank  v.   Ve-it.  187  189. 
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Whore  the  interests  of  the  defendants  in  a  creditor's 
1)111  proceeding  are  entirely  separate,  so  that  a  decision 
as  to  one  transaction  has  no  effect  or  bearing  on  another, 
the  decree  may  have  the  effect  of  several  separate  decrees 
and  an  appeal  be  taken  by  one  defendant  without  affect- 
ing the  record  as  to  others.®^ 

85  Walker    v.    Montgomery,    236  111.  244. 
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SECTION  r. 
NATURE  OP,  AND  WHEN  PROPER. 

Tlie  writ  of  ne  exeat  republica  is  a  process  issuine;  out 
of  a  court  of  record  to  restrain  a  person  from  leavinji:  tlie 
State.  It  was  ori,a:inaIh-  applied  only  to  ,2:reat  political 
objects  and  puritoses  of  State,  for  the  benefit  or  safety  of 
the  realm.  In  the  time  of  Richard  II,  a  statute  was 
))assed  prohibiting  all  persons  whatsoever,  excepting 
lords,  great  men,  mercliants  and  soldiers,  from  going 
abroad.'  It  is  remarked  by  Fitzherbert,  that,  by  the  com- 
mon law,  every  man  may  go  out  of  the  realm  at  his 
pleasure,  witliout  the  king's  leave;  yet,  because  every 
man  is  bound  to  defend  the  king  and  his  realm,  therefore 
the  king,  at  his  ]ileasnre,  by  his  writ,  may  command  a 
man  tliat  he  go  not  beyond  the  sea,  or  out  of  the  realm, 
without  license;  and  if  he  do  the  contrary  he  shall  be 
punislied  for  disobeying  the  king's  command. - 

When  granted. — In  the  United  States  it  is  only  applied 
to  civil  jiurposes,  in  aid  of  the  administration  of  justice. 
It  is  resorted  to  for  the  purpose  of  obtaining  equitable 
bail;'  and  its  object  and  design  is  to  hold  a  party  amen- 

iFleta,  3S3;   Beames  Ne  Exeat.  2  Co.  Inst.  .54;   3  Co.  Inst.  Ch.  84, 

6    Anon..    1    Atk.    521;    Flack    v.  p.  178,  179;   Ex  parte  Brunker,  3 

Holm.   1   .Tark.   &  Walk.    405,   413,  P.  Wms.  312. 
414.  ■■'  Mitchell  V.  Bvrch,  2  Paige  Ch. 

2  Fltzherbert's  Xatura  Brevlum,  606:  Oresham  v.  Peterson,  25  Ark. 

So;    2   Story's   Eq.   .Turis.,   S   1466;  377. 
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able  to  jiistico,  and  to  render  him  personally  responsible 
for  the  performance  of  the  orders  and  decrees  of  the 
court  by  preventing  him  from  withdra^ving  himself  from 
its  jurisdiction.* 

In  some  of  the  States  it  is  granted  only  in  cases  of 
eqmtal)Ie  debts  and  claims;^  and  refused  where  tlie  debt 
is  such  tliat  it  is  demandable  in  a  suit  at  law.® 

The  statute. — The  statute  of  Illinois  entitled  A^e  Exeat, 
however,  provides: 

"That  writs  of  ne  exeat  repuhlica  may  hereafter  be  granted,  as 
well  in  cases  where  the  debt  or  demand  is  not  actually  due,  but  exists 
fairly  and  bona  fide  in  expectancy  at  the  time  of  making  application, 
as  in  cases  where  the  demand  is  due;  and  it  shall  not  be  necessary 
to  authorize  the  granting  of  such  writ  of  ne  exeat,  that  the  applicant 
should  show  that  his  debt  or  demand  is  purely  of  an  equitable  char- 
acter, and  only  cognizable  before  a  court  of  equity."  ' 

Section  2  provides  that: 

"In  cases  of  joint,  or  joint  and  several  obligors  and  debtors,  if  one 
or  more  of  thetn  be  about  to  remove  without  the  jurisdictional  limits 
of  the  State,  taking  their  property  with  them,  leaving  one  or  more 
co-obligors  or  co-debtors  bound  with  them  for  the  payment  of  any  sum 
of  money,  or  for  the  delivery  of  any  article  of  property,  or  for  the 
conveyance  of  land  at  a  certain  time,  which  time  shall  not  have  ar- 
rived at  the  time  of  sucli  intended  removal,  such  co-obligor  or  co- 
debtor  who  remains,  shall  be  entitled,  upon  application,  to  a  writ  of 
ne  exeat,  to  compel  the  co-obligor  or  co-debtor  who  is  about  to  remove, 
to  secure  the  payment  of  his  part  of  the  sum  to  be  paid,  or  of  the 
delivery  of  the  property,  or  to  convey,  or  to  join  in  the  conveyance 
of  the  land.  Also,  in  cases  of  security,  the  writ  of  ne  exeat  may  issue, 
on  application  of  a  security  against  the  principal  or  co-security,  when 
the  obligation  or  debt  shall  not  be  yet  due,  and  the  principal  or  co- 
security  is  about  removing  out  of  the  State."  s 

Inde))cndent  of  tlio  statute,  courts  of  chancery  may 
award  the  writ  of  ne  e.reat  upon  all  e(iuitable  demands. 

*  Oleason    v.    T/ishy.    1    Clarke,  Johns.   Ch.    1 ;    Hunter  v.   7^'elson, 

551;   Coicdin  v.  Vram,  3  Edw.  Ch.  .5   Ulackf.  263;   Dean  v.  Swith,  23 

231;   Seymour  v.  Hazard,  1  .Johns.  Wis.  483. 

Ch.    1 ;    Johnson    v.    Clendenin,    5  "  Nixon  v.  Richardson,  4  Desaus. 

Gill  &  .T.  463;   Hunter  v.  Nelson,  lOS;   Broicn  v.  Haff,  5  Paige  Ch. 

h  Blackf.  263;   Oresham  v.  Peter-  235;  see  Fisher  v.  Stone,  3  Scam. 

son,   25  Ark.   777;    see   Samuel  v.  68. 

Wiley,  50  N.  H.  353;  Enos  v.  Hun-  :  Rev.  Stat.   (1913)   1669;   4  J.  & 

<«••-.  4  Glim.  211.  A.  4355. 

•1  Palmer  v.   Van  Daren,  2  Edw.  »  Tbid. 
Ch.    425;     fieymovr    v.    Hazard,    4 
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It  is  an  efficient  remedial  process  in  case  of  a  bill  for 
an  account  or  for  alimony." 

The  12th  section  of  Article  II  of  the  Constitution  pro- 
\  ielos  that 

"No  person  shall  be  imprisoned  for  debt  unless  upon  refusal  to  de- 
liver up  his  estate  for  the  benefit  of  his  creditors,  in  such  manner  as 
shall  be  prescribed  by  law,  or  in  cases  where  there  is  strong  presump- 
tion of  fraud."  i" 

This  provision  of  our  constitution  has  abolished  such 
imprisonment  as  practiced  under  the  common  law,  and 
where  a  debt  is  tlie  basis  of  the  action,  in  order  to  justify 
imprisonment,  the  foundation  must  be  laid  in  the  fact  of  a 
refusal  to  deliver  up  property  for  the  benefit  of  creditors, 
or  fraud  in  contracting  or  evading  payment  of  the  debt. 
And  in  proceedings  for  ne  exeat,  the  bill  must  show,  by 
facts  stated  and  circumstances  detailed,  that  the  debtor 
has  been  guilty  of  fraud  or  that  there  is  a  stiong  pre- 
sumption of  fraud." 

A  writ  of  ne  exeat  will  not  be  granted  where  it  appears 
from  the  bill  or  petition  that  a  complete  remedy  may  be 
had  at  law  ■,'^^  and  where  it  is  based  on  the  ground  that  the 
defendant  had  sold  all  his  propei'ty,  and  was  about  to  de- 
part the  State,  it  must  show  that  the  property  alleged 
to  have  been  sold  was  not  exempt  from  execution,  or  it 
will  not  be  effective. ^^ 

SECTION  II. 

BILL   FOK. 

No.  2.93.     Bill  lor  ne  exeat  republlca. 

To  the  Honorable  Judges  of  the  -— — ■  court  of  the  county  of  ,  in 

the  State  of  , 

In  Chancery  sitting: 
1.     Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court 

*  Denton    v.    Denton.    1    Johns.  347;   Parker  v.  Follensbee,  45  111. 

Ch.  441;   Dean  v.  Srnith.   23  Wis.  473;    West    v.    Walker,    6    Blackf. 

483;    Hammond    v.    Hammond,    1  420;    Bassett    v.    Bratton,    86    lU. 

Clark,  551;   Prather  v.  Prather,  4  152. 

Desans.  33.  12  Victor  Scale  Co.  v.   Shurtliff, 

inRev.  Stat.    (1913)   15;    1  J.  &  81   111.  313. 

A.  An.  Stat.  142.  i^  Jones    v.    Kennicott,    83    111. 

"l/alcoiwi  V.  Andrews,  63  111.  484;  Fisher  v.  Stone,  3  Scam.  68. 
inO;   see  Ex   parte   Smith,   16   111. 
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that  on,  etc.,  one  C.  D.,  being  indebted  to  your  orator  in  about  the 
sum  of  — —  dollars,  your  orator  instituted  a  suit  against  him  before 
L.  M.,  Esq.,  a  justice  of  the  peace  in  and  for  said  county,  and  on,  etc., 
recovered   a  judgment  before  said  justice  against  the  said  C.  D.,  for 

the  sum  of dollars,  and  costs  of  suit;  that  on,  etc.,  the  said  C.  D. 

appealed  from  such  judgment  rendered  by  the  said  L.  M.,  as  justice 
of  the  peace  as  aforesaid,  to  the  Circuit  Court  of  said  county,  and  exe- 
cuted an  appeal  bond   to   your  orator,   conditioned    according  to  law, 

bearing  date  on,  etc.,  in  the  penal  sum  of dollars,  with  one  E.  F., 

as  security,  which  bond  was  duly  approved  by  said  justice;  as  will 
more  fully  appear  by  said  appeal  bond  now  on  file  in  the  office  of  the 
clerk  of  the  Circuit  Court  of  said  county,  reference  thereto  being  had; 
a  copy  of  which  is  hereto  attached,  marked  "E.\hibit  A,"  and  made  a 
part  of  this  bill. 

2.  And  your  orator  further  represents  unto  the  court,  that  subse- 
quently to  the  taking  of  such  appeal,  viz.,  on  or  about  the day  of, 

etc.,  the  said  E.  F.  became  insolvent  and  left  the  State. 

3.  And  your  orator  further  shows,  that  the  said  C.  D.  has  lately 
threatened  and  given  out  that  he  will  speedily  leave  this  State,  and  go 

to  the   State   of  .     Your   orator   therefore   charges   that   the   said 

C.  D.  is  about  to  remove  from  this  State,  taking  his  property  with 
him;  and  that  your  orator  will  be  left  without  any  security  whatever 
for  the  amount  of  his  said  judgment. 

4.  Your  orator  further  represents  unto  the  court,  that  the  said  appeal 
is  still  pending  and  undetermined  in  said  Circuit  Court;  that  the  said 
sum  of  dollars  is  justly  due  your  orator;  that  your  orator  be- 
lieves, and  so  states  the  facts  to  be,  that  the  said  C.  D.  took  said 
appeal  for  mere  delay. 

5.  Forasmuch,  therefore,  ns  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  your  orator  prays  that  the  said 
C.  D.,  who  is  made  party  defendant  to  this  bill,  may  be  required  to 
make  full  and  perfect  answer  to  the  same,  hut  not  under  oath,  the 
answer  under  oath  being  hereby  waived;  and  that  the  defendant  may 
be  stayed  by  the  people's  writ  of  ne  exeat  repuhlica  from  departing 
out  of  the  jurisdiction  of  this  court;  and  that  your  orator  may  have 
such  other  and  further  relief  in  the  premises  as  equity  may  require 
and  to  the  court  shall  seem  meet. 

6.  May  it  please  the  court  to  grant  unto  your  orator  the  people's  writ 
of  ne  exeat  repuhlica.  staying  the  said  C.  D.  from  departing  into 
parts  beyond  this  State,  and  out  of  the  jurisdiction  of  this  court,  with- 
out leave  first  had,  in  imrsuance  of  the  statute  in  such  case  made  and 
provided. 

A.  B. 

,  Sol.  for  Complainant. 

(Add  affldavit  as  follotos:) 

No.  ZO-'i.    Affidavit   tn  a  hi!I   tor  ne  exeat. 

ST4.TE   OF   "1 

County  of f 

A.  B.,  of,  etc.,  on  oath  states  that  he  is  the  complain.int-  in  the  above 
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bill,  subscribed  by  him;  that  he  has  Iieanl  the  same  read,  and  knows 
the  contents  thereof;  that  the  allegations  therein  contained  are  true  in 
substance  and  in  fact.  A.  B. 

Subscribed  and  sworn  to,  etc. 

SECTION  III. 
HOW  OBTAINED,  ETC. 

By  whom  granted. — The  statute  further  provides  that 
(Sec.  3.) 

"The  superior  court  of  Cook  county,  and  the  circuit  courts  in  term 
time,  and  any  judge  thereof  in  vacation,  shall  have  power  to  grant 
writs  of  ne  exeat. 

(Sec.  4.) 

"When  no  judge  authorized  to  issue  writs  of  ne  exeat  is  present  in 
the  county,  or  being  present,  is  unable  or  incapacitated  to  act,  a  master 
In  chancery  in  such  county  may  order  the  issuing  of  such  writs."  ■•' 

Bill  or  petition  for — Bonds  to  be  given,  etc. — The  stat- 
ute furtlicr  provides  that  (Sec.  5.) 

"No  writ  of  nc  exeat  shall  be  granted  but  upon  bill  or  petition  filed, 
and  affidavit  to  the  truth  of  the  allegations  therein  contained.  Upon 
the  granting  of  any  such  writ,  the  court,  judge  or  master  shall  indorse, 
or  cause  to  be  indorsed,  upon  the  bill  or  petition,  in  what  penalty 
bond  and  security  shall  be  required  of  the  defendant.  Said  court, 
judge  or  master  shall  also  take,  or  cause  to  be  taken  of  the  com- 
plainant, before  the  writ  shall  issue,  bond  with  good  and  sufficient 
surety,  in  such  sum  as  the  court,  judge  or  master  shall  deem  proper, 
conditioned  that  the  said  complainant  will  prosecute  his  bill  or  peti- 
tion with  effect,  and  that  he  will  reimburse  to  the  defendant  such  dam- 
ages and  costs  as  he  shall  wrongfully  sustain  by  occasion  of  the  said 
writ  If  any  defendant  to  such  writ  of  ne  exeat  shall  think  himself 
aggrieved,  he  may  bring  suit  on  such  bond;  and  if,  on  trial,  it  shall 
appear  that  such  writ  of  ne  exeat  was  prayed  for  without  a  just  cause, 
the  person  injured  shall  recover  damages,  to  be  assessed  as  in  other 
cases  on  penal  bonds."  is 

Xo  writ  oi  tie  exeat  will  be  granted  but  upon  bill  or 
petition  filed,  and  affidavit  of  the  truth  of  the  allegations 
therein  contained.'"  The  affidavit  must  be  positive;^''  in- 
formation and  belief  will  not  be  sufficient. ^^ 

i«Rev.   Stat.    (1913)   1669;   J.  &  ^t  Thome    v.    Halsey,    7    Johns. 

A.    An.     Stat.     4356;     Bassett    v.  Ch.    189;    Gilbert    v.    Colt,    Hopk. 

Bratton.  86  111.  152.  Ch.  496. 

1-  Ibid.  18  Cow-din  v.   Cram,  3  Edw.  Ch. 

ic  Mattocks  V.  Tremain,  3  Johns.  231. 
Ch.  78. 
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Mere  apprehensions  of  the  complaiut  will  not  authorize 
the  issuing  of  the  writ.^* 

Order  directing  clerk  to  issue  writ,  etc.— The  statute 
further  provides  that  (See.  6.) 

"When  a  writ  of  ne  exeat  is  granted  by  a  judge  or  master  in  vaca- 
tion, he  shall  direct  the  clerk  of  the  court  to  which  the  writ  is  to  be 
returnable  to  issue  the  same. 

(Sec.  7.) 

"All  writs  of  ne  exeat  shall  be  returnable  into  the  court  out  of 
which  they  Issue."  20 

No.  295.  Order  of  judge  granting  a  writ  of  ne  exeat. 
Let  a  writ  of  ne  exeat  issue  as  prayed  for  in  the  within  bill,  return- 
able to  the  next  term  of  the  court,  upon  the  complainant  filing  a  bond 
in  the  sum  of  dollars  with  E.  F.  as  security,  conditioned  accord- 
ing to  law.  The  clerk  will  indorse  on  said  writ  that  the  defendant 
be  required  to  give  bond  with  security,  in  the  penal  sum  of  dol- 
lars. 

No.  298.  Order  of  master  in  clianccry  granting  a  ne  exeat  in  the  ab- 
sence of  the  jiid-ge. 
It  appearing  to  the  undersigned  that  the  honorable  J.  K.,  judge  of 
the  circuit  court,  presiding  in  said  county,  Is  absent  from  the  county, 
it  is  ordered  that  the  clerk  of  said  court  issue  a  writ  of  ne  exeat,  as 
prayed  for  in  the  within  bill,  returnable  to  the  next  term  of  said  court, 

upon  the  complainant  filing  bond  in  the  sum  of  dollars,  with  E. 

P.,  as  security,  conditioned  according  to  law.  The  clerk  will  indorse  on 
said  writ  that  the  defendant  be  required  to  give  bond,  with  security, 
in  the  sum  of dollars. 


SECTION  IV. 
PROCEEDINGS  UPON. 

The  writ — Defendant's  bond,  etc. — The  statute  directs 
tliat  (Sec.  8.) 

"The  writ  of  ne  exeat  shall  contain  a  summons  for  the  defendant  to 
appear  in  the  proper  court,  and  answer  the  petition  or  bill,  and  upon 
the  writ  being  served  upon  the  said  dofondant.  he  shall  give  bond,  with 
surety,  in  the  sum  indorsed  on  such  writ,  conditioned  that  he  will  not 
depart  the  State  without  leave  of  the  said  court,  and  that  he  will 
render  himself  in  execution  to  answer  any  judgment  or  decree  which 
the  said  court  may  render  against  him;  and  in  default  of  giving  such 
security,  he  may  be  committed  to  jail,  as  In  other  cases,  for  the  want 

v>  Woodward     v.     Schatzell,     3  20  Rev.   Stat.    (1913)    1670;    4  J. 

Jolins.  Ch.  412.  &  A.  An.  Stat  4367. 
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of  bail.  No  temporary  departure  from  the  State  shall  be  considered 
as  a  breach  of  the  condition  of  the  said  bond,  if  he  shall  return  before 
personal  appearanci^  shall  be  necessary  to  answer  or  perform  any 
judgment,  order  or  decree  of  said  court." 

Surety  may  surrender  principal. — The  statute  pro- 
vides that  (Sec.  9.) 

"The  surety  in  any  bond  for  the  defendant,  as  aforesaid,  may,  at 
any  time  before  the  said  bond  shall  be  forfeited,  surrender  the  said 
defendant,  in  exoneration  of  himself,  in  the  same  manner  that  bail 
may  surrender  their  principal,  and  obtain  the  same  discharge."  => 

Proceedings  in  court. — The  statute  further  provides 
ll.at  (Sec.  10.) 

"On  the  return  of  the  writ  of  ne  exeat,  if  the  same  shall  have  been 
duly  served,  the  court  shall  proceed  therein  as  in  other  cases  in  chan- 
cery. If  the  time  of  performance  of  the  duty  or  obligation  of  the 
defendant  has  expired;  if  not,  then  the  proceedings  shall  be  stayed 
until   it   has  expired." 

Quashing  writ,  etc. — Tt  is  provided  bv  tlio  statute  that 
I  Sec.  11.) 

"Nothing  contained  in  the  preceding  section  shall  prevent  the  court 
from  proceeding  at  any  time  to  determine  whether  the  writ  ought 
not  to  be  quashed  or  set  aside."  -- 

"Rev.   Stat.    (1913)    1670;    4  J.  22 /Bid. 

&  A.  An.  Stat.  4357. 


CHAPTER  XLV. 

SUBROGATION. 

Nature  of. — Subrogation  is  the  substitution  of  one  cred- 
itor to  the  rights  and  securities  of  another,  and  gives  to 
the  substitute  all  the  rights  of  the  party  for  whom  he  is 
substituted.  It  is  treated  as  the  creature  of  equity,  and 
is  so  administered  as  to  secure  real  and  essential  justice 
without  regard  to  form;  and  is  independent  of  any  con- 
tract relations  between  the  parties  to  be  atfected  by  it; 
and  is  broad  enough  to  include  every  instance  in  which 
one  party  pays  a  debt  for  which  another  is  primarily 
answerable,  and  which  in  equity  and  in  good  conscience 
should  have  been  discharged  bj^  the  latter. 

In  what  cases  it  applies. — The  doctrine  of  subrogation 
is  confined  to  the  relation  of  principal  and  surety,  and 
.guarantors;  to  cases  where  a  person,  to  protect  his  own 
junior  lien,  is  compelled  to  remove  one  which  is  superior; 
and  to  cases  of  insurers  paying  losses.  In  the  first  class 
of  these  cases,  the  doctrine  is  applied  to  prevent  a  mul- 
tiplicity of  suits.  And  in  the  second  class  of  cases  the 
person  discharging  the  superior  lien  is  treated  as  its 
purchaser  or  assignee,  unless  the  facts  show  it  was  in- 
tended as  an  absolute  payment.  In  case  of  insurers,  the 
law  proceeds  to  subrogate  the  insurer  who  has  paid  the 
loss,  upon  the  ground  that  where  he  has  done  so,  he  is 
entitled  to  the  thing  insured,  as  being  abandoned  by  the 
assured,  including  every  means  or  remedy  for  its  re- 
covery, or  for  recovering  compensation  for  its  loss  h\ 
those  who  held  \ho  insurance,  wliose  rights  pass  to  and 
vest  in  the  insurei-,  hy  implication  of  hiw,  even  where  no 
act  is  done  to  transfer  the  right.' 

1  Bishop    V.     O'Conner.     G9  111.  111.   2SS;    Borders   v.   Hodges,    154 

431;    Beaver    v.    Blanker,    94  111.  111.    498;    Bank   v.    Bierstadt,    168 

175;    Hbert    v.    Oerding,    116  111.  111.  (US;    Fuller  v.   Davis,   1S4    111. 

216;    Lagger   v.   Loan   Ass'n,  146  50."). 
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^\'liih'  tlicso  .nciu'i'iil  lu'iuis  iiK'huU:  the  doctrine  aud 
principles  of  snbrofication,  that  doctrine  has  been  steadily 
expnndinif  and  j^rowing  in  importance  and  extent  in  its 
application  to  various  subjects  and  classes  of  persons. 
This  equitable  principle  is  enforced  solely  for  the  aceom- 
plishinent  of  substantial  justice,  where  one  lias  an  equity 
to  invoke  whicli  can  not  injure  an  imiocent  person.  The 
right  of  subi-ogation  which  springs  from  the  juere  fact 
of  the  payment  of  a  debt,  and  which  is  included  in  the 
heads  tirst  above  stated,  is  what  is  termed  legal  subroga- 
tion, and  exists  only  where  included  within  those  classes. 
But  in  addition  to  this  principle  of  legal  subrogation 
there  exists  another  principal  which  is  termed  conven- 
tional subrogation,  which  results  from  an  equitable 
right  springing  from  an  express  agreement  with  the  debt- 
or, by  wiiicli  one  advances  money  to  pay  a  claim  for  the 
security  of  which  there  exists  a  lien,  by  which  agreement 
he  is  to  have  an  equal  lien  to  that  itaid  off,  whereupon 
he  is  entitled  to  the  benefit  of  the  security  which  he  has 
satisticnl  with  the  expectation  of  having  an  equal  lien.- 

The  doctrine  has  no  application  where  there  is  no  re- 
lation of  principal  and  suretj',  guarantors,  or  other  re- 
lation wliich  would  entitle  one  party  to  succeed  to  the 
rights  of  another.^ 

The  right  of  subrogation  arises  by  operation  of  law 
and  not  by  contract,''  but  it  may,  like  other  rights  legal  or 
equitable,  be  qualified  or  extinguished  by  contract.^ 

Tt  is  a  doctrine  of  equity  and  has  no  application  to  an 
action  at  law,""'  and  it  will  not  be  enforced  at  the  expense 

?  Banfc  V.  Biersiodt,  168  111.  618;  App.    503;    Parks  v.   Cadwallader, 

Coe  V.  Ry.  Co..  31  X.  J.  Eq.  105;  53  111.  App.  236;  Locke  v.  Duncan, 

TradPsmrn's   Ass'n   v.    Thompson,  53  111.  App.  373;  Makeel  v.  Hotch- 

32  N.  J.  Eq.  133;   Tyrrell  v.  Ward,  kiss,  190  111.  311. 

102    111.    29;     Kelly    v.    Kelly,    54  ^Hughes  v.  Hartford  I.  Co.,  17 

Mich.  47;   Bush  v.  Wadsworth.  60  111.  App.  518. 

-Mich.  255;  Locft  V.  f7eTOini7,  15  111.  «  Meyer    v.    Mintonye,    106    111. 

App.   503;    Sanford  v.   McLean,   3  414. 

Paige.  122;   Brice's  Appeal,  95  Pa.  t  Simpson    v.    McPhail.    17    111. 

St.  145.  App.   499;    Schmitt  v.   Heneherry. 

^Fuller  V.  Davis.  1S4   III.  505.  48  111.  App.  322;   Junker  v.  Rush. 

*  Hays    V.    Ward.    4    .Tohns.    Ch.  136    III.    179;    Bank   v.   Potius.    10 

123;    Hughes   v.   Ins.    Co..    17    111.  Watts.  148;  Rittenhouse  v.  Lever- 

App.  518;  Loeh  v.  Fleming,  15  111.  ing,  6  W.  &  S.  190. 
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of  a  logal  right,''  Bor  when  it  would  be  inequitable  to 
do  so,  or  ■where  it  would  work  injustice  to  others  having 
equal  equities.® 

Suretyship  or  guaranty. — A  surety,  or  one  standing  in 
that  situation,  who  is  compelled  to  pay  the  debt  of  the 
principal,  will,  in  equity,  be  entitled  to  be  subrogated  to 
all  the  rights  and  equities  of  the  creditor  as  to  any  fund, 
security,  lien  or  equity  which  the  creditor  may  have 
against  any  other  person  or  pro])erty  on  account  of  the 
debt.  The  equities  of  th«  sui'ety  extend  to  all  the  rights 
of  the  creditor  respecting  the  debt  which  the  surety  pays.® 
And  the  right  of  a  surety  to  be  subrogated  to  the  rights 
of  the  creditor  is  by  no  means  a  new  doctrine.  It  has 
been  often  held  that  it  is  the  right  of  the  surety  when  he 
pays  the  debt  of  his  principal,  to  be  subrogated  to  what- 
ever security  the  creditor  had.^"  But  usually  a  surety 
is  bound  with  his  principal  by  the  same  instrument,  exe- 
cuted at  the  same  time,  and  upon  the  same  considera- 
tion." If  the  obligation  of  the  surety  is  not  coeval  with 
the  original  debt  or  the  execution  of  the  security  there- 
for, and  he  pays  such  debt,  he  will  not,  as  against  inter- 
vening liens  acquired  after  contracting  the  original  debt, 
and  before  the  pajTnent  by  the  surety,  be  entitled  to  the 
benefit  of  the  lien  of  such  security.^" 

To  give  the  creditor  the  right  to  bo  substituted  in  the 

eMakeel   v.    Hotchkiss,   190    111.  v.   Craicford.   94    111.    165;    Rice  v. 

311.  mce,  108  111.  199;   City  of  Keokuk 

'I  Eddy  V.   Trevor,  6  Paige,  521;  v.    Love,    31    Iowa,    119;    Wise   v. 

Lochenmeyer  v.   Fogarty,   112   111.  Shepherd,    13    111.    41;    Billings   v. 

572;    Powell  v.   Allen,    11    Bradw.  Sprague,  49  111.  509;  Hough  v.  Ins. 

129;  Campbell  v.  Good  all,  8  Bradw.  Co.,  57  111.  318;   Fogarty  v.  Ream, 

266;  Parks  v.  Cadwallader,  53  111.  100  111.  366;  Darst  v.  Bates,  95  111. 

App.  236;  Doolcy  v.  Lackey,  55  111.  493;    Dnnphy   v.    Gorman,    29    111. 

App.    30;    Telford   v.   Oarrels,    132  App.  132;  Junker  v.  Rush,  136  111. 

111.  550;   Robinson  v.  Roos,  138  III.  179;    Hawkins   v.   Harding,   37   111. 

550.  A|)p.    564. 

i»  1  Leading  Cases  in  Equity.  144;  n  Brandt     on     Suretyship     and 

1    Story's    Eq.    Jur.,    sections   337,  Guaranty,  Sees.  1,  268;   Patterson 

499,    502;    Brandt    on    Suretyship  v.  Pope,  5  Dana  (Ky.),  241;  Bank 

and   Guaranty,   sections   260,   275;  v.  Shirley,  12  Bush.  304. 
Eddy  V.  Trevor,  6  Paige,  521;  City         12  Powell    v.    Allen,    11    Bradw. 

V.   Love,   31    Iowa,   119;    Hayes   v.  129;    Brandt    on    Suretyship,    etc., 

Ward,  4  Johns.  Ch.  123;  Richeson  section  362. 
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place  of  the  surety  (if  liis  dobtov,  tlie  relation  of  debtor 
and  creditor  must  exist  between  the  creditor  and  tb(> 
surety.  The  claim  on  the  surety  must  be  valid,  binding 
and  capable  of  being  enforced  immediately  against  him. 
If  the  relation  of  creditor  and  del)tor  has  never  existed 
lietweeu  them,  or  luiving  existed  has  been  terminateti 
by  release  or  payment  or  in  any  other  mode,  there  can 
be  no  substitution.  "When  the  surety  is  liable  for  the 
immediate  payment  of  the  debt,  he  may  pay  it,  and  re- 
sort to  the  fund  he  holds,  as  an  indemnity,  to  reimburse 
the  money  he  has  legally  \)i\id  for  his  principal.  He  is 
not  required  to  wait  until  the  money  is  collected  by  an 
action,  nor  will  chancery  even  require  it  to  be  paid,  if  tb(> 
creditor  apjilios  to  be  substituted  to  the  surety's  right 
to  resort  to  the  fund  pledged  for  his  indemnity,  but  will 
require  the  fund  to  be  appropriated  directly  to  the  pay- 
ment of  the  debt.  But  unless  the  surety  has  the  immedi- 
ate right  to  {)ay  the  debt  and  resort  to  the  indemnity, 
he  has  no  right  to  which  the  ci-editor  can  be  subrogated.^-' 

^^^lere  a  mortgage  is  given  by  a  debtor  to  his  surety 
for  the  better  security  of  his  debt,  or  to  provide  the 
.surety  with  means  to  pay  it  in  case  of  the  debtor's  de- 
fault, then,  although  the  purpose  is  to  indemnify  the 
surety,  a  trust  also  attaches  to  the  mortgage  for  the 
beneiit  of  the  creditor,  which  courts  will  enforce.^* 

It  is  well  settled  that  a  surety  can  not  be  subrogated 
to  the  rights  of  his  principal,  unless  he  has  paid  the 
entire  debt.^^ 

A  surety  does  not,  by  payment,  become  ipso  facto  sub- 
rogated to  the  rights  of  the  creditor,  but  only  acquires 
a  right  to  such  subrogation;  and  before  a  substitution 
or  equitable  assignment  can  actually  take  place,  he  must 
actively  assert  his  equitable  right  thereto.^'' 

As  between  the  principal  and  surety,  subrogation  takes 


i3  Constant   v.   Matteson,   22    111.  Suretyship,   §   266;    Loeb  v.  Flem- 

546.  Ing,  15   111.  App.   503. 

itChamhers  v.  Preiiitt.  172   111.  ^o Junker  v.  Rush,  136  111.  1711; 

615.  liittenhouse  v.  Levering,  6  W.  &  S. 

"1  Lead.   Cases  Eq.   152;    Shel-  190;    Bank    v.    Potius,    10    Watts, 

don   on   Sub.,    §    127;    Brandt   on  148. 
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place  when  the  surety  pays  the  debt,  and  this  rule  is 
necessary  to  avoid  a  ninlti])licity  of  suits. ^" 

Where  the  sureties  of  a  coimty  collector  are  com- 
pelled to  pay  money  to  the  State  or  county  for  the  de- 
fault of  the  collector  after  he  has  transferred  his  real 
estate  after  the  statutory  lien  has  attached  thereto,  they 
will,  ill  equity,  be  entitled  to  be  subrogated  to  the  lien 
in  favor  of  the  State  and  may  enforce  the  same  against 
the  grantee  of  the  collector  by  a  bill  in  chancery  to  reim- 
burse themselves  for  the  amoimt  paid  by  them.^* 

Who  may  be  subrogated — Generally. — Where  the  owner 
of  premises  mortgages  the  same  and  afterward  sells  to 
a  person  who  assumes  the  payment  of  the  mortgage  in- 
debtedness, if  the  vendor  is  compelled  to  pay  the  debt, 
he  being  in  law  a  surety,  lias  a  right  to  be  subrogated  to 
the  mortgage  and  to  foreclose  it  for  his  own  benefit.^' 

A  person  occupying  the  position  of  a  junior  mortgagee, 
or  his  assignee,  may  discharge  an  incumbrance  which  is 
a  prior  lien,  and  thereby  be  subrogated  to  any  and  all 
securities  held  by  or  for  the  benefit  of  the  holder  of  a 
jirior  lien.-"  But  tlie  party  redeeming  must  pay  the  en- 
tire amount  of  the  incumbrance  which  is  senior  to  his 
own  estate.-^ 

An  execution  creditor,  on  the  payment  of  a  chattel  mort- 
gage, subject  to  which  his  lev\'  is  made,  may  be  subro- 
gated to  the  rights  of  the  mortgagee,  and  demand  an  as- 
signment of  the  mortgage.^^ 

17  Bis/iop  V.  0"(7ojwor,  G9  111.  431;  20  jjarst    v.    Bates,    95    111.    493; 

Conia-ll  V.   McCoiran.  SI    111.  285;  Land    Co.    v.    Peck,    112    111.    408; 

Jagues  \-.  Fackney.  Mill.  87;  Floyd  Bressler   v.    Martin,   ISS    111.    278; 

V.   Goodman.   8   Ycrg.    484;    Herok  Ebert    v.    Grrding,    116    111.    216; 

v.   KimhaU,   2   Blat-kt.    309;    Bum-  Magill  w  Bank.  126  111.  lU;  Stigcr 

phy  V.  Gorman.  29  111.  App.  132.  v.  Bent,  111  III.  328;  Smith  v.  Dins- 

i»  Richeson  v.   Crawford,  94   111.  moor,  119   111.  C56;   McCormick  v. 

165;    Hunter   v.    United   States,   5  Bauer,     122     111.     573;     Hazle    v. 

Peters,    173;     II.    8.    v.    Hunter,    5  Bondy,    173    111.    302;    Kinnah    v. 

Wash.  C.  C.  R.  446;  Hook  v.  Rich-  Kinnah.  184  111.  284. 

eson,   115   111.   431;    S.   C,   106   III.  21  Loe&  v.  Fleming,  15  III.  App. 

392;  Crawford  v.  Rirheson.  101  111.  503;  and  cases  there  cited. 

351.  "-Linking  v.   Wesson,   25   Mich. 

i«  Kinney   v.    lV<;/.v,    .51)    111.   App.  443. 
271. 
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A  niortf?aj»oe,  pun-liasiii.;;-  morts'agod  premises  on  a 
rorci'lo.siire  at  law,  subject  to  a  note  not  then  dne,  takes 
the  premises  charged  with  such  unmatured  debt;  it  being 
conclusively  presumed  that  the  land  sold  for  that  much 
less  than  it  wouki  otherwise  have  brought.  In  such  a 
case  the  mortgagee  can  not  collect  tlie  note  of  the  mort- 
gagor by  a  suit  at  law,  and  if  allowed  to  do  so  the  mort- 
gagor would  be  entitled  to  be  subrogated  to  the  rights  of 
the  mortgagee  under  his  mortgage,  in  order  to  subject 
the  land  to  the  payment  of  such  note."^ 

A  mortgagee,  on  foreclosure  in  equity,  may  have  the 
i)enetit  in  that  suit  of  the  obligation  of  a  grantee  of  the 
mortgagor,  who  has  assumed  and  covenanted  in  his  deed 
to  i)ay  the  mortgage  debt  as  a  part  of  the  ])urchase  price 
of  the  mortgaged  jiremises.-* 

When  one  of  two  partners  pays  a  mortgage  on  the  part- 
nership property,  which  it  was  the  duty  of  his  copartner 
to  discharge,  on  condition  that  it  shall  stand  as  security 
for  such  payment,  an  equity  arises  in  his  favor  entitling 
him  to  indemnity  through  the  mortgage  by  subrogation.-^ 

AVhere  a  widow,  after  the  death  of  her  husband,  pays 
otf  a  debt  secured  by  a  deed  of  trust  given  by  the  hus- 
band, and  takes  a  release  of  the  trust  deed,  the  deed  being 
a  valid  lien,  and  thereby  preserves  the  property,  she 
will  have  the  right  to  foreclose  the  same  for  her  own 
benefit.-^ 

Where  a  creditor  of  a  mortgagor  of  chattels  is  com- 
pelled, by  an  order  of  court  in  which  he  has  filed  a  bill, 
to  bring  into  the  court  the  amount  secured  by  the  mort- 
gage, and  the  mortgagee,  by  leave  of  court,  withdraws 
the  same,  even  though  such  order  was  erroneously  made, 
the  creditor  will  be  entitled,  in  equity,  to  be  subrogated 
to  the  rights  of  the  mortgagee  under  the  mortgage.^' 

Whore  a  mortgage  is  foreclosed  for  an  installment  only, 

=3  sAermer  v.   Merrill.   3.'5  Mioli  266;    Booth  v.   7ns.    Co..   43   Mich. 

284;   Wallwe  v.  McBride.  70  .Mi'-h.  299;   Vnger  v.  Smith,  44  Mich.  24; 

596.  Gage  v.  Jenkinson.  58  Mich.  172. 

'*  Hicks    V.    McGarry.    38  Mich.  -^  Laylin   v.   Knox,   41    Mich.    40. 

668;  Taylor  V.  Whitmore.  Z't  yiich.  ^o  stinson    v.    Anderson,    96    III. 

99;  Manuaring  v.  Powell.  40  Mich.  373. 

374;    Winnns   v.   Wilkie,   41  Mich.  2t  MagiU  v.  Bank,  126  III.  244. 
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it  remains  in  force  as  to  notes  secured  by  subsequent  in- 
stallments ;  and  indorsers  of  such  notes  may  look  to  the 
security  for  indemnity,  if  called  on  to  pay  them.  If  the 
mortgagee  bids  in  the  premises  on  foreclosure  sale  for 
an  installment  due,  and  afterward  gives  a  wai-ranty  deed 
for  the  laud,  the  warranty  deed  discharges  the  mortgage, 
and  releases  the  indorsei's  of  such  notes  as  may  be  se- 
cured by  subsequent  installments  thereof.^* 

The  assignee  of  a  second  mortgage  may  hold  the  as- 
signment as  security  for  the  money  paid  by  him  to  re- 
deem from  the  first  or  prior  mortgage.^* 

One  who  seeks  to  obtain  the  discharge  of  a  mortgage 
lien  or  an  assignment  of  the  mortgage  or  subrogation  to 
the  mortgagee's  rights,  must  tender  not  only  the  amount 
due  on  the  mortgage,  but  the  necessary  expenses  incurred 
in  taking  steps  to  enforce  the  security.^" 

A  party  who  is  compelled  to  pay  a  claim  for  the  heirs 
of  a  deceased  person,  who,  on  repaying  it,  will  be  entitled 
to  indemnity  from  the  estate,  will  be  subrogated  to  the 
latter's  rights,  and  may  file  his  claim  directly  against 
the  estate.^^ 

A  iserson  loaning  money  in  good  faith  to  an  adminis- 
trator for  the  purpose  of  paying  the  debts  of  the  estate, 
and  receiving  as  security  a  mortgage  executed  under 
color  of  authority  from  the  Probate  Court,  but  which  was 
held  invalid,  will  be  subrogated,  to  the  rights  of  the 
holders  of  a  mortgage  on  land  bolonging  to  the  estate 
which  was  paid  from  said  loau.-'- 

Where  a  bill  of  lading  of  goods  was  sent  to  a  bank 
with  a  draft  for  the  amount  due,  payable  on  delivery,  and 
the  vendee  obtained  possession  to  examine  the  jjroperty, 
but  failed  to  pay  the  draft  or  return  the  property,  and 
the  bank  paid  the  dr;ift,  it  was  hold  that  the  bank  was 
subrogated,  and  fonld  iiiaiiitain  replevin. ^'^ 

^s  Bridgman  v.  Johnson,  44  Mich.  213;  Myers  v.  Yaple,  60  Mich.  339. 

491;    McCurdy  v.   Clark,   27   Mich.  ai  rnwpoM    v.    Miller.    40    Mich. 

445;    Miles   v.    Skinner,    42    Mich.  14S. 

181.  ^'Ins.  Co.  V.  AspinaU,  48  Mich. 

20  Wendell  v.  Higluitone,  .52  Mich.  238;  and  see  Lockwood  v.  Basset  I, 

.553.  49  Mich.  550. 

3"  Sftu<c6'  V.  Woodu^ard.  57  Miih.  ■'■^  Bank  v.  Howard,  52  Mich.  423 
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Where  there  are  two  judgiiiciits  ayaiust  a  party  for 
the  same  debt,  the  last  one  being  upon  an  appeal  bond 
iriven  by  him  on  an  appeal  from  tlie  first  judgment,  his 
sureties  on  the  appeal  bond,  on  paying  the  last  judgment, 
will  be  subrogated  to  the  rights  of  the  holder  under  tlic 
first  judgment;  and  in  such  case,  notwithstanding  the  sat- 
isfaction of  the  second  judgment,  the  first  one  will  con- 
tinue in  force  for  the  benefit  of  the  sureties.^* 

A  lien  holder  who  discharges  a  lien  of  the  State  for 
taxes  is  entitled  to  be  subrogated  to  the  rights  of  the 
State.^!* 

"^ATiere  a  person  loaning  money,  taking  a  deed  of  trust 
as  security,  applies  a  i)ortion  of  the  money  so  loaned  in 
the  discharge  of  a  prior  incuml)rance  on  the  premises 
embraced  in  his  deed  of  trust,  for  the  purpose  of  making 
his  security  a  first  lien,  he  will,  in  equity,  be  subrogated 
to  the  rights  of  the  i)rior  lien  holder  in  respect  to  his 
security,  although  there  be  a  formal  release  of  the  prior 
incumbrance,  and  the  transaction  will  be  treated  as  an 
assigmnent  of  such  prior  lien  or  incumbrance  so  as  to 
cut  off  an  inten'ening  lien  of  a  judgment  recovered 
against  a  grantor  in  the  trust  deed  after  the  execution 
and  recording  of  such  deed,  but  before  the  money  loaned 
was  actually  paid  over,  so  far  as  concerns  the  lien  of  the 
prior  incumbrance.^® 

Where  an  insurance  company  has  paid  the  amount  of 
a  loss,  and  the  insured  afterward  recovers  against  a 
railroad  company  the  amount  of  his  loss  for  negligently 
setting  fire  to  his  building,  the  insurance  company  is  en- 
titled to  receive,  to  the  extent  of  the  insurance,  any  excess 
beyond  the  loss  of  the  insured  that  may  be  recovered  by 
him  of  the  railroad.^^ 

If  a  partner  is  compelled  to  pay  a  debt  to  save  th(> 
partnership  property  from  sale  under  a  power  in  a  mort 


ttBurgett  v.  Palter.  99  HI.  28S;  ^^  Tyrrell  v.   Ward,   102   111.   29; 

Freeman      on      Judgroents,      468;  Young    v.    Morgan,    89    111.    199; 

fUiles   V.   Eastman.   1    Kelly,    205;  Darst  v.  Gale,  83  III.  136;  Bank  v. 

Poe  V.  Darrali,  20  Ala.  288.  Bie.rstadt.  168  111.  618. 

3i  Pratt    V.    Pratt,    96    111.    184;  ^t  Hartford  Ins.   Co.  v.  Pennell. 

Sharp  V.  Thompson,  100  111.  447.  2  Bradw.  609. 

se 
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ffage,  lie  will  have  a  clear  right  of  subrogation  to  the 
mortgage  lien.^* 

Where  purchasers  take  a  deed  in  connnon  and  execute 
a  joint  note  and  mortgage  for  the  purchase  money,  if  one 
of  them  is  compelled  to  pay  the  mortgage  debt,  he  may 
he  subrogated  to  the  rights  of  the  mortgagee  against 
his  co-owner.^" 

"Wliere  a  new  company  discharges  the  debts  of  a  prior 
corporation,  it  is  subrogated  to  the  rights  of  creditors.^" 

If  one  of  two  mortgagors,  after  conveying  his  interest 
in  the  mortgaged  premises  to  the  other,  the  latter  as- 
suming to  pay  the  mortgage  debt,  is  compelled  to  pay 
the  debt,  or  any  part  of  it,  he  may  be  subrogated  to  the 
rights  of  the  mortgagee  or  his  assignee.*^ 

A  devisee  of  a  life  estate  which  has  been  sold  under  a 
mortgage  given  by  the  testator  in  his  lifetime  and  secur- 
ing his  debt,  may  be  subrogated  to  a  lien  upon  the  resid- 
uary real  estate,  in  the  absence  of  sufficient  personal 
property  l)elonging  to  the  estate.*' 

Who  can  not  be  subrogated. — A  mere  stranger  or  vol- 
unteer can  not,  by  paying  a  debt  for  another,  be  sub- 
rogated to  the  riglits  of  the  creditor  in  respect  to  the  se- 
curity given  by  the  real  debtor.** 

But  if  he  who  pays  the  debt  or  lien  is  com])elled  to  do 
so  for  the  ]irotection  of  his  own  interests,  the  substitu- 
tion should  be  made." 

Any  one  being  under  no  legal  obligation  or  liability 
to  pay  the  debt  is  a  stranger,  and  if  ho  pays  the  debt,  a 
mere  volunteer.''^ 

ss  McMillan    v.    James,    105    111.  *^  Hough  v.  Ins.  Co.,  51  lU.  31S; 

194;   see  Conicell  v.  McCowan,  81  Young    v.    Morgan,    89    111.    199; 

111.  285;   Bank  v.  Dudgeon.  65  111.  Beaver    v.    Slanker,    94    111.    175; 

11.  White  V.   Cannon.  125   111.   412. 

3u  Simpson    v.    Gardiner.    97    HI.  *>  Young  v.  Morgan.  SO  111.  199; 

2S7;    MiMiUnn   v.   James.    10.'    111.  Jx'iiheson  v.  Crawford.  94  III.   165; 

194.  Hough    V.    Ins.    Co..    -u     111.    lilS; 

■">  Coal  Co.  V.   Sandoval.   lUi   111.  Beaver    v.    Slaukrr.    94    111.    175; 

170;   Patterson  v.  Lynde,   112   111.  White  v.  Cannon,   125  111.  412. 

196;  Hart*  V.  Brou'H,  77  111.  226.  *'■  Siippigcr    v.    Oarrcls,    20    111. 

«i  Shinn  V.  Shinn,  91  111.  477.  App.  625. 

■12  Peterson  v.  Abbott.  84  111.  App. 
4:11. 
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The  assisj^iieo  of  an  insolvent  debtor,  on  payment  of  a 
debt  secured  by  a  mortgage  on  land  conveyed  to  him 
prior  to  the  assignment  free  from  said  incumbrance,  can 
not  take  an  assignment  of  the  mortgage  and  enforce  it 
against  the  grantee,  such  payment  having  extinguished 
the  mortgage.''" 

It  is  only  when  tiie  payment  of  incumbrances  is  nec- 
essaiy  to  protect  the  rights  of  the  payer,  or  when  they 
are  paid  pursuant  to  an  agreement  with  the  debtor  that 
the  payer  shall  hold  them  as  security  for  the  money  ad- 
vanced, tiiat  the  payer  will  be  subrogated  to  the  right 
of  the  holder  of  such  liens,  and  the  liens  key)t  alive  for 
his  benefit.''" 

It  does  not  extend  in  favor  of  a  fraudulent  purchaser,** 
or  a  purchaser  at  a  partition  sale,  whose  title  becomes 
worthless.'"*  A  {)urchas('r  of  an  equity  of  redemption  has 
no  right  to  be  subrogated  to  the  right  of  the  mortgagee, 
on  pa^^nent  of  the  mortgage  debt.^" 

A  court  of  equity  will  not  subrogate  a  volunteer  to  the 
rights  of  a  mortgagee  under  a  mortgage  paid  by  him,^"^ 
but  where  tlie  ]iayment  is  made  at  the  request  of  the  debt- 
or the  person  paying  is  not  a  volunteer.'- 

A  guardian  on  satisfying  his  ward's  claim  for  money 
wrongfully  invested  in  real  estate,  can  not  be  subrogated 
to  the  hitter's  equities  and  enforce  the  trust  arising  in 
favor  of  the  ward,  for  his  own  benefit :  nor  can  his  heirs 
do  so.  on  satisfying  such  a  claim  against  his  estate. "^^ 

The  mere  expectation  of  an  inheritance  can  not  consti- 
tute any  such  consideration  for  the  payment  of  incum- 
brances thereon;  nor  can  the  fear  of  having  this  'Expecta- 
tion disappointed  by  the  possible  advent  of  other  heirs 
be  made  a  ground  for  subrogation  to  the  liens  dis- 
charged.*'' 

"Bj/Ies  V.  Kellogg.  67  Mich.  318.  Borders  v.  Hodges,  154  111.  498. 

<TWhite  V.  Cannon.  125  111.  412;  '-"Cox  v.  Garst.  10.5  111.  342. 

Bank   v.    Bierstadt.    168    III.    618;  ■■■'Smith  v.  Austin,  9  Mifh.  165; 

Caudle    v.    Murphy,    89    111.    352;  DeSot  v.  Ross.  95  Mich.  81;   Bush 

Bouton  T.  Cameron,  205  111.  .")0.  v.  Wadsworth.  60  Mich.  25.5. 

»8  Define    v.    Barkness,    117    111.  ■"  Ba?ifc  v.  Biensfadt,  168  111.  618. 

145.  ■■■•■'  Rowley   v.   Towsley.   53   Mich. 

*»Bassett    v.    Loekard,    60     111.  329. 
164;  Lagger  v.  Assn,  146  III.  283;  ^*  Kelly  v.  Kelly,  54  Mich.  31,  49. 
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Limitations. — The  equitable  riglit  of  a  surety  pajdng  a 
judgmeut  against  liis  principal  and  himself,  and  co-suro- 
ties  to  be  subrogated  to  the  creditor's  judgment,  and  to 
enforce  the  same  for  his  benefit,  will  be  barred  by  the 
statute  of  limitations,  where  his  remedy  at  law  on  the 
im]ilied  contract  of  indemnity  is  barred.^'' 

Parties. — On  a  bill  by  a  surety  to  be  subrogated  to  a 
creditor's  lien  the  co-sureties  are  necessary  parties.'" 

yo.  297.     Bill  hy  surety  to  6c  subrogated  to  rights  of  mortgagee. 
(Yenue  and  address  as  in  No.  120,  ante.) 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  that  on,  etc., 
one  C.  D.,  of,  etc.,  being  indebted  to  one  E.  F.  in  the  sum  of  dol- 
lars, for  so  much  money,  by  the  said  E.  F.  then  loaned  to  the  said  C. 
D.,  the  said  C.  D.  and  your  orator,  as  his  security,  made  and  delivered 
to  the  said  E.  F.,  a  promissory  note  of  that  date,  and  thereby  prom- 
ised to  pay  the  said  E.  F.  the  said  sum  of  money  in  one  year  after  the 
date  thereof,  with  interest  thereon  at  the  rate  of  six  per  cent  per  an- 
num, which  said  promissory  note  was  signed  by  the  said  C.  D.  as  prin- 
cipal thereto,  and  by  your  orator  as  security  for  the  said  C.  D.,  and 
without  any  consideration  moving  from  the  said  C.  D.  or  E.  F.  to  your 
orator. 

2.  Your  orator  further  represents,  that  to  further  secure  payment  of 
the  principal  sum  and  interest  above  mentioned,  the  said  C.  D.  and  D. 
D.,  his  wife,  on,  etc.,  by  their  mortgage  deed  of  that  date,  conveyed  to 
the  said  E.  F.  in  fee  simple,  the  following  described  real  estate  situ- 
ated in  the  said  county  of,  etc.,  to  wit:  (Hei-e  describe  the  premises.) 
Subject,  however,  to  a  condition  of  defeasance  upon  the  payment  of  the 
said  principal  sum  and  interest  aforesaid,  according  to  the  tenor 
and  effect  of  the  said  promissory  note,  which  said  deed  was  on,  etc., 
duly  acknowledged,  and  afterward,  on,  etc.,  filed  for  record  in  the 
recorder's  office  of  the  said  county  of,  etc.,  and  duly  recorded  in  Book 

No.  1  of  Mortgages,  at  page  ,  as  by  the  said  mortgage  deed,  and 

its  accompanying  certificate  of  acknowledgment  and  recording,  ready 
to  be  produced  in  court,  and  liy  a  copy  thereof  hereto  attached,  marked 
"Exhibit  A,"  and  made  a  part  of  this  bill,  will  more  fully  appear. 

3.  Your  orator  further  represents,  that  soon  after  the  execution 
and  delivery  of  the  said  promissory  note  and  mortgage  deed,  and 
before  the  said  note  became  due,  the  said  C.  D.  became  wholly  insolvent 
and  unable  to  pay  the  amount  due  on  the  said   promissory  note. 

4.  Your  orator  further  represents,  that  after  the  maturity  of  the 
said  promissory  note,  on,  etc.,  the  said  E.  F.,  the  holder  thereof,  dc- 

'■'•.Junker  v.  Rush,   lUi!    Ill,    17!);  1   Lead.  Cases  in  Eq.  I.'i4;    Brandt 

Simpson  v.  McPhail,   17   111.   App.  on  Suretyship,  §  267;    Sboldon  on 

4!)9;    Johnson  v.  Bcldan,  4!)  Iowa,  Subrogation,  §   110. 
30! ;  Joyce  v.  Joyce,  1  Bush.  474;  so  aoofc  v.  Richeson,  115  III.  431. 
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manded  of  your  orator,  as  security,  as  aforesaid,  the  amount  due  on 
said  note,  and  your  orator  was  compelled  to  and  did  pay  to  the  said 

E.  F.,  the  full  amount  due  thereon,  to  wit,   the  sum  of  dollars: 

which  said  payment  was  indorsed  upon  said  note  by  the  said  E.  F., 
as  will  more  fully  appear  from  the  said  promissory  note,  now  held 
by  your  orator,  and  the  indorsement  thereon,  ready  to  he  iiroduced 
upon  the  hearing  of  this  cause;  a  copy  of  the  same  is  hereto  attached, 
marked  "E.xhibit  B,"  and  made  a  part  of  this  bill  of  complaint. 

5.  Your  orator  further  represents,  that  by  reason  of  the  insolvency 
of  the  said  C.  D.,  he  is  in  danger  of  losing  the  amount  so  paid  by  your 
orator  as  security  as  aforesaid,  and  that  in  justice  and  in  equity  your 
orator  is  entitled  to  be  subrogated  to  all  the  security,  including  said 
mortgage  lien,  held  by  the  said  E.  F. 

6.  Your  orator  further  reiirescnts,  upon  information  and  belief,  that 
one  G.  H.  and  J.  K.,  of,  etc.,  have  or  claim  some  interest  in  the  mort- 
gaged property  aforesaid,  as  purchasers,  judgment  creditors,  or  other- 
wise, the  precise  nature  of  which  is  unknown  to  your  orator,  but  such 
interests,  if  any  there  be,  have  accrued  since,  and  are  subject  to  the 
rights  of  your  orator,  under  the  mortgage  aforesaid. 

Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the  prem- 
ises, except  in  a  court  of  equity,  your  orator  prays: 

That  the  said  C.  D.,  D.  D.,  E.  F.,  G.  H.  and  J.  K.,  who  are  made  par- 
ties defendant  to  this  bill,  may  be  required  to  make  full  and  direct 
answer  to  the  same  hut  not  under  oath,  the  answer  binder  oath  beinc/ 
hereby  waived; 

That  upon  the  hearing  hereof,  the  court  will  decree  that  your  oratoi 
be  subrogated  to  all  the  rights  and  benefits  of  the  said  mortgage  lien 
possessed  by  the  said  E.  F.; 

That  an  account  may  be  taken  in  this  behalf  by  or  under  the  direc- 
tion of  the  court,  of  the  amount  due  your  orator,  as  aforesaid; 

That  the  defendant,  C.  D.,  may  be  decreed  to  pay  your  orator  what- 
ever sum  shall  appear  to  be  due  to  him  upon  the  taking  of  the  said 
account,  together  with  costs  of  this  proceeding,  by  a  short  day  to  be 
fixed  by  the  court: 

That  in  default  of  such  payment,  the  said  premises  may  be  sold  as 
the  court  shall  direct,  to  satisfy  the  amount  due  your  orator,  and  the 
costs ; 

That  in  case  of  such  a  sale,  and  a  failure  to  redeem  therefrom  pur- 
suant to  law,  the  defendants,  and  all  persons  claiming  through  or 
under  them,  after  the  commencement  of  this  proceeding,  may  be  for- 
ever barred  and  foreclosed  of  all  right  or  equity  of  redemption  of  the 
said  mortgaged  premises; 

And  that  your  orator  may  have  such  other  or  further  relief  in  the 
premises  as  equity  may  require  and  to  the  court  shall  seem  meet. 

(Pray  process.) 

Li.  M.,  Solicitor  for  Complainant. 
(Add  exhibits.) 
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LIS  PENDENS. 

Nature  and  object  of  the  rule. — The  doctrine  of  lis 
pendens  is  tiiat  realty,  or,  to  some  extent,  personalty, 
when  put  in  litigation  by  a  suit  in  equity,  will,  if  tlie  suit 
is  prosecuted  with  reasonable  diligence,  be  bound  by  the 
final  decree,  notwithstanding  any  intermediate  alienation. 
The  doctrine  is  founded  on  the  policy  that  property  wliicli 
is  specifically  sued  for  shall  abide  the  result  of  the  suit ; 
for,  otherwise,  by  successive  alienations,  the  litigation 
might  be  indefinitely  prolonged.^ 

The  primary,  if  not  the  sole,  object  to  be  attained  by 
the  rule  is  to  make  it  possible  for  courts  to  execute  theii- 
judgments  and  decrees,  and  to  give  effect  to  their  pro- 
ceedings.- 

The  doctrine,  as  generally  understood,  is  not  based 
upon  presumptions  of  notice,  but  upon  a  iniblic  policy 
imperatively  demanded  by  a  necessity  which  can  be  over- 
come in  no  other  manner.  Under  proper  restrictions  it 
is  absolutely  essential  to  the  clear  and  successful  enforce- 
ment of  the  law  in  controversies  respecting  pro])ei'ty  cap- 
able of  being  transferred  from  one  person  to  another.^ 

Tt  proceeds  from  the  general  rule  which  foi-bids  alien- 
ation of  contested  ]iro]H'rty  jjonding  litigation.' 

The  reason  for  the  rule  is  the  necessity  for  putting  an 
end  to  litigation  which  would  become  interminable  if 
the  subject-matter  thereof  could  be  transferred  as  often 
as  the  parties  chose,  from  time  to  time." 

1  lUiUiiny  v.  SoW/ir,  1   DeO.  &  .7.  ris  v.  IU\   152  111.   190. 

r,r,6.  *  1  Story's  Eci.  Jur.,  Sec.  406. 

•^Allison  V.  Drake.  145  111.   500.  '•  Bispham's  Prin.  Kq.  Sec.  275; 

3  1    Story's    Eq.    .Jur.,    Sec.    406;  Norris  v.  lie,  152  lU.  190. 
Diirand  v.  Lord,  115  111.  610;   Xor- 
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The  doctrine,  liowrvcr,  lias  its  liinilations,  which  arc 
equally  essential  to  the  proper  administration  of  jnstiee. 
Where  the  doctrine  is  sought  to  be  enforced  against  a 
hcua  fide  purchaser  for  a  valuable  consideration,  without 
notice  in  fact,  it  is  regarded  as  a  bard  rule  of  law,  and 
will  not  be  enforced  unless  the  party  invoking  it  clearly 
brings  himself  within  it.'' 

The  principal  limitation  is,  that  there  must  be  a  con- 
tinuous prosecution  of  the  suit;  it  must  be  kept  upon  the 
docket,  and  there  should  be  no  such  delays  in  taking  the 
ordinaiy  steps  in  bringing  it  to  a  final  hearing,  as  to 
lead  the  opposite  party  or  the  community  at  large  to 
suppose  that  the  suit  has  been  abandoned.  An  unrea- 
sonable delay  in  the  prosecution  of  a  suit  will  defeat  or 
destroy  a  lis  pendens;'  and  when  the  bill  pending  at 
the  time  of  the  purchase  is  voluntarily  abandoned  or 
dismissed  by  the  complainant,  the  purchaser  will  not  be 
chargeable  with  notice  of  the  facts  set  up  in  the  bill;*  and 
wiiere  a  suit  is  dismissed  and  aftei-wards  reinstated,  the 
doctrine  is  not  applicable  to  one  who  purchases  after  the 
dismissal  and  before  the  revival  of  the  suit." 

The  principal  qualifieations  of  the  doctrine  are  that 
tile  specific  property  must  be  pointed  out  and  sufficiently 
described  by  the  proceedings;  that  it  is  notice  only  in  re- 
lation to  that  ijroperty,"  and  that  it  applies  only  to 
purchasers  from  a  party  to  the  suit,  of  the  thing  in  con- 
troversy, and  has  no  application  to  a  third  person  whose 
interest  subsisted  before  the  suit  commenced,  but  was 
of  a  contingent  and  conditional  character.^^ 

What  necessary  to  create. — To  create  a  valid  lis  pend- 
ens three  facts  are  necessary:  First,  the  property  in- 
volved must  be  of  a  kind  subject  to  the  rule ;  second,  the 


•  Z)uron(i  V.  Lord.  115  111.  61  n.  Ch.     252;     Orecn     v.     Slayter.     i 

T  Durand  v.  Lord.   115   111.   610;  .lohns.   Ch.   38;    Miller   v.   Sherry. 

\  orris  V.  lie,  152  111.  190.  2  Wallace,  237;  Am.  Woolen  Co.  v. 

"  Bispham's  Prin.  Eq.,  Spc.  274;  Lesher,  267  111.  11. 

Al'-i.son  V.  Drake,  145  111.  500.  u  Bispham's  Prin.  Eq.,  Sec.  274; 

'-  Herrington  v.  McCollum,  73  111.  Hopkins  v.  McLaren,  4  Cowen,  678; 

476.  f'larkson    v.    Morgan,    6    B.    Mon. 

I"  Bisphani's  Prin.  Eq.,  Sec.  274;  (Ky.)    441;    Parks  v.   Jackson,   11 

Edmunds  v.   Crenshaw,  1    .McCord  Wend.  442. 
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court  must  have  jurisdiction  of  both  the  person  and  the 
property;  and  third,  the  property  involved  must  be  suf- 
ficiently described  in  the  pleadings.  When  these  concur, 
a  purchaser  pendente  lite  must  take  notice  of  everything 
averred  in  the  pleadings,  pertinent  to  the  issue  or  to  the 
relief  sought.  Where  an  amendment  to  a  bill  sets  up  a 
new  equity  or  brings  forward  a  new  claim  or  a  different 
and  distinct  ground  of  relief  not  before  asserted,  the  lis 
pendens  will  begin  only  with  the  filing  of  such  amend- 
ment. But  if  all  the  material  grounds  of  recovery  were 
stated  in  the  original  bill,  an  amendment  will  not  prevent 
the  lis  pendens  from  relating  back  to  the  original  filing.^^ 
"When  a  decree  alfecting  the  title  to  property  has  1>een 
rendered  by  a  court  of  equity,  the  rights  of  a  purchaser 
who  buys  in  good  faith,  relying  upon  the  decree,  before 
a  writ  of  error  is  sued  out  or  other  action  taken  to  avoid 
it,  will  be  protected,  notwithstanding  the  decree  is  after- 
wards reversed.^* 

Actions  to  which  it  applies  generally. — Among  the  ac- 
tions to  which  the  doctrine  applies  are  suits  to  foreclose 
unrecorded  mortgages  and  vendor's  liens;  to  set  aside 
decrees  in  partition;  to  enforce  specific  performance  of 
contracts  for  the  sale  of  land,  and  to  enforce  charges 
against  realty,  whatever  the  form  of  the  action." 

The  doctrine  applies  as  well  to  personalty  as  to  realty, 
except  as  to  negotiable  securities  purchased  before  ma- 
turity,^^  and  the  considerations  which  exclude  the  opera- 
tion of  the  rule  apply  whether  they  were  created  during 
the  suit  or  before  its  commencement,  and  to  controversies 
as  to  their  origin  or  transfer.^® 

Under  the  rule  a  suit  in  chancery,  duly  prosecuted  in 
good  faith  and  followed  by  a  decree,  is  constructive  no- 
tice to  every  person  who  acquires  from  a  defendant. 
pendente  lite,  an  interest  in  the  subject-matter  of  the  liti- 
gation, of  the  legal  and  equitable  rights  of  the  complain- 

laA'orris  v.  lie,  152  lU.  190.  i' McCauly    v.    Rogers.    104    111. 

13  Ry.  Co.  V.  aarrett,  239  III.  207.      578. 

i<S»ii<ft  V.  Kimhall,  36  Kansas,  'i^  County   v.    Warren,    97   U.    S 

485.  105;    County  v.   Qillett,   100   U.   S. 

593. 
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ant  as  charged  in  tlio  l)ill  ami  established  by  the  decree/' 
and  a  purchaser  of  real  estate,  pendente  lite,  in  circum- 
stances such  that  he  is  affected  with  notice,  as  by  Us 
pendens,  is  thereupon  as  conclusively  bound  by  the  result 
of  the  litigation  as  though  he  had  been  a  party  thereto 
from  the  outset,  and  takes  the  property  subject  to  the 
rights  so  determined.** 

The  litigating  parties  are  not  bound  to  take  any  notice 
oi  the  title  so  aciiuired,  and  the  purchaser  need  not  be 
made  a  party  to  the  suit.™ 

The  suing  out  of  a  writ  of  error  not  made  a  supersedeas 
is  not  notice.*® 

A  purchaser  pendente  lite  from  a  mortgagor  is,  to  all 
intents  and  purposes,  a  party  to  the  decree  of  foreclosure. 
The  same  proceedings  can  be  taken  against  him  that  can 
be  taken  against  the  mortgagor,  and  he  is  bound  by  the 
result  of  the  litigation.^* 

The  general  rule  is  that  the  filing  of  a  creditor's  bill, 
and  service  of  process,  creates  a  lien,  pendente  lite,  on 
the  equitable  assets  of  the  judgment  debtor.^^ 

As  between  creditors  who  obtain  judgments  after  the 
debtor  has  fraudulently  conveyed  his  real  estate  situated 
in  the  county  where  the  judgments  were  obtained,  the 
filing  of  bills  to  set  aside  the  conveyances  and  the  ob- 
taining of  service  thereon  constitute  lis  pendens  and  cre- 
ate equitable  liens  upon  the  land  in  the  respective  order 
of  such  tiling  and  service.^* 

Creditors  of  a  grantee  who  issue  and  levy  attachments 
pending  proceedings  to  set  aside  the  deed  to  the  grantee, 

"  Bispham's  Prin.  Eq.,  Sec.  274;  20  Norris  v.  lie,  152  lU.  190;  Bar- 
Allison  V.  Drake,  145  111.   500.  ding  v.  American  Glucose  Co.,  182 

19  Story's  Eq.  Jur.,  Sec.  408;  111.551. 
Loomis  V.  Riley,  24  111.  307;  Jack-  21  Story's  Eq.  Jur.,  Sec.  406;  Til- 
son  y.  Warren.  32  111.  331;  Dick-  ton  v.  Cofield.  93  U.  S.  163;  Loomis 
son  V.  Todd,  43  III.  504;  AUcood  v.  v.  Riley,  24  111.  307;  Jackson  v. 
.Vansfield,  59  111.  496;  Cable  v.  Warren,  32  III.  331;  Dickson  v. 
Ellis,  120  111.  136;  Allison  v.  Todd.  4Z  lU.  50i;  Norris  x.  He,  152 
Drake,  145  111.  500;  Xorris  v.  He,  111.  190. 

152  111.  190;  Fox  v.  Simons,  251  III.  22  Miller  v.  Sherry,  2  Wall.  237: 

317.  King    v.    Goodwin.    130    111.    102; 

"  Kuzak   V.    Anderson,    267    III.  Bank  v.  Gage,  93  111.  172. 

609;    Hopkins   v.    Patton,    257    111.  ^' Bank  v.  Lane,  111  lU.  111. 
346;  Snell  v.  Hill,  263  III.  211. 


890  Lis  Pendens. 

acquire  no  interest  superior  to  that  of  the  grantee,  as 
against  the  successful  complainant.-* 

Li^  pendens  presents  no  obstacle  to  the  purchase  by  a 
defendant  from  a  person,  not  a  party  to  the  suit,  of  a 
title  superior  to  that  of  the  complainant,  and  the  setting- 
up  of  such  title  to  defeat  the  complainant's  equities.*'^ 

An  amendment  to  a  bill  sotting  up  new  matter  dis- 
connected in  any  way  with  the  original  bill,  is  not  binding 
as  lis  pevdens  until  filed  and  allowed  by  the  court  as  an 
amendment  to  the  bill,-''  nor  is  a  cross-bill  subsequently 
tiled  alleging  equitable  ownership  of  the  land.*'' 

"\Miere  there  is  no  adjvidication  and  no  decree,  and  the 
bill  is  voluntarily  abandoned  or  dismissed  by  tlie  com- 
plainant, a  purchaser  will  not  be  chargeable  with  notice 
of  the  facts  set  forth  in  the  bill.-* 

When  it  begins. — The  lis  pendens  begins  from  the  serv- 
ice of  the  summons  or  subpoena  after  the  filing  of  the 
bill,*"*  and  in  case  of  service  by  publication,  it  begins  at 
the  time  of  the  completion  of  the  publication,^"  but  where 
the  party  enters  his  appearance  it  applies  from  the  time 
of  such  appearance. ^^ 

^'i  Kinnah  y.  Kinnah,  ISi  III.  2S4.  =9  2    Sugden    on    Vendors,    r)34: 

-•■Douglas  v.  Davis.  23  111.  App.  Grant  v.  Bennett.  96  111.  513;  Hal- 

G18.  !or7i  V.    Trum,  125   111.   247:    Hank 

■^0  Bradley  v.   Luce,  99   111.   234;  v.  Taylor.  131  111.  376;     Allison  v. 

Gage  v.  Parker,  17S  111.  455;   Kor-  Drake,  145  III.  500;   Norris  v.  He. 

ris  V.  He,  152  III.  190.  152  111.  190. 

s-  McGwire    v.    Gilbert.    270    111.  a"  Figge  v.  Koivlen.  84  111.  App, 

160.  23S. 

-X  Allison  V.  Drake,  145  III.  500.  3i  Lyon  v,  Moore,  259  111.  23. 
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MARSHALING  ASSETS. 

Nature  of  the  rule. — Tho  marshaliug  of  assets  is  such 
an  arrangonient  of  the  different  funds  under  athuinis- 
tration  as  shall  enable  all  tho  parties  having-  equities 
therein  to  receive  their  due  proportions,  notwithstanding 
any  inter\'ening  interests,  liens  or  other  claims  of  par- 
ticular persons  to  prior  satisfaction  out  of  a  portion  of 
these  funds.' 

The  principle  upon  which  the  court  proceeds  is,  that 
where  there  are  two  creditors  of  one  debtor,  the  first 
liaving  two  funds  to  which  he  may  resort  for  the  satis- 
faction of  his  debt,  and  the  second  only  being  able  to 
reach  one  of  the  funds,  the  first  shall  resort  for  satis- 
faction of  his  debt  to  that  fund  which  he  alone  can  reach, 
and  thus  leave  to  the  junior  creditor  the  only  means  he 
has  for  obtaining  payment  of  his  demand.  This  course 
is  equitable  as  to  all  parties  and  does  injustice  to  none.=* 

But  if,  contrary  to  equity,  he  should  so  exercise  his 
h'gal  rights  as  to  exhaust  the  fund  to  which  alone  other 
creditors  can  resort,  then  those  other  creditors  will  be 
placed  by  a  court  of  equity  in  his  situation,  so  far  as 
he  has  ajiplied  their  fund  to  the  satisfaction  of  his  claim. 
This  princijile  is  well  settled  in  the  jurisprudence  of  this 
country,  as  well  as  in  that  of  England;''  and  it  is  not 

1  story's  Eq.  Jur  §  558.  Kendall  v.  Xcw  Eng.  Co.,  13  Conn. 

=  Bispham's    Pr.    Eq.,    Sec.    340;  394;    Piatt    v.    St.    Clair,    6    Ham. 

Lanoy  v.   Duke   of  Athol,   2   Atk.  (Ohio)   233;   Russell  v.  Howard.  2 

446;  Everston  v.  Booth.  19  Johns.  McLean   (U.  S.  C.  C),  489;  Evers- 

492;  Hai/rs  v.  Ward,  4  Johns.  Ch.  ton  v.  Booth,  19  .Johns.  48G;  Doyle 

132;   Wise  v.  Shepherd,  13  III.  41;  v.    Murphy,    22    111.    502;    Hurd    v. 

Marshall    v.    Moore,    36    111.    321;  Eaton,  28  111.  122;  Prout  v.  Lomer, 

Roone  V.  Chirk.   129   111.   466;    Wy-  79   111.  331;    Rogers  v.   Meyers.   68 

man  v.  Bank.   181  111.   279.  111.  92;   Broro^i  v.  Cozard,  Id.  17S; 

^Alston    V.    Mumford.    1    Block.  Wywnn  v.  Bank.  181  111.  279. 
266;    Ooss    v.    Lester,    1    Wis.    42; 
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confined  to  the  case  of  creditors,  but  is  also  applied  to 
other  persons  standing  in  a  similar  predicament.* 

The  doctrine  will  not,  however,  be  applied  where  it 
would  work  injustice  to  the  creditor,  or  other  party  in 
interest,  having  a  title  to  the  double  fund,  or  where  it 
would  operate  unjustly  to  the  common  debtor.^ 

It  will  not  be  enforced  if  the  paramount  creditor  is 
materially  delayed  or  hindered  thereby  in  the  collection 
of  his  debt;  nor  if  any  part  of  the  paramount  debt  there- 
by remains  unsatisfied.^ 

Nor  is  it  applied  in  favor  of  persons  who  are  common 
creditors  of  the  same  common  debtor,  except  upon  some 
special  equity.'' 

It  applies,  however,  during  the  lifetime  of  the  debtor, 
as  well  as  in  the  administration  of  his  estate  after  his 
death,*  although  it  has  been  said  that  courts  of  equity 
have  no  right  to  marshal  the  assets  of  a  person  who  is 
living.^ 

It  applies  only  as  between  different  creditors,  and 
between  other  persons  who  have  equities  and  stand  to- 
ward each  other  in  like  relation.  It  does  not  apply  be- 
tween debtor  and  creditor.^'' 

The  princijile,  however,  has  never  been  extended  to  a 
case  where  one  of  two  creditors  has  a  lien  for  his  debt 
upon  two  funds  belonging  to  two  separate  debtors,  and 
the  other  has  a  lien  only  upon  the  fund  belonging  to  one, 
so  as  to  compel  the  first  to  make  his  debt  wholly  out  of 
that  debtor  whom  the  other  creditor  can  not  reach,  un- 

1  Dorr  V.  Shaw,  4  Johns.  Ch.  R.  St.    103;    Everston    v.    Booth,    19 

17;   Chcesehorough  v.  MiUiard,  lb.  Johns.  R.  4SG;  Miller  v.  Cook,  135 

412;     Oppenheimer    v.    Walker,    3  111.  190. 

Hun    (N.  Y.),  30;    S.  C,  5   N.   Y.  &  Hawlcy   v.    Mancius,    7    Johns. 

325.  Ch.   R.  174,  184;   Dorr  v.  Shaw,  4 

i  Brown  v.   Cozard,   6S   111.   178;  Johns.  Ch.  R.  17;  2  Learting  Cases 

Hards  V.  Burton.  IS  in.  50i;  Siveet  in   Eq.   71;    1   Waito's  Ac.   &    Dof. 

V.  Redhead,  76  111.  371;  Palmer  v.  3,52. 

Snell,     111     111.     IGl;     Wyman   v.  »  See  Lacam  v.  Mertius,  1   Yes. 

Bank,  181  III.  279.  §   312;    see  Colbert   v.  Daniel   32 

oKyner  v.  Kyner,  6  Watts  (Pa.)  Ala.  329. 

221.  10  Story's    Eq.    Jur,    Chap.    13; 

TWlse  V.   Shepherd,   13    111.   41;  Plain  v.  Roth,  107  111.  588;  Miller 

Ex   parte   Kendall,    17    Ves.    514;  v.  Cook,  135  111.  190;    Paddock  v. 

520;   Lloi/d  v.  Galbralth,  32  Penn.  Ihitrs.  19  III.  Ai)p.  170. 
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less  Uio  relation  betweou  the  debtors  be  such  as  to  make 
it  equitable  that  the  debtor,  having  but  the  one  creditor, 
slioukl  pay  the  whole  demand  against  him  and  his  co- 
debtor,  and  thus  leave  tlie  property  of  his  co-debtor  free 
to  be  taken  in  satisfaction  of  the  claim  against  him 
alone."" 

The  i-ule  is  enforced  only  in  equity,  and  has  no  appli- 
cation in  a  proceeding  at  law.^- 

It  is  upon  the  principle  of  marshaling  assets,  as  ap- 
iilied  to  the  administration  of  estates,  the  satisfaction  of 
mortgages  and  other  liens,  that  by  a  bill  in  equity,  a 
party  may  compel  another  to  resort  to  a  particular  fund 
for  the  payment  of  that  other's  debt  when  there  are  two 
or  more  funds  to  which  he  might  otherwise  resort.^^ 

The  creditor  has  a  right  to  come  into  court  in  the  first 
instance  and  look  to  either  one  or  both  of  the  funds  or 
l)roperty  covered  by  his  securities  for  the  satisfaction 
of  his  debt.  By  making  subsequent  purchasers  or  incum- 
l)raneers  parties,  he  hereby  gives  them  an  opportunity 
to  come  into  court  and  make  such  a  case  as  will  show 
they  are  entitled  to  this  protection.  It  is  not  sufficient 
that  it  ai)pears  a  double  security  has  been  given  and 
that  there;  is  a  junior  incumbrance  on  a  part  of  the  prop- 
erty. It  should  further  be  made  to  appear  that  no  injury 
will  result  from  an  enforcement  of  the  rule — that  the 
former  creditor's  rights  will  not  thereby  be  impaired.^' 

The  right  is  usually  enforced  through  the  equities  of 
subrogation  and  contribution.^^ 

Marshaling  assets  of  partnership. — The  equitable  rule 
which  requires  the  assets  of  a  partnership  to  be  first  ap- 
plied  to  the  payment  of  the  firm  debts,  and  vice  versa, 
is  founded,  not  upon  the  equities  of  the  creditors,  but 


11  See     Eberhardt's     Appeal,     8  v.  Meyers.  6S  II!.  92;  Brown  v.  Coz- 

Watts   &    Serg.    327;    Reynolds   v.  ard.  Id.  178. 

Tucker,  18  Wend.  59;  y^eff  v.  Mil-  '^  Brinkerhoff  v.  .Marvin.  5  Johns, 

ler.  8  Barr.  347.  Ch.  320;  Post  v.  Markall.  3  Bland. 

>2  Hunter    v.    Whitfleld,    89    111.  486;    Aldrich   v.    Cooper,    note    2; 

229;  Land  Co.  v.  Peck,  112  111.  408;  White  and  Tudor's  Eq.  Cases,  232, 

foe  V.  Simmons,  61  111.  App.  602.  et    seq.;    Bank    v.    Truesdale.    .^8 

'sffurd   V.    Eaton,    28    111.    122;  Mich  430. 

PiOHt  V.  Lomer.  79  111.  331;  Rogers  '■■>  Bispham's  Prin.  Eq.,  Sec.  341 
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upon  the  equities  as  between  the  partners.  Each  part- 
ner has  the  equitable  right  to  have  partnership  assets 
applied,  in  the  lirst  instance,  to  the  satisfaction  of  part- 
nership debts,  so  that  his  individual  property  may  be 
relieved;  and  so  the  members  of  the  fii-m  have  eacla  an 
equitable  ri^'ht  to  have  the  individual  ]u-oi)erty  of  each 
l)artner  first  exhausted  in  satisfying  his  individual  debts, 
in  order  to  the  exemption  of  the  joint  estate,  as  far  as 
])ossible,  from  seizure  for  individual  debts. ^^ 

Firm  creditors,  whose  debts  have  not  been  reducccl 
to  judgment,  have  no  specific  lien,  either  legal  or  equita- 
ble, upon  the  property  of  either  the  firm  or  the  individual 
partners,  and  their  right  to  have  the  firm  assets  so  niai-- 
shaled  as  to  satisfy  their  debts  first,  can  only  be  worked 
out  through  the  equities  of  the  partners." 

Inverse  order  of  alienation. — The  rule  in  relation  to  the 
marshaling  of  assets  has  been  fully  recog-nized  and  aj)- 
plied,  by  requiring  the  sale  of  mortgaged  premises  in  the 
inverse  order  of  alienation.^** 

The  equitable  rule  of  marshaling  securities,  whereby 
lands  mortgaged  are  required  to  be  sold  in  the  inverse 
order  of  alienation,  rests  upon  the  reason  that  when  the 
mortgagor  sells  a  part  of  the  mortgaged  premises  with- 
out reference  to  the  incumbrance,  purporting  to  convey 

16  Ex   parte  Hufjin,   6  Ves.    119;  App.  602;  BroMJn  v.  Stewart,  78  111. 

Huiskamp  v.  Wagon  Co.,  121  U.  S.  App.  387. 

.".11;   Fitzpatrick  v.  Flanagan,  106  is  CZo«'cs  v.  Dickenson,  5  Johns. 

U.  S.  648;   Case  v.  Beauregard,  99  Ch.  240;   Lyman  v.  Lyman,  32  Vt. 

U.  S.  119;  Watrrman  v.  Hunt,  2  R.  79;  Shannon  v.  Marsells.  1  Saxton, 

I.  298;  Sliacklcford  \:  Shackleford,  413;     Hitikle    v.    Alsott,    4    Gratt. 

32  Graft.  481;   Coakley  v.  Weil,  47  284;   Allin  v.   Clark,   17   Pick.  47; 

Md.  277;  Mclntire  v.  Yates,  104  111.  Chase  v.  Woodbury,  6  Cush.  143; 

401;  Moore  V.  Prussing,  11  III.  Ayi\^.  Bank  v.  Bank,  11   Ohio,  444;  Mat- 

666;    Oreen  v.  Casey,  86  111.  App.  tcson  v.  Thomas,  41  111.  110;   Iglc- 

',2-i;    Hanford   v.   Prouty,   133    111.  hart  v.  Crane.  42  III.  261;  Lock  v. 

339.  Fulford,  .'■)2   111.   166;    Tompkins  v. 

'T  inniford    V.    Prouty.    133     111.  Wilthrrgrr.    r,6    III.    aS-T;    \ih's    v. 

339;    Farwcll    v.    Huston.    151    III.  Ilarman,     Sii     111.     396;     Baird     v. 

239;  Farwell  v.  Cook.  42  111.  App.  Javkson.    its    111.    7S;     llosmcr    v. 

291;    Dilworth    v.    Curts,    139    111.  Campbrll.   ;is    in.    .".72;    Palmer  v. 

•i08;    Singer  v.  Carpenter,  125  111.  Snrll,     111      111.     161;     Land     Co. 

117;    Wallnrr   v.    Steagall,    52    111.  v.    Peck.    U2    III.     inS;    Booiw    \ 

.\pp.  471;   Coc  V.  Simmons,  61  III.  Clark,  129   111.  466. 
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llie  fee  simple,  and  retaining  a  pait  liiiiisclf,  it  is  equita- 
l)lo,  as  l)otween  the  mortgagor  and  liis  grantee,  thai 
the  i)art  still  held  by  the  mortgagor  sliall  be  first  sub 
jec'ted  to  the  payment  of  tlie  debt;  and  tliis  equity  liaviiig 
attached  to  the  land,  a  subsequent  purchaser  from  the 
mortgagor,  witli  notice,  takes  it  subject  to  the  same 
e(iuity.''' 

In  order  to  obtain  the  benefit  of  the  rule  requiring  the 
sale  to  be  made  in  the  inverse  order  of  alienation  as 
applicable  to  the  foreclosure  of  a  mortgage  on  real  estate, 
which  subsequent  to  the  execution  of  the  mortgage,  has 
been  sold  in  sei)arate  tracts  to  different  ])nrchasers  at 
different  times,  such  purchasers  nnist  be  made  defend- 
ants, and  must  show,  (1)  the  mortgagee  actually  knew 
what  the  order  of  alienation  was,  and  (2)  that  such 
mortgagor  requested  the  mortgagee  to  sell  in  that  order, 
or  that  with  such  actual  knowledge,  his  duty  was  to  sell 
the  property.-'^ 

The  rule  is  never  applied  to  the  injury  of  an  innocent 
mortgagee.  Before  he  can  be  required  to  shape  his  ac- 
tion in  reference  to  the  subsequent  order  of  alienation, 
he  must  have  actual  notice  of  what  the  order  was,  and 
not  merely  the  constructive  notice  derived  from  the  reg- 
istry of  deeds  made  by  the  mortgagee  subsequent  to  the 
mortgage.  He  is  under  no  obligation  to  search  the  rec- 
ord.-i 

The  rule  of  marshaling  assets  must  be  so  applied  as 
to  protect  and  not  destroy  equities.  Thus,  where  one  of 
two  tenants  in  common  has  paid  his  share  of  a  joint  mort- 
gage, and  the  other  has  mortgaged  his  portion  a  second 
time,  the  former  is  entitled  to  a  discharge,  and  the  latter 
mortgagee  can  not  have  the  first  mortgage  satisfied  from 
the  joint  property  or  postponed  to  his  own  on  the  ground 
that  the  release  is  in  fraud  of  his  rights.-^ 

^0  Briscoe  V.  Power.  47  111.  447;  ^^  Matteson    v.    Thomas,    41    111. 

Iglehart    v.    Crane.    42    111.    261;  110;    Dates  v.   Winstanley.  5.3   III. 

Boone  v.  Clark.  129  111.  4G6;  Allen  App.  396. 

\.  Jackson,  122  lU.  561;  Mining  Co.  -- Southworth     v.     Parker.      41 

V.  Hand,  197  111.  288.  Mich.    198;    Slater    v.    Breese,    3C 

">  Dates    V.    Winstanley,    53    III.  Mich.  77. 
App.  396. 
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The  rule  in  equity  that  on  the  foreclosure  of  a  mort- 
gage on  lands,  a  portion  of  which  has  been  subsequently 
mortgaged,  the  portion  not  so  doubly  incumbered  shall 
be  first  sold,  does  not  apply  where  the  premises  covered 
by  the  first  mortgage,  in  which  the  wife  joined,  include 
the  mortgagor's  homestead,  the  .iunior  mortgage  not  be- 
ing signed  by  her.^^ 

The  first  grantee  of  a  portion  of  mortgaged  premises 
has  a  right  to  understand  that  all  the  rest  stands  charged 
with  the  payment  of  the  mortgage  debt  before  his  portion 
can  be  resorted  to.  Equity  will  relieve  when  a  party  has 
so  enforced  his  legal  rights  as  to  work  injustice  to  an- 
other. 

Thus,  where  a  foreclosure  sale  was  so  managed  that 
advantage  was  taken  of  the  absence  of  one  who  had  a 
lien  on  a  portion  of  the  land,  and  who  had  no  notice 
of  the  proceedings,  and  the  remainder  of  the  land,  thougii 
it  would  have  abundantly  satisfied  the  whole  debt,  was 
bid  in  at  nominal  prices,  and  the  portion  on  which  he 
had  a  lien  was  bid  in  at  its  full  value,  in  order  to  cut 
off  his  equities,  it  was  held  equity  would  relieve,  and  thai 
the  sale  should  be  re-opened  on  petition  of  the  incum- 
brancer, upon  his  compliance  with  proper  terms,  as  b\- 
giving  security  that  on  a  resale  he  would  bid  for  the 
parcels  first  charged  with  the  satisfaction  of  the  demand, 
a  sum  equal  to  its  amount,  and  repay  to  the  foreclosure 
purchaser  all  sums  spent  by  him  in  improving  the  land 
since  its  purchase,  less  reasonable  rent  for  that  time.^'' 

A  mortgagee's  right  to  prompt  foreclosure  of  his  mort- 
gage will  not  be  impeded  or  delayed  by  first  compelling 
him  to  resort  to  a  personal  remedy  he  may  have  against 
a  purchaser  of  a  portion  of  the  mortgaged  premises  from 
the  mortgagor,  who  assumed  payment  of  the  mortgage 
debt.  The  most  that  the  subsequent  purchaser  of  the 
remaining  portion  of  the  land  can  ask,  is  to  have  the 


2s  Armitage  v.  Toll,  64  Mich.  412;  2  .Tones  on  Mort.,  §  1632. 

see  Smith  v.  Rumsey,  33  Mich.  192;  21  Gilba-t  v.  Haire,  43  Mich.  283; 

Bank    v.    Elliott,    53    Mich.    256;  Bullard   v.    Green,    10    Mich.    268; 

Searf.  v.  Chapman,  121   Mass.  19;  McKinney  v.  Miller,  19  Jlich.  142; 

Ohapman  v.  Lester,  12  Kans.  592;  James  v.  Breton,  11  Mich.  25. 
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mortgaged  premises  sold  in  the  inverse  order  of  aliena- 
tion." 

"\Tlien  mortija.si'ed  lands  onibraeo  separate  ])ar('els,  up- 
on one  of  wliicli  is  a  dwellin;;-  house,  that  pared  should 
l>e  sold  last,  and  only  in  case  the  others  do  not  sell  for 
enough  to  satisfy  the  decree."*"' 

The  mortgagor  of  a  lot  mortgaged  as  one  i^arcel  may 
so  sell  on  statutory  foreclosui'e,  althougli  part  of  the  lot 
has  been  conveyed  by  the  mortgagor  to  a  grantee  assum- 
ing the  mortgage  and  the  rest  to  some  one  else.  The 
latter,  if  he  wishes  his  part  sold  last,  should  file  a  bill  in 
etiuity  before  the  sale.-^ 

In  case  of  successive  mortgages,  or  a  mortgage  and  a 
subsequent  sale  on  execution,  or  otherwise,  of  a  portion 
of  the  mortgaged  premises,  the  subsequent  mortgagee 
or  purchaser  may  insist  that  the  portion  of  the  estate 
retained  by  the  mortgagor,  shall  first  be  subject  to  the 
mortgage  debt,  and  that  the  interest  of  subsequent  mort- 
gagees or  purchasei's  shall  be  liable  therefor  in  the  in- 
verse order  of  alienation.-** 

So,  when  a  part  of  the  mortgagor's  eqiiity  of  redemp- 
tion has  passed  from  him  by  sale  under  execution,  the 
mortgagee's  right  of  foreclosure  will  be  limited  to  such 
amount  as  may  equitably  be  enforced  against  such  parcel, 
though  such  mortgagor  may  be  liable  for  a  larger  sum.^^ 

To  enable  a  junior  mortgagee,  subsequent  i^urchaser 
or  judgment  creditor  to  insist,  as  against  the  original 
mortgagees  that  the  effect  of  releases  of  portions  of  the 
mortgaged  premises  by  the  latter  is  a  discharge,  pro 
tanto,  of  the  original  mortgage  debt,  it  is  not  necessary 
for  him  to  file  a  cross-bill  in  a  suit  to  foreclose  the  orig- 
inal mortgage,  as  he  may  obtain  such  relief  upon  an- 
swer.^" 

Administration  of  estates. — Tn  the  administration  of 
the  estate  of  a  deceased  person  the  equity  of  marslialing 
is  applied  principally,  if  not  altogether,  in  the  settlement 
of  questions  which  arise  between  different  claimants  to 

^-■Palmer  v.  SneU.  Ill  IH.  161;  ^t Long  v.  Kaiser,  81  Mich.  51 S. 

Meachnm    v.    Htee}c.    93    III.    13.");  =8  Boone  v.  C!arfc.  129  in.  466. 

Baird  v.  Jackson.  98  lU.  78.  ^o  Ibid. 

it  Strong  v.  Ehlf.  86  Mich.  42.  30 /6id. 
57 
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the  residuum  of  the  estate  after  the  payment  of  the 
debts.-" 

It  is  the  almost  universal  rule  that  the  general  personal 
estate  is  the  primary  fund  for  the  payment  of  debts, 
and  it  therefore  ought  to  be  resorted  to  for  that  purpose 
liefore  articles  specifically  bequeathed  are  taken.  It  is 
also  the  primary  and  natural  fund  for  the  payment  of 
legacies  or  annuities,  and  if  such  are  given  generally, 
they  are  payable  out  of  the  personal  estate  only.''^ 

But  as  a  general  rule,  if  the  personal  estate  as  a  whole 
and  not  as  a  residue,  is  given  in  the  nature  of  a  siiecific 
bequest,  and  another  fund  is  supplied  for  the  payment 
of  debts  and  legacies,  or  if  the  testator  has  by  his  will 
shown  an  intention  to  preserve  the  personal  estate  for 
any  purpose,  that  will  exempt  the  personalty.^^ 

If  the  order  in  which  assets  should  be  applied  to  the 
payment  of  debts  and  legacies  has  been  disturbed,  the 
distui-bance  may  be  corrected  by  the  doctrine  of  marshal- 
ing. Thus,  if  ])ecuniaiy  legacies  have  been  taken  for  the 
pajT^nent  of  debts,  the  legatees  are  entitled  to  the  equity 
of  marshaling  as  against  real  estate  descended,  or  as 
against  real  estate  devised,  but  charged  with  the  pay- 
ment of  debts.  But  they  have  no  right  to  marshal  as 
against  lands  devised,  for  the  interest  of  the  devisee  is 
not  ordinarily,  by  law,  liable  in  priority  to  that  of  the 
legatee.** 

One  to  whom  a  chattel  has  been  specifically  bequeathod 
has  a  right  to  demand  that  the  assets  be  marshaled  in 
his  favor  and  against  the  general  personal  estate.^" 

Where  two  or  more  parties  interested  in  an  estate 
stand  exactly  upon  the  same  footing  so  far  as  respects 
the  lialiility  of  their  interests  to  be  takeji  for  the  pay- 
ment of  the  decedent's  debt,  and  the  share  of  one  is 
taken  while  those  of  the  others  are  left  untouched,  he  has 
a  right  in  equity  to  contribution  from  his  co-legatees.'* 


31  Red.  on  Wills,  853.  aster.  63  III.  477. 

52  BlB.  Prin.  Eq.,  Sec.  S46.  »«  Bis.  Prin.  Eq.,  3oo.  J4». 

33l6i(J.,  Sec.   347;    ClinefeUcr  t.  i^  Ibid..  Sec.  345. 

^l/re«,  IG  111.  32!) ;  i/arris  V.  Z)owi7-  ao  Red.    Wills,    853;     Blspham's 

Jus,  64  111.  466;   MrCtillom  v.  Chid-  Prin.  Kq.,  Sec.  34g. 
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The  uiarsluiliiig  of  securities  where  there  are  different 
debts,  different  securities  and  different  sureties  is  an 
equitable  proceeding,  and  requires  that  all  interested  per- 
sons should  be  pailics  to  the  proceeding  and  bound  by 
tiic  decree  of  court.-" 

31  Bank   v.   Bryan,   268   HI.   151. 
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EQUITABLE  ESTOPPEL. 

Origin  of  doctrine. — Tlie  origin  of  the  doctrine  of 
oquitahlo  ('.st()i)pel,  or  estojijiel  by  conduct,  is  said  to  bo 
found  in  tlie  doctrine  of  cffuity  that  if  a  representation 
be  made  to  another  who  deals  upon  the  faith  of  it,  the 
person  making  it  sliall  nuike  the  representation  good,  if 
he  knew  it  to  be  false.^ 

When  applied  generally. — The  doctrine  is  applied 
where  a  person  by  his  words  or  conduct  voluntarily  causes 
another  to  believe  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  upon  that  belief,  so  as  to 
change  his  previous  position.  In  such  case  such  person 
will  be  estopped  to  deny  the  truth  of  his  representation.^ 

Its  purpose  is  to  prevent  injuries  arising  from  acts 
or  declarations  which  have  been  acted  on  in  good  faitli. 
and  which  it  would  be  inequitable  to  permit  the  party 
to  retract.* 

The  doctrine  is  available  only  when  it  is  consonant 
with  justice.* 

Essential  elements. — The  essential  elements  of  estoppel 
by  conduct  are: 

1.  There  must  have  been  a  representation  or  eoneeaJ- 
merit  of  material  facts/' 

I  Big.  on  Kst.,  431.  App.    122:    Hall   v.   Ilooten.   S5   HI. 

^  Big.  on  Est,  64:  l^mith  v.  New-  ].'59;   Gillelt  v.  Wiley,  12G  111.  310. 

ton,   38    111.   230;    Bank   v.   Bowcn,  ■' Ihirl. 

80    111.   541;    Ins.  Co.  v.   Slec,  123  ■"•Big.    on    Est,    437;     ."imith    v. 

111.   57;   Moses  v.  hoomis,  156  111.  \eivton.    3S    111.    230;     Cow.    Iiia. 

3!)2;   City  v.  Saioyer,  166   III.   290.  Co.  v.  Ives,  56  111.  402;   O'Neal  v. 

•1  Thomas    v.    Boivman,    29    111.  Antcn.     58     111.     148;     People    v. 

426;    Hefner    v.    Vandolali.    .">7    III.  liroirn.   (i7    111.    435;    Dorlarque   v. 

520;    Lecpcr    v.    Hersman,    .')8    III.  Cress,  71   111.  380;   Nohle  v.  Chris- 

218;    Humiston  v.   Trustees.  7    III.  man,    88    111.    186;    liill   v.    Blaek- 

(900) 
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It  is  not  necessary  that  there  should  be  an  express 
statement.  It  may  be  implied  eitlun-  from  acts,  silence 
or  conduct.* 

The  rejiresentntion  must  g-enerally  be  a  statement  of 
fact.  The  statement  of  a  proposition  of  law  will  not 
fjenerally  preclude  the  party  making  it  from  denying  its 
correctness.'' 

The  doctrine  will  nut  be  applied  simply  because  a 
party  who  has  been  guilty  of  no  fraud,  under  a  misap- 
prehension of  law,  has  treated  as  legal  an  act  open  to  the 
inspection  of  all.* 

A  fraudulent  intention  is  not  essential  to  the  doctrine 
of  estoppel,  and  it  is  enough  if  a  fraudulent  effect  would 
follow  if  a  party  were  allowed  to  set  up  a  claim  inconsist- 
ent with  his  former  declaration  and  conduct." 

It  is  a  general  rule  that  if  a  person  interested  in  an 
estate  knowingly  misleads  another  into  dealing  with  the 
estate  as  though  he  were  not  interested  he  will  be  post- 
poned to  the  rights  of  the  ])arty  so  misled;  and  this  rule 
applies  to  one  who  knowingly  suffers  another  to  deal  with 
land  as  if  it  were  his  own,  and  who  knowingly  permits 
another  to  exjiend  money  for  improvements  without  giv- 
ing notice  of  his  own  claim.^" 

It  is  the  duty  of  a  person  having  a  right,  to  assert  it 
when  he  sees  another  about  to  commit  an  act  infringing 
upon  it;  and  acquiescence  consisting  of  mere  silence  may 
operate  as  an  estoppel,  in  equity,  to  preclude  a  party 
from  asserting  legal  title  or  rights  in  property.^^ 

The  estoppel  may  arise  from  passive  conduct  or  con- 
cealmt  nt  as  well  as  by  active  conduct.  A  party  who 
negligently  or  culpably  stands  by  and  allows  another  to 
contract  on  the  faith  and  understanding  of  a  fact  which 

tcelder,  113  lU.  283;   R.  R.  Co.  v.  99;    Winslow   v.    Cooper,    104    111. 

BeUeville,   122   111.   376;    Siegel   v.  235;  Holcomb  v.  Boynton.  151  111. 

Colby.  176   111.   210;    Sup.   Tent  v.  294;    Weaver  v.   Peasley,    163    111. 

Stenslattd,  206  111.  124.  251. 

«  Big.    on    Est.,    437;    Ex    parte  « MilUpan  v.  Miller,  253  111.  511. 

Rockford,   1    LoweH,   345;    Lough-  ^o  Milligan  \.  Miller,  2v3  111.  511. 

ran  v.  Gorman,  256  111.  46.  "  MiUigan    v.    Miller,    253     111. 

'Big.   on    Est.,   438;    Wright   v.  511;  Loughran  v.  Oorman,  256  111. 

Stire.  173  111.  571.  46. 

» Dinct    V.    Bilert,    13    111.    App. 
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he  can  contradict,  can  not  afterwards  dispute  that  fact 
in  an  action  against  the  person  whom  he  has  assisted  in 
deceiving.  If  a  person  is  silent  when  it  is  his  duty  to 
speak  he  should  not  be  pennitted  to  speak  when  it  is  his 
duty  to  keep  silent.^^ 

Where  the  foundation  of  the  alleged  estoppel  is  in 
mere  silence,  as  by  the  omission  to  give  notice  of  exist- 
ing rights,  it  can  not  be  relied  upon,  if  the  means  of  as- 
certaining the  true  state  of  the  case  is  afforded  by  the 
public  reeords.^^ 

This  rule,  however,  does  not  apply  where  the  land  own- 
er has  actively  encouraged  and  induced  the  injured  party 
to  act." 

An  estoppel  can  arise  by  silence  only  where  there  i?^ 
knowledge  of  the  facts  on  one  side  and  ignorance  on  the 
other;  if  the  means  of  knowledge  are  equally  open  to  botli 
parties,  there  can  be  no  estoppel.^^ 

If  the  silence,  however,  is  not  the  result  of  fraud,^®  or 
of  gross  negligence,^''  his  conduct  will  not  raise  an  es- 
toppel. 

A  person  is  not  estopped  by  his  silence  where  there  is 
no  positive  duty  and  opportunity  to  speak,^*  or  the  party 
is  in  ignorance  of  his  rights.^® 


12  J/iven    V.    Belknap,    2    Johns.  Knapp    v.     Jones,     143     III.     375; 

573;  Pickard  v.  Sears,  6  Ad.  &  El.  Sicgel  v.  Colby,  176  111.  210. 

469;   McLaurie  v.   Thomas,  39  III.  ii^  Lawrence  v.   Luhr,   15    P.    F. 

291;    Lloyd   v.    Lee,    45    111.    277;  Sm.    241;     Corning    v.    Troy,    39 

Jeneson   v.   Jeneson,    66    111.    259;  Barb.   311;    Shaw  v.   Spencer,  100 

Tucker    v.    Conwell,    67    111.    552;  Mass.  382. 

Bae.hr  V.  Wolf,  59  111.  470;  Hefner  it  Smith  v.  Newton,  38  III.  230; 

V.    Vandolah,   57   111.    520;    Vail  v.  Mayer    v.    Ehrhart,    88    111.    452; 

7ns.    Co.,    192    111.    567;    Milligan  Oillet  v.  Wiley,  126  111.  310;  Quick 

V.  Miller,  253  111.  511;  Loughran  v.  v.  Nitschelm,  139  111.  251:  Wright 

Gorman,  256  111.  46.  v.   Stice,  173   111.  571;    Vail  v.  Ins. 

isIIiU   V.    Blackwelder,    113    111.  Co.,  192  111.  567. 

283;    Thor  v.  Oleson,  125  111.  365;  '^  liramhlc     v.      KiiHi.ilmiij.     39 

Mfg.   Co.  V.   fxiggclt,   84    111.    556;  ArU.    I!!];    //.   R.  v.  Kadd.  89  Ind. 

McDonald  v.  Utark,  176  111.  456.  12S;   Vielc  v.  Judson.  82  N.  Y.  32; 

i*Bill   V.   Blackwelder,    113    III.  Diffenhach  v.  Togeler.  61  Md.  370 

283;    Battrup  v.  Prendergast.   170  ^o  Mullaney    v.    Duffy,    145    III. 

111.  663.  559;  Bradley  v.  Lightcap,  202  111. 

i»ilW?.i   T.    Graves,   38   111.    455;  ^rA;  Zeigler  v.  Brcnnenwn,  2?^~  lU. 

iliiUnnry    V.    Duffy,    M.".    111.    5.^9;  15. 
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Tn  goueral  it  is  osscntial  (liat  llie  acts  or  represeuta- 
tii)us  1)0  voluntaiy.-" 

The  representation  or  conduct  must  bo  plain  and  cer- 
tain.-* It  must  be  such  as  ordinarily  would  lead  to  the 
results  complained  of.  An  act,  or  representation  consist- 
ent with  good  faith  and  the  injurious  result  of  which 
could  not  have  been  foreseen  by  any  ordinary  forecast, 
does  not  operate  as  an  estop])ol,  although  injuiy  results.*^ 

The  representation  or  concealment  must  ordinarily 
have  reference  to  a  present  or  past  state  of  facts  only,^^ 
and  not  matters  of  law  or  opinion.-* 

A  representation  looking  to  the  future  is  generally  a 
mere  expression  of  opinion.-'' 

The  representation  or  concealment  need  not  have  been 
the  sole  inducement  for  the  change  in  position.-" 

Only  parties  and  their  privies  are  bound  by  the  repre- 
sentation, and  only  those  to  whom  the  representation  is 
made,  and  their  privies,  may  take  advantage  of  the  rep- 
resentation." 

In  this  State  the  doctrine  applies  to  married  women. 
A  wife  who  holds  her  husband  out  as  her  agent  for  the 
making  of  a  contract  will  be  estopped  to  deny  a  liability 
for  his  acts  done  in  her  behalf  with  respect  thereto  ;-*  but 
parties  under  disability,  such  as  infants,  are  not  estopped 
unless  their  conduct  has  been  intentional  or  fraudulent.^^ 

:o  Gillett  v.  Wiley,  126  111.  310;  =<!  McAleer  v.  Horsey,   35   Mich. 

People    V.    Brotcn,    67     111.     43.';;  439. 

Powell  V.  Rogers,  103   111.  31S.  =?  Big.    on    Est.,    442;    Mills    v. 

21  Tillotson  V.  Mitchell.  Ill   IH.  Graves,  38  III.  455. 

518;    Glazier   v.   Streamer,   57   111.  ->i  Higgins   v.    Ferguson,    14    III. 

91;   Preble  v.  Conger,  66  lU.  370.  269;   Donaldson  v.  Holmes,  23  111. 

'^Hefner    v.    Yandolali,    57    111.  S5;   Anderson  v.  Armstead,  69  111. 

520;    Davidson   v.    Young,    38    111.  452;   Oglesby  v.  Pasco,  79  111.  164; 

145;     Talcott    v.    Brackett,    5    111.  Patterson  v.  Lawrence,  90  111.  174; 

Api).   60;    Lambert  v.   Borden,   16  Paulsen    v.    Manske,    126    111.    72; 

111.  App.  431;  Knoebel  v.  Kircher,  Richards    v.    Spry,    169    lU.    238; 

33  111.  308.  Smith    v.    Willard,    174    111.    538; 

23  Big.   on   Est   438;    Wright   v.  Dewees    v.    Osborne,    178    III.    39; 

Slice,  173  111.  571.  Bastrup   v.    Prendergast,    179    111. 

■it  Phelps   V.   R.   R.    Co.,    94    111.  553. 

548.  "  Schnell    v.     Chicago,     38     111. 

-'Allen  V.  Handle,  50  Conn.  9;  382;    Kane  v.   Herrington,   50   111. 

Jackson  v.  Allen,  120  Mass.   64.  232;    Wieland   v.  Kobick,   110   111. 

16. 
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The  estoppel  will  be  strictly  limited  to  the  representa- 
tion made,^"  and  it  can  not  be  extended  to  objects  which 
the  parties  can  not  reasonably  be  supposed  to  have  had 
in  view.^^ 

Where  the  representation  is  corrected  or  withdrawn 
before  acted  upon,  an  estoppel  can  not  be  urged.^^ 

2.  The  representation  must  have  been  made,  or  the 
concealment  practiced,  loith  knoivledge  of  the  facts.^^ 

If  the  representation  is  made  by  mistake,  there  is 
ordinarily  no  estoppel.^*  Ignorance  of  the  truth  of  the 
representation  does  not,  however,  prevent  an  estoppel 
where  it  is  the  result  of  gross  negligence.^' 

3.  The  parti/  to  whom  it  ivas  made  must  have  been 
ignorant  of  the  truth  of  the  matter.^^ 

It  is  essential  that  the  party  claiming  the  estoppel 
should  not  only  have  relied  upon  the  acts  or  representa- 
tions of  the  other,  but  that  he  was  destitute  of  knowl- 
edge and  of  any  convenient  and  available  means  of  knowl- 
edge of  the  true  facts. ^^ 

An  estoppel,  to  be  binding,  must  be  reciprocal  and 
conclude  both  parties,  and  generally  when  the  avenues 


30  Murray  v.  Jones,  50  Ga.  109;  Mayer    v.    Ehrhart,    88    111.    452; 
Tilton  V.  NeJson,  27  Barb.  095.  Gray  v.  Agnew,  95  111.  315;  Gillett 

31  Needles    v.    Hanifan,    Jl    111.  v.    Wiley,    126    III.    310;    Quick   v. 
App.  303.  Kitschelni;  139  III.  251;  Wright  v. 

32  Sanitary  District  V.  Cook,  159  Stice,    173    111.    571;    Vail   v.    Ins. 
111.  184;   Ins.  Co.  v.   Slec,  123  111.  Co.,  192  111.  567. 

57.  3''/6.;   lb. 

33  Big.  on  Est.,  437;  ftmith  v.  ■''li  Big.  on  Est.,  437;  Smith  v. 
Newton,  38  III.  230;  Com.  Ins.  Co.  Newton,  38  111.  230;  Com.  Ins.  Co. 
V.  Ives,  56  111.  402;  O'Neal  v.  v.  Ives,  56  Til.  402;  O'Neal  v. 
Auten,  58  111.  148;  People  v.  Autcn,  58  111.  148;  People  v. 
Brown,  67  111.  435;  Dorlarqne  v.  Brown.  67  111.  435;  Dorlarque  v. 
Cress,  71  111.  380;  Nohle  v.  Chris-  Cress,  71  111.  3S0;  NoUe  v.  Chris- 
man,  88  111.  186;  Hill  v.  Black-  man.  88  111.  186:  Hill  v.  Black- 
welder,  113  111.  283;  R.  R.  Co.  v.  welder.  113  111.  282;  R.  R.  Co.  v. 
Belleville,  122  111.  376:  Tillotson  Belleville,  122  111.  376;  Knapp  v. 
V.  Mitchell.  Ill  111.  518;  Siegel  v.  Jones.  143  III.  375;  Holeomb  v. 
Colby,  176  111.  210;  Pease  v.  lioynton,  151  111.  294;  Supreme 
Trench,  98  111.  App.  24;  Supreme  Tent  v.  Stensland,  206  III.  124. 
Tent  V.  Stensland,  206  III.  124;  3t  Gallagher  v.  Northrup,  215 
Davis  V.  Hincki,  264   111.  46.  111.  5C3. 

•it  Smith  V.  Newton,  38  111.  230; 
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of  information  aro  equally  open  to  botli,  tlioro  will  be 
no  bar.'* 

There  is  no  estoppel  where  botli  parties  are  equally 
in  possession  of  all  the  facts  pertaining  to  the  matter 
relied  on  as  an  estoppel.*^ 

4.  The  representation  must  have  been  made  or  the 
roncralmcnt  practiced  tvith  the  intention  that  it  should 
he  acted  upon  b;/  the  other  party.*" 

The  intent  may  be  legally  inferred  from  the  fact  that 
the  jierson  misled  would  be  injured  were  the  estoppel 
not  enforced.'** 

There  must  have  been  knowledge,  actual  or  construct- 
ive, by  the  party  making  the  representation,  that  the 
other  party  intended  at  the  time  to  act  ui)on  it.^- 

The  representation  must  be  such  as  to  induce  a  man 
of  ordinary  prudence  to  act  thereon.*^ 

"Where  reliance  is  placed  upon  inquiries,  the  latter 
must  have  been  clear  and  not  misleading.**    . 

One  can  not  claim  an  estoppel  because  of  representa- 
tions wliich  he  entrapped  another  into  making.^^ 

If  the  representation  has  been  procured  by  fraud  there 
can  be  no  estopjiel  upon  the  party  making  it  though 
he  made  it  witii  the  full  intention  that  it  should  be  acted 
upon.*" 

Mere  loose  expressions  inadvertently  made  in  ignor- 
ance of  the  rights  of  the  parties,  can  not  operate  as  a 
bar  to  the  assertion  of  the  truth;  nor  can  expressions 
in  their  character  ambiguous.*'' 

5.  The  party  to  ivhom  the  representation  ivas  m-ade 

"Big.    on    Est.,    47;     MiUs    v.  283. 

Graves.  38  111.  455;    Siegel  v.  Col-  «  Big.    on   Est.,    476;    Anderson 

by.  176  111.  210.  v.  Lyons,  11  Allen,  349. 

3»  fiTnapp  V.  Jones,  143  111.  375;  ^^  Hefner    v.    Vandolah,    57    111. 

Siegel  v.  Colby.  176  111.  210.  320. 

to  Kinnear  \.  Mat-key.  S5  U\.  9G:  **  Tillotson  v.   Mitchell,   111   III. 

Winsloic   V.   Cooper.   104    111.   235;  518. 

Oolccnda    v.    Field.    108    111.    419;  *^  Gallagher  \.  People,  ^l  lU.  ii90. 

hicgel  V.  Colby.  176  111.  210;   Doo-  *e  wilcox    v.    Howell,    44    Barb. 

ley  V.  Vance,  97  III.  App.  42;   Su-  398;   HoUlen  v.  Ins.  Co.,  46  N.  Y. 

preme  Tent  v.  Stensland.  206  111.  1. 

124.  tT  .Mills   V.    Graves,   38   111.    455; 

*i  Hill   V.    Blackicelder,    113    111.  see  McPhail  v.  People,  160  111.  77. 
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or  upon,  wliom  the  concealment  ivas  practiced,  must  ha/ve 
relied  thereon,  and  been  thereby  induced  to  niter  his  con- 
dition or  position  in  some  ivay  to  his  prejudice  in  case 
the  contrary  is  allowed  to  prevail.**^ 

Both  a  fraiiduleut  pui-pose  and  a  fraudulent  result  are 
essential;  there  must  be  both  decei^tion  and  a  change 
of  conduct  in  consequence.*" 

If  the  element  of  fraud  is  wanting  there  can  be  no 
estoppel.^" 

There  must  be  deception,  misrepresentation  or  con- 
cealment of  material  facts,  and  reliance  thereon  with 
prejudice,  and  hence  ignorance  on  the  part  of  him  who 
asserts  the  estoppel.  There  is  no  estoppel  where  the 
parties  are  equal  in  knowledge  of  the  facts. ^^ 

It  is  not  necessary  that  the  intention  be  fraudulent; 
it  is  enough  that  it  would  be  fraudulent  in  effect,  to 
permit  the  party  to  assert  that  which  would  be  incon- 
sistent with  his  former  acts  or  declarations. °^ 

A  representation  to  operate  as  an  estoppel  by  conduct 
must  be  external  to  and  not  necessarily  implied  in  the 


*sKnoebel  v.  Kirclier,  33  111. 
308;  Fetroto  v.  Merriwether,  53 
111.  275;  Flower  v.  Elwood,  66  III. 
438;  Mfg.  Co.  v.  Daggett,  84  111. 
556;  Noble  v.  Chrisman,  88  111. 
186;  Ball  v.  Hooten,  85  111.  159; 
Leopold  V.  Salkey,  89  111.  412; 
Powell  V.  Rogers,  105  111.  318; 
Moshier  v.  Frost,  110  111.  206; 
Burke  v.  Grant,  116  lU.  124;  Rob- 
bins  V.  Moore,  129  111.  30;  Wash- 
ingtonian  Home  v.  Chicago,  157 
111.  414;  Ins.  Co.  v.  Ross,  159  111. 
476;  Siegel  v.  Colby.  176  111.  210; 
M.  W.  A.  V.  Davis,  184  111.  236; 
Sup.  Tent  V.  Stcnslanil,  206  111. 
124;  Keelin  v.  Postleicait  Co..  259 
111.  130;  linimc.r  v.  Bchr.  264  111. 
568;   SoOen  v.  Clancy,  269  111.  98. 

40  Story's  Eq.  Jur.,  Sec.  1543; 
Smith  V.  Kenton,  38  111.  230; 
Davidson  v.  Young.  38  111.  145; 
Flower  V.  Ellwood,  66  III.  438; 
Hank  V.  Ricker,  71  111.  439;   Chan- 


dler V.  White,  84  111.  435;  Powell 
V.  Rogers,  105  111.  318;  Wilson  v. 
Roots.  119  111.  379;  Knapp  v. 
Jones,  143  111.  375;  Holcomb  v. 
Roynton,  151  III.  294;  Bank  v. 
Schott,  34  111.  App.  500;  Murphy 
V.  Battle,  155  III.  182;  Gillespie 
V.  Gillespie,  159  111.  84;  Keller  v. 
Coman,  162  111.  117;  Vail  v.  Ins. 
Co.,  192  111.  567;  Bank  v.  Wliite, 
159  111.  136;  Campbell  v.  Goodall, 
54  111.  App.  24;  Peasley  v.  Weaver, 
64  111.  App.  80;  Trust  Co.  v. 
Stewart,  65  111.  App.  391. 

^olbid.;  Covenant  Assn.  v.  Kent- 
ner.  188  111.   431. 

•■iHolcomh  V.  noynton,  l.M  111. 
294. 

^■-Bill  V.  Blackwelder,  113  111. 
283;  Brayton  v.  Harding,  56  III. 
App.  362;  Heidenbluth  v.  Rudolph, 
152  111.  316;  Loati  Assn  v.  Trc- 
vette,  ICO  111.  390. 
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transaction  ilst'Il";  and  J'raud,  or  .sumetliiug  tantamount 
thereto,  is  the  distinctive  characteristic  of  such  an  es- 
toppel.'*^ 

A  representation  made  after  tlie  change  of  position 
works  no  estoppel.'* 

Illustration  of  the  rule. — "Wliere  an  owner  of  land  stands 
hy  in  silence  while  another  exhibits  an  ap]iarently  per- 
fect title  to  it,  and  sells  it  on  the  faith  of  such  title,  he 
is  estopped,  in  equity,  afterward  to  assert  his  title;" 
hut  it  is  otherwise  if  the  person  so  standing  by  is  a 
minor,  and  so  incapable  of  moving  for  the  protection 
of  his  interest.**® 

Where  a  person  holds  another  out  as  the  owner  of 
lirojjerty,  or  allows  another  to  appear  as  the  owner  there- 
of, having  power  to  dispose  of  it,  he  is  estopped,  as 
against  an  innocent  person  dealing  in  faith  thereof,  to 
assert  ownersliip.^^ 

The  rule  applies  to  married  women  who,  as  to  their 
separate  property,  hold  out  their  husbands  as  owning 
proi)erty  or  as  having  power  to  dispose  of  the  same.^* 

Adjoining  land  owners  may  settle  a  disputed  bouudaiy 
iigreeraent,  and  sucli  settlement,  followed  by  possession, 
hinils  them,  not  as  passing  title  by  parol,  but  for  the 
reason  that  uncertainties  as  to  the  trne  location  of  a 
nmtual  boundary  line  may  be  adjusted  and  settled  by 
the  volmitary  agreement  of  the  respective  owners  of 
adjoining  premises,  and  that  when  such  agreements  are 
fairly  and  clearly  made,  the  parties  thereto  are  not  al- 
lowed to  re-open  the  controversy,  but  are  required  to 
abide  by  their  agreement.^® 

.'.3  People  V.   Brown,  67   111.   435.  56  Kane    Co.    t.    Herrington,    50 

M  McCall  V.  Powell,  64  Ala.  254 ;  111.  232. 

Brhrrns  v.  Ins.  Co.,  64  Iowa,  19;  -'T  Anderson  v.  Armstead,  69  111. 

Straus    V.    Minzenlieimer,    78    111.  4.".2;    Springer  v.   Kroeschell,   161 

492.  III.  358;  Loughran  v.  Gorman,  25C 

■-■■Dyer  v.  Martin,  4  Scam.  146;  111.   46. 

Cochran    v.    Harrow.    22   III.    345;  ^^  Anderson  v.  Armstead,  69  111. 

Donaldson   v.   Bolnies,   23   111.   85;  452;   Stout  v.  Ellison,  15  111.  App. 

Doan  V.  Mauzry,  33  111.  227;  Kane  222;  McNichols  v.  Kettner,  22  111. 

Co.    V.    Herrington,    50    111.    232;  App.   493. 

Baehr  v.   Wolf,   59   III.   470;    Har-  ^■aYates    v.    Shaw,    24    111.    367; 

ding  v.  LeMoyne,  114  111.  65.  Cronell  v.   Maughs,  2   Gilm.   419; 
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The  legal  title  to  premises  can  not  be  transferred  by 
an  estoppel  in  pais,  which  can  not  be  made  available  in 
an  action  at  law.®"  An  estoppel  in  pais  is  not  available 
in  ejectment.**^ 

Estoppel  in  pais  affecting  permanent  interests  in  real 
estate  can  only  be  made  available  in  a  court  of  equity.*^ 

While  the  doctrine  will  be  applied  in  proper  cases  to 
a  municipal  corporation,  when  it  represents  public  rights 
and  interests,  as  justice  and  right  may  require,  such  an 
estoppel  can  only  be  set  up  as  a  means  of  preventing  in- 
justice where  the  acts  of  the  municipality  have  induced 
a  change  of  conduct  in  the  complaining  party,"^  and 
in  applying  the  doctrine  the  courts  will  decide  the  ques- 
tion, not  by  the  mere  lapse  of  time,  but  by  all  the  cir- 
cumstances of  the  case,  and  hold  the  public  estopped  or 
not,  as  right  and  justice  may  require.*'* 

Where  the  public  have  long  withJield  the  assertion  of 
control  over  streets,  and  private  parties  have  been,  by 
the  acts  of  those  representing  the  public,  induced  to  be- 
lieve the  streets  abandoned  by  the  public,  and  on  the 
faith  of  that  belief,  and  with  the  acquiescence  of  those 

Bauer  v.   Gottsmanhmisen,  65   111.  111.   571;    Linncrtz  v.  Dorway,  175 

499;     Cutler    v.    CalUson,    72    111.  111.  50S. 

113;   Kerr  v.  Hitt,  75  111.  51;   Mc-  ^-^  Quick   v.    Nitschelm,    139    111. 

Namara    v.    Seaton.    82    111.    498;  251;   Linncrtz  v.  Dorway,  175  III. 

Hubbard    v.    Steams,    86    111.    35;  508;    City  v.  R.  Co.,  236   111.  236; 

Grimm   v.    Murphy,   110   111.    271;  Town  v.  Elliott,   259   111.   72;    see 

Darst  V.  Enlow,  116  111.  475;   City  Boyd  v.  Eimmel,  244  111.  545. 

V.    Cemetery   Assn.,    126    111.    221;  «3  B.  R.  Co.  v.  Joliet,  79  111.  25; 

Quick  V.  Nitschelm,  139   III.   251;  City  v.   Werner,   166    111.   31;    Ry. 

Bcrghoejer    v.    Frazier,    150     111.  Co.  v.  People,  91  111.  251;   City  v. 

577;    City  v.   McClintock,   155   111.  Sawyer,  16G  111.  290;  Lee  v.  Tovm, 

608;    St.   Bede   College   v.    Weber,  118   111.   304;    Jordan  v.   City,  166 

168  111.  324;   Linncrtz  v.  Dorway,  111.  530;   City  v.  Tichcnor,  179  111. 

175  111.  508;  Henderson  v.  Dennis.  97;    Shirk   v.    City,    195    111.    298; 

177   111.  547;    Clayton  v.  Feig,  179  Otis  v.  City,  263  111.  419. 

111.     534;     LaMont    v.    Dickinson.  oiibid.;    City    v.    Johnston.    56 

1S9   111.   628.  111.  45;  Martel  v.  City,  94  111.  67; 

e«  Wales   V.   Bogue,  31   111.   464;  R.  R.  Co.  v.  Joliet.  79  111.  25;  City 

Mills  V.  Craves.  38  111.  455;  Blake  v.    MrCHiitoek,    155    111.    608;    Vil- 

V.    Fash,    44    III.    302;    Hayden   v.  lagc    v.    Schrocder,    1S2    111.    102; 

McCloskey,   161   111.   351.  Jordan  v.  City,  166  III.  530;   Con- 

01  lb.;  lb.;  Quick  v.  Nitschelm,  sumers   Co.   v.   City.   268    111.    113. 
139   111.  251;    Wright  v.  Stice,  173 
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representing  the  public,  they  have  placed  themselves,  by 
making  structures  or  improvements  in  the  street,  in  a 
situation  where  they  must  suffer  great  pecuniai"}^  loss 
if  those  representing  the  public  be  allowed  afterward 
to  allege  that  the  street  was  not  abandoned,  the  doctrine 
of  equital)le  estopjx'l  may   be   applied/'-'^ 

In  a  proceeding  by  the  People  for  usurping  the  fran- 
chises of  a  private  corporation,  the  doctrine  of  estoppel 
has  no  application.*® 

If  the  owner  of  land  exhibits  a  map  or  plat  of  a  town 
or  addition  platted  thereon  and  on  which  a  street  is 
defined,  and  sells  lots  abutting  on  such  street,  and  witli 
reference  to  the  plat  exhibited,  then  the  purchasers  of 
such  lots  have  a  right  to  have  the  street  remain  forever 
open  and  free  from  all  claim  or  interference  of  the 
])roprietor  or  those  claiming  under  him,  inconsistent 
therewith;  and  the  owner  and  all  claiming  under  him  will 
be  estopped  perpetually  from  denying  the  existence  of 
the  street.®' 

While  a  note  delivered  as  a  mere  gift  is  open  to  the 
defense  of  a  want  of  consideration,  yet  that  defense  can 
not  be  made  to  it,  if  money  has  been  expended,  or  liability 
incurred  in  reliance  upon  the  note,  which  by  legal  neces- 
sity must  cause  loss  or  injuiy  to  the  person  expending 
money  or  incurring  liability,  if  the  note  is  not  paid. 
The  gift  will  bo  upheld  upon  the  ground  of  estoppel.®* 

Where  the  real  members  of  a  partnership  hold  out  a 
person  to  the  world  as  a  partner,  they  are  estopped 
from  denying  the  existence  of  a  copartnership  with  him 
as  a  member,  to  one  who  has  dealt  with  him  as  a  member 
of  the  firm.«» 

«5  Lee   V.    Town   of  Mound    Sta-  ^- Earll  v.  Chicago,  136  III.  277; 

Hon.  118  111.  304;   Jordan  v.  City  Rusk  v.  Berlin,  173  III.  634;   Ma- 

of  Chenoa.   166   111.  530;    Shirk  v.  son   v.    City,   163   III.    351;    Eisen- 

City.  196   111.   298;   Remy  v.   City.  drath    v.    City,    192    111.    320;    see 

268   III.    597;    People  v.   City.   215  Shedd  v.   Alexander,   270  111.   117. 

111.  488.  es  Pratt  v.  Trustees,  93  111.  475: 

<i' People    V.    Pullman    Co..    175  Beach  v.  Church.  96  III.  177;  Hncl- 

111.   125;    People   v.   Gary.   19C   111.  son    v.     Seminary.    113     III.     61S: 

310;  People  v.  Shedd,  241  111.  155;  Bcatty  \.  College,  177  lU.  280. 

People  v.  Cowan,  247  III.  357;  <■■«  Bank  v.  Kinnare,  n4  lU.  ZhS. 
People  v.  Mackey,  255  111.  144. 
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Wliere,  by  parol,  there  is  a  waiver  of  a  condition  of 
a  sealed  instnnnent  which  is  in  the  nature  of  a  release, 
surrender  or  discharge,  and  the  parties  act,  or  fail  to 
act,  because  of  such  waiver,  the  doctrine  of  estoppel  will 
preclude  a  denial  of  the  effect  of  the  parol  agreement;'" 
but  such  parol  waiver  can  not  operate  to  introduce  any 
new  element  into  the  sealed  contract. ''^ 

The  rule  which  precludes  a  tax-payer  in  Illinois  from 
questioning  the  accuracy  of  his  own  return  is  based  upon 
public  policy  and  not  upon  the  doctrine  of  estoppel.''^ 

132;    Worrell  v.  Forsyth,   141   111.      22;  Moses  v.  Loomis,  156  111.  392. 
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SECTION    I. 
NATURE  OF  DOWER. 

Dower  is  an  estate  for  life  wlucli  the  law  gives  the 
widow  ill  the  lands  and  tenements,  or  liereditaments,  of 
which  the  husband  was  seized  during  coverture.  Strict- 
ly, it  api^lies  only  to  what  the  law  gives  her,  independent 
of  any  act  of  the  husband,  and  which,  in  fact,  it  is  not 
in  his  power  to  bar.  A  marriage  portion,  therefore, 
whether  given  with  the  wife  or  secured  to  her  use,  and 
whether  so  given  or  secured  by  the  father  or  other  rela- 
tive, or  by  the  husband  himself,  is  not  dower,  and  yet 
the  term  by  which  such  marriage  ])ortion  was  desi.gnated 
in  the  Roman  law  was  used  by  P>ractnn  and  other  English 
writers,  for  the  right  of  the  widow  in  the  lands  and  tene- 
ments of  her  deceased  husband  given  to  her  by  the  com- 
mon law,  as  well  as  the  endowment  in  contemplation  of 
marriage,  which  last  was  also  called  donatio  ante  nuptias. 

(911) 
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The  English  word  "dower"  expressed  the  former,  and 
also  the  donation  before  marriage,  which  was  in  two 
modes,  viz.,  ad  ostium  ecclesicc,  and  ex  assensu  patri.'<. 
Both  of  these  endowments  were  made  at  the  porch  of  the 
clmrch,  after  affiance  and  before  marriage;  in  the  one 
the  husband  endowed  the  wife  of  lands  of  which  he  was 
himself  seized;  in  the  other,  with  the  consent  of  his 
father,  he  endowed  her  of  lands  belonging  to  the  father; 
and  it  was  usual  to  specify  the  particular  lands  intended. 

Endowments  at  the  church  door  was  the  common  mode 
of  providing  for  the  wife  in  the  time  of  Bracton  (1260), 
and  no  other  mode  could  be  substituted,  as  by  will  or 
other  conveyance,  the  object  of  which  was  to  prevent 
fraud. 

The  feudal  restriction  against  alienation  of  lands  was, 
however,  extended  to  dower,  and  the  husband  was  not 
allowed  to  endow  the  wife  ad  ostium,  ecclesuc  of  more 
than  one-third  part  of  his  lands.  This  gave  rise  to  the 
common  law  rule  which  has  ever  since  prevailed. 

Tn  the  absence  of  such  donation,  or  in  case  of  the  omis- 
sion to  specify  the  particular  lands,  it  was  prescribed 
that  the  wife  should  be  entitled  to  one-third  of  the  lands 
of  the  husband  for  life  if  she  survived  him,  which  was 
called  dos  rationabilis.  It  was  at  first  limited  to  the 
lands  which  tlie  husl)aiid  had  at  the  time  of  the  donation, 
unless  he  especially  charged  his  future  acquisitions;  and 
in  case  he  had  no  lands,  or  not  sufficient,  he  was  per- 
mitted to  endow  his  wife  of  personal  property,  which 
was  held  to  be  a  bar  against  any  claim  to  dower  of  lands 
thereafter  acquired.  l>ut  in  Magna  Charta  it  was  pro- 
vided that  the  wife  should  have  for  dower  the  third  part 
(if  all  lands  wliich  the  husband  had  held  during  his  lire- 
time,  unless  slic  had  been  (Midowcd  with  less  ad  ostium 
ccclesia: 

In  the  reign  of  Ileury  IV,  (A.  D.  1403,)  it  was  denied 
that  the  wife  could  be  endowed  of  her  husband's  goods 
and  chattels;  and  Littleton,  who  wrote  in  the  reign  of 
Edward  TV  (14(56),  asserted  that  she  could  be  endowed 
ad  ostium  prdesia:  of  more  than  a  part  of  the  lands,  and 
that  she  had  the  election,  after  the  death  of  her  husband, 
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to  accept  it  or  to  take  her  dower  at  coiuuiou  law.  In  con- 
sequence of  this  uncertainty,  that  mode  of  end()^\^uent 
fell  into  disuse,  but  was  never  abolislu'd  hv  law  until  the 
reign  of  William  IV  (1833). 

Dower  at  common  law  is  different  from  the  dotation 
of  other  countries,  in  heinji;  limited  wholly  to  lands,  and 
to  sucli  only  as  the  husband  holds  in  fee.  By  the  civil 
law  the  donatio  ante  nuptias  or,  as  Justinian  called  it. 
propter  n}iptias,  was  all  the  provision  made  for  the  wife. 
It  might  consist  of  either  lands  or  personal  ])roperty, 
but  though  it  went  into  the  possession  of  the  husband, 
it  could  not,  if  it  consisted  of  lands,  be  alienated  by  him 
even  with  the  wife's  consent,  for  which  the  reason  given 
is  the  fragility  of  the  female  s<>x.  Upon  the  death  of  the 
husband,  or  dissolution  of  the  marriage  otherwise,  the 
wife  only  took  what  had  been  given  her  on  the  marriage, 
or  of  whicli  a  donation  had  been  made  during  the  mar- 
riage. Of  the  otlier  projierty  of  the  husband  she  could 
take  nothing  either  as  widow  or  heir. 

In  France,  the  two  modes  of  providing  for  the  wife  are 
designated  by  the  discriminative  terms  dot  and  douaire; 
the  former  of  which  is  defined  to  be  that  which  the  wife 
brings  in  marriage;  the  latter  is  the  right  which  the 
wife  has,  by  custom  or  matrimonial  contract,  to  a  certain 
portion  of  the  estate  of  the  husband  upon  his  death.  The 
origin  of  douaire  was  that  in  some  provinces  of  France, 
called  France  coutumicre,  women  were  not  endowed  on 
marriage,  and  hence  grew  up  the  (custom  that  the  hus- 
band, at  his  death,  should  leave  something  for  the  sup- 
port of  the  wife.  Wliat  was  so  left  was  called  either 
dot  or  douaire,  the  wife  ])eing  said  to  be  douce  or  dotee. 
But  as  it  was  intended  for  her  support  merely,  it  was 
provided  that  after  her  deatli  it  sliould  go  to  the  cjiil- 
dren  of  the  husband  if  he  left  any. 

Philip  Augustus  (A.  D.  1484)  fixed  the  dower  of  the 
wife  at  one-half  of  the  goods  which  the  husband  had  at 
the  mairiage. 

Henry  II  (A.  D.  1164)  of  England,  established  in  his 
French  provinces  a  rule  that  dower  should  he  one-third, 
and  this  difference  continued  to  exist  on  the  opposite 
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sides  of  the  Loire,  until  the  customaiy  law  was  swept 
away  bv  the  legislation  which  succeeded  the  revolution 
of  1789." 

By  the  present  law  of  Prance  married  people  may,  by 
stipulation  made  before  marriage,  become  subject  to  the 
law  of  the  community,  or  to  the  law  of  dowery.  If  the 
fomier,  it  brings  into  common  stock  all  the  movables  of 
which  the  parties  are  possessed  at  the  time  of  marriage, 
and  of  the  immovables  which  shall  be  accpiired  during 
marriage. 

Dower  (la  dot)  is  what  the  wife  brings  to  the  husband 
in  marriage,  and  it  may  be  either  by  donation  from  an- 
other or  by  a  settlement  of  the  wife  upon  herself,  and 
it  may  extend  to  all  the  present  or  future  property  of 
the  wife,  but  can  not  be  constituted  or  augmented  during 
marriage.  The  parties  may  sti]iulate  for  a  community 
of  future  acquisitions  only.  The  husband  has  the  man- 
agement of  dotal  jiroperty,  but  is  accountal)le  as  a  usu- 
fruct\iary,  and  in  case  it  be  put  in  peril  the  wife  may 
obtain  a  sei)aration  of  goods. 

The  English  law  of  dower  has  undergone  very  great 
changes.  By  statute  3  and  4,  William  IV,  Ch.  105,  the 
widow  is  not  entitled  to  dower  of  lands  which  the  hus- 
band has  dis]iosed  of  in  his  lifetime,  or  by  will.  All 
charges  by  will  and  all  debts  and  incumln-ances  to  which 
the  estate  of  the  husband  is  subject,  take  priority  of 
dower;  and  dower  is  made  subject  to  any  restrictions 
which  the  husband  may  impose  by  will.  Ikit,  on  the  other 
hand,  the  wife  is  entitled  to  equitable  dower  of  any  bene- 
ficial interest  of  the  husband  which  shall  amount  to  an 
estate  of  inheritance  in  possession,  exce})t  joint  tenancy; 
;iii(l  no  gift  of  personal  i)r()p('r1y  by  the  husband  can  in- 
validjitc  llic  riglil  to  dower,  unless  so  expressly  declared 
by  will. 

This  niodihcatiou  of  I  lie  hiw  of  dower  Ims  probably 
grown  out  of  the  general  custom  prevailing  in  England 
among  the  land  proprietors,  of  making  marriage  settle- 
ments. In  cases  where  this  is  omitted,  the  wife  still  has 
some  provisions  under  the  statute  of  distribiition  of  2f) 
Chai'les  II   (1()7!'),  which  gives  her  one-lliird  of  the  [ler- 
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soual  estate  of  the  husband  wliou  he  dies  intestate,  not 
for  life  merely,  but  absolutely. 

Tn  the  I'nited  States,  the  general  rule  prevails  of  al- 
lowing- to  the  widow  an  estate  for  life  in  one-third  of  all 
the  lands  of  which  the  husband  was  seized  in  fee.  The 
rule,  however,  varies  in  diffei-ent  States  in  two  partieu- 
hirs:  In  New  York,  Illinois,  and  most  otlier  States, 
dower  is  a  eharnc  ujion  all  the  lands  upon  which  th(>  hus- 
band was  seized  at  any  time  during  covei'turc,  excejjt 
such  as  slie  had  released  bj'  joining  in  the  conveyance 
thereof  by  the  Jiusband.  In  some  of  the  States,  as  Ver- 
mont, Connecticut,  Tennessee,  Nortli  Carolina  and 
Georgia,  it  is  limited  to  the  lands  of  which  the  husband 
was  seized  at  the  time  of  his  death;  but  the  husband  is 
not  allowed  to  bar  dower  by  ^Yill,  nor  by  a  voluntary  con- 
veyance, iu  which  any  l:)enetit  is  reserved  to  himself. 
Again,  in  Pennsylvania,  Tennessee  and  Missouri,  dower 
does  not  attach  to  lands  sold  under  judicial  process,  nor 
to  lands  sold  under  a  mortgage  executed  by  the  husband 
alone. 

The  rule  is  general,  perhaps  universal,  that  the  wife 
takes  one-third  of  the  personal  estate  upon  the  deatli 
of  her  husband,  in  accordance  with  the  English  statute 
of  distri))ution.  In  almost  all  the  States  the  mode  of  as- 
signing dower  is  regulated  by  very  minute  statutory 
provisions;  and  to  these,  in  eacli  State,  reference  must 
be  made  for  the  particular  mode  of  procedure,  and  the 
powers  of  the  court. 


SECTIO.N     11. 
IX    WHAT    PROPERTY    DOWER    ATTACHES. 

Courtesy  abolished — Husband  and  wife  to  have  dower 
— Equitable  estates. — The  statute  has  abolished  the  right 
of  courtesy,  and  created  the  right  of  dower  instead.  Sec- 
tion 1  of  the  Dower  Act,  provides : 

"That  the  estate  of  courtesy  is  hereby  abolished,  and  the  surviving 
husband  or  wife  shall  be  endowed  of  the  third  part  of  all  the  lands 
whereof  the  deceased  husband  or  wife  was  seized  of  an  estate  of  in- 
heritance, at  any  time  during  tbp  marriage,  unless  the  same  shall  have 
been  relinquished  in  legal  form.     Equitable  estates  shall  be  subject  to 
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such  dower,  and  all  real  estate  of  every  description  contracted  for  by 
the  deceased  husband  or  wife,  in  his  or  her  lifetime,  the  title  of  which 
may  be  completed  after  his  or  her  decease."  i 

WLat  is  said  herein  as  to  the  right  of  dower  of  the 
widow,  applies  to  tlie  same  right  of  the  husband,  since 
the  act  revising  the  law  in  relation  to  dower,  and  abolish- 
ing the  estate  of  courtesy,  ])laces  them  ujion  the  same 
footing. 

Since  the  Married  Woman's  Act  of  1861,  the  husband's 
right  to  dower  in  the  lands  of  the  wife  is  contingent,  and 
does  not  vest  in  the  husband,  until  after  the  death  of  the 
wife.- 

The  legislature  has  the  power  at  any  time  to  provide 
that  the  fee  of  tlie  lands  of  either  the  husband  or  wife 
shall  descend  to  the  wife  or  husband,  and  thus  deprive 
their  children  of  any  right  that  they  may  now  have  in 
expectancy  to  these  lands.  The  right  of  dower  which 
a  husliand  or  wife  may  have  in  such  lands  of  the  survivor 
before  his  or  her  death,  is  one  which  may  be  changed 
in  such  manner  as  the  legislature  may  think  for  the  best 
interests  of  the  people.  It  may  he  entirely  abolished  oi- 
it  may  be  enlarged.  It  is  always  subject  to  legislative 
change  until  it  becomes  a  vested  estate,  that  is,  until  the 
wife  or  husband  dies;  then  the  land  passes  according  to 
the  law  then  in  force,  and  any  change  afterward  made 
in  the  law  can  not  have  any  bearing  on  the  rights  of  the 
parties.^ 

When  right  of  dower  attaches. — where  a  widow  has  a 
homestead,  she  can  not  claim  dower  in  the  same.  When 
land  is  ordered  to  be  sold  on  bill  for  a  partition,  by  writ- 
ten consent  of  llie  widow,  and  tlie  value  of  her  homestead 
estate  is  ascertained,  she  will  only  be  entitled  to  the  value 
of  her  dower  as  to  the  residue  of  the  proceeds  of  the  sale, 
and  noi  in  tlie  eidii-c  fund 
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In  a  jiroceeding  by  a  widow  for  dower,  ))roof  of  flic 
seizin  of  her  deceased  husband  at  some  t'nnc  when  (lie 
petitioner  was  his  wife,  and  of  his  snbsc(|ueiit  dcalli, 
makes  a  pri))ui  facie  ease  in  her  favor.'' 

Where  a  husband,  seized  of  the  fee  in  land  sul),ject  to 
tbe  eontiiin'ciit  rin'ht  of  dower  in  a  former  wil'e,  wlio  liad 
procured  a  divorce  for  his  fault,  marries  again,  and  dies 
leaving  l)oth  the  divori'ed  wife  and  the  second  wife  living, 
the  former  will  take  dower  in  one-third  of  the  whole, 
unincumbered,  ami  the  latter  will  be  entitled  to  dower 
in  the  whole  premises,  subject  to  the  incumbrances  of 
the  first  wife's  ))rior  right  of  dower  during  the  continu- 
ance of  that  right." 

In  Illinois  every  marriage  is  a  marriage  for  all  pur- 
poses and  is  attended  with  the  same  civil  rights  and  ob- 
ligations, and  a  common  law  wife  is  entitled  to  dower 
in  all  the  lands  of  which  her  husband  was  seized  during 
coverture,  provided  she  has  not  joined  in  her  husband's 
conveyance  thereof  or  released  or  barred  her  dower.' 

A  widow  can  be  endowed  of  estates  of  inheritance 
only.*  To  entitle  the  widow  to  dower  on  account  of  the 
equitable  estate  of  her  husband,  he  must  at  some  time 
(luring  coverture  have  been  seized  of  an  equitable  estate 
of  inheritance  in  the  property;  that  is,  an  equitable  title 
to  the  ])roperty  must  have  presently  existed  in  him, 
which  title,  had  he  died  at  the  moment,  would  have  de- 
scended to  his  heirs  at  law  as  real  estate,  instead  of  going 
to  his  personal  rei)resentatives  as  chattel  interest  or 
chose  in  action."  She  is  not  dowable  of  improvements 
put  upon  the  land  after  the  alienation  by  her  husband, 
but  is  entitled  to  the  benefit  of  its  increased  value,  aris- 
ing from  other  cause  than  the  labor  and  expenditure  of 
the  alienee.^" 

A  pre-emption  right  is  not  an  estate  of  which  a  widow 

'-Reich  V.   Berdrl.   120   III.  499;  « NicoU   v.    Ogden,    29    lU.    377; 

4  Kent's  Com.    (8th  Ed.)   3.5.  *36.  see  1*10011  v.   Miller,   37   IH.   387; 

0  Stahl  V.  Stahl,  114  III.  375.  Atkin  v.  Merrell.  39  111.  62;  Stowe 

'  havery  v.  Hutchinson.  249  111.  v.  Steel,  45  111.  328;  Oale  v.  Kinzie, 

86.  80  111.  132. 

*  Davenport   v.    Farrar,   1   Scam.  to  Summers  v.  Bnhb,  13  111.  483; 

314;   Stribling  v.  Ross,  16  111.  122.  Gove  v.  Cather,  23  111.   G34. 
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can  be  endowed. ^^  Nor  will  dower  be  assigned  in  an 
estate  embraced  in  a  contract  of  purchase  which  was  as- 
signed by  the  husband  in  his  lifetime.'-  If  the  hiisband 
never  had  a  title  to  land,  but  only  a  contract,  which  might 
ripen  into  a  title,  which  he  assigned,  any  act  of  the  hus- 
band in  completing  the  title,  subsequent  to  the  assign- 
ment, will  not  aid  the  wife  in  obtaining  dower.'^  But  if 
the  contract  is  transferred  after  its  terms  are  complied 
'n'ith,  and  the  husband  is  entitled  to  a  conveyance,  the 
lands  are  subject  to  dower.** 

The  widow  is  not  entitled  to  dower  in  partnership 
lands,  until  the  partnership  trust  is  fully  executed  and 
fulfilled.!-' 

A  sale  of  land  under  a  mechanic's  lien,  which  attached 
before  the  execution  of  a  deed  of  trust  on  tlie  same  prop- 
erty, will  defeat  the  title  under  the  deed  of  trust,  and 
will  revive  the  right  of  dower  in  the  widow,  althougji 
tlie  wife  had  joined  in  the  deed  of  trust.** 

A  widow  is  dowable  in  wild  or  unimproved  lands,'" 
and  in  inheritable  equitable  estates,'*  and  in  money  paiil 
for  lands  condemned  for  public  uses.'" 

Where  a  person  holds  land  in  trust  for  another,  the 
wife  of  the  trustee  is  not  entitled  to  dower.  But,  until 
the  establishment  of  the  trust,  the  widow  is  prima  facie 
entitled  to  dower.^" 

Upon  the  cancellation  of  a  tax  deed  to  a  husband  the 
wife's  inchoate  right  of  dower  terminates  at  once,  the 
seizin  of  the  husband  having  been  defeated.-' 

Where  a  will  directs  that  land  shall  be  converted  into 
money  and  given  to  distributees,  it  is  personalty,  and 

11  Davenport  v.  Fariar,  1   Scam.      Morton  v.   Xoblr,   57   111.   176. 
314.  i-!  ^clmctjly  v.   Schnel)!;/,   26   111. 

12  Owen  V.  l{obbi7is,   19  111.  .'■)45;       116. 

Morse  v.  Thorsell,  78  111.  600.  is  Atkin  v.   Merrell,   39   111.   62: 

y-' Porter  v.  Ewing.  24  111.  617;  Stove  v.  Steel,  45  III.  328;   Steele 

Owen    V.    RobMns.    19    III.    545;  v.  Magie,  48  111.  396;   see  Strawn 

WoolUy  V.  Magie.  26  111.  526;  Tink  v.  Strati-ii.  46  111.  412. 
V.  U'affcer,  148  111.  234.  w  Bonner    v.    Peterson,    44    111. 

1-1  Srouie    V.    Steel,    45    III.    328;  253. 
Taylor  v.  Kearn,  68  111.  339.  2"  Bailey   v.    West.    41    111.    290; 

i'^  Bow   V.   Fox,   63   111.    540.  King   v.    Bushnell,    121    111.    656. 

loOoi'c   V.    Gather,   23    111.    634;  -i  Qlos  v.   Oerrity,   190   Ul.   545. 
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(loos  not  i>ivo  an  intorost  in  the  land;  and  if  the  widow 
was  one  of  tlie  distributees,  her  right  of  dower  is  not 
thereby  barred. ^- 

A  widow,  by  claiming  her  share  of  the  purchase  money 
arising  out  of  contracts  for  the  sale  of  real  estate  made 
by  the  testator  in  his  lifetime,  no  deeds  having  been 
executed,  thereby  l)ars  her  right  of  dower  in  the  lands 
sold." 

It  is  a  general  rule  that  when  the  inchoate  right  to 
dower  is  once  vested,  that  right  can  not  be  divested,  ex- 
cept by  her  own  voluntary  act,  iH'rformed  in  the  mode 
prescribed  by  law.^* 

Where  a  deed  from  a  husband  and  wife  becomes  in- 
operative as  to  tlie  husband's  estate,  because  made  in 
fraud  of  the  rights  of  creditors,  or  from  any  previous 
lien  or  incumbrance,  or  where  the  purchase  money  is 
recovered  back  for  a  defect  of  title  in  the  husband,  or  by 
reason  of  any  wrongful  act  on  the  part  of  the  husband, 
the  wife's  dower  in  the  land  is  not  barred  by  the  deed.-"' 

Aliens  entitled  to  dower. — The  statute  provides  (Sec.  2), 

"The  surviving  husband  or  wife  ot  an  alien  shall  be  entitled  to  dow- 
er, the  same  as  If  such  alien  had  been  a  native  born  citizen  of  the 
United  States."  =•> 

In  lands  mortgaged  before  marriage. — By  section  3  it 
is  provided  tliat 

"Wliere  a  person  seized  of  an  estate  of  inheritance  In  land  shall 
have  executed  a  mortgage  of  such  estate  before  marriage,  the  surviving 
husband  or  wife  of  such  person  shall,  nevertheless,  be  entitled  to  dower 
out  of  the  lands  mortgaged,  as  against  every  person,  except  the  mort- 
gagee and   those   claiming  under   him."27 

Where  the  husband  had  mortgaged  his  land  before 
marriage,  his  wife  on  marriage  takes  an  inchoate  right 
of  dower  only  in  the  excess  of  the  value  of  the  land  over 

i- Jennings  v.  Smith.  29  111.  116.  Frederick  v.  Emip.  186  111.  319. 

'-^Bkinner  v.  Newberry.   51    111.  26  Rev.  Stat.   0913)  912;   2  J.  & 

203.  A.  An.  Stat.  2316;  see  chapter  en- 

:*yicon  V.   Ogden,   29   111.   386;  titled    Aliens.    Rev.    Stat.     (1913) 

Xicoll  V.   Jliller.   37   111.   387;    see  .50;    1  J.  &  A.  An.  Stat.  469. 

Boytes  v.   McMurphy.   55   111.   263;  "Rev.  Stat.   (1913)   912;   2  J.  & 

Shoot   V.    Galbrrath.    12S    III.    214.  A.  An.  Stat.  2310. 

:■  Morton   v.  yobh:  57   III.   176; 
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the  amount  of  the  mortgage,  and  if  the  husband  pays 
the  mortgage  debt,  he  acquires  the  title  that  was  in  the 
mortgagee,  and  his  wife's  dower  attaches  to  it  the  same 
as  to  any  other  interest  in  land  acquired  by  him  during 
coverture.-** 

Money  borrowed  of  a  third  person  and  invested  in  land 
will  not  be  considered  purchase  money  under  section  3.^* 
And  if  the  vendee  reconveys,  and  his  notes  for  purchase 
money  are  returned,  no  dower  attaches.^"  So,  a  widow 
is  not  entitled  to  redeem  from  a  mortgage  executed  be- 
fore marriage,  for  the  purjiose  of  having  dower  as- 
signed.^* 

AVhere  a  party  holds  the  mere  naked  legal  title  in  land 
in  trust  for  another,  he  will  have  no  such  interest  therein 
as  that  homestead  and  dower  rights  will  attach. ^- 

Where  an  owner  of  land  has  made  a  conveyance  of  the 
same,  absolute  in  form,  to  secure  the  payment  of  the 
loan  to  him,  and  afterward  devises  the  same  land  to  an- 
other, the  widow  of  the  latter  will  be  entitled  to  dower 
therein. ^^ 

Dower  in  lands  mortgaged  to  secure  purchase  money. — 

Section  4  provides,  that 

"Where  a  husband  or  wife  shall  purchase  lands  during  coverture, 
and  shall  mortgage  such  lands  to  secure  the  payment  of  the  purchase 
money  thereof,  the  surviving  wife  or  husband  shall  not  be  entitled  to 
dower  in  such  lands,  as  against  the  mortgagee  or  those  claiming  under 
him,  although  she  .or  he  shall  not  have  united  in  such  mortgage,  but 
shall  be  entitled  to  dower  as  against  all  other  persons."  s-i 

A  mortgage  by  a  grantee  to  his  grantor,  executed,  ac- 
knowledged and  recorded  on  tlie  same  day  the  deed  be- 
tween the  parties  was  made,  will  be  ))resumed,  in  the 
absence  of  evidence  to  tlie  contrary,  to  be  a  purchase 
money    mortgage,    and    the    mortgagor's    widow,    even 

="  Ke/h  V.  Montapyr.  102  III.  446.  Kaufman  v.  Peacock.  115  111.  212: 

-»Jeneson  v.  Garden,  20  111.  Ifl!).  Ctybourn    v.    Ry.    Co.,    4    Bradw. 

30  Hugumin  v.  Cockranr.  ;"1   111.  463;     Barker    v.    f^miley.    218    111. 

302.  68. 

'I  Burson   v.   Dow,   65    111.    146;  '^^  Bailey  v.   Bailey,  115  111.  551. 

Virgin  v.  Virgin,  91   111.  App.  18S;  n  Rev.  Stat.   (1913)   912;   2  .1.  & 

S.  C,  189  111.  144.  A.   An.   Stat.   2311;    see  Frederick 

12  Rice    V.     Rice.     108    111.     109;  v.  B)ni.(7,  1S6  111.  319. 
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though  slio  did  uot  sign  tlie  mortgage,  is  not  entitled  to 
dower  as  against  the  mortgagee  and  those  claiming 
through  him.^"^ 

Dower  in  surplus  after  sale  on  mortgage. — Section  5 
providos,  that 

"When,  in  either  of  the  cases  specified  in  the  two  preceding  sections 
(3  and  4),  the  mortgagee  or  those  claiming  under  him,  shall,  after  the 
death  of  such  husband  or  wife,  cause,  the  land  mortgaged  to  be  sold, 
cither  under  a  power  contained  in  the  mortgage,  or  by  virtue  of  the 
judgment  or  decree  of  a  court,  and  an.v  surplus  shall  remain,  after  the 
payment  of  the  moneys  due  on  such  mortgage  and  the  costs  and  charges 
of  sale,  such  survivor  shall  be  entitled  to  the  interest  or  income  of 
one-third  part  of  such  surplus,  for  life,  as  dower."  35a 

A  wife  who  joins  in  the  execution  of  a  mortgage  re- 
linqui.><hes  her  dower  right  so  far  as  is  nece.ssaiy  to  sat- 
isfy tlio  lien  of  the  mortgage,  and  if  the  lands  are  sold 
after  the  husbands  death  to  satisfy  the  mortgage,  her 
inchoate  right  of  dower  becomes  consummate  only  in  the 
excess  of  tlic  proceeds  of  tlie  sale''" 

Lands  held  in  severalty — Against  whom  suit  may  be 
brought. — Where  land  in  which  the  surviving  wife  or 
husband  is  entitled  to  dower,  has  been  divided  by  parti- 
tion l)etwe('n  several  different  parties,  such  surviving 
husband  or  wife  may  properly  bring  a  separate  suit 
against  the  owner  of  each  portion,  or,  perhaps,  against 
all  in  one  proceeding;  but  the  petitioner  or  complainant 
is  not  com])elled  to  do  so.^''' 

The  statute  does  not  authorize  an  allotment  of  dower 
in  one  body,  where  different  purchasers  hohl  several 
tracts,'*  and  dower  is  not  assignable  from  a  pai't  in  lieu 
of  the  whole,  except  by  consent.^" 

Where  dower  is  assigned  to  the  grantee's  widow  be- 

"Farrotc  V.  Orofiran,  219  111.  288;  lU.  104;   Allen  v.  McCoy,  8  Ohio, 

Gibson  V.  Broun,  204  111.  33.  418;    Barney   v.   Froivner,    9   Ala; 

asm  Rev.  Stat.  (1913)  912;  2  J.  &  901;    Potter   v.    Wilson,   13    Mass. 

A.    An.    Stat.    2311;    Kauffman   v.  .504;  Blossom  v.  Blossom,  9  Allen, 

Peacock.  115  111.  212;  Selb  v.  .Won-  254. 

tague.    102     111.     446;     Holdcn    v.  ^»  Peyton  v.  Jeffries,  50  111.   143. 

Dunn,  144  111.  413.  ^^  Schnebly  v.  Schnebly,  26  111. 

iiVirgin  v.  Virgin,  189  111.  144.  116. 

»T  St.   Louis   V.   Herrington,   114 
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fore  the  death  of  the  grantor,  such  widow  shoiikl  be  en- 
dowed of  a  proportionate  share  of  the  dower  iirst  as- 
signed, and  the  remainder  from  owners  of  other  parts.'*" 
Where  a  party  pui-chases  of  the  heirs  at  diiferent 
times,  portions  of  an  estate,  and  with  two  of  the  heirs 
ineasuT'es  otf  the  widow's  proportion,  and  the  widow  is 
aware  of,  and  acquiesces  in,  such  assignment,  and  the 
])urchaser  makes  lasting  improvements  upon  his  land, 
the  widow  can  not  afterward  sustain  a  bill  for  partition 
and  assignment  of  dower  against  the  purehasen^^ 

Dower  does  not  attach  to  estate  created  by  mortgage. — 
The  6th  section  of  the  Dower  Act  provides  that 

"No  person  shall  be  endowed  of  lands  conveyed  to  his  or  her  wife  or 
husband  by  way  of  mortgage,  unless  such  wife  or  husband  have  ae- 
o.uired  an  absolute  estate  during  the  marriage."  *- 

SECTION    III. 
DOWER,   HOW   BARRED. 

At  common  law,  dower  is  barred  in  various  ways : 
1st.  By  adultery  of  the  wife,  unless  it  has  been  condoned. 
2d.  By  a  joint  settlement  on  the  wife.  3d.  By  the  wife 
joining  her  husl)and  in  a  conveyance  of  the  estate.  4th. 
By  the  husband  and  wife  levying  a  fine,  or  suffering  a 
common  recovery.  5th.  By  a  divorce  a  riucido  uratri- 
vionii.  6th.  By  an  acceptance  by  the  wife  of  a  collateral 
satisfaction,  consisting  of  land,  money,  or  other  chattel 
interest,  given  instead  of  it  by  the  husband's  will,  and 
accepted  after  the  husband's  death. 

The  right  of  dower  is  liable  to  Ix'  defeated  by  every 
subsisting  claim  or  incumbrance  existing  prior  to  the  hus- 
band's  title,  and  which  would  have  defeated  his  seizin. 

By  jointure,  etc. — The  sections  of  the  Dower  Act,  as 
to  the  effect  of  jointure,  are  these : 
(Sec.  7.) 

■When  an  estate  in  land  shall  be  conveyed  to  an  intended  husband 
and  wife,  or  to  either  of  them,  or  to  any  person  in  trust  for  such  in- 

*o  Steele  V.  La  Frambois.  6S  III.  29;  Scribncr  on  Dower,  Vol.  2, 
456.  65. 

tiCampbcll  v.  Moore,  15  Bradw.  «  Rev.  Stat.   (191,S)   913;   2  J.  & 

A.  An.   Stat.  2312. 
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tended  husband  and  wife,  or  eitlier  of  tlieni,  for  the  purpose  of  creating 
a  jointure  in  favor  of  either  of  them  with  his  or  her  assent,  to  be 
taken  in  lieu  of  dower,  such  jointure  shall  bar  any  right  or  claim  for 
dower  by  the  party  Jointured  in  any  lands  of  the  other.^a 

(Sec.  8.) 

"The  assent  required  in  the  preceding  section  shall  be  evinced  by 
the  party,  if  of  full  age,  becoming  a  party  to  the  conveyance  by  which 
such  jointure  is  settled,  or,  if  a  minor,  by  joining  with  the  father  or 
guardian   in  such  conveyance.'* 

(Sec  9.) 

"If  before  marriage,  but  without  such  assent,  or  if  after  marriage, 
land  shall  be  given  or  assured  lor  the  jointure  of  a  wife  or  husband 
in  lieu  of  dower,  such  wife  or  husband  may  elect  whether  to  take  such 
jointure,  or  to  be  endowed  as  herein  provided,  but  shall  not  be  entitled 
to  both."*s 

Any  reasonable  provision,  wlietlier  secured  out  of 
realty  or  personalty,  which  an  adult  person,  previous  to 
marriage,  agrees  to  accept  in  lieu  of  dower,  will  be  a 
good  jointure  in  equity,  and  operate  as  a  bar  to  any  sub- 
sequent claim  to  dower.*® 

By  ante-nuptial  agreement. — A  wife  may,  by  written 
contract  with  her  hiisbantl,  based  upon  a  valuable  con- 
sideration, release  to  him  her  rights  in  his  property  and 
estate  and  thereby  extinguish  all  her  rights  as  widow,  in- 
cluding the  riglit  of  dower,  and  the  fact  that  tliey  are 
living  apart  at  the  time  does  not  affect  the  validity  of  the 
contract.'''  An  ante-nuptial  agreement  entered  into  by 
parties  of  mature  years,  with  a  full  understanding 
of  its  meaning,  whereby  each  party  releases  and 
waives  his  or  her  right  of  dower  in  the  lands  and 
estate  of  tlio  other,  and  providing  that  each  shall 
return  his  or  licr  separate  property,  then  had,  or  after- 
ward acquired,  free  from  any  and  all  claims  of  the  other 
growing  out  of  the  marriage  relation,  will  operate  as  a 
bar  to  tlic  claim  of  dower  of  either  in  the  lands  of  tiu? 
other,  resting  upon  the  consideration  of  his  or  her  legal 

"Rev.   Stat.    (1913)    913;    2   .1.  *»  UcGee  v.  McGee,  9]   III.  hiS. 

&  A.   An.   Stat.   2312.  "  Lvttrell  v.  Boggs,  168  111.  361 : 

"Rev.  Stat.   (1913)   913;   2  .1.  &  Carling    v.    Peeblea,    215    111.    96; 

A.  An.  Stat.  2313.  f<tokrs  v.   Stokes,   240  111.   330. 

<5 Ibid. 
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rights  in  the  separate  estate  of  the  other.  The  provi- 
sion of  section  7  of  the  Dower  Act,  that  a  jointure  in  fa- 
vor of  either  husband  or  wife  shall  bar  any  claim  for 
dower  by  either  in  the  lands  of  the  other,  does  not  de- 
prive either  of  the  power  to  l)ar  his  or  her  right  of  dow- 
er by  any  form  of  ante-nuptial  contract.*'' 

An  ante-nuptial  conti'act,  to  bar  dower,  must  be  en- 
tered into  bona  fide,  and  make  provisions  for  the  wife 
which  are  reasonable,  fair  and  just."**  There  must  be  a 
consideration  other  than  marriage  for  the  agreement  not 
to  claim  dower.*^ 

Parties  to  an  ante-nuptial  contract  occupy  a  conti- 
dential  relation  towards  each  other,  which  requires  a  full 
disclosure  of  the  nature,  character  and  amount  of  their 
proj)erty.  Reputation  of  wealth  is  too  indefinite  to 
charge  a  woman  dealing  with  a  man  reputed  wealthy, 
with  knowledge  of  the  kind  and  amount  of  his  property.-""' 

The  mere  fact  that  a  post-nuptial  contract  between 
husband  and  wife  releasing  her  rights  as  widow  is  not 
an  equitable  settlement  for  her  is  not  ground  for  setting- 
it  aside,  in  the  absence  of  any  question  of  fraud,  misrep- 
resentation or  concealment.'*^ 

AVhere  the  provision  secured  for  the  intended  wife  is 
disproportionate  to  the  means  of  the  intended  husband, 
it  raises  a  presiunption  of  designed  concealment  on  his 
part,  and  throws  the  burden  upon  those  claiming  in  his 
right  to  prove  that  there  was  full  knowledge  on  the  -wife's 
part  of  all  that  materially  affected  the  contract.'*^ 

Tn  construing  marriage  settlements,  courts  incline,  in 

*-iBarth  v.  Lines,  118  111.  374;  *"  Currcy    v.    Currey,    10    Hun. 

Christy  v.   Marmon,   163   lU.   225;  3G0;    Poucr    v.    {^hieJ,    1    Malloy, 

Carling    v.    Peehh's.    215    III.    96;  311;   Johnson  v.  Johnson,  23   Mo. 

Collins   V.   Phillips.    2r)9   III.   405.  56. 

*s  Grogan   v.   Garrison,   27   Ohio  '>»  Hessick    v.    Hrssick,    169    111. 

St.  65;    Stillry  v.  Folgcr.  14  Ohio  486;    Mighcll   v.    Mighell,   254    111. 

St.    647;    Beiser's   Appeal.    92    Pa.  59. 

St.    267;    Kline    v.    Kline,    57    Pa.  ■■' Stokes  v.  Stokes,  240  111.  330. 

St.  120;  Klin&s  Estate,  64  Pa.  St.  ••-  Taylor  v.  Taylor.  144  111.  43G; 

124;    Pierce   v.    Pierce,    71    N.    Y.  Arhilles  v.   Aehilles,  151  111.   136: 

159;    Achilles  v.  Arhilles,  151   111.  llessitk   v.    Ui'ssick,   169   111.   486; 

136;    HcssieJc   v.   Hessick,   169   111.  Yarde  v.    Yarde,   187   111.   636. 
486. 
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caso  of  doubt,  to  that  constniction  whii-li  renders  that 
arraii.ueniont  mutually  hcnoficial,  and,  as  far  as  possible, 
upholds  marital  rights  of  property  as  adjusted  by  pub- 
lic jjoliey."* 

It  is  binding  upon  the  wife  only  if  it  appears  that 
at  the  time  she  executed  it  she  had  full  knowledge  of 
tlie  nature,  character  and  value  of  her  intend<>d  hus- 
band's property  or  the  circumstances  were  such  that  she 
ought  to  liavi'  had  such  knowledge,  and  the  burden  of 
showing  such  knowledge  or  circumstances  was  upon  the 
parties  claiming  under  the  instrument.'''^ 

An  ante-nuptial  contract  by  which  no  provision  is  made 
for  the  intended  wife  and  tlie  only  effect  of  which  is  to 
give  to  each  party  the  control  of  his  or  her  own  property 
and  to  release  all  dower  rights  in  the  other's  property  is 
binding  upon  the  wife  only  where  it  appears  that  at  the 
time  she  executed  the  contract  she  had,  or  was  charge- 
able in  law,  with  full  knowledge  of  the  nature,  character 
and  value  of  the  husband's  property,  and  the  bui'den  of 
showing  that  fact  is  upon  those  seeking  to  enforce  the 
i-ontract  against  her.®° 

By  post-nuptial  contract. — A  wife  may  by  contract 
with  her  hnsl)and,  made  after  marriage,  for  a  valuabh' 
and  adequate  consideration,  release  to  him  all  her  rights 
and  interests  in  his  property  which  she  would  have  by 
reason  of  the  marriage  relation,  including  her  right  of 
dower,  in  consideration  of  a  similar  release  bj'  the  hus- 
band of  all  his  rights  and  interests  in  her  property.'® 

If  a  post-uui)tial  contract  is  intended  to  abrogate  a 
valid  ante-nuptial  contract  but  the  post-nuptial  contract 
is  void  and  never  takes  effect,  the  ante-nuptial  contract 
is  not  abrogated  but  remains  in  force;  and  if  it  is  in- 
tended that  the  post-imptial  contract  shall  be  substituted 
for  the  ante-nuptial  one  on  condition  that  the  parties 
continue  to  live  apart  and  that  it  shall  cease  to  l)e  a  con- 

•'•3  Schouler     on     Husband     and  '•'•Mines  v.  Phee.  2.S4  111.  60. 

Wife,  Sec.  361.  ■■«  Kriunrds  v.  Edwards,  267  III. 

■■*  Warner    v.    Warner.    23."i    111.  HI:    Carling   v.   Peebles.   215    III. 

448;  Colbert  v.  Rings.  231  111.  404;  :i6;  Heiser  v.  Sutter,  195  111.  37S; 

Murdoch  v.  Mnrdock.  2in  111.  123;  Crum  v.  Sawyer.  132  111.  443;  Lut- 

.Vines  V.  Phcr.  254  111.  60.  trell  v.  noogs.  16S  111.  ^61. 
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tract  if  the  parties  subsequently  live  together,  then  the 
ante-nuptial  contract  is  merely  suspended  while  the  other 
is  in  foree.^^ 

By  will,  etc. — The  following  are  the  sections  of  the 
statute  in  relation  to  the  effect  of  a  will  upon  dower: 
(8ec.  10.) 

"Any  devise  of  land,  or  estate  therein,  or  any  other  provision  made 
by  the  will  of  a  deceased  husband  or  wife  for  a  surviving  wife  or  hus- 
band, shall,  unless  otherwise  expressed  in  the  will,  bar  the  dower  of 
such  survivor  in  the  lands  of  the  deceased,  unless  such  survivor  shall 
elect  to  and  does  renounce  the  benefit  of  such  devise  or  other  provi- 
sion, in  which  case  he  or  she  shall  be  entitled  to  dower  in  the  lands, 
and  to  one-third  of  the  personal  estate  offer  the  payment  of  all  debts."  ■'>« 

This  section  of  the  Dower  Act  must  be  understood  as 
intending  to  give  the  surviving  husband  or  wife  one- 
third  part.-'*'' 

Acceptance  by  the  widow  of  the  provisions  made  for 
her  in  the  will  bars  her  right  to  dower,  not  only  in  the 
estate  disposed  of  by  the  will  but  also  in  intestate  prop- 
erty which  the  testator  acquired  after  the  will  was  made 
l)ut  of  which  he  made  no  disposition."'* 

(Sec.  11.) 

"Any  one  entitled  to  an  election  under  either  of  the  two  preceding 
sections  shall  be  deemed  to  have  elected  to  take  such  jointure,  devise 
or  other  provision,  unless,  within  one  year  after  letters  testamentary 
or  of  administration  are  issued,  he  or  she  shall  deliver  or  transmit 
to  the  County  Court  of  the  proper  county  a  written  renunciation  of 
such  jointure,  devise  or  other  provision."  «i 

When,  under  the  tenns  of  an  instrument  by  which  a 
widow  renounces  the  provisions  of  her  husband's  will, 
it  is  uncertain  whether  she  intends  to  claim  under  section 
10  or  section  12  of  the  Dower  Act,  her  election  may  be 
implied  from  acts  indicating  her  choice.*^ 

A  widow,  uiidei-  the  statute,  is  only  barn'd  of  her  dow- 
er when  the  husband  has  made  a  devise  of  land  to  her, 

■••7  <b7o/cf.s-  V.  Hlokrx.  210  111.  :'>;!0.       110;    Skiniirr  v.   Xtirhrrr!/.  T<1   111. 

•isRev.   Stat.    (191S)    913;    2  J.      2n.-?. 
&  A.  An.   Stat.   2313:    see  Lciacli-  '^■' Ellin  v.  Dumond.  25!l  111.  483. 

n«r  V.   Kainer.   l.iR    111.   App.   123.  m  Rev.  Stat.   (1913)   913;   2  .T.  & 

'■o'McMvrriln/    v.    Uoylcs,    49    111.       ,\.   An.   Stat.  231.5. 

«:  Grillelt  v.  Farley,  164  111.  ,S66. 
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iir  somo  intcrost  tliorciii,  with  licr  (.'Xprt'ss  or  implied 
assent.  The  mere  beqnost  of  personal  property  without 
;i  ])rovisi()ii  that  it  shall  bar  dowor,  W(nild  not  produce 
that   result." 

Where  husband  or  wife  die  without  issue,  etc. — The 
statute  provides  that  (Sec.  12.) 

"If  a  husband  or  wife  die  testate,  leaving  no  cliild  or  descendants 
of  a  cliild,  the  surviving  husband  or  wife  may,  if  lie  or  she  elect,  have. 
in  lieu  of  dower  in  the  estate  of  which  the  deceased  husband  or  wife 
died  seized,  |  whether  the  right  to  such  dower  has  accrued  by  renun- 
ciation as  hereinbefore  provided,  or  otherwise,]  and  of  any  share  of 
the  personal  estate  which  he  or  she  may  be  entitled  to  take  with  such 
dower,  absolutely,  and  in  his  or  her  own  right,  one-half  of  all  the  real 
and  personal  estate  which  shall  remain  after  the  payment  of  all  just 
debts  and  claims  against  the  estate  of  the  deceased  husband  or  wife. 
The  election  herein  provided  for  may  be  made  whether  dower  has  been 
assigned  or  not.  and  at  any  time  before  or  within  two  months  after 
notification  to  the  survivor  of  the  payment  of  debts  and  claims,  and 
not  afterward."  «* 

Where  no  child  or  descendant  of  a  child  is  living  the 
widow  may  either  claim  dower  and  one-third  of  the  per- 
sonal estate  under  section  10  aforesaid,  or  one-half  the 
r(>al  and  personal  estate,  under  section  12,  but  she  is  not 
entitled  to  both;"''  and  where  she  elects  to  take  under  sec- 
tion 12,  she  becomes  seized  in  fee  simple  of  an  undivided 
half  of  the  estate,  and  may  dispose  of  the  same  by  will."" 

Sections  10  and  12  aforesaid  do  not  apply  to  real  estate 
as  to  the  fee  of  which  the  husband  died  intestate."" 

Since  the  Statute  of  Descents  of  1872,  and  the  Dower 
Act  of  1S7-1,  as  was  the  rule  under  the  act  of  1845,  should 
the  husband  die  without  leaving  lineal  descendants,  his 
widow  will  take,  as  heir,  one-half  of  his  lands,  and  will 
be  entitled  to  dower  in  the  other  half  thereof."^ 

Renunciation  of  right  under  will,  etc. — The  statute 
provides  that  a  husband  or  wife  may  renounce  his  or  her 
rights  under  a  will  or  jointure  in  the  following  manner: 

fit  Stribbling  v.  Ross.  IB  111.  122;  o'/fttd. 

Jennings  v.   Smith.  29   III.   UG.  *t  Svtton  v.  Read,  176  111.  69. 

«<Rev.  Stat.   (1913)   913;   2  J.  &  •>»  Shoot    v.    Galbreath,    128    111. 

A.  An.  Stat.  231.5.  214. 

*-^ChtUett  V.  Farley,  164  111.  566. 


928  Proceedings  for  Dower. 

(Sec.  13.) 

"The  renunciation  in  the  preceding  sections  (7,  8,  9,  10,  11  and  12) 
required,  may  be  in  the  following  form,  to  wit: 

'I,  A.  B.,  surviving  wife  (or  husband)  of  C.  D.,  late  of  the  county  of 

,  and  state  of ,  deceased,  do  hereby  renounce  and  ciuit  all  claim 

to  the  benefit  of  any  jointure  given  or  assured  to  me  in  lieu  of  dower, 
(or  any  devise  or  other  provision  made  to  me  by  the  last  will  and 
testament  of  the  said  C.  D.,  or  otherwise,  as  the  case  may  be,)  and  I 
do  elect  to  take  in  lieu  thereof  my  dower  and  legal  share  in  the  estate 
of  the  said  C.  D.   (or  otherwise,  as  the  case  may  require).' ea 

"Which  renunciation  shall  be  filed  in  the  office  of  the  clerk  of  the 
county  court,  and  entered  by  said  clerk  at  large  upon  the  records  of 
the  court,  and  shall  operate  as  a  complete  bar  to  any  claim  which 
such  survivor  may  afterwards  set  up  to  any  jointure,  devise,  testa- 
mentary  provision  or   dower  thus   renounced."  to 

The  renunciation  should  be  placed  iu  the  hands  of,  un- 
der the  control  of,  and  in  the  exclusive  custody  of  the 
clerk." 

Effect  of  divorce,  etc. — The  statute  in  relation  to  the 
effect  of  a  divorce  upon  dower  is  as  follows: 

(Sec.  14.) 

"If  any  husband  or  wife  is  divorced  for  the  fault  or  misconduct  of 
the  other,  except  where  the  marriage  was  void  from  the  beginning. 
he  or  she  shall  not  thereby  lose  dower  nor  the  benefit  of  any  such 
jointure,  but  if  such  divorce  shall  be  for  his  or  her  own  fault  or  mis- 
conduct, such  dower  or  jointure,  and  any  estate  granted  by  the  laws 
of  this  State,  in  the  real  or  personal  estate  of  the  other,  shall  be  for- 
feited." 

If,  upon  a  divorce,  a  decree  is  rendered  granting  ali- 
mony to  the  wife  in  lieu  of  dower,  the  dower  will  be 
barred.  '^'^. 

By  abandonment  and  adultery. — The  statute  furthei- 
provides  tliat  (Sec.  15.) 

"If  a  husband  or  wife  voluntarily  leave  the  other  and  commit  adul- 
tery, he  or  she  shall  bo  forever  barred  of  dower  and  of  the  benefit  of 

eoRev.    Stat.    (1913)    913;    2    J.  Doyle,  268  111.  96;   see  Gordon   v. 

&  A.  An.  Stat.  2317;  see  Brown  v.  IHckison,  131   111.  141. 

Pitney,    39    111.    468;    Simmonn   v.  '2  See  Armstrong  v.  Armstrong, 

Johnson,  47  111.  350.  35  111.   113;   ifarmn  v.  Collins.  48 

■">  Coles  V.   Terrell,   162   111.   167.  111.   156;    Zimmerman   v.   Zimmcr- 

71  Rev.    Stat.    (1913)    914;    2    J.  man.   242   111.   552. 

&    A.    An.    Stat.    2317;    Doyle    t. 
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any    such   jointure,   unless    tliey    are   afterward    reconciled    and    dwell 
together."  '3 

Adultory  hy  a  wifo,  after  slio  has  been  wron,c:fu]ly  de- 
sorted  and  abandoned  by  lior  Inisband,  will  not  have  tlie 
effect  of  baniiig  her  claim  of  dower  in  her  husband's 
lands.  But  if  she  voluntarily  leaves  her  husband  and 
commits  adulteiy,  she  will  be  barred.''* 

Barring  of  dower  under  section  15  of  the  Dower  act 
is  not  limited  to  cases  where  there  is  difficulty  between 
husband  and  wife  and  an  alienation  and  one  elopes  with 
another  person  ami  commits  adulteiy,  but  applies  also 
where  a  husband  or  wife  leaves  the  other  and  commits 
adultery,  unless  the  oiTense  is  subsequently  condoned 
and  the  parties  again  dwell  together.''^ 

Not  by  judgment,  etc. — The  statute  provides  that 
(See.  16.) 

".\o  judgment  or  decree  confessed  or  recovered  against  a  husband 
or  wife,  and  no  laches,  default,  covin,  forfeiture  or  crime  of  either, 
no  deed  or  conveyance  of  either,  without  the  assent  of  the  other, 
evinced  by  the  acknowledgment  thereof,  as  required  by  law,  shall  preju- 
dice the  right  of  the  other  to  dower  or  jointure,  or  preclude  the  other 
from  the  recovery  thereof  if  otherwise  entitled  thereto."  "« 

The  dower  of  the  wife  is  not  defeated  by  a  sale  on  judg- 
ment and  execution  against  the  husband,  or  otherwise 
than  by  her  own  assent  or  misconduct.''^ 

Insanity  furnishes  no  reason  for  a  court  of  equity  to 
interfere  to  deprive  a  person  of  dower  to  which  he  or 
she  is  entitled.  It  can  only  be  done  by  the  voluntary  act 
of  such  person.''*  And  it  would  be  erroneous  to  debar 
a  woman  of  her  claims  to  dower  in  premises  included 
in  a  mortgage  which  she  did  not  sign,^^  or  acknowledge 
in  the  mode  pointed  out  by  the  statute.*" 

"Rev.  Stat.   (1913)  914;   2  .1.  &  503;    Francisco   v.    Hendricks.    2S 

A.  An.  Stat.  2319.  111.   64. 

'« Gordon   v.   Dickison,    131    111.  '» Ex    parte    McElwain.    29    111. 

141.  442. 

■"i  Stock  V.  Mitchell.  252  111.  530.  t>  Gold  v.  Ryan.  11   111.  ;,Z. 

■«  Rev.  Stat.   (1913)   914;   2  J.  &  «"  Russell    v.    Rumsey,    35    111. 

A.  An.  Stat.  2319.  302;   Steele  v.  Gellatly,  41  III.  39; 

11 8isk  V.  Sviith.  Admr..  1  Gilni.  see    Johnson    v.    Montgomery,    51 


111.  185. 
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A  court  can  not  decree  the  release  of  a  wife's  dower  in 
a  suit  against  the  husband  for  specific  perfoiinance  of  a 
contract,  not  sigiied  by  the  wife,  to  convey  real  estate.*^ 

By  exchange  of  lands,  etc. — It  is  further  provided  that 

(Sec.  17.) 

"If  a  husband  or  wife  seized  of  an  estate  of  Inheritance  in  lands, 
exchange  it  for  other  lands,  the  surviving  husband  or  wife  shall  not 
have  dower  of  both,  but  shall  make  election  as  hereinbefore  provided, 
to  be  endowed  of  the  lands  given,  or  of  those  taken  in  exchange;  and 
if  such  election  be  not  evinced,  by  the  commencement  of  proceedings 
for  the  recovery  and  assignment  of  dower  of  the  lands  given  in  ex- 
change, within  one  year  after  the  death  of  such  husband  or  wife,  the 
survivor  shall  be  deemed  to  have  elected  to  take  dower  of  the  lands 
received   in   exchange."82 

An  exchange  of  lands  which  will  require  a  wife  to  elect 
under  tliis  section,  is  a  mutual  grant  of  estates,  equal  in 
quantity,  though  not  necessarily  in  value.*^ 

By  merger  of  dower  right  in  a  larger  estate. — Should 
the  widow,  however,  become  the  owner  of  land  in  fee,  or 
any  part  of  it,  her  dower,  as  in  other  cases  where  a 
gi'eater  and  lesser  estate  unite  in  the  same  person,  is 
merged  in  the  fee,  and,  of  course,  can  not  be  asserted.^* 

Sale  of  real  estate  to  pay  debts. — Persons  selling  by 
order  of  court  for  payment  of  debts  do  not  thereby  relin- 
quish dower,  etc.     The  statute  provides  that  (Sec.  46) 

"No  person  who  sells  and  conveys  land  by  order  of  court  for  the 
payment  of  debts  shall  be  deemed  to  have  relinquished,  by  reason  of 
such  conveyance,  any  right  of  dower  which  ho  or  she  may  have  in  such 
lands,  unless  his  or  her  relinquishment  is  specified  in  the  deed  or  con- 
veyance." 85 

Real  estate  of  an  intestate  may  be  sold  for  the  pay- 
ment of  debts  subject  to  the  widow's  right  of  dower.^* 

Insanity  of  wife — Conveyance  by  trustee. — For  statu- 
tory provisions  for  conveyance  by  ti'ustee  of  dower  of 

»^  Clark   v.   Jankowski,    255  111.       214;  see  //etscji  v.  Weiscre,  145  111. 

129.  658. 

8=  Rev.  Stat.   (1913)   914;   2  J.  &  8r,  Rev.    Stat.    (1913)    917;    2   J. 

A.  An.  Stat.  2321.  &  A.  An.  Stat.  2331. 

»3HartwcU  v.  De  Vault,  159  III.          «o  Octtinger   v.    Specht,    162    111. 

325.  179. 

i*  Shoot    V.    Qalbrcath,    128  111. 
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insane  person,  and  forai  of  bill  thereunder,  see  Chapter 
fifty,  post. 

By  limitation  or  laches. — Tlie  right  of  a  wife  to  dower 
may  bo  barred  by  delay  and  inaction  for  such  a  period 
of  time  and  imder  such  circumstances  as  amount  to  fraud, 
but  a  wife  is  not  liouiid  by  any  fraud  or  mis-statemcMit  of 
her  Imsband  of  which  she  was  ignorant.*" 

The  right  of  a  wife  to  dower  may  be  barred  by  adverse 
possession  for  seven  years  under  claim  and  color  of  title, 
with  payment  of  taxes,  but  the  statute  does  not  begin  to 
run  against  the  right  during  the  life  of  the  husband.** 
But  an  heir  can  not  set  up  the  statute  against  the  dower 
right,  since  it  is  his  duty  to  assign  dower,  and  for  that 
reason  his  possession  is  not  regarded  as  adverse  to  the 
owner  of  the  dower  estate.*" 

AYhere  a  widow  has  brought  suit  for  the  assignment 
of  her  dower  in  proper  time,  and  has  persistently  been 
seeking  such  assignment  for  about  twenty  years,  she  will 
not  be  I)arred  from  the  same  on  the  ground  of  laches.  No 
period  short  of  seven  years'  adverse  possession  under 
claim  and  color  of  title  and  the  payment  of  taxes,  will 
work  a  bar  to  tlie  clahn  of  dower.  And  the  same  strict- 
ness of  proof  as  in  actions  of  ejectment,  will  be  required 
to  sustain  the  bar."" 

SECTION    IV. 
ELEMENTS  AND  INCIDENTS  OF  DOWER. 

To  the  consummation  of  dower,  three  things  are  in- 
dispensably requisite : 
1st.     Marriage.     This  must  be  a  marriage  not  abso- 

*i  Holier   V.    Hawkins,    245    111.  XichciU,    46     111.    230;     Smith     v. 

492.  Sniith,  85  III,  189;  Breit  v.  Ycaton, 

^i Holier   V.    Hawkins,    245    111.  101  111.  242;  Springer  v.  Springer, 

492;  See  Dugan  v.  Folleft,  TOO  III.  114  111.  550;   Brian  v.  Melton,  125 

581.  III.   647;    Miller  v.  Pence,  132   111. 

»»St»  V.  Si!/,  185  111.  594;  Oice/i  149;    Hart    v.    Randolph.    142    111. 

V.  Peacock,  38  lU.  33;   Shortall  v.  521. 

Hinckley,    31    III.    219;    Jacobs   v.  '<"  Stoice  v.  Steele,  114  III.  382; 

Rice.   33    111.    369;    Steele   v.    Gel-  see  same  case,  83  111.  422. 
latly,     41     111.     39;      Whiting     v. 
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lutely  void,  and  existing  at  the  death  of  the  husband; 
a  wife  de  facto,  whose  marriage  is  voidable  bj-  decree, 
as  well  as  a  wife  de  jure,  is  entitled  to  it;  and  the  wife 
shall  be  endowed,  though  the  marriage  be  within  the  age 
of  consent,  and  the  husband  dies  within  that  age.^^ 

■Jd.  Seizin.  The  husband  must  have  been  seized,  some 
time  during  the  overture,  of  the  estate  of  which  the  wife 
is  dowable."- 

.3d.     Death  of  the  husband.^^ 

Transfer  of  dower,  etc. — Dower  is  a  right  resting  in 
action  only;  until  it  is  assigned  it  is  a  mere  intangible 
inchoate  contingent  expectancy,  and  is  not  the  subject- 
matter  of  sale,  or  transfei".  It  can  not  be  sold  under  exe- 
cution. The  only  use  the  widow  can  malce  of  her  dower 
interest,  is  to  release  it  to  the  owner  in  fee,  until  it  shall 
have  been  set  apart  to  her.  She  may  release  it  to  the 
owner  of  the  fee,  but  she  can  not  transfer  it  to  a 
stranger,''*  and  she  may  release  to  one  tenant  in  com- 
mon for  his  share  without  releasing  her  dower  to  another 
tenant  in  common  who  has  a  different  share. "^ 

A  deed  by  a  widow  imder  such  circumstances  conveys 
nothing,  and  the  rights  of  the  heirs  remain  precisely  the 
same,  as  though  she  had  moved  from  the  land  without 
attempting  to  make  any  disposition  of  it.^® 

But  after  it  has  been  assigned  it  becomes  an  estate 


01  Co.  Litt.  33,  a;  7  Co.  42;  Doct.  Brew.   Co.  v.  Meier,  163  III.  424; 

&    Stud.    22;    see    Sisk   v.    Smith,  Best  v.  Jenks,  123  IW.  iil;  Hart  v. 

Adm..  1  Gilm.  503.  Burch,    130    III.    42G;    Bedford    v. 

»2Co.  Litt.  31,  a;   4  Kent.  Com.  Bedford.    13G    111.    354;    Hciscn   v. 

38;   2  Black.  Com.  132.  Hciscn.     145     Til.     658;     Bank    v. 

0.1  Cruise.    Dig.    Lit.    6,    Ch.    2,  White,   159   III.   136;    Anderson  v. 

§  22;  1  Vern.  R.  218;  1  Salk.  291;  Smith,    159    III.    93;     Ftetchcr    v. 

Sisk  V.  Smith,  Admr..  1  Gilni.  503.  Shepherd,   174   111.   262;    Lcuns  v. 

0*  Blain  v.  Harrison,  11  111.  384;  Kinff.  180  111.  266. 

Johnson    v.    Montgomery,    51     111.  "''Hart   v.   Burch,   130   111.   426; 

185;  La  Framboise  v.  Orow,  56  111.  Fletcher  v.  Shepherd,  174  111.  262; 

197;  Sutnmcrs  v.  Babl).  13  111.  483;  Marino  v.  Meeker,  263   111.   136. 

Hoots  V.  Oraham,  23  111.  81;   Rob-  «« Best    v.    Jenks,    123    111.    447; 

hins   V.   Kinzie,   45   111.   Z'A;    New-  Anderson    v.    Smith,    159    111.    93; 

man  v.   Willctts.  48  III.  534;    Chi-  Union  Brewing  Co.  v.   Meier,   163 

capo  Docfc  Co.  V.  A'inaic,  49  111.  2S9;  111.   424;    Lewis   v.   King,    180   IlL 

Wheeler  v.  Kinzie.  Id.  297;   Union  266. 
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which  can  be  entorod  upon,  and  wliich  may  bo  conveyed 
by  deed,  and  is  liabk>  to  l)e  sohl  on  execution  for  debts."'' 
A  fonner  owner  of  the  fee  in  land  in  wliicli  a  dower 
right  still  exists,  who  lias  conveyed  the  same,  with  war- 
ranty, nuiy  purchase  tiie  right  of  dower  for  the  benefit 
of  his  grantee,  however  remote,  and  thus  prevent  a 
breach  of  his  covenant.** 


SECTION    V. 
SUITS    FOR    DOWER. 

Duty  of  heirs,  etc.,  to  assign  dower,  etc—The  statute 
jirovides  that  (Sec.  18) 

"It  shall  be  the  duty  of  the  heir  at  law,  or  other  person  having  the 
next  estate  of  inheritance  or  freehold  in  any  lands  or  estate  of  which 
any  person  is  entitled  to  dower,  to  lay  off  and  assign  such  dower  as 
soon  as  practicable  after  the  death  of  the  husband  or  wife  of  such  per- 
son." 01 

An  heir  can  not  set  up  the  statute  of  limitations  against 
the  dower  right  since  it  is  his  duty  to  assign  dower,  and 
for  tliat  reason  his  possession  is  not  regarded  as  adverse 
to  the  owner  of  the  dower  estate. ^ 

Where  all  parties  are  competent  to  contract,  dower  and 
homestead  may  be  assigned  by  parol  and  without  pro- 
ceedings in  court.'' 

(Sec.  19.) 

"If  such  heir  or  other  person  shall  not,  within  one  month  next  after 
such  death,  satisfactorily  assign  and  set  over  to  the  surviving  hus- 
band or  wife,  dower  in  and  to  all  lands,  tenements  and  hereditaments 
whereof  by  law  he  or  she  is  or  may  be  dowable,  such  survivor  may 
sue  for  and  recover  the  same  by  petition  in  chancery,  as  hereinafter 
prescribed,  against  such  heir  or  other  person,  or  any  tenant  in  pos- 
session, or  any  other  person  claiming  right  or  possession  in  said  es- 
Ute." » 

A  widow  who  is  entitled  to  dower  in  different  parcels 

»TWalsh    v.    Reis.    50    III.    477;  A.  An.  Stat.  2322. 
Best  V.  ./cnks.  123  111.  447;   Pete-  i  Sill  v.  Sill.  183  111.  594. 

flth  V.  Buck,  56  III.  App.  149.  'Pearce  v.  Pearcc,  184  111.  289; 

*i  La  Fraviboise  v.  Oroiv,  56  111.  Brewer  v.  Brown.  268  111.  562. 
m.  3  Rev.  Stat.    (1913)   916;   2  J.  & 

f'Rev.  Stat.   (1913)   914;   2  J.  &  A.  An.  Stat.  2331. 
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of  land  is  not  obliged  to  include  all  the  lands  in  which 
she  claims  dower  in  one  proceeding  by  her  for  the  assign- 
ment of  dower,  and  dower  in  lands  not  included  in  such 
proceeding  may  be  assigned  in  a  subsequent  proceeding 
to  partition  the  lands.** 

If  there  is  no  provision  in  a  will  which  is  accepted  by 
the  widow  in  lieu  of  dower  she  is  entitled  to  an  assign- 
ment of  dower  even  though  it  may  require  a  sale  of  land 
contrary  to  the  provisions  of  the  will,  as  the  rights  of 
devisees  must  give  way  to  the  right  of  the  widow  to  have 
dower  assigned  under  the  statute.^ 

The  postponement  of  the  period  of  distribution  of  lands 
among  the  devisees  does  not  postpone  the  right  of  the 
widow  to  have  dower  assigned,  where  she  has  accepted 
no  provision  of  the  will  in  lieu  of  dower.* 

Who  may  file  petition. — (Sec.  43.) 

"Heirs,  or,  if  under  age,  their  guardians,  or  any  otlier  persons  in- 
terested in  lands,  tenements  or  hereditaments,  may  also  petition  the 
court  to  have  dower  assigned  to  the  person  entitled  thereto,  which 
shall  be  proceeded  in,  in  the  same  manner  as  is  prescribed  in  other 
cases."  " 

A  bill  will  not  lie  by  a  purchaser  of  an  unassigned 
dower  right.* 

Where  petition  may  be  filed. — (Sec.  20.) 

"The  petition  may  be  tiled  in  any  court  of  record  of  competent  juris- 
diction in  the  county  where  the  estate,  or  some  part  thereof,  is  situ- 
ated." 0 

Where  infants  are  petitioners  or  defendants — Guar- 
dian ad  litem. — By  the  statute  (Sec  21) 

"Infants  may  petition  by  guardian  or  next  friend,  and  other  persons 
under  guardianship  by  their  conservators.  When  an  infant  or  person 
under  guardianship  is  a  defendant,  ho  may  appear  by  guardian  or  con- 
servator, or  the  court  may  appoint  a  giuirdian  ad  liiein  for  such  per- 
son, and  compel  the  person  so  appointed  to  act." 

It  is  well  settled  in  tliis  State  tliat  a  guardian  has  no 

^Mcttlcr  V.  Warner,  243  III.  fiOO.  A.  An.  Stat.  2331. 
'■  Ibid.  »  Best  v.  Jenks,  123  111.  447. 

n  Ibid.  "Rev.  Stat.    (1913)   914;   2  .1.  & 

TRev.  Stat.    (1913)    9TG;    2  ,1.  &  A.  An.  Stat.  2324. 


Proceedings  von  Dower.  935 

power  to  assign  dower  in  liis  ward's  land,  nor  to  ai)])or- 
tiou  the  rents  to  tlie  payment  of  dower. ^'^' 

A  gnardian  or  minor  can  not  be  in  default  for  not  as- 
siajiing-  dower,  and  an  infant  is  not  hound  by  sucli  as- 
signment, and  can  not  he  rendered  liable  for  any  dam- 
ages for  such  non-assignment.'^ 

Where  a  gnardian  seeks  to  establish  a  claim  for  dower, 
the  court  should  appoint  a  guardian  ad  litem  for  the 
minor  defendants  who  should  have  distinct  counsel.*^ 


SECTION    VI. 
FRAME    OP    PETITION. 

The  statute  provides  that  (Sec.  22.) 

"The  petition  sliall  set  fortli  the  nature  of  the  claim,  and  particularly 
specify  the  premises  in  which  dower  is  claimed,  and  shall  set  forth  the 
interests  of  all  parties  interested  therein  so  far  as  the  same  are  known 
to  the  petitioner,  and  shall  pray  for  the  assignment  of  such  dower."  '3 

Parties  to.— (Sec.  2.3.) 

"Every  person  having  any  interest  in  the  premises,  whether  in  pos- 
session or  otherwise,  and  who  is  not  a  petitioner,  shall  be  made  a 
defendant   to  such  petition."  n 

Rights  of  dower  are  not  affected  by  a  decree  in  parti- 
tion, to  which  the  dowress  is  not  a  party.^^ 

A  personal  representative  is  not  a  necessary  party  to 
a  bill  by  the  widow  to  have  homestead  and  dower  as- 
signed. ^^ 

Unknown  defendants. — The  statute  further  provides 
that  (Sec.  24.) 

"\Vlien  there  are  any  persons  interested  in  the  premises  whose  names 
are  unknown,  or  the  share  or  quantity  of  interest  of  any  of  the  parties 
Is  unknown  to  the  petitioner,  or  where  such  share  or  interest  shall  be 
uncertain  or  contingent,  or  the  ownership  of  the  inheritance  shall  de- 

^oHeisenv.  Heisen,  145  111.  658;  is  Rev.  Stat.   (1913)  914;   2  J.  & 

Katcson  v.    Corbett,   150    111.    466;  A.  An.  Stat.  2324. 

Sill  V.  Sill,  185  111.  594.  u  Iliid. 

ii  Bonner    v.    Peterson,    44    111.  i^  Herrington  v.  Coiurn,  lOS  lU. 

253;  Strawn  v.  Strawn,  50  111.  256;  613. 

Rawson  v.   Corbett,   150   111.   466;  ^«  Iligyins    v.    Higgins,    219    111. 

Sill  V.   SiU,  185   111.   594.  146. 

"PTiidips    V.    Phillips,    185    111. 
629. 
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pend  upon  an  executory  devise,  or  the  remainder  shall  be  contingent, 
so  that  such  parties  can  not  be  named,  the  same  shall  be  so  stated  in 
the  petition."  i' 

(Sec.  25.) 

"All  persons  interested  in  the  premises  in  which  dower  is  claimed, 
whose  names  are  unknown,  may  be  made  parties  to  such  petition  by 
the  name  and  description  of  unknown  owners  of  the  premises,  or  as 
the  unknown  heirs  of  any  person  who  may  have  been  interested  in 
the  same."  is 

Answer  of  defendants. — (Sec.  31.) 

"The  petitioner  may,  in  his  petition,  require  the  defendants,  or  any 
of  them,  to  answer  his  petition  on  oath,  in  which  case  the  answer  shall 
have  the  same  effect  as  an  answer  in  chancery  under  oath."  i« 

If  a  suit  for  tlie  assignment  of  dower  is  relied  upon  as 
a  bar  to  the  assignment  of  dower  in  a  sul)se(inent  parti- 
tion proceeding,  such  alleged  former  adjudication  should 
be  set  up  and  relied  upon  in  the  answer.^" 

No.  208.     Petition  for  doucr  hy  widow. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of  , 

in  the  State  of  Illinois: 

1.  The  petition  of  A.  B.,  of,  etc.,  respectfully  represents,  that  your 
petitioner,  on  or  about  the day  of  ,  19 — ,  intermarried  with 

B.  B.,  late  of,  etc.,  who  afterward,  on  or  about  the  day  of  , 

19 — ,  departed  this  life  inte?talo,  leaving  your  petitioner,  his  widow,  and 

C.  B.  and  D.  B.,  bis  children  and  only  heirs  at  law.  That  the  said  13. 
B.  during  the  time  of  said  marriage  with  your  petitioner,  was  seized 
in  fee  of  the  following  described  real  estate,  situate,  lying,  and  being 

in  the  county  of ,  in  the  State  of  Illinois,  to  wit:     (Here  insert 

description  of  the  premises.) 

2.  That  your  petitioner,  by  virtue  of  her  said  marriage,  upon  the 
death  of  the  said  B.  B.,  became  and  was  entitled  to  dower  in  the  lands 
above  described,  which  said  dower  has  never  been  assigned  or  set  off 
to  your  petitioner,  and  she  has  never  received  any  compensation  or 
equivalent  therefor,  or  for  any  part  thereof. 

o.  Your  petitioner  therefore  prays  the  aid  of  this  honorable  court  in 
the  premises,  and  that  the  writ  of  summons  may  issue  out  of  and  under 
the  seal  of  this  court,  commanding  the  said  C.  B.  and  D.  B.,  who  are 
made  parties  defendant  hereto,  to  personally  appear  before  this  court. 

on  the  first  day  of  the  next  term  thereof,  to  be  held  at  the  court 

house  In  ,  in  tlie  county  of  — — ,  on  the Monday  of ,  19 — , 

17  Rev.  Stat.    (1913)   915;    2  J.  &  i"  Rev.  Stat.    (191:1)   915;   2  J.  & 

A.   An.   Stat.  2324.  A.   An.  Stat.  232,'->. 

i>ilbid.  -^oMriilfr    v.    Warner,    243    III. 

600. 
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and  then  and  there  full,  tnie,  direct  and  perfect  answer  make  to  all 
and  singular  the  matters  herein  stated,  and  to  stand  and  abide  by  the 
order  of  this  honorable  court  in  the  premisos;  and  that  upon  the  hear- 
iuK  hereof,  a  decree  may  be  made  by  this  honorable  court  that  your 
petitioner  recover  dower  in  the  premises  above  described,  and  that  such 
dower  may  be  assigned  and  set  off  to  her  in  the  manner  and  accord- 
ing to  the  provisions  of  the  statute  in  such  case  made  and  provided; 
and  that  your  petitioner  may  have  such  other  and  further  relief  in 
the  premises  as  equity  may  require,  and  to  the  court  may  seem  meet. 

,  Sol.  for  Petitioner.  A.  B. 

(.Add  affidavit,  as  follows:) 

No.  299.    Affidavit  to  petition  for  dower. 

Statk  of  Illinois,      ") 

Sss 
County  of  J 

On  this day  of  ,  19 — ,  personally  appeared  the  above  named 

\.  R.  and  made  oath  and  says  that  she  has  heard  read  the  foregoing 
petition,  and  knows  the  contents  thereof,  and  that  the  same  are  true 
of  her  own  knowledge  in  substance  and  in  fact,  except  as  to  such  mat- 
ters as  are  therein  stated  to  be  on  information  and  belief,  and  as  to 
such  matters  she  believes  them  to  be  true.  A.  B. 

Subscribed,  etc. 

No.  300.    Petition  for  dower  hy  a  hustand. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of  , 

in  the  State  of  Illinois: 

1.  The  petition  of  A.  B.,  of  etc.,  respectfully  represents,  that  your 
petitioner  on,  etc.,  intermarried  with  C.  B.,  late  of,  etc.,  who  afterward. 
on.  etc.,  departed  this  life  intestate,  leaving  your  petitioner,  her  hus- 
band, and  D.  B.,  E.  B.  and  F.  B.,  her  children  and  only  heirs  at  law. 
That  the  said  C.  B.  died  seized  in  fee  of  the  following  described  real 

estate,  situate,  lying,  and  being  in  the  county  of  ,  in  the  State  of 

Illinois,  to  wit:  (Here  describe  the  premises.)  That  your  petitioner, 
by  virtue  of  his  said  marriage,  upon  the  death  of  the  said  C.  B.,  be- 
came and  was  entitled  to  dower  in  the  lands  above  described  which 
said  dower  has  never  been  assigned  or  set  olt  to  your  petitioner,  and 
he  has  never  received  any  compensation  or  equivalent  therefor,  or  for 
any  part  thereof. 

2.  Your  petitioner  therefore  prays  the  aid  of  this  honorable  court  in 
the  premises,  and  that  the  writ  of  summons  may  issue  out  of  and  under 
the  seal  of  this  court,  commanding  the  said  D.  B.,  E.  B.  and  P.  B.,  who 
are   made  parties  defendant   hereto,   to   personally  appear  before   this 

court,  on  the  first  day  of  the  next  term  thereof,  to  he  held  at  the 

court  house  in  ,  in  the  county  of  -■ ,  on  the  Monday  of , 

A.  D.  19 — ,  and  then  and  there  full,  true,  direct  and  perfect  answer 
make  to  all  and  singular  the  matters  herein  stated,  and  to  stand  and 
abide  by  the  order  of  this  honorable  court  in  the  premises;  and  that 
upon   the   hearing   hereof,   a   decree   may   be   made   by   this   honorable 
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court  that  your  petitioner  recover  dower  in  the  premises  above  de- 
scribed, and  that  such  dower  may  be  assigned  and  set  off  to  him  in 
the  manner  and  according  to  the  provisions  of  the  statute  in  such  cases 
made  and  provided;  and  that  your  petitioner  may  have  such  other  and 
further  relief  in  the  premises  as  equity  may  require,  and  to  the  court 
may  seem  meet.  A.  B. 

,  Sol.  for  Petitioner. 

(Add  affidavit,  So.  299,  ante.) 

No.  301.    Petition  iy  heirs  to  have  dower  assigned. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of , 

in  the  State  of  Illinois: 

The  petition  of  A.  B.  and  B.  B.  respectfully  represents  that  on,  etc., 
one  C.  B.,  late  of,  etc.,  departed  this  life  intestate,  leaving  E.  B.,  the 
mother  of  your  petitioners,  his  widow,  and  your  petitioners,  his  chil- 
dren and  only  heirs  at  law.  That  the  said  C.  B.  died  seized  in  fee  of 
the  following   described   real   estate,   situate,   lying  and   being  in   the 

county  of  ,  in  the  State  of  Illinois,  to  wit:      (Here  describe  the 

premises.)  That  the  said  B.  B.,  by  virtue  of  her  said  marriage,  upon 
the  death  of  the  said  C.  B.,  became  and  was  entitled  to  dower  in  the 
lands  above  described,  which  said  dower  has  never  been  assigned  or 
set  off  to  her,  and  she  has  never  received  any  compensation  or  equiva- 
lent therefor,  or  for  any  part  thereof. 

Your  petitioner  therefore  prays  the  aid  of  this  honorable  court  in  the 
premises,  and  that  the  writ  of  summons  may  issue  out  of  and  under 
the  seal  of  this  court,  commanding  the  said  B.  B.,  who  is  made  party 
defendant  hereto,  to  personally  appear  before  this  court,  on  the  first 

day  of  the  next  ternl  thereof,  to  be  held  at  the  court  house  in  , 

in  the  county  of ,  on  the  Monday  of ,  19 — ,  and  then  and 

there  full,  true,  direct  and  perfect  answer  make  to  all  and  singular  the 
matters  herein  stated,  and  to  stand  and  abide  by  the  order  of  this  hon- 
orable court  in  the  premises;  and  that  upon  the  hearing  hereof,  a  de- 
cree may  be  made  by  this  honorable  court  that  the  dower  of  the  said 
E.  B.  in  the  premises  above  described,  may  be  assigned  and  set  off  to 
her  in  the  manner  and  according  to  the  provisions  of  the  statute  in 
such  case  made  and  provided;  and  that  your  petitioners  may  have 
such  other  and  further  relief  in  the  premises  as  equity  may  require 
and  to  the  court  may  seem  meet. 

,  Sol.  for  Petitioners.  A.  B. 

B.  B. 

{Add  affidavit,  No.  209,  ante.) 
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PROCESS    FOR    AI'I'IOARANCB. 

The  statute  in  respect  to  process  and  service  on  de- 
fendants in  snits  for  dowor  is  ns  follows: 
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How  summoned. —  (See.  26.) 

"The  defendants  to  any  such  petition  shall  be  summoned  in  the 
same  manner  as  defendants  to  suits  in  chancery."  21 

The  siinimons  in  a  proceeding  to  sell  real  estate  to 
pay  debts  and  assign  dower  and  homestead,  need  not 
state  that  the  petition  prays  for  snch  assignment,  and 
the  snmmons  may  be  served  by  rc^ading  only.^^ 

Unknown  parties. — ^(Sec.  27.) 

"Unknown  owners,  or  parties  in  interest,  of  the  premises,  and  the 
unknown  heirs  of  any  such  persons,  may  bg  notified  by  advertisement 
as  in  cases  in   chancery."  2s 

Non-resident  defendants. — (Sec.  28.) 

"Wlien  it  shall  appear  by  affidavit  filed,  as  in  cases  in  chancery,  that 
any  defendant  resides  or  has  gone  out  of  the  State,  or,  upon  due  in- 
quiry, can  not  be  found,  or  is  concealed  within  this  State  so  that 
process  can  not  be  served  on  him,  and  the  affiant  shall  state  the  place 
of  residence  of  such  defendant,  if  known,  or  that  upon  diligent  in- 
quiry his  place  of  residence  can  not  be  ascertained,  he  may  be  notified 
in  the  same  manner  as  in  such  case  in  chancery."  21 

Service  by  copy  of  petition. — (Sec.  29.) 

"Non-resident  defendants  may  be  served  by  a  copy  of  the  petition 
in  the  same  manner  that  such  defendants  in  chancery  may  be  served 
by  a  copy  of  the  bill  of  complaint,  and  the  service  thereof  may  be 
proved  as  in  such  case  provided."  25 

Setting  aside  decree  where  defendants  are  not  per- 
sonally served. — The  statute  provides  that  (Sec.  30.) 

"Any  defendant  who  Is  not  summoned,  served  with  a  copy  of  the 
petition,  or  shall  not  receive  the  notice  required  to  be  sent  him  by 
mail,  or  the  heirs,  devisees,  executors,  administrators  and  other  legal 
representatives  of  such  person,  may  appear  and  answer  the  petition 
within  the  same  time  and  upon  the  same  conditions,  and  with  like  ef- 
fect as  in  other  cases  in  chancery."  -^ 

21  Rev.  Stat.   (1913)   915;   2  J.  &  628;     see     "Process     for    Appear- 

A.  An.  Stat  2325.  ance,"  Chap.  V,  ante. 

2'Oettinger   v.    Specht,    102    111.  25  Rev.  Stat.   (1913)   915;   2  J.  & 

179.  A.  An.   Stat.   2325. 

23  Rev.  Stat.   (1913)   915;  2  J.  &  2c  Rev.  Stat.   (1913)   915;   2  J.  & 

A.  An.  Stat.  2325.  A.    An.    Stat.    2325;    see    "Process 

2«/6.;  Doane  v.  Walter,  101  111.  for  Appearance,"  Chapter  V,  ante. 
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section  viii. 
interpleader. 

The  statute  provides  that  (Sec.  32.) 

"During  the  pendency  of  any  such  suit  or  proceeding  any  person 
claiming  to  be  interested  in  the  premises  may  appear  and  answer  the 
petition,  and  assert  his  or  her  rights,  by  way  of  interpleader;  and  the 
court  shall  decide  upon  the  rights  of  persons  appearing  as  aforesaid, 
as  though  they  had  been  made  parties  in  the  first  instance."  -^ 


SECTION    IX. 
HEARING    AND    DECREE. 

The  statute  provides  that  (See.  33.) 

"Petitions  for  the  recovery  and  assignment  of  dower  shall  be  heard 
and  determined  by  the  court  upon  the  petition,  answer,  replication, 
exhibits  and  other  testimony,  without  the  necessity  of  formal  pleading. 
The  court  may  direct  an  issue  or  issues  to  be  tried  by  a  jury,  as  in 
other  cases  in  equity."  28 

'No.  302.     Decree  for  dower,  and  appointing  commissioners   to   make 

assignment. 

(Caption  and  title  of  cause  as  in  No.  203,  ante.) 

This  day  came  the  petitioner,  by  L.  M.,  her  solicitor,  and  the  de- 
fendants G.  H.  and  .1.  K.,  by  A.  B.,  their  guardian  ad  litem ;  and  it  ap- 
pearing to  the  court  that  the  defendants  were  each  duly  served  with 
process  more  than  ten  days  prior  to  the  commencement  of  the  pres- 
ent term  of  this  court;  and  it  appearing  to  the  court  that  the  defend- 
ants G.  H.  and  J.  K.  were  minors  under  the  age  of  twenty-one  years, 
and  the  court  having  appointed  A.  B.,  Esq.,  guardian  ad  litem  for  the 
defendants:  and  the  defendants,  by  their  guardian  ad  litem,  having 
filed  an  answer  to  said  petition,  and  the  petitioner  her  replication 
thereto;  and  the  court  having  ordered  said  cause  to  be  referred  to  the 
master  in  chancery  of  this  court  to  take,  and  report  to  the  court,  the 
proof  of  the  matters  alleged  in  said  petition;  and  the  said  master 
having  made  report  thereof,  which  is  hereby  approved  and  confirmed 
by  the  court;  and  this  cause  coming  on  to  be  heard,  upon  the  peti- 
tion, exhibits,  answer  of  the  defendants,  by  their  guardian  ad  litem, 
and  the  replication  thereto,  together  with  the  testimony  taken  and  re- 
ported (o  the  court  by  said  master,  and  the  court  having  heard  the 
arguments  of  counsel,  and  being  fully  advised  in  the  premises,  on  con- 
sideration thereof,  doth  find,  that  the  petitioner  is  the  widow  of  one 
E.  P.,  who  died  intestate,  on  etc.,  and,  as  such  widow,  is  entitled  to 
dower  of  one-third    part   of  all   the   lands   whereof   her  said   husband 

iT  Ibid.  A.   An.   Stat.   2?,2<S;   see  Becker  v. 

■.:»Rev.  Stat.   (1913)   915;   2  J.  &      Vuw/.  .",4  111.  390. 
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was  seized  during  coverture;  tliat  at  the  time  of  his  death  as  afore- 
said, her  said  husband  was  seized  in  fee  simple  of  the  following  de- 
scribed real  estate,  to-wit:  (Here  describe  the  land.)  That  at  the 
time  of  the  death  of  said  E.  P.  he  left  heirs  at  law,  to-wit:  G.  H.  and 
.1.  K.,  who  are  the  children  of  the  said  E.  F.,  and  the  only  persons 
interested  in  said  premises  except  the  petitioner. 

The  court  doth  therefore  order,  adjudge,  and  decree  that  the  peti- 
tioner be  endowed  of  one  full  equal  third  part  of  said  premises,  and 
the  court  doth  hereby  appoint  B.  A.,  D.  C,  and  F.  G.,  who  are  not 
connected  with  any  of  the  parties  either  by  consanguinity  or  affinity, 
and  are  entirely  disinterested,  commissioners  to  assign  dower  to  the 
petitioner.  The  said  commissioners  will  first  take  the  oath  required 
by  law,  and  then  go  upon  said  premises,  and  set  off  and  allot  to  the 
petitioner  her  dower  by  metes  and  bounds,  according  to  the  quality 
and  quantity  of  said  premises,  giving  her  the  home-stead,  or  dwelling 
house  of  the  husband  if  she  desires  it,  and  may  set  off  and  allot  the 
dower  in  the  whole  of  such  lands  in  a  body,  or  out  of  two  or  more  of 
such  tracts  of  land,  in  such  manner  as  they  may  deem  best  for  all 
persons  interested,  and  make  return  in  writing  under  their  hands  and 
seals  to  the  court,  of  their  doings  in  the  premises  by  virtue  hereof, 
and  if  the  said  commissioners  find  that  said  premises  are  not  suscep- 
tible of  division  without  great  injury  thereto,  they  will  so  report  to 
the  court. 

SECTION     X. 

COMMTSSIOXERS     TO     ASSIGN     DOWER. 

Appointment  of — Oath  of. — Tt  is  directed  by  statute 
that  (Sec.  S-t.) 

"When  the  court  adjudges  that  the  one  entitled  thereto  recover  dow- 
er, it  shall  be  so  entered  of  record,  together  with  a  description  of  the 
land  out  of  which  he  or  she  Is  to  be  so  endowed,  and  the  court  shall 
thereupon  appoint  these  commissioners  not  connected  with  any  of  the 
parties  either  by  consanguinity  or  affinity,  and  entirely  disinterested, 
each  of  whom  shall  take  the  following  oath: 

No.  303.     Oath  of  commissioners  to  assign  dower. 
(TitJe,  etc.,  as  in  No.  203,  ante.) 

"I  do  solemnly  swear  that  I  will  fairly  and  impartially  allot  and 
set  off  to  A.  B.,  surviving  wife  (or  husband)  of  C.  D.,  her  (or  his) 
dower,  out  of  the  lands  and  tenements  described  in  the  order  of  the 
court  for  that  purpose,  if  the  same  can  be  done  consistently  with  the 
Interests  of  the  estate,  according  to  the  best  of  my  ability;  so  help  me 
God." 
Subscribed,  etc., 

G.  H. 
K.  L. 

M.    N.29 

29  Rev.  Stat.   (1913)   915;   2  J.  &  A.  An.  Stat.  2326. 
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The  record  must  show  that  the  commissioners  were 
duly  sworn  ;-^''  and  their  oath  should  accompany  the  re- 
port.^" 

Duty  of  commissioners. —  (Sec.  35.) 

"The  commissioners  shall  go  upon  the  premises,  and  if  the  same  are 
susceptible  of  division,  without  manifest  prejudice  to  the  parties  in 
interest,  shaU  set  off  and  allot  to  the  person  entitled  thereto  his  or 
her  dower,  hy  metes  and  bounds,  according  to  quality  and  quantity, 
of  all  the  premises  described  in  the  order  of  the  court."  si 

Dower  may  be  assigned  in  a  body. — (Sec.  36.) 

"The  dower  need  not  be  assigned  in  each  tract  separately,  but  may 
be  allotted  in  a  body  out  of  one  or  more  of  the  tracts  of  lands,  when 
the  same  can  be  done  without  prejudice  to  the  interests  of  any  per- 
son interested  in  the  premises."  32 

Where  there  is  no  dwelling  house  on  the  premises  the 
commissioners  are  not  required  by  law  to  consult  the 
wishes  of  the  widow,  nor  are  they  bound  to  allot  the  dow- 
er on  a  highway. ^^ 

Homestead,  etc. — (Sec.  37.) 

"The  surviving  husband  or  wife  shall  have  the  homestead  or  dwell- 
ing house,  if  he  or  she  desires,  and  such  allotment  shall  not  affect  his 
or  her  estate  of  homestead  therein,  but  if  the  dower  is  alloted  out 
of  other  lands,  the  acceptance  of  such  allotment  shall  be  a  waiver  and 
release  of  the  estate  of  homestead  of  the  person  entitled  to  dower, 
and  his  or  her  children,  unless  it  shall  be  otherwise  ordered  by  the 
court."  31 

The  surviving  widow  or  husband  may  retain  possession 
of  the  liomestead,  until  the  dower  has  been  assigned, ^^ 
but  an  acceptance  of  allotment  of  dower  from  land  other 
than  the  homestead,  waives  the  right  to  homestead.'" 

A  widow  may  occupy  the  dwelling  place  of  the  husband 
after  his  death  until  dower  has  been  assigned;  but  can 
not  take  residence  on  liis  vacant  lands.''' 

The  homestead  estate  may  be  assigned  by  parol  agree- 

^^•^  Durham  v.  Mulkcy,  hQ  111.  fll.  s^  ^^oore  v.  Dick,  134   111.   43. 

so  Lloyd    V.   Malone,    23    111.    43;  'n  Rev.  Stat.  (1913)   916;   2  J.  & 

Crossctt   V.    Owens.   110    111.   378.  A.  An.  Stat.  2327. 

siRev.  Stat.   (1913)   915;   2  J.  &  =■■•■  Trask  v.  Baxter,  48  111.  406. 

A.  An.  Stat.  2327.  so  Walker  v.  Doane,  108  111.  236. 

t2  Ibid.  »'    Hoots  V.  Graham,  23  111.  81. 
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mont  and  may  onibraoo  an  entire  tract  of  land,  though 
it  may  be  niado  up  of  different  adjoining  subdivisions;-'"' 
but  the  parol  assigiuncnt  ereatcs  no  interest  in  the  land, 
but  merely  establish(>s  the  limits  of  the  estate  created 
by  law.^" 

After  an  assiginnent  of  a  homestead  it  is  not  essential 
to  the  continuance  of  the  estate  that  the  widow  should 
continue  to  reside  upon  the  premises,  and  she  may  oc- 
cupy them  by  a  tenant  or  convey  the  c^state  by  deed,  and 
her  estate  does  not  difl'er  from  an  ordinary  estate  for 
life.^» 

A  widow  occupying  an  assigned  homestead  by  a  ten- 
ant may  have  another  homestead  in  her  second  husband's 
property.*^ 


SECTION    XI. 
ALLOWANCE    IN    LIEU    OF    DOWER. 

When  land  can  not  be  divided — Proceedings. — (Sec. 
39.)     The  statute  provides  that 

"When  the  estate  out  of  which  dower  is  to  be  assigned  consists  of 
a  mill  or  other  tenement  which  can  not  he  divided  without  damage  to 
the  whole,  and  in  all  cases  where  the  estate  can  not  be  divided  with- 
out great  injury  thereto,  the  dower  may  be  assigned  of  the  rents,  issues 
and  profits  thereof,  to  be  had  and  received  by  the  person  entitled  there- 
to as  tenant;  in  common  with  the  owners  of  the  estate,  or  a  jury  may 
be  impaneled  to  inquire  of  the  yearly  value  of  the  dower  therein,  who 
shall  assess  the  same  accordingly,  and  the  court  shall  thereupon  enter 
a  decree  that  there  be  paid  to  such  person  as  an  allowance  in  lieu  of 
dower,  on  a  day  therein  named,  the  sum  so  assessed  as  the  yearly  value 
of  such  dower,  and  the  like  sum  on  the  same  day  of  each  year  there- 
after during  his  or  her  natural  life,  and  may  make  the  same  a  lien 
on  any  real  estate  of  the  party  against  whom  such  decree  is  rendered, 
or  cause  the  same  to  be  otherwise  secured."  *- 

Under  section  39  of  the  Dower  act,  if  the  commis- 
sioners in  a  partition  proceeding  report  that  complain- 
ant's dower  cannot  be  assigned  by  metes  and  bounds,  it 
is  the  duty  of  the  court  to  decree  that  dower  be  assigned 

38  Prarce  v.  Pearce,,  184  111.  2S9.  ti  Ibid. 

3"  Ibid.  42  Rev.  Stat.   (1913)   91C;   2  J.  & 

<o  Smiih  V.  Rittenhouse,  260  111.  A.   An.  Stat.  2328. 
599. 
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out  of  the  rents,  issues  and  profits  of  the  premises,  to  be 
had  and  received  by  complainant  as  tenant  in  common 
witli  the  owners  of  the  premises,  or  to  empanel  a  jury 
to  fix  the  yearly  value  of  such  dower;  and  the  court  can- 
not compel  complainant  to  accept  dower  in  a  gross  sum.*^ 

An  assessment  of  dower  by  a  juiy,  as  provided  by  sec- 
tion 29,  is  binding  upon  all  parties,  until  vacated  and  set 
aside  by  the  court.** 

There  are  two  methods  of  assigning  dower  where  the 
property  can  not  be  di\aded :  1.  By  assigning  to  tlie 
widow  one-third  of  the  rents  and  profits  (vaiwing  with 
the  issues  of  the  property).  2.  By  assessing  the  yearly 
value  of  the  property  at  the  beginning,  and  directing 
payment  of  such  sum  to  the  widow  each  year  during  life. 
Either  way  may  be  had  by  the  party  entitled  to  dower, 
but  not  both." 

Where  the  widow  is  using  lands  by  permission  of  the 
heirs  without  rent  before  the  assignment  of  dower,  she 
will  not  be  allowed  for  improvements  and  taxes  paid.*® 

Dower  for  year  should  not  be  made  payable  in  the  mid- 
dle of  the  year.*' 

Wliere  property  needs  insurance,  the  annual  expense 
therefor  should  be  deducted  from  rental  value.** 

A  decree  against  all  the  defendants,  jointly  and  sever- 
ally, for  amount  assessed  as  dower,  is  erroneous.*'* 

Where  a  widow  has  petitioned  to  recover  dower,  and, 
by  reason  of  the  indivisibility  of  the  property,  an  allow- 
ance has  been  made  to  her  in  lieu  of  dower,  the  sum  so 
fixed  can  not  afterward  be  changed  by  a  court  of  equity 
by  reason  of  the  property  subsequently  becoming  greatly 
enhanced  or  depreciated  in  value. '^^ 

The  lioniost(>ad  estate  of  a  widow  must  contribute 
toward  her  dowei-  in  her  deceased  husband's  lands.  Slie 
can  nf)t,  liowever,  take  the  homestead  and  also  have  the 

43  Ellguth    V.    FAlgutn,    250    111.  -it  Scammon  v.  Campbell,  75  111. 

215.  229;  Carter  v.  Stookn/,  S9  111.  279. 

<<  Walker  v.   Walker,   2   Bradw.  is  Carter  v.  Htookey,  89  III.  279. 

41S:    M..   5   Bradw.  289.  ^»  Scamnion  v.  Campbell,  75   III. 

<•'■  Walker  v.   Walker,  5   Bradw.  22,"?. 

289.  '•oDonophue  v.  dtp,  57  111.  235; 

10  Wheeler  v.  Dawson,  G3  111.  51.  Ry.   Co.  v.   Curtcnius,  65   111.   120. 
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^quivalont  of  one-third  of  the  entire  estate  assij^neil  her 
as  dower  out  of  the  residue,  but  is  eudowable  of  one- 
tlnrd  of  the  residue  after  deducting  the  homestead. 

Tliat  part  of  the  widow's  dower  which  is  represented 
in  the  homestead  is  not  assig'ued  to  her,  hut  is  in  abeyance 
until  the  homestead  estate  is  extinguislied,  and  when  tbat 
occurs  the  right  of  action  for  dower  revives. '^^ 

Under  the  statute,  dower  need  not  be  assig-ned  to  the 
widow  in  each  tract  separately,  but  may  be  allotted  in 
a  body  out  of  one  or  more  tracts  of  land,  when  it  can  be 
done  without  prejudice  to  the  interest  of  any  person  in- 
terested in  the  premises.^^ 

The  widow's  right  to  quarantine,  under  section  27,  act 
of  1845,  is  extinguished  by  adverse  adjudication.'^'* 

The  commissioners  appointed  to  set  off  a  widow's 
dower  have  no  autliority  to  make  a  partition  of  land 
among  the  parties  entitled  to  it.  And  a  report  made  by 
others  than  the  commissioners  appointed  by  the  court 
would  be  void.^^ 

In  assigning  dower,  commissioners  should  have  refer- 
ence to  quantity  and  quality,  so  that  the  portion  of  the 
widow  shall  be  equal  in  its  yearly  value  to  one-third  of 
the  yearly  value  of  the  tract  from  which  it  is  assigned, 
taking  into  estimation  its  capacity  for  production  at  the 
time.-'''*' 

Sale  of  land  without  assigning  dower  or  fixing  its  an- 
nual value  as  required  by  section  .39,  is  erroneous."^  And 
the  widow  is  entitled  to  the  estimated  one-third  of  the 
net  rents  and  profits.^*  And  the  decree  for  allowance 
to  the  widow  in  lieu  of  dower  should  fix  tlie  day  on  which 
payments  are  to  be  made  to  her  annually.^'-'  The  judg- 
ment for  the  yearly  value  becomes  a  lien  on  the  land  out 
of  which  it  arises.    Each  tract  is  charged  with  the  lien 


61  Jones   V.   Gilbert,   135   HI.   27.  56  Schnebly  v.  SchneUy,  26   111. 

'•^  Lavery  v.  Hutchinson,  249  111.  116. 

86.  ■''"  Fleming    v.    Vcnnum,    45    111. 

54  Doane  v.  Walker.  101  111.  628.  374. 

'-'  Loyd  V.  Malone,  23  111.  43;  see  "'S  Walsh  v.  Reis.  50  111.  477. 

Dillman  v.  Will  Co.  Bank,  139  111.  io  Meyer  v.  Pfeiffer,  50  111.  485. 
269. 
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for  the  yearly  value  arisiug  from  such  tract  and  not  with 
a  lien  for  the  yearly  value  of  the  whole.''" 

Report  of  commissioners. — The  statute  requires  that 

(Sec.  38.) 

"The  commissioners  shall  make  report  in  writing,  signed  by  at  least 
two  of  them,  showing  what  they  have  done,  and  if  they  have  made  a 
division,  describing  the  premises  allotted  by  metes  and  bounds  or 
other  proper  description;  and  the  allotment  so  made,  it  approved  by 
the  court,  shall  vest  in  the  person  entitled  thereto  an  estate  in  the 
lands  and  tenements  set  off  and  allotted  to  him  or  her  for  and  during 
his  or  her  natural  life;  and  the  court  shall  forthwith  cause  such  per- 
son to  have  possession  by  writ  directed  to  the  sheriff  for  that  pur- 
pose." «i 

No.  SO-'i.     Report  0/  comniissioners  assigning  dower. 

In  the  Court. 

Term,  19—. 

A.  B. 
vs. 
E.  D.  et  al. 
Petition  in  Chancery  for  Dower. 

To   the   Honorable   Presiding  Judge  of  the  Court  of  the  County 

of  ,  in   the   State  of   Illinois. 

In   Chancery   sitting: 

In  pursuance  of  a  decree  rendered  in  the  above  entitled  cause,  on, 
etc.,  we,  the  commissioners  therein  named,  respectfully  report  to  the 
court,  that  after  each  of  us  having  taken  and  subscribed  an  oath,  fairly 
and  impartially  to  allot  and  set  off  to  A,  B.,  surviving  wife  (or  hus- 
band) of  C.  D.,  her  {or  his)  dower  out  of  the  lands  and  tenements  de- 
scribed in  the  decree  of  the  court  for  that  purpose,  if  the  same  could 
be  done  consistently  with  the  interests  of  the  estate,  according  to  the 
best  of  our  ability,  and  the  rights  and  interests  of  the  parties  so  de- 
clared herein  by  the  judgment  of  the  court,  if  the  same  could  be  done 
consistently  with  the  interests  of  the  parties,  or  if  the  same  could 
not  be  so  set  off  without  manifest  prejudice  to  the  parties  in  interest. 
that  we  would  fairly  and  impartially  appraise  the  value  of  each  piece 
or  parcel  of  the  ])ossessions  sought  to  be  divided,  and  a  true  report 
make  to  the  court;  which  set-off  is  hereto  attached  for  greater  cer- 
tainty, and  is  hereby  made  a  part  hereof. 


«"  Atkin   v.   MrrrcU.   Z^   111.   G2;  m  Rev.  Stat.   (IflK!)   916;   2  3. 

Scammon  v.  CamphrU.  7."i  111.  2i;3;       A.  An.  Stat.  232S. 
Doane  v.    Walker,   101    III.    628. 
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That  we  went  upon  the  premises  described  In  said  decree,  to  wit: 
(Here  describe  the  premises)  and  after  thorough  examination  of  tlie 
same,  we  allotted  and  sot  off  to  the  said  A.  B.,  the  petitioner,  the  sur- 
viving widow  of  the  said  C.  D.,  one  equal  third  part  thereof,  by  metes 
and  bounds,  according  to  the  quality  and  quantity  of  said  premises,  giv- 
ing her  the  homestead  or  dwelling  house  of  her  husband,  according 
to  her  desire,  the  same  being  described  by  metes  and  bounds  as  fol- 
lows:     (.Here  describe  the  premises.) 

And  we  further  report  that  we  employed  one  R.  S.,  a  surveyor,  with 
necessary  assistants  to  aid  therein,  in  allotting  the  said  dower;  and 
that  the  items  of  the  various  expenses  attending  the  execution  of  said 
decree,  including  our  fees,  are  contained  in  a  schedule  hereto  attached, 
marked  "A,"  which  is  made  a  part  of  this  report.  And  for  the  better 
understanding  and  more  clear  elucidation  of  the  shape  and  situation 
of  the  said  premises,  and  of  the  manner  in  which  such  dower  was  al- 
lotted, we  have  caused  to  be  prepared  a  map  of  said  premises,  which 
we  herewith  file  as  a  part  of  this,  our  report,  and  is  hereto  attached, 
marked  exhibit  "B,"  all  of  which  is  respectfully  submitted  for  the 
approval  of  the  court. 

In  witness  whereof,  we,  the  said  commissioners,  have  set  our  hands 
and  seals  to  this,  our  report,  this,  etc. 

R.  A.     [Seal.] 
D.  C.     [Seal.] 
F.  E.     [Seal.] 
Commissioners. 

Commissioners  subject  to  the  direction  of  the  court. — 

The  statute  provides  that  (Sec.  42.) 

"The  couiniissioners  shall,  at  all  times,  be  subject  to  the  direction  of 
the  court;  and  any  one  or  more  of  them  may,  before  the  final  con- 
firmation of  the  report,  be  removed,  and  others  appointed  in  their 
stead."  02 

How  lien  may  be  enforced. — (See.  40.) 

"Whenever  any  such  decree  is  made  a  lien  on  any  real  estate,  as  pro- 
vided in  the  preceding  section,  and  a  sale  of  such  real  estate  shall  be- 
come necessary  to  satisfy  any  such  installment,  the  property  shall  be 
sold  subject  to  the  lien  of  the  installments  not  then  due,  unless  the 
court  shall  at  the  time  direct  otherwise,  and  subsequent  sales  may, 
from  time  to  time,  be  made  to  enforce  such  lien  as  the  Installments 
may   become  due,  until   all   the  installments  are   paid."  03 

«2Rev.  Stat.   (1913)   916;   2  J.  &  es  Rev.  Stat.   (1913)   916;   2  J.  & 

A.  An.  Stat.  2330.  A.  An.   Stat.  2329. 
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section  xii. 
damages  for  refusal  to  assign  dower. 

The  statute  provides  that  (Sec.  41.) 

"Whenever,  in  any  action  brought  for  that  purpose,  a  surviving  hus- 
band or  wife  recovers  dower  in  any  lands,  lie  or  shee  shall  be  entitled 
to  recover  reasonable  damages  from  the  time  of  his  or  her  demand, 
and  a  refusal  to  assign  reasonable  dower,  w'hiih  may  be  assessed  by 
the  court,  or  a  jury,  if  required,  may  be  impaneled  for  that  purpose, 
and  execution  may  issue  therefor."  >; ' 

From  the  time  a  demand  for  dower  is  made,  the  widow 
is  entitled  to  damages;  and  the  third  of  the  rents  whicli 
may  have  accrued  after  the  demand,  is  held,  generally, 
to  form  their  proper  measure.®^ 

Until  demand  is  made  the  heirs  at  law  are  entitled  to 
the  whole  of  the  rents  and  profits.*"* 

The  commencement  of  a  suit  for  dower  may  be  regard- 
ed as  a  demand  therefor.®'' 

The  damages  should  be  claimed  in  the  bill  for  the  as- 
signment of  dower,  by  amendment  or  otherwise.'** 

Where  the  widow  dies  before  a  decree  for  dower  is 
rendered,  her  administrator  can  not  recover  mesne 
profits."^ 

Damages  against  the  j)urchaser  of  land  at  adminis- 
trator's sale,  can  not  be  recoverable  for  the  period  prior 
to   the   demand   and   refusal   to   assign   dower.'" 

Where  the  defendants  own  undivided  interests  the 
decree  for  damages  should  apportion  the  same  among 
the  defendants  according  to  their  several  interests.'' 

It  is  error  to  award  damages  for  detention  of  dower 

64  Rev.  Stat.   (19ir.)   91fi;   2  ,1.  &  4r.6:    Kyle  v.   Wills.   166   111.   501; 

A.  An.  Stat.  2330.  sill  v.  S!ill.  185  III.  594;    Cravens 

«:■  Atkin   v.    Merrcll.   39    111.   G2;  v.  Winzcnberger.  97  111.  App.  335. 

Bonner    v.    Peterson,    44    111.    253;  '-t  Atkin    v.   Merrell.   39   111.   62; 

Pryton     v.    Jeffries.    50     111.     143;  Bedford  v.   Bedford.   136   111.   354; 

Wulsh  V.  Keis.  50  111.  477;    Stowe  Marsh  v.  Irwin.  168  111.  50;    War- 

V.    Steele,   45   111.   328;    Straun   v.  nvr  v.  Warner,  C35  111.  448. 

Strawn.   50    111.   256;    Morrison  v.  '"^  Shoot    v.    Galbrcath,    12S    111. 

Morrison.  11  Bradw.  605;  Bedford  214. 

v.  Bedford,  136  111.  354;   Qogan  v.  «ii  Hitt  v.  Scamnwn.  82  111.  519. 

Burdick.  182  111.  126.  ^"  Cox  v.  Oarst.  105  111.  342. 

0"  Bedford    v.    Bedford.    136    111.  ^i  Scamnion  v.  Campbell.  75   III. 

304;    Kaivson   v.    Corbett,    150   111.  223. 
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witliout  honring  cvitloiico  upon  the  subjoet,'-  and  tlie 
evidence  anthorizinjj,-  same  must  be  preserved  in  the  rec- 
ord, or  bv  recital  in  tiie  decree.''* 


SECTION    XIII. 
MODE  OF  .\SCKRTAININO  VALUE  OF  DOWER,  ETC. 

The  vuhie  of  a  Life  Estate  is  usually  a.scertained  by 
reference  to  the  standard  tables  of  mortality,  tables  of 
discount,  and  the  computations  of  experts  based  on  sucli 
tables,  taken  in  connection  witli  testimony  as  to  the  age 
and  health  of  the  life  tenant,  and  the  rental  and  salable 
value  of  tlie  land." 

Dr.  "Wigg-lesworth's  Table  of  Mortality  has  been  adopt- 
ed by  the  courts  of  Illinois  and  other  states,  as  a  rule 
in  estimating  the  value  of  such  estates."'^ 

The  Portsmouth,  or  Northampton,  Table  of  Mortal- 
ity can  be  used  where  the  income  is  estimated  at  six 
per  cent  per  annum."" 

The  Carlisle  Table  of  Mortality  is  a  later  standard 
table  whose  use  is  well  'authorized.'''' 

To  facilitate  computations  in  cases  where  the  Life 
Tenant  appears  to  have  an  average  chance  of  longevity, 
the  several  Annuity  Tables  on  the  following  pages 
have  been  constructed  from  the  probability  of  life  and 
of  death,  as  shown  by  each  of  these  three  standard  ta- 
bles of  mortality.  In  ditl'erent  states  the  tables  adopted 
l)y  custom  or  by  statute  are  used. 

These  Annuity  Tables  have  also  been  constructed  by 
the  use  of  three  ditt'erent  interest  rates — four,  five,  and 
six  per  cent — one  of  which  can  be  selected  to  confonn 
to  the  custom  or  to  the  legal  rate  of  interest  in  the  state 

72  Ball   V.    Shaffer.   14    111.    App.  Bradley.  3  Bush.   (Ky.),  667;   City 

302.  V.  Blower.  155  111.  414;  Henderson 

"  Qogan  v.  Burdick.  182  111.  126.  v.  Harness.  184  111.  529;  Calvert  v. 

T*City  V.  Blower,  155   111.   414;  Power  Co..  231  111.  290. 
Henderson    v.    Harness.    1S4     111.  ■'b  Knight    v.    Callings,    227    111. 

529.  348. 

■Hi  Estal)rook     v.     Hapgood.     10  t!  Marshall  v.  Marshall.  252  III. 

Mass.  313;  O'Donnell  v.  O'Donnell.  568;  Calvert  v.  Power  Co..  231  111. 

3  Bush.    (Ky.)    216;    Alexander  v.  290;   Winn  v.  R.  Co.,  239  111.  132. 
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where  used,  and  should  represent  approximately  the 
estimated  average  earning  power  of  money  in  the  state 
for  the  time  the  annuitant  is  expected  to  live. 

The  rate  most  commonly  used  in  this  country  at  the 
present  time  in  estimating  the  value  of  dower  is  five  per 
cent,  with  a  tendency  toward  four  per  cent,  experience 
having  shown  that  in  estimating  the  income  from  real 
estate,  no  more  than  five  per  cent  interest  per  annum 
can,  in  a  majority  of  cases,  he  fairh'  allowed.  Annuity 
values  at  six  per  cent  per  annum  have  heen  placed  in 
these  tables  for  compvitations  with  the  Northampton 
Table  in  Illinois,  and  for  use  with  the  other  tables  in 
those  states  which  still  adhere  to  this  high  rate. 

The  value  of  an  inchoate  right  of  dower  cannot  be 
approximately  ascertained  by  the  use  of  mortality  ta- 
bles.'^ "  Whether  the  right  will  become  more  than  an  ex- 
pectancy depends  upon  the  wife  surviving  the  husband 
which  might  not  occur.''^ " 

^T^  Cowan  V.  Kane,  211  111.  572.  ^n  Kauffman  v.  Peacock,  115  111. 

212. 
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TABLE  I. 


DR.  WIGGLESWORTH'S  TABLE.'« 


Of  observation  on  mortality  in  New  England,  adopted 
by  the  Supreme  Court  of  Massachusetts  and  later  by 
the  Courts  of  Illinois,  for  estimating  the  value  of  life 
estates. 


Age. 
0 

1 

2 
3 
4 
5 
6 
7 
8 
9 

10 
H 
12 
13 
14 
15 
16 
17 
18 
19 
20 


Persons 
living. 
4,893 
3,629 
3.355 
3,167 
3,035 
2,951 
2,893 
2,838 
2,791 
2,751 
2,715 
2,687 
2,660 
2,633 
2,606 
2,579 
2,537 
2,494 
2,451 
2,408 
2,365 


Decrement 

of  life. 

1,264 

274 

188 

132 

84 

68 

55 

47 

40 

36 

28 

27 

27 

27 

27 

42 

43 

43 

43 

43 

43 


Expectation 

of  life  in 

years  and 

decimals." 

28.15 

36.78 

38.74 

40.01 

40.73 

40.88 

40.69 

40.47 

40.14 

39.71 

39.23 

38.64 

38.03 

37.41 

36.79 

36.17 

35.76 

35.37 

34.98 

34.60 

34.22 


T'  Memoirs  of  the  American  Academy  of  Arts  and  Sciences,  vol.   2, 
p.  131. 
"0  Decimals  computed  to  nearest  hundredth  of  a  year. 
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Expectation 

of  life  in 

Persons 

Decrement 

years  and 

Age. 

living. 

of  life. 

decimals.'s 

21 

2,322 

42 

33.84 

22 

2,280 

42 

33.46 

23 

2,238 

42 

33.08 

24 

2,196 

42 

32.70 

25 

2,154 

40 

32.33 

26 

2,114 

38 

31.93 

27 

2,076 

38 

31.50 

28 

2,038 

38 

31.08 

29 

2,000 

38 

30.66 

30 

1,962 

38 

30.25 

31 

1,924 

38 

29.83 

32 

1,886 

38 

29.43 

33 

1,848 

38 

29.02 

34 

1,810 

38 

?8.62 

35 

1,772 

35 

28.22 

36 

1,737 

35 

27.78 

37 

1,702 

35 

27.34 

38 

1,667 

35 

26.91 

39 

1,632 

35 

26.47 

40  • 

1,597 

35 

26.04 

41 

1,562 

35 

25.61 

42 

1,527 

35 

25.19 

43 

1,492 

35 

24.77 

44 

1,457 

34 

24.35 

45 

1,423 

27 

23.92 

46 

1.396 

27 

23.37 

47 

1,369 

27 

22.83 

48 

1,342 

27 

22.27 

49 

1,315 

27 

21.72 

50 

1,288 

27  • 

21.17 

51 

1,261 

27 

20.61 

52 

1,234 

27 

20.05 

53 

1,207 

27 

19.49 

54 

1,180 

27 

18.92 

55 

1,153 

27 

18.35 

56 

1,126 

27 

17.78 

57 

1.099 

27 

17.20 

58 

1,072 

27 

16.63 

59 

1,045 

27 

16.04 

60 

1,018 

27 

15.45 

81 

991 

27 

14.86 

62 

964 

27 

14.26 

63 

937 

27 

13.66 

64 

910 

27 

13.05 
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Expectation 

of  life  in 

Persons 

Decrement 

years  and 

Age. 

living. 

of  life. 

decimals.'" 

65 

883 

37 

12.43 

66 

846 

37 

11.96 

67 

809 

37 

11.48 

68 

772 

37 

11.01 

69 

735 

37 

10..'i4 

70 

698 

37 

10.07 

71 

661 

37 

9.60 

72 

624 

37 

9.14 

73 

587 

38 

8.69 

74 

549 

38 

8.25 

75 

511 

37 

7.83 

76 

474 

37 

7.40 

77 

437 

37 

6.99 

78 

400 

37 

6.59 

79 

363 

37 

6.21 

80 

326 

35 

5.86 

81 

291 

34 

5.50 

82 

257 

34 

5.16 

83 

223 

34 

4.87 

84 

189 

34 

4.66 

85 

155 

21 

4.57 

86 

134 

21 

4.21 

87 

113 

21 

3.90 

88 

92 

20 

3.67 

89 

72 

20 

3.56 

90 

52 

8 

3.73 

91 

44 

7 

3.32 

92 

37 

7 

2.85 

93 

30 

7 

2.40 

94 

23 

7 

1.98 

95 

16 

6 

1.63 

96 

10 

5 

1.30 

97 

5 

3 

1.10 

98 

2 

1 

1.00 

99 

1 

1 

.50 

TABLE  n. 

DISCOUNT  AT  4,  5,  AND  6  PER  CENT.*" 

Showing  in  dollars  and  decimals  of  a  dollar  the  pres- 
ent value  of  One  Dollar  per  annum  (receivable  at  the 
end  of  each  year)  for  any  number  of  years  not  exceed- 
ing one  hundred,  and  used  in  connection  with  the  fore- 
going mortality  table  to  compute  the  annuity  values  on 
the  following  pages : 


ifears 

4% 

5% 

6% 

1 

.96154 

.95238 

.94340 

2 

1.S8609 

1.85941 

1.83339 

3 

2.77509 

2.72325 

2.67301 

4 

3.62990 

3.54595 

3.46511 

5 

4.45182 

4.32948 

4.21236 

6 

5.24214 

5.07569 

4.91732 

7 

6.00205 

5.78637 

5.58238 

8 

6.73275 

6.46321 

6.20979 

9 

7.43533 

7.10782 

6.80169 

10 

8.11090 

7.72173 

7.36009 

11 

8.76048 

8.30641 

7.88687 

12 

9.38507 

8.86325 

8.38384 

13 

9.98565 

9.39357 

8.85268 

14 

10.56312 

9.89864 

9.29498 

15 

11.11839 

10.37966 

9.71225 

16 

11.65230 

10.83777 

10.10590 

17 

12.16567 

11.27407 

10.47726 

18 

12.65930 

11.68959 

10.82760 

19 

13,13394 

12.08532 

11.15812 

20 

13.59033 

12.46221 

11.46992 

21 

14.02916 

12.82115 

11.76408 

22 

14.45112 

13.16300 

12.04158 

23 

14.85084 

13.48857 

12.30338 

24 

15.24696 

13.79864 

12.55036 

25 

15.62208 

14.09394 

12.78336 

26 

15.98277 

14.37518 

13.00317 

80  Inwood's  Tables  for  Estates,  Reversions,  Annuities,  etc.,  28tU  edi- 
tion, pp.  70-77. 
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fears 

4% 

27 

16.32959 

28 

16.66306 

29 

16.9S372 

30 

17.29203 

31 

17.58849 

32 

17.87355 

33 

18.14765 

34 

18.41120 

35 

18.66461 

36 

18.90828 

37 

19.14258 

38 

19.36787 

39 

19.58449 

40 

19.79277 

41 

19.99305 

42 

20.18563 

43 

20.37080 

44 

20.54884 

45 

20.72004 

46 

20.88465 

47 

21.04294 

48 

21.19513 

49 

21.34147 

50 

21.48219 

51 

21.61749 

52 

21.74758 

53 

21.87268 

54 

21.99296 

56 

22.10861 

56 

22.21982 

57 

22.32675 

58 

22.42957 

59 

22.52843 

60 

22.62349 

61 

22.71490 

62 

22.80278 

63 

22.88729 

64 

22.96855 

65 

23.04668 

56 

22.21982 

67 

23.19405 

68 

23.26351 

69 

23.33030 

70 

23.39452 

71 

23.45627 

72 

23.51564 

73 

23.57273 

74 

23.62763 

5% 
14.64303 
14.89813 
15.14107 
15.37245 
15.59281 
15.S026S 
16.002,'i5 
16.19290 
16.37419 
16.54685 
16.71129 
16.S6789 
17.01704 
17.15909 
17.29437 
17.42321 
17.54591 
17.66277 
17.77407 
17.8S007 
17.98101 
18.07716 
18.16872 
18.25592 
18.33898 
18.41807 
18.49340 
18.56514 
18.63347 
18.69854 
18.76052 
18.81954 
18.87575 
18.92929 
18.98027 
19.02883 
19.07508 
19.11912 
19.16107 
18.69854 
19.23907 
19.27530 
19.30981 
19.34268 
19.37398 
19.40379 
19.43218 
19.45922 


6% 
13.21053 
13.40616 
13.59072 
13.76483 
13.92909 
14.08404 
14.23023 
14.36814 
14.49825 
14.62099 
14.73678 
14.84602 
14.94907 
15.04630 
15.13802 
15.22454 
15.30617 
15.38318 
15.45583 
15.52437 
15.58903 
15.65003 
15.70757 
15.76186 
15.81308 
15.86139 
15.90697 
15.94998 
15.99054 
16.02881 
16.06492 
16.09898 
16.1311] 
16.16143 
16.19003 
16.21701 
16.24246 
16.26647 
16.28912 
16.02881 
16.33065 
16.34967 
16.36702 
16.384.-)4 
16.40051 
16.41158 
16.42979 
16.44320 
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Years 

4% 

75 

23.68041 

76 

23.73116 

77 

23.77996 

78 

23.82689 

79 

23.S7201 

80 

23.91539 

81 

23.95711 

82 

23.99722 

83 

24.03579 

84 

24.07287 

85 

24.10853 

86 

24.14282 

87 

24.17579 

88 

24.20749 

89 

24.23797 

90 

24.26728 

91 

24.29546 

92 

24.32256 

93 

24.34861 

94 

24.37367 

95 

24.39776 

96 

24.42092 

97 

24.44319 

98 

24.46461 

99 

24.48520 

100 

24.50500 

5% 
19.48497 
19.50949 
19.53285 
19.55510 
19.57628 
19.59646 
19.61.^68 
19.63398 
19.65141 
19.66801 
19.6S3S2 
19.69887 
19.71321 
19.72687 
19.73987 
19.75226 
19.76406 
19.77529 
19.78599 
19.79618 
19.80589 
19.81513 
19.S2394 
19.83232 
19.84030 
19.84791 


6% 
16.45585 
16.46778 
16.47904 
16.48966 
16.49968 
16.50913 
16.51805 
16.52646 
16.53440 
16.54188 
16.54895 
16.55561 
16.56190 
16.56783 
16.57342 
16.57870 
16.58368 
16.58838 
16.59281 
16.59699 
16.60093 
16.60465 
16.60816 
16.61147 
16.61460 
16.61755 


TABT.E  in. 

ANNUITY  ON  ONK  LIFK— DR.  WIGGLESWORTH'S 
TABLE  OF  MORTALITY. 

Slinwiji*!:  in  dollars  and  decimals  of  a  dollar  the  value 
at  e\ery  aj?e  of  a  Life  Income  of  One  Dollar  receivable 
annually  at  the  end  of  each  year  of  life  calculated  from 
Dr.  AViijii-lesworth's  Table  of  Mortality  and  the  foregoing- 
discount  tables  at  three  different  rates  of  interest. 

Age                                4%                                  5%  6% 

0  11.398             9.802  8.583 

1  14.980            12.877  11.267 

2  15.854             13.625  11.919 

3  16.467             14.155  12.384 

4  16.871             14.509  12.698 

5  17.055             14.668  12.843 

6  17.0S2             14.711  12.886 

7  17.110             14.745  12.924 

8  17.090             14.743  12.930 

9  17.036  14.706  12.905 
10  16.952  14.646  12.861 
U              16.814  ,           14.538  12.775 

12  16.664             14.420  12.679 

13  16.508             14.298  12.577 

14  16.346             14.167  12.470 
1.5             16.178            14.031  12.356 

16  16.104            13.976  12.315 

17  16.037             13.928  12.279 

18  15.971             13.881  12.244 

19  15.906             13.835  12.210 

20  15.843             13.791  12.178 

21  15.782             13.749  12.148 

22  15.716             13.702  12.114 

23  15.651             13.658  12.081 

24  15.589            13.615  12.051 

25  15.528             13.574  12.023 

26  15.455             13.523  11.986 

27  15.367             13.4.59  11.938 

28  15.280            13.395  11.890 
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Age  4%                                      5%  6% 

29  15.193      *  13.332  11.843 

30  1.5.107  13.270  11.797 

31  15.022  13.208  11.752 

32  14.937  13.148  11.707 

33  14.854  13.090  11.665 

34  14.752  13.033  11.625 

35  14.693  12.978  11.586, 

36  14.5S8  12.901  11.529 

37  14.484  12.825  11.472 

38  14.379  12.749  11.415 

39  14.276  12.673  11.359 

40  14.172  12.598  11.306 

41  14.069  12.525  11.252 

42  13.968  12.452  11.200 

43  13.867  12.382  11.151 

44  13.768  12.313  11.104 

45  13.660  12.238  11.052 

46  13.482  12.098  10.941 

47  13.298  11.954  10.826 

48  13.108  11.S04  10.707 

49  12.912  11.649  10.581 

50  12.712  11.488  10.452 

51  12.501  11.320  10.316 

52  12.286  11.146  10.174 

53  12.064  10.965  10.027 

54  11.833  10.777  9.872 

55  11.594  10.581  9.708 

56  11.347  10.376  9.538 

57  11.091  10.163  9.360 

58  10.825             9.939  9.170 

59  10.549             9.706  8.973 

60  10.262             9.462  8.764 

61  9.964             9.205  8.541 

62  9.652              8.936  8.307 

63  9.327              8.654  8.060 

64  8.988              8.356  7.797 

65  8.748              8.042  7.518 

66  8.371              7.813  7.317 

67  8.104              7.579  7.110 

68  7.833              7.340  6.898 

69  7.556              7.095  6.681 

70  7.272               6.844  6.455 

71  6.989              6.589  6.226 

72  6.700              6.328  5.989 

73  6.407              6.064  5.752 

74  6.124              5.807  5.517 

75  5.844              5.551  5.284 

76  6.662              6.284  6.040 


Proceedings  for  Dower.  959 

Age  4%  5%  6% 

77  5.262  5.018  4.792 

78  4.980  4.756  4.551 

79  4.706  4.503  4.315 

80  4.450  4.265  4.094 

81  4.184  4.01G  3.859 

82  3.928  3.775  3.635 

83  3.707  3.568  3.437 

84  3.549  3.421  3.299 

85  3.500  3.380  3.2GT 

86  3.211  3.105  3.006 

87  2.960  2.866  2.775 

88  2.785  2.696  2.615 

89  2.696  2.617  2.545 

90  2.882  2.805  2.730 

91  2.543  2.481  2.421 

92  2.144  2.097  2.050 

93  1.750  1.716  1.683 

94  1.374  1.350  1.327 

95  1.054  1.038  1.022 

96  .755  .744  .734 

97  .570  .562  .555 

98  .480  .476  .472 

The  values  given  above  in  the  Columns  headed  "5%"  constitute  the 
Table  used  in  the  Probate  Court  of  Cook  County,  Illinois,  in  computing 
dower  and  homestead.    See  Rule  of  court  for  use  of  same  on  page  964. 


CALCULATIONS  BY  TABLE. 
LIFE  ANNUITIES. 

To  find  the  value  of  a  given  annuity  for  the  life  of  a 
person  whose  age  is  known. 

RULE — Find  from  the  table  the  value  of  a  life  in- 
come of  $1  for  the  given  age  and  rate  of  interest,  amd 
midtiply  it  by  the  payment  of  the  given  annuity. 

EXAMPLES. 

1.  "Wliat  is  the  present  value  of  a  life  annuity  of  $;^00 
per  year  for  a  person  aged  70,  interest  at  57c,  based  ui)on 
Wigglesworth 's  Tahle  of  Mortality? 

Table  III.,  page  958,  shows  the  present  value  of  an  an- 
nuitv  of  $1  at  age  70  to  be  $6,844.  Hence  the  present 
value  of  an  annuity  of  $300=$6.844  x  300=$2,053.20. 

LIFE  ESTATES. 

To  find  the  value  of  a  life  estate. 

RULE — Ascertain  by  rental  and  salable  values  the 
ivorth  of  the  property  in  which  the  life  estate  is  held; 
the  yearly  interest  on  this  sum  at  an  agreed  rate  will  he 
a  life  annuity,  the  value  of  which  for  the  given  age  and 
rate  tvill  be  the  value  of  tlie  life  estate. 

EXAMPLES. 

1.  Find  (a)  the  value  by  Wigglesworth's  Table  and 
5%  interest  of  the  life  estate  in  a  property  worth  $15,000 
held  bv  a  life  tenant  whose  age  is  48  years,  (b)  What 
is  its  value  at  47o  1     (c)  At  G%  ? 

The  annual  interest  on  $15,000  at  5%  is  $750,  making 
the  jtroperty  equivalent  to  an  annuity  of  $750. 

The  cohinin  lieack'd  5%  in  Table  III  sliows  tlie  present 
value  of  a  life  annuity  of  $1  payable  to  a  person  aged 
48  to  be  $11,804. 

(960) 
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Value  at  5%  of  an  aniiuKv  of  $750  =.$11,804  x  750  = 
$8,85.S  (a). 

At  47r  the  annual  interest  on  $15,000  is  $600,  making 
the  life  estate  equivalent  to  a  life  annuity  of  $(500. 

By  the  column  headed  4'/t  the  i^resent  value  of  a  life 
annuity  of  $1  payable  to  a  person  aged  48  is  shown  to  be 
$i;5.108. 

Value  at  4%  of  a  life  annuity  of  $G00  =  $13,108  x  400 
=  $7,864.80  (b). 

At  G%  the  annual  interest  on  $15,000  is  $900,  making 
the  life  estate  equivalent  to  a  life  aimuity  of  $900. 

The  eoluuui  headed  G7(i  shows  the  present  value  of  a 
life  annuity  of  $1  payable  to  a  person  aged  48  is  $10,707. 
Therefore  the  value  at  ()%  of  a  life  annuity  of  $900  = 
$10,707  X  900  =  $9,636.30   (c). 

•J.  Find  by  Wigglesworth's  Table  and  G'/o  interest  the 
value  of  a  life  right  of  a  person  aged  40  in  the  income 
from  property  of  the  value  of  $100.     Find  same  at  5%. 

The  income  from  $100  at  6%  is  $6  per.  year,  which  is 
equivalent  to  a  life  annuity  of  $6.  The  column  headed 
()'/r  in  Table  III  shows  the  present  value  at  age  40  of 
a  life  right  in  an  annual  income  of  $1  is  $11,306.  There- 
fore the  value  of  a  life  right  in  an  annual  income  of  $6 
=  $11,306  X  6  =  $67,836,  or  $67.84,  to  the  nearest  cent. 

At  5%  the  income  would  be  $5  per  year.  The  5% 
column  shows  the  value  at  age  40  of  a  life  annuity  of 
$1  is  $1:2.598.  Therefore  the  present  value  of  $5  per 
year  for  life  at  age  40  =  $12,598  x  5  =  $62.99. 

DOWER. 

RULE — As  a  uidow's  doner  is  a  life  estate  in  one- 
third  her  husband's  real  estate,  apply  the  same  rule  as 
for  life  estates  to  one-third  of  the  value  of  the  land. 

EXAMPLES. 

1.  Find  the  value  by  Wigglesworth's  Table  and  both 
59f  and  69c  interest  of  widow's  dower  in  $18,000  worth 
of  land,  her  age  being  21. 

As  the  dower  is  a  life  income  in  one  third  or  $6,000,  its 
value  at  5%  is  $300  per  year.    The  column  iieaded  5%  in 
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Table  III  shows  that  the  vahie  of  a  life  annuity  of  $1  at 
age  21  is  $13,749.  Therefore  the  present  value  of  the 
dower  =  $13,749  x  300  =  $4,]  24.70. 

At  6%  the  income  would  be  $360,  and  the  value  by  said 
Table  of  a  life  annuity  of  $1  at  that  rate  of  interest  at 
the  age  of  21  is  $12,148.  Therefore  the  present  value  of 
the  dowei^$12.148  x  ■360=$4,373.28. 

2.  Find  by  Wigglesworth's  Table  and  interest  at  5% 
the  value  of  a  widow's  dower  in  land  woi'th  $350.75,  her 
age  being  37. 

One-third  of  the  value  of  the  land  to  the  nearest  cent 
is  $116.92.  The  interest  on  this  sum  for  one  year  at  5% 
is  $5.84G.  Column  headed  5%  in  Table  III  shows  the 
value  of  a  life  annuity  of  $1  at  age  37  to  be  $12,825. 
Therefore  the  value  of  the  dower=$12.825  x  5.846= 
$74.97  to  nearest  cent. 

3.  Calculate  same  by  Northampton 'Table  and  6%  in- 
terest. 

One-third  of  $350.75=$116.91%.  Tlie  annual  interest 
on  this  sum  at  6%=$7.01Vo.  The  column  headed  6% 
in  Table  TV  shows  the  present  value  of  $1  per  year  for 
life  of  a  person  aged  37  is  $11,035.  Value  of  income  of 
$7.01i/2=$11.035  X  7.015=$77.41,  which  is  the  present 
value  of  her  right  of  dower  when  calculated  by  said 
Table  and  rate  of  interest. 

4.  Find  by  Wigglesworth's  Tal)le  at  4%  ijitevcst  the 
value  of  a  widow's  dower  in  a  building  worth  $150,000, 
h(>r  age  being  30  years. 

One-third  of  $150,000  is  $50,000,  wliicli  at  4%  produces 
an  annuity  of  $2,000.  The  4%  column  shows  a  life  annu- 
ity of  $1  at  age  30  is  worth  $15,107.  Therefore  the  pres- 
ent value  of  her  dower  right=$15.107  x  2,000=$30,214. 

HOMESTExVD. 

RULE — Considering  the  homestead  as  a  life  estate  in 
its  value,  apply  the  foregoing  rule  for  life  estates. 

EXAMPLES. 

1.  From  Wigglesworth's  Tal)le  and  5%  interest  find 
the  value  of  a  homestead  fixed  by  statute  at  $1,000  where 
tilt'  age  of  i)orson  entitled  thereto  is  60  years. 
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The  annual  interest  on  $1,000  at  5%  is  $50.  The  pres- 
ent value  of  a  life  annuity  of  $1  to  a  person  as'ed  00  l)y 
the  5';o  colnnin  in  TixhU'  III  is  $9.4(;2.  The  value  of  $50 
per  year  is  therefore=$9.4G2  x  50=$473.10. 

2.  Find  same  by  Northampton  Table  and  6%  interest. 
The  annual  interest  is  $(30.     The  present  value  of  a 

life  annuity  by  the  6%  column  of  Table  IV  at  age  60  is 
$7.82.    The  value  of  $60  per  year  =  $7.82  x  60  =  $469.20. 

3.  Find  same  by  C'arlisle  Table  and  5%  interest. 
The  annual  interest  is  $50.    The  present  value  of  a  life 

annuity  of  $1,  as  shown  by  tlie  5';;;  rolumn  of  Table  V,  at 
the  age  of  60,  is  $8,392.  The  value  of  $50  per  year  there- 
fore by  this  standard=$8.392  x  50=$447. 

VALUE  OF  BOTH  HOMESTEAD  AND  DOWEE. 

RITLE — In  States  where  the  doiver  tmost  contribute  to 
Homestead,  the  value  of  the  homestead  must  he  found 
for  the  amoimt  thereof  as  fixed  by  statute,  and  the  valtie 
of  dower  must  be  upon  the  total  value  of  the  land  less 
the  amount  of  the  homestead  as  fixed  by  statute. 

EXAMPLES. 

1.  Find  for  use  in  a  State  where  the  value  of  the  home- 
stead is  fixed  at  $1,000  and  where  the  dower  must  eon- 
tribute  to  the  homestead,  by  the  Northampton  Table  and 
6%  interest,  the  present  value  of  both  homestead  and 
dower  in  land  worth  $3,000,  when  age  of  person  entitled 
to  receive  is  55  years. 

The  annual  interest  on  the  homestead  is  $60.  The 
value  of  an  anmxity  for  life  of  $1  on  a  person  aged  55 
from  the  6%  colimm  of  table  IV  is  $8.67.  The  present 
value  of  the  homestead  is  $8.67  x  60  =  $520.20. 

Deducting  value  of  homestead,  $1,000  from  the  total 
value  of  the  land,  $3,000  leaves  $2,000  in  which  dower 
is  calculated.  Vg  of  $2,000  =  $666.66%.  The  annual  in- 
terest on  this  amount  at  6%  is  $40.  The  value  by  North- 
."unpton  Table  and  6%  interest  of  an  income  for  life  of 
$40  per  year  on  a  person  aged  55  is  $8.67  x  40  =  $346.80, 
the  present  value  of  dower. 

The  present  combined  value  of  homestead  and  dower 
is  $520.20 +  $346.80  =  $867. 
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2.  Find  the  combined  value  of  homestead  and  dower 
in  precodino-  example  by  Carlisle  Table  and  'j^f  interest. 

The  annual  interest  on  homestead  is  $50.  The  value 
of  a  life  annuity  of  $1  (hie  to  a  person  aged  55,  by  5%  col- 
umn of  Table  V,  is  $10,347.  The  p-esent  value  of  the 
homestead  therefore  is  $10,347  x  50  =  $518.35. 

The  annual  interest  on  the  value  of  the  land  in  which 
dower  is  calculated  (V.-!  of  $3,000  less  $1,000)  at  5%  is 
$331/3.  The  present  value  by  Carlisle  Table  and  5/^  in- 
terest of  a  life  income  of  $33i/^  at  age  55  is  $10,347  x 
33i/i  =  $344.90 

The  combined  value  of  homestead  and  dower  is  $518.35 
+  $344.90  =  $863.25. 


The  following  rule  is  used  by  the  Probate  Court  of 
Cook  County,  Illinois,  in  computing  dower  and  home- 
stead and  showing  the  value  of  an  annuity  on  a  single 
life  at  every  age,  deduced  from  the  fifth  column  of  the 
Wigglesworth  table:  (III)  page  957. 

HOMESTEAD — Ascertain  age,  then  m-idtiply  aiiinuiil 
opposite  age  htj  50  which  irill  give  valve  of  homestead. 

DOWER — If  doner  rights  also  exist,  suhtract  home- 
stead value,  if  there  is  a  homestead,  from  amount  of  sale. 
Talie  one-third  of  remainder,  then  multiphf  the  result  luj 
5  per  cent,  and  then  multiply  the  result  hg  sum  opposite 
age.  n-hich  uill  give  value  of  dower. 

(Compare  witli  example  on  page  963.) 

CALCULATIONS  BY  YEARS'  PURCHASE. 

NOTE — The  nuin})crs  in  the  various  amnuity  value 
cohouns  may  he  considered  the  number  of  "years'  pur- 
chase" thai  the  life  income  is  worth. 

EXAMPLES. 

1.     A  man  whose  age  is  50  is  tenant  l)y  courtesy  in  the 
whole  of  an   estate  worth   $<),000.      What   is  the  present 
value  of  his  life  riglit  in  the  premises  or  proceeds  tiicrc 
(.r  by  Wiggh'sworth's  Tabh>  at  5^;^  interest! 

TIic  number  of  years'  purchase  which  a  life  income 
on  a.  person  aged  50  is  worth  is  (as  shown  by  the  5%  col- 
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uran  of  Table  TTT)  11.488.  TIu>  annual  interost  on  tlie  es- 
tate at  57c  is  $450,  called  ''one  year's  i)iirchase."  11.488 
years'  purchase=$450  x  11.488=$5,1()9.()0. 

2.  Caknilate  for  eoinparison  the  value  of  the  last  men- 
tioned life  estate  by  the  Northampton  Table  and  6% 
interest. 

Fnun  the  fi%  eolunin  of  talile  TV  the  number  of  years' 
l)urchase  which  a  stated  income  for  life  of  person  aged 
50  is  worth  is  shown  to  be  9.417.  The  annual  interest 
on  an  estate  of  $9,000  at  6%  interest  is  $540,  called  one 
year's  purchase.  $540  x  9.417  =  $5,085.18  =  the  value 
by  this  method. 

3.  Calculate  the  last  case  on  the  supposition  that  the 
interest  is  paid  in  semi-annual  instalments  of  $270. 

When  the  annuity  is  payable  semi-annually  add  one- 
fifth  of  a  year's  purchase  to  the  number  taken  from  the 
table.'*'  Adding  one-fifth  (.20)  of  a  year's  purchase  to 
9.417  gives  9.G17.  $540  x  9.617=$5,193,  the  value  when 
the  income  is  paid  semi-annually. 

*i  See  Jackson  v.  Edwards,  7  Paige,  40S,  as  to  computation  of  dower 
right 


TABLE  IV. 

ANNUITY     ON     ONE     LIFE— PORTSMOUTH     OR 
NORTHAIilPTON   TABLE    OF   MORTALITY." 

Showing  in  dollars  and  decimals  of  a  dollar  the  value 
at  every  age,  from  one  to  ninety,  of  a  Life  Income  of 
One  Dollar  receivablo  annually  at  the  end  of  each  year 
of  life,  calculated  from  the  Portsmouth  or  Northampton 
Table  of  Mortality  and  the  foregoing  discount  tables  at 
three  different  rates  of  interest. 


Age 

4% 

5% 

6% 

1 

13.465 

11.563 

10.107 

2 

15.633 

13.420 

11.724 

3 

16.462 

14.135 

12.348 

4 

17.010 

14.613 

12.769 

6 

17.248 

14.827 

12.962 

6 

17.482 

15.041 

13.156 

7 

17.611 

15.166 

13.275 

8 

17.662 

15.226 

13.337 

9 

17.625 

15.210 

13.335 

10 

17.523 

15.139 

13.285 

11 

17.393 

15.043 

13.212 

12 

17.251 

14.937 

13.130 

13 

17.103 

14.826 

13.044 

14 

16.950 

14.710 

12.953 

16 

16.791 

14.588 

12.857 

16 

16.625 

14.460 

12.755 

17 

16.462 

14.334 

12.655 

18 

16.309 

14.217 

12.562 

19 

16.167 

14.108 

12.477 

20 

16.033 

14.007 

12.398 

21 

15.912 

13.917 

12.329 

22 

15.797 

13.833 

12.265 

23 

15.680 

13.746 

12.200 

24 

15.560 

13.658 

12.132 

25 

15.438 

13.567 

12.063 

82 

Inwood's  Tables  tor  Estates, 

Reversions,  Annuities,  etc.,  28(li  EdI- 

tlon, 

pp.  138-139. 
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^S«  4%  5%  6% 


26  15.312  13.473 

27  15.1S4  13.377 

28  15.053  13.278 

29  14.918  13.177 
.  30              14.7S1  13.072 

31  14.639  12,965 

32  14.495  12.854 

33  14.347  12.740 

34  14.195  12.623 

35  14.039  12.502 

36  13.880  12.377 

37  13.716  12.249 

38  13.548  12.116 

39  13.375  11.979 
■to  13.197  11.837 
U  13.018  11.695 

42  12.838  11.551 

43  12.657  11.407 
^*  12.472  11.258 
45  12.283  11.105 
48  12.089  10.947 

47  11.890  10.784 

48  11.685  10.616 

49  11.475  10.443 
60  11.264  10.269 

51  11.057  10.097 

52  10.849  9.925 

53  10.637  9.748 
6*  10.421  9.567 

55  10.201  9.382 

56  9.977  9193 

57  9.749  8.999 

58  9.516  8.801 

59  9.280  8.599 

60  9.039  8.392 

61  8.795  8.181 

62  8.547  7.966 

63  8.291  7.742 

64  8.030  7.514 

65  7.761  7.276 

66  7.488  7.034 

67  7.211  6.787 

68  6.930  6.536 

69  6.647  6.281 

70  6.361  6.023 

71  6.076  5.764 

72  5.790  5.504 

73  6.507  5.245 


11.992 

11.917 

11.841 

11.7G3 

11.682 

11.598 

11.512 

11.423 

11.331 

11.236 

11.137 

11.035 

10.929 

10.819 

10.705 

10.589 

10.473 

10.356 

10.235 

10.110 
9.980 
9.846 
9.707 
9.563 
9.417 
9.273 
9.129 
8.980 
8.827 
8.670 
8.509 
8.343 

8.173 

7.999 

7.820 

7.637 

7.449 

7.253 

7.052 

6.841 

6.625 

6.405 

6.179 

6.949 

5.716 

5.479 

5.241 
6.004 
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Age  4%  5%  6% 

74  5.230  4.990  4.769 

7.5  4.962  4.744  4.542 

76  4.710  4.511  4.32C 

77  4.457  4.277  4.109 

78  4.197  4.035  3.884 

79  3.921  3.776  3.641 
SO  3.643  3.515  3.394 

81  3.377  3.263  3.156 

82  3.122  3.020  2.926 

83  2.SS7  2.797  2.713 

84  2.708  2.627  2.551 

85  2.543  2.471  2.402 

86  2.393  2.328  2.266 

87  2.251  2.193  2.138 

88  2.131  2.080  2.031 

89  1.967  1.924  1.882 

90  1.758  1.723  1.689 


TABLE  V. 

ANNUITY  ON  ONE  LIFE— CARLISLE  TABLE  OF 
MORTALITY.*-' 

Showing  iu  dollars  and  decimals  of  a  dollar  the  value 
at  every  age  from  one  to  ninety,  of  a  Life  Income  of 
One  Dollar  receivable  annnally  at  the  end  of  the  year 
of  life,  ealculated  from  the  Carlisle  Table  of  Mortality 
and  the  foregoing  discount  tables  at  three  different  rates 
of  interest. 

Age 

1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
Ig 
19 
20 
21 
22 
23 
24 
25 

*■■'  Inwood's  T-bles  for  Estates,  Reversions,  Annuities,  etc.,  28th  Edi- 
tion, pp.  140-141. 
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4% 

5% 

6% 

16.556 

13.995 

12.078 

17.728 

14.983 

12.925 

18.717 

15.824 

13.652 

19.233 

16.271 

14.042 

19.594 

16.590 

14.325 

19.747 

16.735 

14.460 

19.792 

16.790 

14.518 

19.766 

16.786 

14.526 

19.693 

16.742 

14.500 

19.585 

16.669 

14.448 

19.460 

16.581 

14.384 

19.336 

16.494 

14.321 

19.210 

16.406 

14.257 

19.082 

16.316 

14.191 

18.956 

16.227 

14.126 

18.837 

16.144 

14.067 

18.723 

16.066 

14.012 

18.608 

15.987 

13.956 

18.488 

15.904 

13.897 

18.363 

15.817 

13.835 

18.233 

15.726 

13.769 

18.095 

15.628 

13.697 

17.951 

15.525 

13.621 

17.801 

15.417 

13.541 

17.645 

15.303 

13.456 

970 
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Ag« 
36 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 


4% 

17.486 

17.320 

17.154 

16.997 

16.852 

16.705 

16.552 

16.390 

16.219 

16.041 

15.856 

15.666 

15.471 

15.272 

15.074 

14.883 

14.694 

14.505 

14.308 

14.104 

13.889 

13.662 

13.419 

13.153 

12.869 

12.566 

12.258 

11.945 

11.627 

11.300 

10.966 

10.625 

10.286 

9.963 

9.663 

9.398 

9.137 

8.872 

8.593 

8.307 

8.010 

7.700 

7.380 

7.049 

6.709 

6.358 

6.026 

6.725 


5% 

15.187 

15.065 

14.942 

14.827 

14.723 

14.617 

14.506 

14.387 

14.260 

14.127 

13.987 

13.843 

13.695 

13.542 

13.390 

13.245 

13.101 

12.957 

12.806 

12.648 

12.480 

12.301 

12.107 

11.892 

11.660 

11.410 

11.154 

10.892 

10.624 

10.347 

10.063 

9.771 

9.478 

9.199 

8.940 

8.712 

8.487 

8.258 

8.016 

7.765 

7.503 

7.227 

6.941 

6.643 

6.336 

6.015 

5.711 

5.435 


6% 

13.368 

13.275 

13.182 

13.09G 

13.020 

12.942 

12.860 

12.771>i 

12.675 

12.573 

12.465 

12.354 

12.239 

12.120 

12.002 

11.890 

11.779 

11.668 

11.551 

11.428 

11.296 

11.154 

10.998 

10.82:i 

10.631 

10.422 

10.208 

9.988 

9.761 

9.524 

9.280 

9.027 

8.772 

8.529 

8.304 

8.108 

7.913 

7.714 

7.502 

7.281 

7.049 

6.803 

6.546 

6.277 

5.098 

5.704 

5.424 

5.170 


4% 

5% 

6% 

5.458 

5.190 

4.944 

5.239 

4.989 

4.760 

5.024 

4.792 

4.57!t 

4.825 

4,609 

4.410 

4.622 

4.422 

4.238 

4.394 

4.210 

4.040 

4.183 

4.015 

3.85S 

3.953 

3.799 

3.656 

3.746 

3.606 

3.474 

3.534 

3.406 

3.286 

3.329 

3.211 

3.102 

3.115 

3.009 

2.909 

2.928 

2.830 

2.739 

2.776 

2.685 

2.599 

2.683 

2.597 

2.515 

2.577 

2.495 

2.417 

2.416 

2.339 

2.266 
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Age 

74 
76 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 

Tt  has  boon  lield  that  whero  the  expectancy  of  life  of  a 
life  tenant  is  deteruiined  by  the  conrt  from  the  Carlisle  ta- 
ble, the  court,  in  the  absence  of  expert  testimony  showing 
how  a  life  annuity  should  be  computed  from  tlie  Carlisle 
table,  should  follow  the  standard  annuity  table  compiled 
from  the  Carlisle  table,  and  not  treat  the  annual  earning 
power  of  the  proceeds  of  the  sale  as  an  annuity  certain 
for  the  period  of  expectancy;  and  also  that  it  is  error 
for  the  court,  after  ascertaining  the  expectancy,  to  cal- 
culate the  value  of  the  life  estate  at  compound  interest, 
as  this  calculation  proceeds  upon  the  theory  that  inter- 
est is  paid  the  moment  it  is  due  and  is  instantly  loaned 
out,  which  is  not  commonly  true,  and  the  method  is  there- 
fore unfair  to  the  remainder-men.^* 

»*  Marshall  v.  Marshall,  252  111.  568. 


CHAPTEE   L. 


PETITION  FOR  EELINQUISHMENT  OF  DOWER  OF 
INSANE  PERSON. 

When  proper — Petition. — Section  17  of  the  act  entitled 

"Husband  and  Wife"  provides  that 

"Wben  the  husband  or  wife  is  insane,  and  shall  have  been  insane 
continuously  for  a  period  of  not  less  than  one  year,  and  therefore  in- 
capable of  executing  a  deed  or  mortgage,  and  relinquishing  or  con- 
veying his  or  her  right  to  curtesy,  dower  or  homestead  in  the  real 
property  of  the  other,  the  same  person  may  present  his  or  her  peti- 
tion to  any  court  having  general  chancery  jurisdiction  in  the  county 
where  such  petitioner  resides,  or  where  the  real  estate  to  be  affected 
is  situated,  setting  forth  the  facts,  and  particularly  describing  the 
real  estate  sought  to  be  conveyed  or  mortgaged,  and  praying  for  an 
order  authorizing  the  applicant,  or  some  other  person,  to  execute  a 
deed  of  conveyance  or  mortgage  for  such  insane  person,  and  thereby 
relinquish  his  or  her  right  of  curtesy,  dower  or  homestead  in  said 
real  estate."  i 

Proceedings  upon, — Section  18  of  the  same  act  pro- 
vides that 

"The  petition  shall  be  verified  by  the  oath  of  the  petitioner,  and 
shall  be  filed  in  the  office  of  the  clerk  of  the  proper  court. 

"Notice  of  the  filing  of  such  petition  shall  be  given  to  such  Insane 
person  as  is  required  to  be  given  to  defendants  in  chancery,  by  service 
of  summons  or  by  publication. 

"The  court  shall  appoint  .some  discreet  person  or  attorney  guardian 
for  the  person  alleged  to  be  insane,  who  shall  ascertain  as  to  the  pro- 
priety, good  faith  and  necessity  of  the  petition,  and  shall  have  power 
to  resist  such  application,  and  subpti'na  witnesses  and  take  deposi- 
tions to  disprove  any  of  the  matters  in  the  petition,  or  show  the  im- 
propriety   of   granting    the   same."  = 

Decree. — Section  19  provides  that 

"If  the  court  is  satisfied  upon  the  hearing  that  the  petition  was  made 
in  good  faith,  and   the  prayer  thereof  ought  to  be  granted,  then  the 

1  Rev.  Stat.   (l!)i;!)   1364;   S  J.  &  i  Ihid. 

A.   An.   Stat.  3344. 
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court  shall  enter  a  decree  granting  such  prayer,  and  authorizing  sorac 
discreet  and  proper  person  to  mal<e,  execute,  acl<nowledge  and  deliver 
jointly  with  said  petitioner  all  such  conveyances  or  mortgages,  and  of 
such  parcels  of  laud  as  shall  in  said  decree  be  specified."  s 

Insane  person's  rights  secured. — Section  20  provides 
that 

"The  court  shall  require  of  the  petitioner,  at  the  time,  and  as  one  of 
the  conditions  of  granting  said  decree,  such  security  for  the  protec- 
tion of  the  interests,  and  for  the  proper  support  of  such  insane  per- 
son, as  the  court  shall  deem  satisfactory,  and  may  from  time  to  time 
renew  or  change  the  same,  or  require  additional  security.  Such  se- 
curity shall  he  deposited  with  the  clerk  of  the  court,  and  suits  may  be 
maintained  thereon  for  the  benefit  of  such  insane  person  in  any  court 
of  competent  .iurisdiction;  or  the  court  shall  order  such  portion  of 
the  money  received  from  the  sale  of  such  property  as  the  court  shall 
deem  equitable  and  just,  to  be  set  apart  in  such  manner  as  the  court 
shall  direct,  for  the  use  and  benefit  of  such  insane  person;  and  such 
sum  so  set  apart,  shall  be  and  remain  subject  to  the  control  and  order 
of  the  court."  < 

Eflfect  of  conveyance. — Section  21  provides  that 

"All  deeds  of  conveyance  or  mortgages  authorized  by  and  executed 
under  the  order  of  any  court,  made  as  hereinbefore  provided,  shall 
be  valid  in  law  and  equity,  and  shall  convey  all  the  curtesy,  dower 
or  homestead  interest  of  such  insane  person  in  and  to  the  real  estate 
so  conveyed  or  mortgaged,  as  fully  as  if  such  person  had  been  sane, 
and  executed  and  acknowledged  the  same  in  due  form  of  law."  5 

Xo.  SO.').    Bill  for  appointment  of  trustee  to  relinquish  dower  of  insane 

wife. 

(Venue  and  address  as  in  No.  120,  ante.) 

1.  Your  orator  A.  B.,  of,  etc.,  respectfully  represents,  that  on,  etc.,  he 
was  lawfully  married  to  one  C.  D.,  now  C.  B.,  who  is  a  resident  of,  etc., 
in  said  county  and  State. 

2.  Your  orator,  further  represents,  that  the  said  C.  D.  is  now  about 
years  of  age;  and  the  orator's  age  is  now  about years. 

3.  That  on  or  about  the  month  of ,  A.  D.  19 — .  his  said  wife,  C. 

B.,  became  afflicted  with  cerebral  impairment,  causing  her  to  become 
insane,  in  which  unfortunate  condition  she  has  continued  ever  since, 
being  now  over  two  years  last  past;  and  by  reason  of  such  insanity, 
has  been  unable  to  join  her  husband,  your  orator,  in  the  conveyance 
of  real  estate.  That  your  orator  is  advised  by  skilled  physicians,  who 
have  examined   into  her  mental  condition,  and  your  orator  verily  be- 

3  Rev.  Stat.   (1913)   1364;  3  J.  &  s  Rev.  Stat.   (1913)   1364;   3  J.  & 

A.  An.  Stat.  3345.  A.  An.  Stat.  3345. 

*Ibid. 
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lieves  and  so  states  the  facts  to  be,  that  the  said  C.  B.  is  incurably 
insane. 

4.  Your  orator  further  represents  that  he  is  possessed  and  the  owner 
in  fee  simple  of  the  following  described  real  estate,  situated  in  said 
county  and  state,  to  wit:  (Here  insert  description  of  the  premises 
to  6e  affected  63/  the  proeeeding.) 

5.  Your  orator  further  represents  that  the  value  of  each  piece  of  said 
real  estate  is  as  follows,  to  wit:  (Here  state  the  value  of  each  tract: 
and,  if  incum'bered.  set  the  same  forth.) 

6.  Your  orator  further  represents  that  he  has  sold  said  real  estate  to 

one  E.  P.,  of,  etc.,  for  and  in  consideration  of  the  sum  of  dollars, 

that  being  the  fair  and  reasonable  value  thereof;  and  that  this  proceed- 
ing has  been  Instituted  so  that  a  conveyance  of  the  legal  title  to  said 
premises  may  be  made  to  the  said  E.  F.,  in  accordance  with  said  con- 
tract of  sale. 

7.  Your  orator  further  represents,  that  such  sale  is  desirable  and 
necessary  for  the  follow-ing  reasons;  that,  etc.  (Here  set  forth  the 
reasons  why  such  sale  is  desirable.) 

S.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity,  your  orator  prays  that  a  guardian 
ad  litem  may  be  appointed  by  the  court  for  said  C.  B.,  and  that  upon 
a  hearing  hereof  some  discreet  and  proper  person  may  be  authorized 
to  make,  execute,  acknowledge  and  deliver  jointly  with  your  orator, 
a  deed  of  conveyance  of  the  leg.il  title  to  said  described  premises  to 
the  said  E.  F.,  in  accordance  with  said  contract  of  sale,  and  in  con- 
formity to  the  statute  in  such  case  made  and  provided. 

(Add  prayer  for  summons.) 


SECTION    XIV. 
MISCELLANEOUS  PROVISIONS  OF  THE   STATUTE. 

Dower  assigned  in  applications  to  county  court  for 
leave  to  sell  lands  to  pay  debts. — Section  44  of  the  Dower 
act  provides  that 

"Whenever  application  is  made  to  a  county  court  for  leave  to  sell 
real  estate  of  a  deceased  person  for  payment  of  debts,  or  for  the  sale 
of  real  estate  of  any  ward,  as  authorized  by  law,  and  it  appears  that 
there  is  a  dower  and  homestead,  or  either  interest  in  the  land  sought 
to  be  sold,  such  court  may  in  the  same  proceeding,  on  the  petition 
of  the  executor,  administrator,  guardian  or  conservator,  or  the  person 
entitled  to  dower  and  homestead,  or  either,  therein,  cause  the  dower 
and  homestead,  or  either,  to  be  assigned,  and  shall  have  the  same 
power,  and  may  take  like  proceedings  therefor,  as  hereinbefore  pro- 
vided for  assignment  of  dower." « 

«Rev.  Stat.   (1913)    916;    2  J.  &    A.  An.  Stat.  2331. 
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Waste  by  persons  to  whom  dower  is  assigned. — Sec- 
tion 45  provides  that 

"No  person  who  is  endowed  of  any  lands  shall  commit  or  suffer  any 
waste  thereon  on  penalty  of  forfeiting  that  part  of  the  estate  where- 
upon such  waste  is  made  to  him  or  them  that  have  the  immediate 
estate  of  freehold  or  inheritance  in  remainder  or  reversion,  but  every 
person  so  endowed  shall  maintain  the  houses  and  tenements,  with  the 
fences  and  appurtenances,  in  good  repair,  and  shall  be  liable  to  the 
person  having  the  next  immediate  estate  of  inheritance  therein  for 
all  damage  occasioned  by  any  waste  committed  or  suffered  by  him  or 
her."  ' 
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SECTION  I. 

NATURE  OF  PROCEEDINGS. 

Liens  upon  real  estate  for  materials  furnished  and 
labor  performed  in  the  erection  and  repair  of  buildings 
and  other  im]irovenients  thereon,  by  contractors,  sub- 
contractors and  material-men,  are  entirely  the  creation 
of  the  statute,  and  are  controlled  absolutely  by  the  pro- 
visions, reciuirements  and  conditions  of  the  law  which 
created  them.* 

While  the  proceedings  to  enforce  such  liens  are  by  the 
statute  made  matters  of  equitable  jurisdiction,  and  are  in 
the  natuic  of  a  chancery  proceeding  and  are  governed 
generally  by  the  rules  of  chancery  practice,  the  mode  of 
instituting  and  conducting  them  is  largely  prescribed  by 
the  statute. - 

1  fiwift   V.   Martin,    20    111.    App.  Crowl  v.   Napel,   86   111.   437;    ^f(■. 

h^'l■.    Brady    v.    Anderson,    24    111.  Carthy  v.  Neu,  93  III.  ir>t>. 

110;   Canisius  v.  Werri/i,  65  III.  67;  ^Kimball  v.  Cook.  1   Gilm.  423; 

hdanger    v.    IJcrsry.    90    HI.    70;  kharkcy  v.  Miller,  69  III.  560. 
Stephens   v.   Holmes.   64    111.    336; 
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Meclianics'  liens  wcro  not  rooogiiizod  by  the  common 
law  nor  allowed  in  etiuity,  in(lei)en(lently  of  statutes, 
hut  they  exist  only  by  virtue  of  statutes  creating  them 
and  jirovidins;  a  method  for  tlicir  enforceineut,  and  such 
i^tatutes  must  be  strictly  construed  witli  reference  to  all 
requirements  upon  which  the  right  to  a  lien  depends.^ 

The  constitutionality  of  statutes  authorizing  liens  in 
favor  of  persons  whose  labor  and  material  have  en- 
luxnced  the  value  of  rejil  estate  is  well  established,  but 
the  courts  are  inclined  to  limit  such  statutes  to  the  crea- 
tion of  the  liens  and  to  ajtpropriate  means  of  enforcing 
them.* 

The  statute  being  in  derogation  of  the  common  law, 
must  receive  a  strict  construction. °  It  will  not  be  en- 
larged by  imi)lication  or  intendment,"  nor  applied  to 
cases  which  do  not  fall  within  its  provisions,''  and  the 
claimant  must  bring  himself  strictly  within  and  substan- 
tially comply  with  the  terms  of  the  statute,  since  nothing 
can  be  inferred  in  his  favor." 

The  object  of  a  mechanic's  lien  proceeding  is  to  adjudi- 
cate the  amount  due  the  complainant  and  to  have  the 
interest  of  the  defendant  in  the  premises  sold  for  the 
pajTnent  of  that  amount,  and  if  the  interest  of  the  de- 
fendant at  the  time  of  making  the  contract  is  apparently 
a  fee  simple  and  the  contractor  has  no  notice  of  any 
other  claim  against  the  land  at  that  time,  the  lien  of 
the  contractor  attaches  to  such  title,  and  he  has  a  right 

»Tumes    v.    Brenckle,    249    III.  Gebhardt,  222  m.  HZ;  Schmidt  \: 

394.  Anderson,  253  lU.  29. 

*  Ibid.  6  Rothgerber   v.    Dupuy,    64    III. 

■■  Brady  v.  Anderson.  24  111.  110;  452;    Crowl  v.  Nagel.  S6   111.   437; 

Williams    v.    Vanderbilt.    145    III.  Shcno    v.    Mfg.    Co..    144    111.    520; 

238;     Shaw    v.    Mfg.    Co..    144    111.  Prevost  v.  Shirk.  223  111.  468. 

520;   Seiler  v.  Schafer,  40  111.  App.  ~  Williams  v.  Vanderbilt.  145  111. 

74;  Knickerbocker  v.  Eirkpatrick,  238. 

51     111.     App.     60;      Whitlow     v.  f^  Freeman    v.    Rinaker,    185    III. 

Champlin,  52  111.  App.  644;  Butler  172;  May  v.  Eng.  Co.,  180  111.  535; 

V.   Gain,   128    III.   23;    Belanger  v.  Buckely    v.    Bank,    171    111.    284; 

Hersey,    90    111.    70;     Ryerson    v.  Aurand    v.    Martin,    188    111.    117; 

Smith.   152   111.   641;    Campbell   v.  O'Brien  v.  Goodong,   194   111.   466; 

Jacobson,  145  111.  389;   Crandall  v.  Williams   v.   Rittenhouse,   198   111. 

Lyon,    188    111.    86;    Eisendrath   v.  602. 
62 
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to  have  it  sold  notwitlistandiiig  his  knowledge  of  equities 
acquired  after  his  right  accrued.^ 

The  construction  however,  must  be  reasonable,  and  not 
such  as  to  render  the  act  laractically  inoperative  and  in- 
effectual,^" nor  to  destroy  vested  rights." 

And  where  the  interests  of  a  purchaser  are  to  be  af- 
fected, a  stricter  construction  will  be  required  than  where 
the  rights  of  the  claimant  and  the  original  owner  only 
are  involved.'^^ 

Not  enforceable  against  public  corporations. — The  me- 
chanic's lien  law  applies  only  to  individuals  and  private 
corporations;  it  can  not  be  enforced  as  against  a  state, 
county,  city,  or  other  public  or  municipal  corporation ;" 
and  it  applies  only  to  property  subject  to  be  sold  under 
execution;^'*  but  if  a  contractor  has  perfected  a  lien 
against  real  estate  while  it  is  the  property  of  an  indi- 
vidual owner,  the  subsequent  purchase  of  the  property 
by  a  municipal  corporation  does  not  deprive  the  lienor  of 
the  benefit  of  the  statutory  provisions  for  the  enforce- 
ment of  the  lien  by  a  forced  sale  of  the  property  ;^^  but 
by  section  23  of  the  present  act,  a  lien  is  given  to  sub-con- 
tractors and  material-men  who  shall  furnish  materials  or 
labor  to  the  contractor  for  a  public  improvement,  upon 
the  money,  bonds  or  warrants  due  or  to  become  due  to 
such  contractor.^® 

As  against  railroads. — While  as  a  general  rule  the 
ordinary  mechanic's  lien  laws  do  not  embrace  railroads, 
they  apply  to  such  property  as  is  in  no  way  essential  to 
the  operation  and  maintenance  of  the  road  or  the  con- 
tinuauco  of  its  business  as  a  carrier.'' 

Contractor  must  act  in  good  faith. — One  seeking  a  ine- 

«  Bacon  v.  ReichcU.  272   IM.   90.  310;  Board  v.  Neidciiberger,  TSUI. 

10  Culver    v.    Schroth,    153    111.  58;  liouton  v.  Board.  84  111.  384. 

437;   Hayes  v.  Hammond.  162  111.  i*  Bouton  v.  Board.  84  111.  384. 

133.  it^Cify  V.   iMite,  189   111.  r,n. 

^i  Wells  V.  Shnrwin,  92  111.  App.  m  Page   1020,   post. 

282.  "  Huntley  Mfg.  Co.  v.  R.  R.  Co., 

12  Springer    v.    Krneschrll.     161  76    111.    App.    387;     Bunrnmbe.    v. 

111.  358.  Tommey,  115  U.  S.  122;   Wood  on 

'3  Board  v.  Oreenehaum,   '.V.)   111.  Railroads,  Section  288. 
609;   Thomas  v.  University,  71  III. 
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chanic's  lion  for  work  or  material  must  act  in  ejooil  faitli 
toward  all  persons  interested  in  the  property.  An 
act  wliicli  would  make  it  inequitable  to  enforce  his  lien 
may  operate  as  an  estoppel  in  eqnity,'^  and  if  the  party 
act  falsely,  and  his  act  in  fact  constitutes  a  fraud  upon 
tlie  other  party,  it  will  be  immaterial  whether  the  par- 
ticular injury  inflicted  was  intended  or  not.^® 

What  law  governs. — The  terras  upon  which,  and  the 
manner  in  wliicii  mechanic's  liens  shall  be  given  and 
enforced,  are  governed  by  the  laws  in  force  when  the 
mechanic  seeks  the  benefit  the  lien  law  gives. ^° 

Tlie  law  in  force  at  tlie  date  of  a  building  contract, 
governs  as  to  the  time  of  filing  notices  of  claim  for  lien, 
for  serving  notices  and  for  bringing  suit,  although  re- 
pealed before  the  notice  is  perfected;  but  the  remedy 
may  be  controlled  by  the  later  law.^^ 

Concurrent  remedies. — The  remedy  by  attachment,  a 
suit  at  law,  and  a  suit  to  enforce  a  mechanic's  lien,  are 
concurrent.  The  bringing  of  one  is  not  a  waiver  of  the 
otber.^- 

A  lien,  however,  can  only  be  enforced  in  tlie  manner 
provided  by  statute,  by  petition  under  tlie  mechanic's 
lien  law.  The  property  can  not  be  reduced  to  possession 
by  replevin.-^ 

The  remedy  under  tlie  lien  law  will  not  be  defeated 
by  a  subsequent  voluntary  assignment  for  the  benefit  of 
creditors.-*     See   Section   28   of  act,    ante,   page    1025. 

i»  HeidenUuth  v.   Rudolph,   152  v.  Jones,  180  111.  216. 

III.  316.  21  Weier    v.    Bushtiell,    171    111. 

J9/biri;   Loan   Ass.   v.    Trevette,  587;    Eisendrath   Co.  v.   Oehhardt, 

160  111.  390.  222  111.  113;   Treloar  v.  Hamilton, 

2«  Tuniey  v.  Saunders,  4   Scam.  225  111.  102. 

527;    Barton  v.   Steinmetz,  37   111.  --West  v.  Fleming,  18  III.  218; 

App.  141;   Garrett  v.  Stevenson,  3  Dclahay  v.  Clement,  3  Scam.  201; 

Gilm.    261;    McDonald    v.    liosen-  Barstow  v.  McLachlan,  99  111.  641; 

garten.  134  111.  126;  Berkovsky  v.  Culver    v.     Elwell,     73     111.     536; 

Sahle,  43  111.  App.  410;  Hughes  v.  Thielman    v.    Carr,    75    111.    385; 

Russell,  43   111.  App.  430;   Berndt  Qeary  v.  Bangs,  37  111.  App.  301. 

V.   Armkneeht,    50    111.    App.    467;  -^  Tile  Works  v.  Coe,  53  III.  Apv. 

Smith   V.    Bell,   70    111.    App.    490;  483. 

Andreics  v.  Atwood.  167  III.  249;  ■^i  Paddock  v.  Stout,  121  111,  571. 
Stone  V.  Tyler,  173  III.  147;  Young 
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Recent  legislation. — By  an  act  of  the  General  Asseiul)ly 
approved  and  in  force  July  1,  1903,  the  act  of  1895  rela- 
tive to  mechanic's  liens  was  repealed,  and  the  present 
act,  which  became  effective  July  1,  1903,  enacted  in  lieu 
thereof.  The  latter  was  amended  in  several  particulars 
by  an  act  in  force  July  1,  1913. 

Reference  is  herein  made  to  such  decisions  construini;; 
the  various  sections  of  the  former  act,  as  are  deemed 
apjjlicable  to  the  one  now  in  force. 

When  lien  is  given. — Section  1  of  the  statute  entitled 
"Liens,"  ])rovides 

"That  any  person  who  shall  by  any  contract  or  contracts,  express  or 
implied,  or  partly  expressed  or  implied,  with  the  owner  of  a  lot  or  tract 
of  land,  or  with  one  whom  such  owner  has  authorized  or  knowingly 
permitted  to  contract  for  the  improvement  of,  or  to  improve  the 
same,  furnish  material,  fixtures,  apparatus  or  machinery,  forms  or 
form  work  used  in  the  process  of  construction  where  cement,  concrete 
or  like  material  is  used  for  the  purpose  of  or  in  the  building,  altering, 
repairing  or  ornamenting  any  liouse  or  other  building,  walk  or  side- 
walk, whether  such  walk  or  sidewalk  be  on  the  land  or  bordering 
thereon,  driveway,  fence  or  improvement  or  appurtenances  thereto  on 
such  lot  or  tract  of  land  or  connected  therewith,  and  upon,  over  or 
under  a  sidewalk,  street  or  alley  adjoining;  or  fill,  sod  or  excavate  such 
lot  or  tract  of  land,  or  do  landscape  work  thereon  or  therefor;  or  raise 
or  lower  any  house  thereon  or  remove  any  house  thereto;  or  perform 
services  as  an  architect  for  any  such  purpose;  or  furnish  or  perform 
labor  or  services  as  superintendent,  timekeeper,  mechanic,  laborer  or 
otherwise,  in  the  building,  altering,  repairing  or  ornamenting  of  the 
same;  or  furnish  material,  fixtures,  apparatus,  machinery,  labor  or 
services,  forms  or  form  work  used  in  the  process  of  construction  where 
concrete,  cement  or  like  material  is  used,  on  the  order  of  his  agent, 
architect  or  superintendent  having  charge  of  the  Imiirovements,  build- 
ing, altering,  repairing  or  ornamenting  the  same,  shall  be  known  un- 
der this  act  as  a  contractor,  and  shall  have  a  Hen  upon  the  whole  of 
such  lot  or  tract  of  land  and  upon  the  adjoining  or  adjacent  lots  or 
tracts  of  land  of  such  owner  constituting  the  same  premises  and  oc- 
cupied or  used  in  connection  with  such  lot  or  tract  of  land  as  a  i)laco 
of  residence  or  business;  and  in  case  the  contract  relates  to  two  or 
more  buildings,  on  two  or  more  lots  or  tracts  of  land,  ui)on  all  such 
lots  and  tracts  of  land  and  improvements  thereon  for  the  amount  due 
to  him  for  such  material,  fixtures,  ai)paralus,  machinery,  services  or 
labor,  and  interest  from  the  date  the  same  is  due."  ss 

This  portion  of  section  1  provides  tliat  any  person 
who  shall   fiiriiisli   labor  or  materials  as  therein   stated 

sf' Rev.      Stat.       (191;!),      15.'')9;    .Schmidt  v.  Anderson.   253   111.  29. 
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shall  lu'  known  under  tins  act  as  a  contractor.  Tt  further 
provides  that  a  lien  will  lie  for  renio\-ing  a  house,  ui)on 
the  lot  or  land  to  which  the  Innldinii:  is  removed;  for 
excavatins:  or  lilliiii!:  a  lot  and  for  raisiiiij:  oi-  lowei'in.uj 
buiklings,  and  hy  amendment  in  force  .Jidy  ],  1!)1.')  for 
cement  or  concrete  work  and  materials  of  that  character. 
It  gives  a  lien  to  one  who  performs  services  as  a  time- 
keeper, architect,  superintendent  or  otherwise.  It  also 
provides  that  where  the  contract  is  entire  and  relates  to 
several  huildins^s  on  adjacent  lots  of  the  same  owner,  the 
lien  shall  attach  to  all  of  said  lots  and  the  improvements 
thereon.  It  further  provides  that  a  lien  will  lie  for  in- 
terest u]ion  the  amount  due  the  contractor  from  the  date 
the  same  is  due.  In  other  respects  it  is  substantially 
the  same  as  section  1  of  act  of  1874,  now  repealed. 

It  has  been  held  that,  even  before  the  act  of  1895,  a 
vendor  or  lessor  who  stipulated  for  the  erection  of  a 
building  upon  the  premises  sold  or  demised,  thereby  sub- 
jected his  interest  in  the  premises  to  the  lien  of  those 
who  furnished  the  labor  and  material  for  the  building.-" 
And  where  one  has  contracted  with  an  owner  of  land, — 
that  is,  with  any  one  having  an  interest  tlierein, — to  fur- 
nish labor  or  materials  for  an  improvement  thereon,  if 
his  claim  for  lien  filed  in  the  clerk's  ofKce  states  the 
name  of  the  owner  contracted  with  and  a  description 
of  the  property  sought  to  be  charged,  it  will  be  sufficient 
to  reach  the  interests  of  all  owners  who  were  acting  to- 
gether in  the  making  of  the  improvement  and  have 
thereby  made  their  interests  subject  to  the  mechanic's 
lien.  The  statute  does  not  require  the  contractor  to 
investigate  the  title.  If  he  contracts  with  an  owner,  by 
pursuing  the  course  pointed  out  by  the  statute  he  ac- 
quires a  lien  upon  the  interest  of  that  owner  and  all  other 
owners  who  were  acting  together  with  liim,  whether  the 
contractor  was  informed  of  their  interest  or  not.-^ 

But  where  a  lease  does  not  require  or  authorize  the 
lessee  to  construct  improvements  on  the  demised  prem- 
ises, the  estate  of  the  lessor  is  not  liable  to  liens  of  labor- 

'e  Paulsen    v.    Manske,    126    111.      145  111.  238;   Carey  Lumber  Co.  v. 
72;     Henderson    v.    Connelly,    123      Jones.  187  111.  203. 
111.    98;     Williams    v.    Vanderbilt.  ^' Sorg  v.   Crandalt,   2;i3   111.   79, 
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ers  or  material-men  unless  the  lessor  lias  otherwise  ex- 
pressly consented  and  agreed  that  such  improvements 
should  he  made  upon  his  premises.-* 

An  owner  of  the  fee  of  leased  land  who  consents  that 
the  lessee  shall  make  improvements  which  shall  remain 
upon  the  property  for  the  benefit  of  the  lessor  at  the 
expiration  of  the  lease,  there  being  no  restriction  as  to 
the  extent  of  such  improvements,  subjects  his  interest 
to  mechanics'  liens  for  labor  and  materials  furnished 
for  the  improvements,  and  cannot  be  heard  to  say  that 
the  cost  is  excessive  or  the  improvements  undesirable.- ' 

Section  1  does  not  preclude  an  owner  of  premises  from 
contracting  with  the  lessee  that  the  latter  shall  make 
improvements  at  his  own  expense,  and  is  tlierefore  not 
unconstitutional  as  abridging  the  owner's  right  in  thai 
regard ;  but  if  the  contract  is  kept  a  secret  from  tlu^ 
contractors  employed  to  do  the  work,  the  owner  subjects- 
the  premises  to  a  lien  for  labor  and  materials  furnished.-'" 

Where  the  owner  of  premises  agrees  with  the  lessen 
that  the  latter  shall  make  alterations  and  improvements 
at  his  own  expense  but  such  agreement  is  not  known  to 
the  contractors  employed  to  do  the  work,  the  lessee  is 
not  to  be  regarded  as  the  principal  contractor,  the  terms 
of  whose  contract  with  the  owner  would  be  binding  upon 
the  contractors  furnishing  the  material  and  doing  the 
work.^^ 

A  lease  providing  for  the  erection  of  a  l)uilding  upon 
the  demised  premises  by  the  lessee,  which  is  to  become 
the  property  of  the  lessor  upon  the  termination  of  the 
lease,  is  not  a  building  contract,  nor  is  the  lessee  a  con- 
tractor, within  the  meaning  of  the  Mechanic's  Lien  act.*^ 

When  and  for  what  lien  attaches. — Wlier(>  the  iiro- 
visioiis  of  the  statute  are  cuniplietl  with  the  lien  attaches 
as  of  the  date  of  the  contract.^^    Where  several  parties 

2iCrandan  v.  Sorg.  11)8   III.  48;  Carey   Lumher   do.   v.   Jones,    187 

WilUams    v.    Vanderliilt,    1i5    111.  111.  20:?. 

238;   Sorg  v.  Crandall,  233  111.  79.  »' Carey  Lumher  Co.  \.  Jonrs,  187 

■iviiaas  V.   Amusement   Co.,   235  111.203. 

111.452.  33  Clark   v.   Moore,   64    111.    273; 

8"  Boi/er  V. /ft'/ie?-,  258  111.  106.  tipringcr    v.    Kroeschell,    161    III. 

■■>i  Boyer  v.  Keller,  258  111.   10G:  358;   lioyer  v.  Keller,  258  111.  106. 
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buy  materials  for  hiiildiiisi,"  on  the  land  of  one,  a  lien  is 
oreated.^'^ 

But  the  contract  must  refer  to  some  specific  tract  of 
land  to  support  a  lien.°'' 

House  painters^^  and  persons  doing  work  on  engines 
and  machinery  which  are  capable  of  removal  from  the 
premises  are  entitled  to  liens. ■''^ 

If  the  materials  furnished  and  used  become  destroyed 
and  severed  from  the  freehold  by  tire,  the  lien  is  not 
destroyed  thereby.''" 

Where  materials  are  furnished  under  tlie  contract,  and 
proving  unsuitable,  are  sold,  and  not  used,  no  lien  is 
created.'" 

Nor  does  a  lion  arise  for  building  materials  furnished 
upon  open  account,  and  not  for  use  in  any  specific  build- 
ing." 

A  lien  does  not  attach  to  premises  upon  which  work 
has  been  done  at  the  instance  of  the  mortgagor,  after  a 
decree  of  foreclosure  and  publication  of  notice  of  sale.*- 

A  claim  for  tanks  and  cisterns  furnished  for  a  build- 
ing is  lieuable  where  the  tanks  were  placed  in  pits  exca- 
vated for  the  purpose  and  the  tanks  and  cisterns  were 
all  connected  by  pijies  with  the  boilers  in  the  building,  as 
in  such  case  they  are  part  of  the  fixtures,  apparatus  and 
machinery  of  the  building." 

The  mere  fact  that  an  engineer  attached  a  machine  to 
the  boiler  without  the  knowledge  or  consent  of  the  owner 
of  the  mills,  followed  by  an  immediate  disclaimer  and 
detachment,  will  not  make  such  an  actual  use  of  the  ma- 
chine in  the  mill  as  is  required  to  constitute  a  lien."' 

3<  Van  Court  v.  BushneU.  21  Ul.  IS:  Chicago  Art  Well  Co.  v.  Corey. 

C24.  60   111.   73;    Paddock  v.  Stout.  121 

3i  Burkhart    v.    Reisig.    24     111.  111.  571. 

529;   see  Power  v.  McCord.  36  III.  *o  Hunter  v.   Blanchard.    IS    III. 

214.  SIS. 

31  Martine  v.  yelson.  51  111.  422.  "  ffi»  v.  Bishop.  25  111.  349. 

3»  Dobschuetz    v.     Holliday.     82  *^  Davis  v.   Conn.  Ins.   Co..  etc.. 

III.  371.  84  III.  508. 

^■iOaty    V.    Casey.    15    111.    189:  '^  Beck  Coal  Co.  v.  Mfg.  Co..  237 

fUcigleman    v.    McBride.     17     111.  III.  250. 

300;    Sontag   y.    Brennan.    'to    111.  <3«  Coi  v.  Colles.  17  Bradw.  503; 

279;   Schwartz  v.  Saunders.  46  III.  Hunter  v.   Blanchard.  18  111.  318; 
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A  claim  for  lumber  fiirnishod  long  after  the  completion 
of  a  building  is  non-lienal)le,  where  there  is  no  proof 
that  it  was  furnished  for  the  purpose  of  being  used  in 
tlie  building  or  that  it  was  so  used,  the  evidence  being 
that  it  was  used  for  benches  and  not  for  any  part  of  the 
building.** 

Items  for  street  car  tickets  and  meals  for  the  superin- 
tendent of  the  work  of  an  electrical  companj'  in  an  amuse- 
ment park,  and  for  carboys  which  were  to  be  returned  to 
the  company,  should  not  be  included  in  the  amount  of 
a  mechanic's  lien  established  in  favor  of  such  company.*'* 

A  contract  with  a  minor  gives  no  lien  on  his  land.*® 

A  lien  will  not  lie  for  furnishing  and  putting  up  light- 
ning rods.*' 

A  mechanic's  lien  attaches  to  cars  used  in  connection 
with  the  drier  in  a  brick-yard.*** 

An  architect  who  prepares  plans  and  specifications  for 
the  erection  of  a  building,  is  entitled  to  a  lien  for  his 
ser\aces  upon  the  lot  upon  which  the  building  is  to  be 
erected,  notwithstanding  the  owner  abandons  the  project. 
But  where  the  provision  for  his  compensation  is  a  per 
cent  upon  the  cost  of  the  building,  and  the  cost  is  not 
specified,  a  lien  will  not  lie.*^ 

A  mechanic's  lien  for  work  and  material  for  a  mill 
upon  a  lot  will  not  extend  to  and  embrace  lots  across 
a  street  used  in  connection  with  the  mill  but  not  appur- 
tenant to  the  mill  property."^" 

Where  a  building,  to  which  a  lien  attached,  is  removed 
to  another  lot,  it  will  not  transfer  the  lien  to  such  lot.'*' 

The  failure  of  the  contract  to  particularly  describe  the 
lots  upon  which  the  building  is  to  be  erected,  will  not 
defeat  a  mechanic's  lien,  where  the  lots  arc  correctly 
described  in  the  notice  or  claim  of  lien.-'"'^ 

liuff  V.  Jarrrtt.  04  111.  47.').  *o  Freeman   v.   Rinaker.    185    111. 

«  Beek  Coal  Co.  v.  Mfg.  Co.,  237  172. 

III.  250.  ^0  Paddock  v.  Stout.  121  111.  571. 

*■■  Haas  V.   Amusement  Co..   235  '■>'i  Vnderhill    v.    Corwin.    15    111. 

111.  452.  556. 

<"  McCarty  v.  Carter.  49  III.  53.  52  Bastrup    v.    Prendcrgast,    179 

<-  Drcic  y.  Mason.  81   111.  498.  111.  553. 

«s  Curran  v.  Smith.  37  111.  App. 
69. 
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Effect  of  taking-  other  security — Waiver. — Taking 
otluT  security  waives  the  moeliauie's  lien.'''' 

But  taking  a  note  of  the  party  liable,  will  not  discharge 
the  lien,  unless  it  is  intended  to  be  in  flie  absolute  dis- 
charge of  the  debt  or  lien."^ 

The  acceptance  of  the  note  of  the  debtor  witli  tlie 
name  of  a  third  party  endorsed  thereon,  will  constitute 
a  waiver  of  the  lien.'^'^ 

By  taking  acceptances  upon  third  persons,  mostly  upon 
the  financial  asi'eiits  of  the  owner  of  the  building,  for  in- 
stallments of  the  contract  price  falling  due  during  the 
progress  of  the  work,  the  contractor  does  not  waive  his 
right  to  a  mechanic's  lien  for  the  unpaid  balance  due 
upon  the  work,  as  shown  by  the  final  certificate  of  the 
superintendent.^® 

The  remedy  given  by  statute  for  the  enforcement  of 
a  mechanic's  lien  is  merely  cumulative,  and  the  fact  that 
the  contractor  and  the  owner  sul)mit  their  differences 
to  arbitration  does  not  waive  the  contractor's  right  to  a 
lien,  if  any  lien  exists,  but  only  affects  the  question  of 
the  amount,  if  anything,  which  is  due  the  contractor." 

While  a  waiver  of  lien  for  a  clearly  expressed  special 
purpose  will  be  confined  by  the  courts  to  the  purpose 
intended,  yet  where  a  general  waiver  is  executed  and 
there  is  nothing  in  the  context  to  show  a  contrary  inten- 
tion, there  is  nothing  left  for  the  court  to  do  but  enforce 
the  contract  as  the  parties  have  made  it.'^* 

Where  a  building  contractor  executes  to  a  trust  com- 
pany, which  is  tlie  owner's  agent  for  selling  her  bonds 
and  accounting  to  her  for  the  proceeds,  a  waiver  of  "any 
and  all  lien  or  right  of  lien"  when  the  contractor  shall 

•'■3  Kinzey  v.  Thomas.  28  111.  502;  ,59  III.  A|)p.  .573;  Bradford  v.  Neill, 

Benneson   v.    Thayer.    23    111.   374;  7C  111.  App.  488;  Kendall  v.  Fader. 

Croskey    v.     Corey.     48     111.     442;  199   III.   294. 

Clark  V.  Moore,  64  111.   273;   Kan-  '^Kankakee  Coal  Co.   v.   Crane, 

kakee  Coal  Co.  v.   Crane,   138   111.  138    111.    207;     Lyon    Lumber    Co. 

207.  V.  Equitable  Loan  Co.,  174  111.  31. 

5<  Fan  Court  v.  Bushnell,  21  111.  ^"Concord    Co.    v.    O'Brien,    228 

624;    Archibald   v.    Argall,   33    111.  111.  476. 

307;    Clement   v.    Newton,    78    III.  ■•■' Sorg  v.  Crandall,  233  III.  79. 

427;    Paddock    v.    Stout,    121    111.  ^»  Turnes   v.    Brenckle,    249    111. 

571;    Davis  Mfg.  Co.  v.  Montrose.  394. 
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have  received  a  stipulated  sum,  the  waiver  is  available 
to  the  owner  of  the  building,  whether  the  contractor  re- 
ceives such  sum  from  the  trust  company  or  directly  from 
the  owiier.^^ 

A  provision  in  a  building  contract  specifying  that  all 
payments  shall  be  made  upon  written  certificates  of  the 
sujierintendent  that  such  payments  shall  have  become 
due  according  to  the  provisions  of  section  35  of  the 
Mechanic's  Lien  act  referring  to  sub-contractors,  and 
that  the  contractor  shall  furnish,  when  requested,  "a 
release  from  any  liens  or  right  of  lien,"  refers  to  liens 
of  sub-contractors  when  settlement  shall  be  made  with 
the  contractor,  and  is  not  a  waiver  by  the  contractor  of 
his  own  lien."" 

Where  rights  of  third  parties  have  not  intervened  the 
parties  to  a  contract  have  the  same  right  to  modify  it 
as  to  make  it,  and  if  the  original  contractor  executes, 
for  valuable  consideration,  a  waiver  of  all  liens  after  the 
original  contract  is  made,  sub-contractors  making  their 
contracts  subsequent  to  the  waiver  are  not  entitled  to 
liens;  but  those  whose  contracts  were  made  before  the 
waiver  cannot  thereby  be  deprived  of  any  right  to  a  lien 
theretofore  acquired.*^ 

A  provision  of  a  lease  by  which  it  is  agreed  that  no 
mechanic's  lien  shall  in  any  degree  or  manner  affect  the 
interest  of  the  lessor  or  his  lien  upon  the  interest  of  the 
lessee  for  the  payment  of  rent  is  invalid,  and  the  lessor's 
interest  may  be  subjected  to  a  mechanic's  lien  if  the 
]iroper  steiis  are  taken.®^ 

An  agi'eemeiit  tliat  taking  security  will  not  waive  the 
lien  will  not  ati'ect  a  third  party  who  has  no  notice  of  the 
agreement."^ 

Extent  of  lien. — Section  1  also  provides  that: 

"This  Upii  shaH  extend  to  an  estate  In  fee,  for  lite,  for  years,  or  any 
other  estate,  or  any  rifiht  of  redeniiilion,  or  other  interest  which  such 

s»  Turnes    v.    Brenckle.    249    111.  458. 

394.  02  crandall  v.  Sorg,  198  111.  48; 

<io  Concord    Co.    v.    0-Bricn,    228  Provost    v.    Shirk.    223    111.    4G8; 

111.  476.  ISoyer  v.  Keller,  258  HI.  IOC. 

01  Et'lly  V.  Johnson,  251  111.  135;  '^■i  Lyon  Lumber  Co.  v.  Equitable 

Srhaller   v.    Gentile,    l."i3    111.    App.  l-oan  Co.,  17)   III.  31. 
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owner  may  have  in  the  lot  or  tract  of  land  at  the  time  of  mailing  surh 
contract  or  may  subseriucntly  acquire  therein,  and  shall  be  superior 
to  any  right  of  dower  of  husband  or  wife  in  said  i>remiscs,  provided, 
the  owner  of  suoh  dower  interest  had  knowlcdRe  of  such  improvement 
and  did  not  give  written  notice  of  his  or  her  objection  to  such  im- 
provement before  the  making  thereof." 

Section  1  fnrllior  iirovides 

"Nor  shall  the  taking  of  additional  security  by  the  contractor  or  sub- 
contractor be  a  waiver  of  any  right  of  lien  which  he  may  have  by 
virtue  of  this  act,  unless  made  a  waiver  by  express  agreement  of  the 
parties." 

This  portion  of  soctiou  1  provides  tliat  the  lien  shall 
extend  to  any  int(M-ost  the  owner  of  the  lot  or  land  may 
acquire  subseciuently  to  the  makiui^'  of  the  contract,  and 
further  provides  that  the  lien  shall  be  superior  to  any 
right  of  dower  as  to  the  improvements  for  which  the  lieu 
is  claimed.  In  other  respects  it  is  identical  with  former 
section  2. 

A  lien  is  given  only  on  premises  upon  which  materials 
are  actually  used,  or  work  done,®''  but  as  to  such  premises 
it  affects  the  entire  estate,  legal  and  equitable,  held  by  the 
party.** 

The  statute  gives  the  lien  against  a  party  in  posses- 
sion claiming  to  own  the  title,  and  it  is  not  necessary  to 
show  (he  title  any  further,  in  order  to  create  the  lien  ;''^ 
but  it  is  indispensable  that  the  party  with  whom  the  con- 
tract is  made  shall  have  some  estate  or  interest  in  the 
premises  upon  which  the  building  is  erected  or  improve- 
ment made.** 

Under  the  act  of  1874  it  was  held  that  a  mortgagee's 
right  to  redeem  was  not  such  an  ownership  as  would 
support  a  mechanic's  lien.*" 

A  mechanic's  lien  for  materials  contracted  to  be  fur- 
nished one  who  has  a  contract  with  the  owner  of  land  for 
a  warranty  deed,  will  attach  to  the  entire  title  acquired 

6*  Rev.  Stat.   (1913),  1559;   Rev.  128  111.  115;   City  v.  Lane,  189  III. 

Stat.    (1915-16)    1655.  593. 

e^  Hunter   v.    Blanchard,   IS    III.  ei  chisholm  v.  Williams.  128  111. 

318.  115. 

6«  Le    Forgee    v.    Colby.    69    111.  os  Paulsen  v.  Mansk.  126  III.  72, 

App.    443;    Chisholm   v.    Williams,  e^  Stunu  v.  Tyler,  173  III.  147. 
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dui-ing  the  pro^jress  of  the  building,  in  pursuance  of  the 
contract  for  the  deed."" 

Where  the  party  furnishing  the  material  in  altering 
and  repairing  a  buihling,  contracts  with  the  lessee  or 
lessees  of  the  premises,  whatever  lien  he  has  under  his 
contract  will  extend  to  and  attach  to  tlie  leasehold  inter- 
est only.'^ 

Who  may  create  lien. — The  party  with  whom  the  con- 
tract is  made  by  the  person  furnishing  labor  or  material, 
is  only  regarded  as  owner,  within  the  meaning  of  the 
law,  to  the  extent  of  the  interest  which  he  owns.  It  is 
that  interest  which  is  subject  to  the  lien.  A  tenant  for 
life  or  for  years  can  not,  by  contract,  create  a  lien  on 
the  fee.  He  may,  by  contract,  create  a  lien  to  the  extent 
of  his  right  and  interest  in  the  premises,  but  no  further."- 

And  the  estate  of  the  lessor  can  not  be  subjected  to  a 
lien  for  work  done  or  materials  furnished  under  a  con- 
tract with  the  lessee,  unless  the  agreement  or  consent 
of  the  lessor  is  shown,  or  unless  he  has  done  some  act  to 
make  his  estate  liable.''^ 

The  owner  of  a  pre-emption  right;"  a  tenant;''*  or 
trustee,  within  the  scope  of  his  trust,  may  create  a  lien 
to  the  extent  of  whatever  interest  he  may  have.''* 

A  material-man  who  has  erected  a  house  for  a  vendee, 
may  enforce  his  lien  against  the  vendor,  who  has  received 
a  reconveyance  of  the  land,  and  has  promised  as  a  part 
consideration  therefor,  to  pay  the  material-man.''' 

A  lien  will  lie  under  a  contract  made  by  an  authorized 
agent,''*  but  an  agent's  mere  possession  will  not  enable 
him  to  bind  the  owner.'" 

''"Interstate  Ass'n  v.  Ayers,  177  '"■  McCarty  v.  Carter.  49  111.  5S; 

Jiidson  V.  Stephens.  75  111.  255. 

7«  Taylor  v.  Gilsdorff.  74  111. 
354;  Garrett  v.  Stevenson,  3  Gilm. 
261;  Judson  v.  Stephens,  75  111. 
255. 

'7  Adams  v.   RiissrV.  S5  III.  2S4. 

T<  Paulsen  v.  Manske,  126  111. 
72;  Iloiiflh  V.  Oolli7is,  176  III.  188; 
Interstate  Ass'n  v.  Ayers,  177  111. 
!1. 

■!«  Baxter   v.    Ilutehinps,    49    111. 


III.  9. 

71  Williams    v.     Vanderhilt. 

145 

111.  238. 

72  William.s    v.     Vanderbilt, 

145 

111.    23S;    Paulsen   v.    Mniuikr. 

126 

111.  72. 

73  Williams    v.     Vanderbilt. 

M5 

111.  238. 

71  Turney  v.   Sautiders.  4   S( 

am. 

527;   Paulsen  v.  Manske,   126 

111. 

72. 
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"Wlicro  a  landlord  knowingly  pcrnilts  his  tenant  to  put 
iniitroveiucnts  u()on  tlie  demised  premises,  the  person 
who  furnishes  the  material  or  labor  for  such  improve- 
ments will  he  entitled  to  a  lien  upon  the  premises  under 
the  statute."" 

Material,  etc.,  furnished  by  mistake. — Section  2  pro- 
vides t!iat : 

"Any  i)erson  furni.shing  seiviies,  labor  or  material  for  the  erection 
of  a  building,  or  structure,  or  improvement,  by  mistake,  upon  land 
owned  by  another  than  the  party  contracting  as  owner  shall  have  a 
lien  for  such  services,  labor  or  material  upon  such  building,  or  struc- 
ture or  improvement,  and  the  court,  in  the  enforcement  of  such  lien, 
shall  order  and  direct  such  building,  structure  or  improvement  to  be 
separately  sold  under  its  decree,  and  the  purchaser  may  remove  the 
same  within  such  reasonable  time  as  the  court  may  fix."8i 

Land  belonging  to  married  women. — Section  3  provides 

that: 

"If  any  such  services  or  labor  are  performed  upon  or  materials  are 
furnished  for  lands  helonging  to  any  married  woman,  with  her  knowl- 
edge and  not  against  her  protest  in  writing  as  provided  in  section  1  of 
this  act,  in  pursuance  of  a  contract  with  the  husband  of  such  married 
woman,  the  person  furnishing  such  labor  or  materials  shall  have  a 
lien  upon  such  property,  the  same  as  if  such  contract  had  been  made 
with  I  the)  married  woman,  and  in  case  the  title  to  such  lands  upon 
which  improvements  are  made  is  held  by  husband  and  wife  jointly, 
the  lien  given  by  this  act  shall  attach  to  such  lands  and  improvements, 
if  the  improvements  be  made  in  pursuance  of  a  contract  with  both 
of  them,  or  in  pursuance  of  a  contract  with  either  of  them,  and  in  all 
such  cases  no  claim  of  homestead  right  set  up  by  a  husband  or  wife 
shall  defeat  the  lien  given  by  this  act."82 

This  section  is  new,  and  is  declaratory  of  what  has 
been  held  to  be  the  law  in  construing  the  former  act. 

It  is  an  indispensable  requisite  that  the  labor  and 
material  for  which  a  mechanic's  lien  is  sought  to  be  en- 
forced, shall  have  been  furnished  by  the  petitioner  under 
and  in  pursuance  of  a  contract  with  the  owner  of  the  land. 
When  the  contract  is  made  with  the  husband  of  the  owner 
in  his  name,  without  the  knowledge  of  the  wife,  and  she 

116:  Proctor  y.  Toics.  115  111.  138.  si  Rev.   Stat.    (1913)    1560;    4  J. 

s"BrokaM-  v.   Tyler.   91   III.   14S:  &  A.  An.  Stat.  3946. 
HV».?  V.  .S'/;rru-in.  92  111.  App.  282;  8=  Rev.   Stat.    (1913)    1560;    4   J. 

Carey   Lumber   Co.   v.   Jones,    187  &  A.  An.  Stat.  3946. 
111.  203. 
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does  not  ratify  it,  and  has  not  held  him  out  as  her  agent 
or  the  owner,  no  lien  can  be  enforced  against  her  pro})- 
erty.*^ 

But  when  the  wife,  with  the  knowledge  that  her  hus- 
band has  contracted  in  his  own  name  for  the  erection  of 
a  building  upon  her  lot,  assists  in  procuring  the  work 
to  be  done  without  disclosing  her  title  to  the  contractor, 
she  is  estopped  to  assert  snch  title,  to  defeat  his  lien, 
although  her  title  appears  of  record.®^ 

Where  the  husband  enters  into  a  written  contract  in 
his  own  name  for  the  erection  of  a  building  on  his  wife's 
land,  if  he  in  fact  acts  as  her  undisclosed  agent,  that 
fact  should  be  alleged  in  the  petition,  and  the  burden 
of  showing  the  husband's  agency  and  authority  to  make 
the  contract  will  rest  upon  the  party  seeking  the  lien.''-'' 

The  fact  that  a  wife,  long  after  improvements  upon 
her  property  are  begun,  is  informed  that  such  work  is 
going  on,  is  not  sufficient  to  hold  her  property  under  the 
lien  law,  and  subject  it  to  the  payment  of  obligations 
entered  into  without  her  acquiescence,  more  especially 
when  her  title  is  of  record,  and  no  fraudulent  practice 
upon  her  part  is  shown.  Where,  in  such  case,  a  contract- 
or enters  into  a  contract  with  the  husband  of  the  owner 
of  the  property,  if  he  does  not  mean  to  trust  the  hus- 
band alone  he  must  obtain  the  signature  of  the  wife  to 
the  contract,  or  at  least  ascertain  that  the  work  is  being 
done  with  her  acquiescence.** 

Under  this  section  (3)  a  sub-contractor  is  not  entitled 
to  a  lien  against  the  property  of  the  wife  l>ecause  kuow- 
iug  of  the  principal  contract  with  her  husband,  she  did 
not  protest  in  writing  against  it.  A  contractor  alone  is 
given  the  right  to  a  lien  by  this  section  anil  he  can  not  by 
reason  of  its  provisions  maintain  a  personal  action 
against  the  wife." 

S3  Camphell  v.  Jacohson,  145  111.  ss  CamphcU  v.  Jacohson,  46   111. 

n89;     Little    v.     Vredcnbnrgh.    16  App.  2S7;  S.  C,  14.')  111.  389. 

Brad.    189;    Wendt  v.    Martin.    89  »« Ibid. 

\n.  nS;  Sanffird  \.  Finklc,  ^12  in.  sTWolf    v.    Schilliiigcr,    153    111. 

14fi.  App.  91. 

"I  Bast  nip     V.     I'cnOergast,     179 
111.  553. 
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Breach  of  contract  by  owner — Recovery  for  material — 
Partial  performance — Quantum  Meruit — Right  to  reclaim 
unused  material. — Section  4  provides  that: 

"When  the  owner  of  the  land  shall  fall  to  pay  the  contractor  moneys 
justly  due  him  under  the  rontract  at  the  time  when  the  same  should 
be  paid,  or  fails  to  perform  his  part  of  the  contract  in  any  other 
manner,  the  contractor  may  discontinue  work,  and  the  contractor 
shall  not  be  held  liable  for  any  delay  on  his  part  during  the  period 
of.  or  caused  by,  such  breach  of  c*ntract  on  the  part  of  the  owner; 
and  if  after  such  breach  for  the  period  of  ten  days  the  owner  shall 
fail  to  comply  with  his  contract,  the  contractor  may  abandon  the 
work,  and  in  such  a  case  the  contractor  shall  be  entitled  to  enforce 
his  lien  for  the  value  of  what  has  been  done,  and  the  court  shall 
adjust  his  claim  and  allow  him  a  lien  accordingly.  In  such  cases  all 
persons  furnishing  material  which  has  not  been  incorporated  in  the 
improvement  shall  have  the  right  to  take  possession  of  and  remove  the 
same  if  he  so  elects."88 

This  section  provides  that  the  contractor  shall  not  be 
held  liable  for  any  delay  caused  by  breach  of  contract 
by  the  owner,  and  that  after  ten  days'  notice  he  may 
discontinue  the  work.  It  also  provides  that  in  such  case 
material  not  used  may  be  removed  by  the  party  furnish- 
ing- same.  In  other  respects  it  is  identical  with  section 
11  of  the  former  act. 

When  the  owner  orders  the  contractor  to  stop  work 
and  tlie  contractor  agrees  to  do  so,  there  is  no  "abandon- 
ment" or  "discontinuance"  of  the  work  within  the  mean- 
ing of  the  foregoing  section.*** 

Contractor  to  give  statement — Name  of  sub -contractor, 

etc. — Section  5  provides  that: 

"It  shall  be  the  duty  of  the  contractor  to  give  the  owner,  and  the 
duty  of  the  owner  to  require  of  the  contractor,  before  the  owner  or 
his  agent,  architect  or  superintendent,  shall  pay  or  cause  to  be  paid  to 
said  contractor  or  to  his  order  any  moneys  or  other  consideration,  due 
or  to  become  due  such  contractor,  or  make  or  cause  to  be  made  to 
such  contractor  any  advancement  of  any  moneys  or  any  other  con- 
sideration, a  statement  in  writing,  under  oath  or  verified  by  affidavit, 
of  the  names  of  all  parties  furnishing  materials  and  labor,  and  of  the 
amounts  due  or  to  become  due  each.  Merchants  and  dealers  in  materi- 
als only  shall  not  be  required  to  make  statements  herein  provided 
for."'" 

89  Rev.  Stat.    (1913),  loCO;    4   J.  ho  Adhau  v.  Grassie,  262  111.  636. 

&   A.    An.    Stat.    3947;    Marsh    v.  »» Rev.  Stat.    (1913),  1561;    4  J. 

Hick,  159  111.  App.  399.  &  A.  An.  Stat.  3947. 
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Under  the  former  statute  the  contractor  could  enforce 
payment  by  the  owner,  proxaded  only  that  he  had  paid 
his  sub-contractors;  wliile  under  the  present  statute 
the  right  of  payment  can  not  be  enforced  unless 
all  sub-contractors  and  parties  furnishing  materials  have 
been  paid.  Under  the  former  act  tlie  owner,  in  order  to 
])rotect  liimself,  was  only  required  to  see  that  the  sub- 
contractors of  the  original  contractor  were  paid;  while 
under  the  new  statute,  in  order  to  jirotect  himself  he  is 
bound  to  see  that  all  sub-contractors  and  material-men 
are  paid.*** 

The  words  "merchants  and  dealers  in  materials  only," 
in  this  section,  have  been  held  to  apply  only  to  contrac- 
tors who  are  merchants  and  dealers  in  materials,  and  not 
to  sul>contractors  who  are  such  merchants  and  dealers.**- 

This  section  does  not  contemplate  that  only  one  sworn 
statement  shall  be  given  but  that  sworn  statements  shall 
be  made  from  time  to  time  when  payments  are  made  to 
the  original  contractor."^ 

The  owner  may  I'ely  upon  the  truth  of  the  contractor's 
sworn  statement  in  the  absence  of  notice,'-"^  inasmuch  as 
sub-contractors  have  the  right  under  section  22  to  give 
notice  to  the  owner  of  the  contractor's  indebtedness  to 
them.*^ 

Under  this  section  it  is  the  duty  of  the  owner,  before 
he  can  safely  make  ])aymenls,  to  reciuire  of  the  contrac- 
tor a  statement  of  all  pei'sons  furnishing  materials,  giv- 
ing the  names,  and  how  much,  if  anything,  is  due  them, 
and  when  the  same  will  become  due,  and  it  is  the  duty  of 
the  original  contractor  to  furiush  such  statement  upon 
request.^" 

One  who  tirst  deals  with  the  contractor  more  than  ten 
days  after  the  contract  for  a  building  is  made,  can  not 
take  advantage  of  the  failure  of  the  owner  to  demand 

01  Andrews    v.    Atwood,    167    III.  o*  Ihid. 

249.  "■■  licrksfiire   v.    Hilflcr.    26S    111. 

0' Standard    Co.    v.    Fox.    85    111.  4fi3. 

App.  ;{09.  »«  Nut.  Vo.  V.  Lumber  Co..  94  111. 

"3  Knick.  Ice  Co.  v.  HaUey.  262  App.    342. 
111.  241. 
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from  the  contrncior  a  stntemoiit  of  ilio  sub-contractor, 
within  said  ten  days.' 

An  estimate  in  writing  by  a  carpenter,  of  the  cost  of  a 
bnildinir,  and  the  acccptanco  of  the  same  by  the  owner  of 
the  jiremises  upon  which  it  is  to  be  erected,  can  not  be 
treated  as  a  contract  in  writing  within  the  meaning  of 
the  statute,  inasmuch  as  extrinsic  evidence  is  necessary 
to  establish  tlie  same  as  a  valid  contract.- 

No  lien  can  be  enforced  unless  the  work  is  to  be  com- 
pleted as  required  by  the  statute.^ 

The  purpose  of  requiring  tlie  claim  to  set  forth  the 
times  when  such  material  was  funiished  or  labor  per- 
formed is  obvious!}'  to  cnal)le  those  interested  to  know 
from  the  claim  itself  that  it  is  such  as  can  be  enforced.* 
The  statement  must  be  itemized  to  a  reasonable  extent 
and  in  a  reasonable  manner.  It  is  not  necessary  to  set 
forth  therein  each  day's  work  by  each  particular  laborer 
or  mechanic.'' 

Where  the  statute  requires  every  contractor  or  cred- 
itor who  wishes  to  avail  himself  of  the  provisions  of  the 
statute,  to  file  in  a  public  office  a  sworn  statement  of  a 
particular  character,  that  requirement  must  be  at  least 
substantially  comi)lied  with,  and  unless  that  is  done,  his 
lien  can  not  be  enforced." 

A  description  that  so  identifies  the  premises  sought  to 
be  charged  as  to  render  their  location  susceptible  of 
ready  ascertainment  from  the  description  itself,  is 
suthcient.'' 

Where  a  building  contract  fails  to  describe  the  lots  on 
which  the  building  is  to  be  erected,  and  a  claim  for  lien 
is  filed  against  lots  1  and  2,  but  it  is  discovered,  after 
the  time  for  filing  claims  has  expired,  that  the  building 

1  Home  Lumber  Co.  v.  Deishcr,  ^  Sorg  v.  Crandall.  233  111.  79. 
91  111.  App.  C28.  eCaynphell   v.   Jackson,    H.5    111. 

2  Murphy  v.  Lumber  Co.,  97  111.  SSfl;  Boals  v.  Intrtip,  40  III.  App. 
App.  510.  62;    Heck  Lumber   Co.   v.   Halsey. 

3iIcDot)ald  V.  Rosengartcn.  134      41     III.     App.     349;     Whitlow     v. 
111.  126;   Arller  v.  Ex.  Co..  126  III.      Champlin,  .52  111.  App.  644. 
373;    Portones    v.    Badenoch,    132  t  O'Brien  v.  Krockinski,   50   111. 

III.  377.  App.  456. 

<  McDonald  v.  Rosengartcn,  134 
111.  126. 
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is  not  on  lot  1  but  is  partly  on  lot  2  and  partly  on  lot 
3,  it  is  not  error  to  decree  a  lien  against  lot  2  alone." 

A  claim  for  lien  against  several  buildings  on  lots  not 
adjoining  or  adjacent,  on  which  the  work  was  done  and 
materials  were  furnished  under  one  entire  contract,  can 
not  be  enforced  at  all,  even  though  filed  within  four 
months  after  the  completion  of  the  last  building,  where 
the  other  buildings  were  completed  and  sold  more  than 
four  months  before  the  claim  was  filed,  and  where  there 
is  nothing  in  the  claim  from  which  it  can  be  ascertained 
how  the  amomit  claimed  for  work  and  materials  is  to  be 
apportioned  among  the  several  buildings.** 

Limitation  as  against  third  parties^ — Claim  for  lien — 
What  shall  consist  of. — Section  7  provides  that: 

"No  contractor  shall  be  allowed  to  enforce  such  lien  against  or  to  the 
prejudice  ot  any  other  creditor  or  incumbrancer  or  purchaser,  unless 
within  four  months  after  completion,  or  if  extra  or  additional  work 
is  done  or  material  is  delivered  therefor  within  four  months  after  the 
completion  of  such  extra  or  additional  work  or  the  final  delivery  of 
such  extra  or  additional  material,  he  shall  either  bring  suit  to  en- 
force his  lien  therefor  or  shall  file  with  the  clerk  of  the  circuit  court 
in  the  county  in  which  the  building,  erection  or  other  improvement  to 
be  charged  with  the  lien  is  situated,  a  claim  for  lien,  verified  by  the  affi- 
davit of  himself,  or  his  agent  or  employe,  which  shall  consist  of  a 
brief  statement  of  the  contract,  the  balance  due  after  allowing  all 
credits,  and  a  sufficiently  correct  description  of  the  lot,  lots  or  tracts 
of  land  to  Identify  the  same."9 

A  claim  for  a  mechanic's  lien  filed  with  the  clerk,  in 
which  the  property  sought  to  be  charged  is  described  as  a 
certain  tract  of  ground,  without  any  liuiilation,  is  a])- 
plicable  to  the  whole  title ;  and  it  is  not  necessary,  in 
order  to  charge  tlie  interest  of  the  owner  of  the  fee,  that 
he  be  named  in  the  claim  for  lien,  provided  he  was  acting 
with  the  party  who  made  the  contract  and  who  is  named 
in  tiie  claim. ^" 

Tiie  Lrechanic's  Lien  act,  as  amended  in  1887,  does  not 
require  that  the  name  of  the  oivuer  of  the  property 
charged  willi  llie  lien  shall  be  stated  in  the  claim  for  lien  ' 

T  Granquist  v.  Tu'be  Co..  240  III.  »  Uov.    Stat.    (1913)    15G1;    4    J. 

132.  &  A.  An.   Stat.  39,-i1. 

a  Schmidt  v.  Ait/lcrs<in,  2G3  111.  i«  Sorg  v.  Crandall,  233  111.  79. 
29. 
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filed  with  the  dork,  l)iit  only  that  the  claim  shall  state  tlie 
name  of  the  peison  against  wiiom  the  lien  is  filed  and  a 
description  of  the  i)roperty  chaigeil  ^^•ith  the  lien." 

A  claim  for  a  mechanic's  lien  is  not  rendered  uncer- 
tain or  invalid  because  of  the  use  of  numerals  to  indicate 
the  months  and  days  when  lalior  and  materials  were  fur- 
nished, nor  because  tiitto  marks  ai'o  omitted  as  to  items 
having  no  date  in  the  margin  but  which  immediately  fol- 
low a  dated  item.'- 

The  statement  in  a  claim  for  a  mechanic's  lien,  where 
the  contract  is  entire,  may  properly  include  all  labor  and 
material  as  a  single  item ;  and  the  fact  that  the  account 
filed  states  in  separate  items  the  materials  and  labor, 
with  the  resi)ective  dates  when  the  same  were  furnished, 
does  not  require  that  the  time  for  performing  the  labor 
shall  be  further  verified  tlian  that  it  was  furnished  be- 
tween certain  dates  when  the  work  was  begun  and  com- 
pleted.'^ 

Where  work  is  done  and  materials  are  furnished  under 
one  entire  contract  for  buildings  upon  lots  not  adjoining 
or  adjacent  to  each  other  the  claim  for  lien  must  be  filed 
within  four  months  after  the  work  is  performed  or  the 
material  is  furnished  for  each  of  the  buildings,  and  a 
claim  for  lien  filed  within  four  months  after  the  com- 
]>letion  of  the  last  building  is  not  good  as  to  buildings  on 
which  the  last  work  was  done  or  materials  furnished 
more  than  four  months  before  the  claim  was  filed,  if  the 
rights  of  third  persons  have  intervened.'* 

Liens  assignable. — Section  8  provides  that: 

"AU  liens  or  claims  for  liens  which  may  arise  or  accrue  under  the 
terms  of  this  act  shall  be  assignable,  and  proceedings  to  enforce  such 
liens  or  claims  for  lien  may  be  maintained  by  and  in  the  name  of  the 
assignee,  who  shall  have  as  full  and  complete  power  to  enforce  the 
same  as  if  such  proceedings  were  taken  under  the  provisions  of  this 
act  by  and  in  the  name  of  the  lien  claimant.'is 


^i  Sorg  V.  CrandaJI.  233  111.  79;  ^^  Schmidt  v.  Anderson,  253  111. 

see  Provost  v.  Shirk,  223   111.  468.       29. 

i:  Sorj7  V.  CrondoH,  233  in.  79.  m  Rev.   Stat.    (1913)    1562;    4  .1. 

13  8org  V.  Crandall,  233  111.  79.        &  A.  An.  Stat.  3958;  Boyer  v.  Kel- 
ler, 258  111.  106. 
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Prior  to  tlie  enactment  of  this  section,  claims  arising 
under  the  mechanic's  lien  law  were  not  assignable/" 

Time  for  completion  of  contract. — Section  G  ])ro\-ides 
tliat 

"In  no  event  shall  It  be  necessary  to  fix  or  stipulate  in  any  contract 
a  time  for  the  completion  or  a  time  for  payment  in  order  to  obtain 
a  lien  under  this  act,  provided,  that  the  work  is  done  or  material  fur- 
nished within  three  years  from  the  commencement  of  said  work  or  the 
commencement  of  furnishing  said  material.'' 

In  tlie  absence  of  any  showing  to  tlie  contrary,  the  final 
payment  for  work  done  under  a  contract  is  due  upon  its 
completion.'* 

When  claim  may  be  filed  and  when  amended — As  to 
errors  in. — Section  7  also  provides  that: 

"Such  claim  for  lien  may  be  filed  at  any  time  after  the  contract  is 
made,  and  as  to  the  owner  may  be  filed  at  any  time  after  the  contract 
is  made  and  within  two  years  after  the  completion  of  said  contract, 
or  the  completion  of  any  extra  work  or  the  furnishing  of  any  extra 
material  thereunder,  and  as  to  such  owner  may  be  amended  at  any 
time  before  the  final  decree.  No  such  Hen  shall  be  defeated  to  the 
proper  amount  thereof  because  of  an  error  or  overcharging  on  the 
part  of  any  person  claiming  a  lien  therefor  under  this  act,  unless  it 
shall  be  shown  that  such  error  or  overcharge  is  made  with  intent  to 
defraud ;"!» 

The  puriioKo  of  the  provision  of  the  Mechanic's  Lien 
law  requiring  a  claim  for  lien  to  be  fil^ed  within  a  stat(>(i 
time  is  to  notify  third  ])ersons  dealing  with  the  propert. 
of  the  existence,  nature  and  character  of  the  lien  as  W(>ll 
as  the  times  when  the  material  was  furnished  and  labor 
performed,  thus  enabling  them  to  determine  from  the 
claim  itself  whether  it  can  be  enforced.-" 

A  claim  lor  a  incchauic's  lien  is  (iled  in  time  which  is 
filed  witliiii  four  months  from  the  time  of  maturity  of 
the  last  of  the  notes  Mdiich,  under  the  terms  of  the  con- 
tract, were  to  be  given  for  the  balance  due.-^ 


loBeifeld  v.  Cement  Co.,  79   111.  m  Rev.   Stat.    (1913)    1561;    4   .T. 

App.  31S.  &  A.  An.  Stat.  3951. 

17  Rev.   Stat.    (1913)    1.5f.l:    4   .1.  ■■'"Schmidt  v.  Anderson,  253  111, 

&  A.  An.  Stat.  3049.  29. 

ii  Buclc^ly  v.  Bank,  171    lU.  2S4.  :>  Sorr;  v.   CrandaU,   233   111.   79. 
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The  fact  that  an  item  of  indebtedness  for  which  no  lien 
is  given  by  the  statute,  and  wliioh  is  easily  separable 
from  the  remainder  of  the  debt,  is  by  mistake  inserted 
in  the  statement  for  a  mechanic's  lien,  will  not  defeat 
the  lien,  in  the  absence  of  fraud,  if  no  party  is  prejudiced 
t  hereby. -'- 

Unintentional  failnre  by  the  contractor  to  give  the 
ow^ler  certain  proper  credits  in  his  claim  for  lien  does 
not  defeat  the  lien  upon  the  ground  that  the  claim  did 
not  show  the  true  amount  due  the  contractor  after  allow- 
ing all  credits. -'■■' 

An  amendment  to  a  bill  to  enforce  a  mechanic's  lien, 
changing  the  date  on  which  the  claim  for  lien  was  alleged 
to  have  been  filed,  is  not  a  statement  of  a  now  cause  of 
action,  such  as  requires  the  period  of  limitation  to  be 
reckoned  from  the  time  the  amendment  was  made."^ 

Proof  of  delivery  of  material  sufficient. — Section  7  fur- 

tlier  provides  that: 

"Any  such  lien  for  material  shall  not  be  defeated  because  of  lack 
of  proof  that  the  material  after  the  delivery  thereof,  actually  entered 
into  the  construction  of  such  building  or  improvement,  although  it  be 
shown  that  such  material  was  not  actually  used  in  the  construction  of 
such  building  or  improvement:  Provided,  It  is  shown  that  such  materi- 
al was  delivered  either  to  said  owner  or  his  agent  for  such  building  or 
improvement  to  be  used  in  such  building  or  improvement,  or  at  the 
place  where  said  building  or  improvement  was  being  constructed,  for 
the  purpose  of  being  used  in  construction  or  for  the  purpose  of  being 
employed  in  the  process  of  construction  as  a  means  for  assisting  in  the 
erection  of  the  building  or  improvement  in  what  is  commonly  termed 
forms  or  form  work  where  concrete,  cement  or  like  material  is  used 
in  whole  or  in  part."z5 

This  section  dispenses  with  the  necessity  of  proof  that 
the  materials  actually  entered  into  the  construction  of 
the  building."" 

It  is  however  essential  to  the  right  to  a  lien  that  the 
materials  be  delivered  for  the  purpose  of  being  used  in 
the  construction  of  the  building  itself  so  as  to  become  a 
part  of  the  completed  structure.^^ 

=2  CM/i-rr  v.  Scftro/ft,  153  111.  437  &    A.    An.    Stat.    3951;    Kecley' v. 

i^Treloar  v.  HamiUon,   225   111.  Neubauer.  194   111.   580. 

102.  ^^Riitenhouse  v.  Brown,  254  111. 

=«  Treloarv. Hamilton,  225  111.  102  549. 

=5  Rev.  Stat.    (1913)    1561;    4   .1.  27 /fttd. 
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A  mere  unloading  of  material  at  the  place  where  the 
building  or  improvement  is  being  constructed  does  not 
satisfy  the  first  proviso  to  section  7  of  the  Mechanic's 
Lien  law  of  1903,  unless  there  is  some  evidence  to  show 
knowledge  or  consent  of  the  owner  or  his  agent  as  to  the 
delivery  of  such  material.^^ 

Under  such  proviso  the  final  delivery  of  material  is  not 
established  by  proof  that  a  load  of  lumber  was  unloaded 
in  the  alley  in  the  rear  of  the  building  without  the  knowl- 
edge or  consent  of  the  owner  or  her  agent;  and  in  such 
case  the  date  of  the  last  previous  delivery  fixes  the  time 
for  giving  notice  of  the  sub-contractor's  lien  under  sec- 
tion 24  of  the  act.-» 

Section  7  of  the  Mechanic's  Lien  law,  which  provides 
that  a  lien  for  material  shall  not  be  defeated  for  lack  of 
proof  that  the  material,  after  the  delivery  thereof,  actu- 
ally entered  into  the  construction  of  the  improvement, 
does  not  apply  to  "fixtures,  machinery  or  apparatus," 
and  no  lien  can  be  allowed  for  such  fixtures,  machinery 
or  ap]iaratus  without  proof  that  they  have  been  so  used 
as  to  become  a  part  of  the  real  estate.^" 

When  contract  relates  to  buildings  on  different  lots — 
Delivery  of  material  at  one  building  good  for  aJl  build- 
ings.— Section  7  further  provides  Ihal: 

■'In  case  of  the  construction  of  a  number  of  buildings  under  contract 
between  the  same  parties,  it  sliall  be  sufficient  in  order  to  establish 
such  lien  for  material,  if  it  be  shown  that  such  material  was  in  good 
faith  delivered  at  one  of  the  said  buildings  for  the  purpose  of  being 
used  in  the  construction  of  any  one  or  all  of  such  buildings,  or  de- 
livered to  the  owner  or  liis  agent  for  such  luiildings,  to  be  used  there- 
in; and  such  lien  for  such  material  shall  attach  to  all  of  said  build- 
ings, together  with  the  land  upon  which  the  same  are  being  construct- 
ed the  same  as  in  a  single  building  or  improvement:  And,  provided, 
further,  that  in  the  event  that  the  contract  relates  to  two  or  more 
buildings  on  two  or  more  lots  or  tracts  of  land,  then  all  of  said  build- 
ings and  lots  or  tracts  of  land  may  be  Included  in  one  statement  of 
claim  for  a  lien."3i 

The  purpose  of  tlie  amendment  of  1903  of  sections  1 
and  7  of  the  Mechanic's  Lien  law  was  to  permit  a  con- 

■"Beidler  v  llutcliiiison,  233  111.  so  nans  v.  Amusement  Co.,   236 

192.  111.   4.")2. 

-0  Beidler  V.  Ilutcliinson,  '.1?,3  III.  si  Rev.   Stat.    (1913)    ]5fil;    4    ,1. 

192.  &  A.  An.  Stat.  3951. 
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traotor  to  lile  one  claim  against  separate  buildings  on 
lots  whii'h  are  not  adjacent  to  or  adjoining-  each  other, 
provided  the  work  was  done  or  material  furnished  for 
all  of  such  buildings  under  one  entire  coutract.*- 


SECTION    II. 
PRACTICE  AND  PLEADINGS. 

Practice. — Proceedings  to  enforce  mechanics'  liens  are 
governed  by  the  rules  aiiplicable  to  suits  in  equity.^^ 

When,  how  and  in  what  court  suit  may  be  brought. — 

Section  9  provides  that: 

"If  payment  shall  not  be  made  to  the  contractor  having  a  lien  by 
virtue  of  this  act  of  any  amount  due  when  the  same  becomes  due,  then 
such  contractor  may  bring  suit  to  enforce  his  lien  by  bill  or  petition 
In  any  court  of  competent  chancery  jurisdiction  in  the  county  where 
the  improvement  ia  located."3< 

Several  claimants  may  join  in  suit — Answers  to  stand 
as  cross-bills — Original  bill  not  to  be  dismissed  without 
consent  of  parties. — Section  9  also  provides  that : 

"In  the  event  that  the  contract  relates  to  two  or  more  buildings  or 
two  or  more  lots  or  tracts  of  land,  then  all  of  said  buildings  and  lots 
or  tracts  of  land  may  be  included  in  one  bill  or  petition.  Any  two  or 
more  persons  having  liens  on  the  same  property  may  join  in  bringing 
such  suit,  setting  forth  their  respective  rights  in  their  bill  or  petition; 
all  lien  claimants  not  made  parties  thereto  may  upon  application  be- 
come defendents  [defendants]  and  enforce  their  liens  by  answer  to  the 
bill  or  petition  in  the  nature  of  an  intervening  petition,  and  the  same 
shall  be  taken  as  a  cross-bill  against  all  the  parties  to  such  suit;  and 
the  said  bill  or  petition  shall  not  thereafter  be  dismissed  as  to  any 
such  lien  claimant,  or  as  to  the  owner  or  owners  of  the  premises  with- 
out the  consent  of  such  lien  claimant."35 

Claimants  may  contest  claims  of  each  other  without 
formal  issues — Rights  of  in  case  of  surprise. — Section  9 
further  provides  that: 

»i  Schmidt  v.  Anderson,  253  111  Miller,  G9  III.  560;   Reed  v.  Boyd, 

29.  84    111.    G6;    Burns  Lumber  Co.   v. 

3s^lm6a!J  V.  Cook.  1  Gilm.  423;  Reynolds  Co..  148  111.  App.  356. 

Shaeffer   v.    Weed,    3    Gilm.    511;  3* Rev.   SUt.    (1913)    1562;    4  J. 

Hamilton    v.    Dunn,    22    III.    259;  &  A.  An.  Stat.  3958. 

/.omax  V.  Dorc,  45  111.  379;  Clarke  ss  Rev.   Stat.    (1913)    1562;    4  J. 

v.   Boyle,  51   111.   104;    Sharkey  v.  &  A.  An.  Stat.  3958. 
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'The  complainant  or  petitioner,  and  all  defendants  to  such  bill  or 
petition  may  contest  each  other's  right  without  any  formal  issue  of 
record  made  up  between  them  other  than  that  [shown]  upon  the  orig- 
inal bill  or  petition,  as  will  [well]  with  respect  to  the  amount  due  as 
to  the  right  to  the  benefit  of  the  lien  claimed;  Provided,  That  if  by 
such  contest  by  co-defendants  any  lien  claimants  be  taken  by  surprise 
the  court  may,  in  its  discretion,  as  to  such  claim,  grant  a  continu- 
ance."36 

Default — Limitations. — Section    9     further     provides 

that: 

"The  court  may  render  judgment  against  any  party  summoned  and 
failing  to  appear,  as  in  other  cases  of  default.  Such  suit  shall  be  com- 
menced or  answer  filed  within  two  years  after  tlie  completion  of 
the  contract,  or  completion  of  the  extra  or  additional  work,  or  fur- 
nishing of  extra  or  additional  material  thereunder. "3' 

An  amended  bill  to  enforce  a  mechanic's  lien  states  the 
same  cause  of  action  as  that  stated  in  the  original  bill, 
where  the  property,  building,  work  done,  price,  the  archi- 
tect, the  parties  and  the  date  and  amount  of  the  arclii- 
tect's  certificate  are  the  same  in  each.^* 

The  affidavit  to  a  claim  for  a  mechanic's  lien  filed  with 
the  circuit  clerk  must  be  broad  enough  to  cover  all  the 
essential  statements  in  the  claim  which  the  statute  re- 
quires shall  be  therein  set  forth.^'' 

Errors  in  respect  to  matters  not  required  to  be  in- 
cluded in  the  statement  to  be  filed  with  the  circuit  clerk 
will  not  invaliLlate  the  statement  or  defeat  the  lien.'" 

Under  this  section  a  contractor  need  not  file  a  claim 
for  lien  in  order  to  protect  his  rights  against  subsequent 
purchasers  or  incumbrancers,  if,  within  four  months 
after  the  last  payment  shall  have  become  due  and  pay- 
able, he  brings  suit  to  enforce  his  lien.*^ 

Under  this  section  a  lien  for  material  will  not  \w  de- 
feated because  of  lack  of  proof  that  the  material  actually 
entered  into  the  construction  of  the  building,  i)r()vid('d 
it  is  shown  that  such  material  was  in  fact  delivered  at 


3«Rev.   Stat.    (1913)    1562;    4   J.  .lo  Orr  v.  Needham,  1G9  HI.  100. 

&  A.  An.  Stat.  3958.  ■"'  Interstate  Ass'n  v.  Ayers,  111 

."Rev.   Stat.    (1913)    1562;    4   J.  111.    9;    Day   v.    Chapman,    88    111. 

&  A.  An.  Stat.  3958.  A  pp.  358. 

3B  Eisendraih     Co.     v.     Oebhart,  -ii  City  v.  Lane,  189  III.  593. 
222  III.  113. 
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the  place  where  such  building  was  being  constructed,  for 
the  pui-pose  of  being  used  in  snch  construction.''"' 

The  only  reincdy  wliereby  an  original  contractor  may 
enforce  liis  lien  is  by  bill  or  petition  in  chancery  as  pre- 
scribed by  this  section.*'" 

Suits  may  be  instituted  in  case  of  death. — Section  10 
provides  that: 

"Suits  may  be  instituted  under  the  provisions  of  this  act,  in  favor 
of  administrators  or  executors,  and  may  be  maintained  against  the 
representatives  in  the  Interest  of  those  against  whom  the  cause  of  action 
accrued,  and  in  suits  instituted  under  the  provisions  of  this  act,  the 
representatives  of  any  party  who  may  die  pending  the  suit  shall  be 
made  parties."*": 

This  section  is  identical  with  former  section  26. 

The  administrator  of  the  owner  is  not  a  necessary 
l)arty  where  no  deficiency  decree  is  sought.^^* 

The  fact  that  the  widow  and  heirs  of  the  owner  of  the 
fee  of  property  involved  in  a  mechanic's  lien  proceeding 
were  not  l)r()Ught  in  by  a  bill  of  revivor  after  his  death 
does  not  defeat  the  jurisdiction  of  the  court  to  render  a 
decree  against  them,  where  the  pleadings  were  amended 
to  make  them  parties  and  they  appeared  and  answered 
and  had  the  benefit  of  all  defenses,  although  they  denied 
in  their  answers  that  they  took  as  heirs  and  alleged  they 
took  as  grantees.''"' 

Bill  or  petition. — Section  11  also  provides  that: 

"The  bill  or  petition  shall  contain  a  brief  statement  of  the  contract 
or  contracts  on  which  it  is  founded,  the  dates,  when  made,  and  when 
completed,  if  not  completed,  why,  and  it  shall  also  set  forth  the  amount 
due  and  unpaid,  a  description  of  the  premises  which  are  subject  to  the 
lien,  and  such  other  facts  as  may  be  necessary  to  a  full  understanding 
of  the  rights  of  the  parties.  Where  plans  and  specifications  are  by  ref- 
erence made  a  part  of  the  contract,  it  shall  not  be  necessary  to  set  the 
same  out  in  the  pleadings  or  as  exhibits,  but  the  same  may  be  pro- 
duced on   the  trial  of  the  suit.^i' 


"*KeeJey  v.  Neubauer,   194   111.  *"i  Sorg  v.  Crandall,  233  III.  79. 

580.  *^<>'Watson  v.  Bardioell,   l^i   111. 

♦  lb  OBrien   v.   Gooding.   194   111.  App.  326. 

466.  Ji'Rev.   Stat.    (1913)    1562;    4   .1. 

<i<^Rev.  Stat.    (1913)    1562;   4  J.  &  A.  An.  Stat.  3960. 
&  A.  An.  Stat.  3960. 
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The  description  of  the  premises  should  be  as  aecurato 
as  possible,  but  it  is  sufficient  if  they  are  so  described  as 
to  render  them  certain  by  intrinsic  circumstances.*^ ' 

The  time  within  which  the  materials  were  to  be  fur- 
nished or  labor  performed,  and  the  time  when  the  money 
was  to  be  paid,  within  the  times  limited  by  the  act,  must 
be  alleged."" 

And  it  must  be  averred  that  the  mechanic  has  com- 
pleted the  contract,  according-  to  its  terms,  or  that  the 
materials  have  been  furnished  thereunder.*' ' 

The  petition  should  aver  that  the  defendant  is  either 
the  owner  of,  or  has  some  interest  in  the  land  or  lot.*" 

An  allegation  that  the  contract  was  made  with  the 
owner  of  either  the  legal  or  the  equitable  title,  is  suffi- 
cient.*^ 

If  the  petition  fails  by  its  allegations  to  show  a  valid 
contract  it  is  obnoxious  to  a  general  demurrer.*^ 

And  the  want  of  the  necessary  allegations  or  averments 
in  the  bill  can  not  be  supplied  by  the  evidence.** 

When  the  necessary  facts  are  stated  the  legal  con- 
clusions arising  therefrom  need  not  be  stated,*"'  and  it  is 
not  essential  that  the  petition  shall,  in  express  terms, 
denominate  the  petitioner  to  be  either  a  contractor  or 
sub-contractor,  if  the  facts  necessary  to  establish  the 
capacity  in  which  the  right  to  relief  claimed  arises,  are 
plainly  alleged.** 


iu  Turney  v.  Saunders,  4  Scam.  Reed  v.  Boyd,  84  lU.  66;  Powell  v. 

527;    Quacke7i'bush   v.    Carson,    21  Webber,  79  111.  134. 

111.   99;   Buckley  v.   Boutellier,   61  *'i  Burkhart    v.    Rcisig,    24    111. 

III.     293;     Austin    v.     Wohler,     5  529;    Paulsen  v.   Manske,   126    III. 

Bradw.  300;  Orundies  v.  Ilartioell,  72;   Springer  v.  Kroeschell,  59  111. 

90  111.  324;  Chisholm  v.  Randolph,  App.  434. 

21  111.  App.  312;   Wood  v.  Oumm,  *^  Springer  v.  Kroeschell,  59  III. 

07  III.  App.  518.  App.  434. 

Hi' Sutherland  V.  Rycrson.  2i  111.  t^  Roach  v.   Chapin,  27  111.   194; 

517;   Roach  v.  Chapin,  27  111.  194;  Kinzey    v.    Thomas,    28    111.    502; 

Rowley  V.  James,  31  111.  298;  Fish  Brown  v.  Lowell,  79  III.  484. 

\.  StubUngs,  %h  \\\.  A<-M;  Powell  \.  **  Brady    v.    Anderson,    24    111. 

lVf66er,   79   III.    134;    Belanger  \.  110. 

Ilersey,  90  111.  70.  45  City  v.   Lane,  189  111.  593. 

411  Worren    v.    Harris,    2    Glim.  to  Ibid. 
307;  Hobart  v.  Reeves,  73  111.  527; 
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The  avcrinonts  as  to  the  riglit  of  third  parties  need  be 
general  only.^" 

Claims  not  due. — Section  11  further  provides  that: 

"Parties  in  interest,  within  the  meaning  of  this  act,  shall  include 
persons  entitled  to  liens  thereunder  whose  claims  are  not,  as  well  as 
are.  due  at  the  time  of  the  commencement  ot  suit,  and  such  claims 
shall  be  allowed,  subject  to  a  reduction  of  interest  from  the  date  of 
judgment  to  the  time  the  claim  is  due;  also  all  persons  who  may  have 
any  legal  or  piiuital)Ie  claim  to  the  whole  or  any  part  of  the  premises 
upon  which  a  lien  may  be  attempted  to  he  enforced  under  the  pro- 
visions thereof,  or  who  are  interested  in  the  subject-matter  of  the  suit. 
Any  such  persons  may,  on  application  to  the  court  wherein  the  suit 
is  pending,  be  made  or  become  parties  at  any  time  before  final  judg- 
ment."<s 

Dismissal  of  suit. — Section  11  also  provides  that: 

"No  action  or  suit  under  the  provisions  of  this  act  shall  be  volun- 
tarily dismissed  by  the  party  bringing  the  same,  without  due  notice  to 
all  parties  before  the  court,  and  leave  ot  court  upon  good  cause  shown 
and  upon  terms  named  by  the  court."'!^ 

Answer — Must  be  under  oath  unless  waived. — Section 
13  provides  that: 

"Defendant  shall  answer  the  bill  or  petition  under  oath,  unless  the 
oath   is  waived  by  the  complainant  or  petitioner."5o 

Set-oflf — Recoupment.— Section    13    further    provides 

that: 

"The  owner  shall  be  entitled  to  make  any  defense  against  the  con- 
tractor by  way  of  set-off,  recoupment  or  counter  claim  that  he  could 
In  any  action  at  law,  and  shall  be  entitled  to  the  same  right  of  re- 
covery on  proof  of  such  in  e.xcess  of  the  claim  ot  the  contractor 
against  the  contractor  only,  but  for  matters  not  growing  out  of  the 
contract  such  recovery  shall  be  without  prejudice  to  the  rights  of  the 
sub-contractors  thereunder  for  payment  out  of  the  contract  price  or 
fund:  and  in  event  that  the  court  shall  find,  in  any  proceeding  in 
chancery,  that  no  right  to  a  lien  exists,  the  contractor  shall  be  en- 
titled to  recover  against  the  owner  as  at  law,  and  the  court  shall  ren- 
der judgment  as  at  law  tor  the  amount  which  the  contractor  is  en- 
titled to,  together  with  costs  in  the  discretion  of  the  court."5i 

The  provision  of  section  13  of  the  Mechanic's  Lien  act, 
authorizing  the  court,  in  case  it  finds  in  any  proceeding 

"Henderson    v.    Connelly.    123  &■  A.  An.  Stat.  3960. 

111.  98.  50  Rev.   Stat.  (1913)    1563;    4   J. 

48  Rev.   Stat.    (1913)    1562;    4   J.  &  A.  An.  Stat.  3966. 

ft  A.  An.  Stat.  3960.  si  Rev.   Stat.  (1913)    1563;    4   J. 

«ReT.   Stat.    (1913)    1562;    4   J.  &  A.  An.  Stat.  3966. 
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iu  chancery  that  no  right  to  a  lien  exists,  to  render  judg- 
ment as  at  law  against  the  owner  for  the  amount  the 
contractor  is  entitled  to,  together  with  costs,  in  the  dis- 
cretion of  the  court,  is  unconstitutional,  as  being  special 
legislation  and  as  depriving  a  defendant  of  the  right  to 
trial  by  jury.*^- 

Labor  claims — How  established — How  contested. — Sec- 
tion 13  also  provides  that: 

"In  any  proceedings  to  enforce  a  lien  it  shall  only  be  necessary  for 
all  persons  seeking  a  lien  on  account  of  wages  due  for  labor  to  file  in 
such  proceedings  an  affidavit  giving  the  amount  due,  between  what 
dates  the  same  was  performed  and  the  kind  of  labor  performed,  and 
the  court  shall  direct  the  amount  due  for  wages  as  therein  specified 
to  he  paid  within  a  short  day  to  be  fixed  by  the  court,  unless  within  ten 
days  after  the  filing  of  said  claim  for  wages,  the  amount  claimed  is 
contested  by  the  owner  or  some  other  party  to  the  suit,  and  in  order 
to  contest  the  amount  due  for  wages  It  shall  be  necessary  for  the  party 
making  such  contest  to  file  an  affidavit  In  which  he  shall  state  the 
defense  he  has  to  the  allowance  of  such  claim,  and  the  court  shall 
proceed  at  once  to  hear  such  evidence  as  the  paties  [parties!  may  ad- 
duce, and  determine  the  merits  as  to  the  allowance  of  such  claim  for 
wages,  and  in  the  event  that  the  allowance  for  wages  is  not  paid  with- 
in the  time  fixed  by  the  court  then  the  court  shall  order  the  premises 
sold  to  pay  such  amount  in  such  manner  as  the  court  shall  direct."53 

This  is  identical  with  section  10  of  former  act,  with  pro- 
\nsions  for  recoupment  or  set-off  added. 

Amendments — Receivers. — Section  I'J  ])r()vidos  that: 

"The  court  shall  permit  amendments  to  any  part  of  the  pleadings, 
and  may  issue  process,  make  all  orders  requiring  parties  to  api)ear, 
and  requiring  notice  to  be  given,  that  are  or  may  be  authorized  in 
proceedings  in  chancery  and  shall  have  the  same  power  and  jurisdic- 
tion of  the  parties  and  subject  matter,  and  the  rules  of  practice  and 
proceedings  In  such  cases  shall  be  the  same  as  in  other  cases  in 
chancery,  except  as  is  otherwise  provided  in  this  act.  The  court  shall 
have  power  to  appoint  receivers  for  property  on  which  Hens  are 
sought  to  be  enforced  In  the  same  manner  for  the  same  causes  and  for 
the  same  purposes  in  cases  of  foreclosure  of  mortgages,  as  well  as  to 
comjilete  any  unfinished  building  where  the  same  is  deemed  to  bo  to 
the  best  interest  of  all  the  jjarties  interested."^* 

This  section  is  idoTiti<'al  with  fomior  seel  ion  9,  with 
1  lower  to  appoint  receiver  and  complete  building  added. 

S2  Turncs    v.    Brenckle,    249    111.       &  A.  An.  Stat.  3966. 
394.  MRev.   Stat.    (1913)    1563;    4   J. 

63  Rev.   Stat.    (1913)    1.063;    4   J.      &  A.  An.  Stat.  3965. 
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The  couiplaiiiaiit  in  proceedings  to  foreclose  a  mechan- 
ic's lien  is  not  entitled  to  a  receiver  of  the  rents  and  prof- 
its of  the  property  pendente  lite,  in  the  absence  of  stat- 
ntoiy  antliority.^'* 

Parties  to  suit — Smnmons — Service — Diligence — re- 
quired.— Section  11  provides  tliat: 

"'I'he  complainaut  or  petitioner  shall  nial;e  all  parties  interested,  of 
whose  interest  he  is  notified  or  has  knowledge,  parties  defendant,  and 
summons  shall  issue  and  service  thereof  be  had  as  in  suits  in  chan- 
cery; and  when  any  defendant  resides  or  has  gone  out  of  the  State,  or 
on  inquiry  can  not  be  found,  or  is  concealed  within  this  State,  so  that 
process  can  not  be  served  on  him,  the  complainant  or  petitioner  shall 
cause  a  notice  to  be  given  to  him  in  like  manner  and  upon  the  same 
conditions  as  is  provided  in  suits  in  chancery,  and  his  failure  to  so  act 
with  regard  to  summons  or  notice  shall  be  ground  for  judgment  or 
decree  against  him  as  upon  the  merits.  The  same  rule  shall  prevail 
with  cross-petitioners  with  regard  to  any  person  of  whose  interest  they 
have  knowledge,  and  who  are  not  already  parties  to  the  suit  or  ac- 
tion."so 

The  Mechanic's  Lien  act  contemplates  but  one  suit  for 
the  purposes  of  establishing  a  lien,  in  which  suit  all  per- 
sons wlio  are  known  to  have  any  interest,  legal  or  equi- 
table, in  the  land  or  having  any  claim  for  lien  shall  be 
joined  as  parties  complainant  or  defendant,  so  that  the 
court  may  l)e  al)le  to  adjust  all  equities  and  claims  and 
render  a  decree  according  to  the  rights  of  the  several 
claimants.^" 

One  who  levies  an  attachment  on  land  is  a  proper  party 
to  a  proceeding  to  enforce  a  mechanic's  lien  against  the 
premises,  and  it  is  his  duty  to  set  up  in  such  proceeding 
his  interest  in  the  premises,  as  the  decree  will  be  conclu- 
sive upon  him,  not  only  as  to  the  issues  which  were  actual- 
ly made  and  determined  in  the  case,  but  also  as  to  every 
matter  which  was  properly  involved  and  which  might 
liave  been  raised  and  determined.^® 

In  a  proceeding  to  which  those  who  have  furnished 
materials  to  a  sub-contractor  seek  liens,  it  is  necessary  to 
the  granting  of  the  relief  sought  that  the  actual  sub-con- 
tractor be  made  a  party  defendant.^* 

■■•■  stone  V.   Tyler.   173  111.   147.  111.  ].'?2. 

'■«Rev.   Stat.    (1913)    1562;    4   .1.  '•»  Bacon  v.  Reichelt.  272  111.  90. 

&  A.  An.  Stat.  3900.  '■«  Burns    Lumber    Co.    v.     Rey- 

55  Granquist    v.    Tube    Co.,    240  nolds  Co.,  148  111.  App.  356. 
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Parties  complainant. — To  entitle  a  person  to  file  a  peti- 
tion he  must  not  only  have  an  interest  in  the  subject 
matter  of  the  suit,  but  must  have  a  lien  on  the  property.*" 

Under  former  statutes,  persons  who  had  no  community 
of  interest  in  the  subject-matter  of  the  suit,  could  not 
join  in  a  petition  for  a  lien;"^  but  by  section  9  of  the 
})resent  act,  any  two  or  more  persons  having  liens  on 
the  same  property,  may  join  in  filing  a  petition.®- 

Parties  defendant. — All  persons  in  interest  should  be 
made  parties  defendant,  and  the  rights  of  those  who  are 
not  made  parties  are  not  affected  by  the  decree  and  the 
proceedings  thereunder.*'^ 

Thus  subsequent  purchasers,''*  judgment  creditors,"^ 
cestui  que  trust  and  trustee,"^"  mortgagees  and  all  other 
persons  claiming  an  interest  in  the  premises,  or  any  part 
thereof,  either  legal  or  equitable,  including  lienors  whose 
claims  are  not  yet  due,  are  necessary  parties,  and  if  not 
so  made,  they  may  intervene  in  equity  and  show  the  pri- 
ority of  their  claims  and  obtain  an  injunction  against  a 
sale."^ 

The  statute  does  not  authorize  simple  contract  credit- 
ors of  the  owner  of  the  premises,  to  become  parties."^ 

Causes  relating  to  mechanic's  liens,  having  different 
]:)arties  and  involving  different  rights,  may  be  consoli- 
dated.8" 

<'"  Roberts  v.  Gates,  64   III.   374.  14G;  Lamb  v.  Campbell,  19  Bradw. 

oifiMsft  V.  Connelly.  33  111.  447;  272;    liennitt   v.   Mining   Co.,    119 

Roberts  v.  Gates.  04  111.  374.  111.  9;   Col.  B.  Assn.  v.   Taylor,  25 

82  See  section  999,  ante.  111.  App.  429;    Bannon  v.   Thayer, 

03  Kelly  V.  Chapman,  13  111.  .'')30;  124  111.  451;  Paddock  v.  Stout,  121 

Williams  v.  Chapman,  17  111.  423;  111.    571;     Portoncs    v.    Badenoch, 

Raymond   v.    Ewing,    26    111.   329;  132  111.  377;  St.  L.  d  P.  R.  R.  Co. 

Lumax  v.  Dore,  45  111.  379;  Green-  v.  Kerr,  153  111.  182. 

leaf   V.   Beebe,   80    111.    520;    Lom^  «t  Raymond    v.    Ewing,    26    111. 

bard    v.     ,lohnson,     76     111.     599;  329;  Meeks  v.  Sims,  84  111.  422;  A^. 

Dunphy    V.    Riddle,    86     111.     22;  P.  Church  v.  Jevne,  32  111.  214. 

Haines   v.    Chandler,   26    111.    App.  ''i^  Sharffcr    v.     Weed,    3     GUni. 

400.  511;    Schncll  v.   Clements,   73   111. 

M  Sharkey  v.  Miller.  69  111.  560.  613;  Mceks  v.  Sims,  84  111.  422. 

oi^McLagan    v.    Brown,    11     111.  m  Thielman  v.  Carr,  75  111.  385; 

519.  Schncll  v.  Clements,  supra. 

o^McGrdw    V.    Bayard,    96     111. 
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As  to  now  pai'tics  so  brou.nlit  in,  the  suit  dates  from 
tlie  time  they  become  parties."" 

Their  ehiims  are  made  subjects  of  interpleaders.  The 
amount  due  each  claimant  should  be  found  sei)arately 
by  a  jury.'' 

The  holder  of  a  tax  deed  to  the  premises  may  be 
made  a  defendant  and  the  validity  of  his  tax  deed  ad- 
judicated.'- 

Where  a  mechanic's  lien  petition  by  a  sub-contractor 
avers,  upon  infonnation  and  belief,  that  certain  other 
]iersons,  not  parties,  have  a  claim  for  a  lien,  and  it  ap- 
pears from  the  evidence  such  persons  are  unpaid  sub- 
contractors, they  should  bo  made  parties,  or  if  they  have 
a  separate  suit  pending,  the  causes  should  be  consolidated 
before  final  decree;  and  error  in  rendering  final  decree 
without  such  action  is  available  on  appeal  or  error, 
though  the  objection  was  not  raised  before  the  trial."^ 

Section  10  provides  that  the  representatives  of  any 
])arty  who  may  die  pending  the  suit  shall  be  made  par- 
ties."'* 

Cross-bill. — Creditors,  who  are  made  defendants  in  me- 
chanic's lien  cases,  need  not  file  a  cross-bill,  but  can  set 
up  their  claims  in  their  answer."^ 

A  cross-bill  for  damages  is  not  allowable  in  such  pro- 
ceedings.''^ 

Replication. — Only  a  general  replication  is  proper. 
The  petitioner  should  present  new  matter  by  amencling 
his  petition."' 

The  general  replication  puts  the  entire  answer  in  is- 
sue. The  complainant  must  substantiate  his  averments; 
and  the  defendant  in  turn  must  establish  the  defense  set 
up  in  his  answer.'* 

Certificate  of  evidence. — Enforcement  of  lien  is  a  chan- 

^"Dunphj/v.  Riddle,  86  lU.  22:          '■•  See    section     10,    page     1001, 

Bennitt   v.    Star   Mining   Co.,  119      ante. 

111.   9.  ■'■'•  Thielman  v.  Carr,  7.5  111.  38.5. 

'iPoiwr  V.  McCord,  36  111.  214.          ^«  McCarthy  v.  Neu.  93  111.  455; 

^'Glos  V.   Lumber  Co.,   183  111.      JuUii.  v.  R.  M.  Co..  54  111.  App.  460. 

211.  T!  Sliaeffer  v.  Weed,  3  Gilm.  511. 

i^'Granquist  v.  Tuhe  Co.,  240  "  fi-gJIey  v.  Cftopmara,  13  III.  530. 
111.  132. 


1008      Pkoceedings  to  Enforce  Mechanics'  Liens. 

eery  proceeding;  but  the  appellant  must  preserve  the 
evidence  by  a  bill  of  exceptions,  or  by  a  certificate  of  evi- 
dence sigiied  by  the  judge."' 

If  the  evidence  is  not  preserved  in  the  record,  the  find- 
ings of  a  trial  court  will  be  taken  as  correct.®** 

Jury — Trial  by. — The  statute  does  not  contemplate 
feigned  issues  as  in  tlie  English  chancery  practice.  But 
complicated  questions,  when  submitted  to  a  jury,  may  be 
simplified  by  being  stated  to  the  jury  in  simple  interroga- 
tories.*^ 

The  verdict  of  the  juiy  is  merely  advisory,  as  in  eq- 
uity.®^ 

Want  of  preparation  for  trial — Order  of  sale — Delay. — 

Section  14  provides  that: 

"In  no  case  shall  the  want  of  preparation  for  trial  of  one  claim  delay 
the  trial  In  respect  to  others,  but  trial  shall  be  had  upon  issues  between 
such  parties  as  are  prepared  without  reference  to  issues  between  other 
parties;  and  when  one  creditor  shall  have  obtained  a  decree  or  judg- 
ment for  the  amount  due,  the  court  may  order  a  sale  of  the  premises 
on  which  the  lien  operates,  or  a  part  thereof,  so  as  to  satisfy  the  de- 
cree or  judgment:  Pro^ndcd,  that  the  court  may,  for  good  cause 
shown,  delay  making  any  order  for  sale  or  distribution  until  the  rights 
of  all  parties  in  interest  are  ascertained  and  settled  by  the  court."83 

This  is  identical  with  section  20  of  former  act. 

The  decree  should  find  the  ord(>r  in  which  the  several 
liens  attach.**  But  a  genei-al  decree  may  be  entered  un- 
der a  stipulation  of  the  parties.*^ 

And  a  personal  decree,  without  the  enforcement  of  the 
lien,  is  not  authorized  by  the  statute.*" 

A  sale  under  a  decree  should  not  occur  within  a  less 
poi-iod  than  the  lifetime  of  an  execution.*'^  Where  tlie 
amount  is  large  and  tlie  circumstances  seem  to  require  a 

•"Ross  V.  Derr,  18  111.  245.  «^ Johnson  v.   Estahrook.  84   111. 

80  LcMns    V.    Rose,    82    111.    574;  75. 

.Jennings  v.  Hinkle,  81  111.  183.  so  Bouton   v.   McDonough   Coun- 

XI  Kellry  v.  Chapman,  13  111.  530.  ty,  84  111.  384;  Orcenleaf  v.  Beebc, 

530.  80   111.  520;    ^i)raijuc  v.   Orecn,   18 

82  H'o!/c    V.    Stone,    20    111.    174;  liradw.   476. 

Hharkcy  v.  Millrr,  69  III.  .''.60.  »7  CUn/coml)     v.     Cecil,     27     111. 

MRev.   Stat.    (1913)    1564;    4   J.  497;   Mills  v.  Hecncy,  35  111.   173; 

&  A.  An.  Stat.  3967.  Link   v.   Iron   Works,   24    III.    5C1. 

«<  Croskey  v.  Corey,  48  111.  442. 
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longer  time,  it  should  be  given.^  A  case  may  arise  re- 
ifuiring  a  further  notice  of  six  months.^  The  decree 
sliould  direct  the  sale  of  the  estate  of  all  parties  interest- 
ed.'' But  the  better  practice  is  not  to  do  so  il"  the  objects 
of  the  statute  can  be  attained  by  decreeing  a  sale  of  the 
interest  of  those  parties  only,  against  whose  interests 
the  lien  equitably  attaches.* 

Questions  between  contractors — No  preferences. — Sec- 
tion 15  provides  that: 

"Upon  all  questions  arising  between  different  contractors  having 
liens  under  this  act,  no  preference  shall  be  given  to  him  whose  con- 
tract was  made  first,  except  the  claim  of  any  person  for  wages  by  him 
personally  performed,  shall  be  a  preferred  lien."5 


SECTION   III. 
INCUMBRANCES. 

Incumbrances. — Section  Ifi  provides  that: 

"No  incumbrance  upon  land,  created  before  or  after  the  making  of 
the  contract  under  the  provisions  of  this  act,  shall  operate  upon  the 
building  erected,  or  materials  furnished  until  a  lien  in  favor  of  the  per- 
sons having  done  work  or  furnished  material  shall  have  been  satis- 
fied, and  upon  questions  arising  between  incumbrancers  and  lien  cred- 
itors, all  previous  incumbrances  shall  be  preferred  to  the  extent  of  the 
value  of  the  land  at  the  time  of  making  of  the  contract,  and  the  lien 
creditor  shall  be  preferred  to  the  value  of  the  improvements  erected 
on  said  premises,  and  the  court  shall  ascertain  by  jury  or  otherwise, 
as  the  case  may  require,  what  proportion  of  the  proceeds  of  any  sale 
shall  be  paid  to  the  several  parties  in  interest.  All  incumbrances, 
whether  by  mortgage,  judgment  or  otherwise,  charged  and  shown  to  be 
fraudulent,  in  respect  to  creditors,  may  be  set  aside  by  the  court,  and 
the  premises  freed  and  discharged  from  such  fraudulent  incumbrance."'!' 

This  section  differs  from  sections  17  and  19  of  the 
former  statute  in  that  it  not  only  gives  the  contractor  a 
lion  to  the  extent  of  the  actual  cost  of  the  improvement, 
but  in  addition  thereto  provides  that  where  the  incum- 
brance is  subsequent  to  the  lion,  the  lien  credi.tor  shall  be 
preferred  to  the  extent  that  the  market  value  of  the  land 
is  enhanced   by  reason   of  the  improvement,  and   that 

1  Strami  \.  Cogswell,  2S  in.  i5'.  ^  Rev.    Stat.    (1913)    1564;    4   .1. 

2  Kinzey  v.  Tliovim.  28  111.  502.      &  A.  An.  Stat.  3968. 
^Kidder  v.  Aholtz,  36  111.  478.  ^'■Ibid. 

*  IMd. 
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where  a  trust  deed  or  mortgage  has  been  recorded  prior 
to  the  attaching  of  the  lieu,  the  mortgagee  and  lien-holder 
shall  share  pro  rata  the  enhanced  value  thereof. 

The  lien  of  a  mortgagee  claiming  under  a  mortgage 
executed  and  recorded  prior  to  the  creation  of  the  me- 
chanic's lien,  is  prior  such  mechanic's  lien.® 

And  where  the  mortgagee,  and  those  claiming  under 
liim,  were  not  made  parties  to  the  lien  suit,  purchasers 
at  sale  under  the  foreclosure  proceedings  have  a  para- 
mount title  to  the  purchaser  at  the  sale  to  enforce  such 
mechanic's  lien.'' 

When  the  contract  is  made,  the  lien  of  the  contractor  at 
once  attaches  and  dates  from  that  time,  and  will  take 
precedence  of  an  incumbrance  made  thereafter.* 

A  mechanic's  lien  attaches  when  the  contract  is  made 
with  the  owner  of  the  property,  and  if  a  trust  deed  under 
which  the  property  is  held,  prohibits  positively  the  cre- 
ation of  any  lien  thereon  in  respect  of  improvements  put 
upon  the  premises,  such  restriction  will  be  enforced,  and 
no  lien  can  be  established  and  enforced  as  to  such  prop- 
erty.» 

The  mortgagee  and  mechanics  share  the  proceeds  of  the 
sale  in  proportion  that  the  value  of  the  land  and  improve- 
ments as  they  existed  before  the  new  repairs  or  improve- 
ments claimed,  bears  to  the  increase  of  value  caused  by 
such  new  repairs  or  improvements.^" 

A  mechanic's  lien  is  suixn-ior  to  that  of  a  iirior  trust 
deed  unrecorded  at  the  date  of  the  mechanic's  contract, 
and  inferior  to  a  \)y\oy  recorded  trust  deed;"  and  as  be- 
tween a  prior  mortgagee  and  the  mechanic,  the  proceeds 

<i  Williams  V.    Chapman,   17    111.  Aycrs.  71  111.  App.  529;   S.  C,  177 

423;  Lomax  v.  Dore,  45  111.  379.  111.  9. 

Til).;    Gove    v.    Cather,    23    111.  « Franklin  Bank  v.   Taylor,   131 

634.  111.  376. 

« Clark    V.    Moore.    64    III.    273;  ^o  Croskey   v.    Mfg.    Co..    4S    III. 

Hickox  V.  Greenwood.  94  III.  26fi;  481;   Howett  v.  f^elhy,  54  III.  151; 

Paddock    v.    Stout.    121    111.    571;  Langjord    v.    Mackay.    12    Bradw. 

Franklin  Bank  v.   Taylor.   131   III.  223. 

376;    Springer   v.    Kroeschcll,    161  n  T/iiciHiare  v.  Corr,  75  111.  385; 

111.   358;    Baslrup   v.    Prendergast,  see  Interstate  Ass'n  v.   Ayrcs.   71 

179    111.    553;    Interstate   Ass'n    v.  Ill,  App.  529;   S.  C,  177  111.  9. 
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of  sale  Jiro  to  bo  divided  in  proportion  of  the  value  of  tlie 
land  to  the  value  of  the  huilding.^- 

Wlien  a  mortgage  executed  prior  to  a  building  con- 
ti'act  was  fil(>d  for  record  on  the  same  day  the  contract 
was  made  and  there  is  nothing  to  show  which  is  actually 
prior  in  point  of  time,  the  presumption  is  that  they  were 
simultan(H)ns  acts,  and  the  mortgage  will  prevail  as  the 
older  equity.*^ 

A  mechanic's  lien  is  junior  to  a  vendor's  lien  existing 
of  record,  in  the  form  of  a  contract  for  sale,  before  and 
at  the  time  the  mechanic  made  his  contract.^*  So  is  a 
trust  deed  afterward  substituted  for  vendor's  lien.^^ 

If  the  o^vTier  holds  only  a  bond  for  a  deed  under  con- 
tract of  purchase,  his  vendor  is  entitled  to  be  paid  in  full 
before  the  mechanic  can  realize  anything  in  such  case.^' 

An  incumbrance  prior  to  the  mechanic's  lien  looks  to 
the  land  only,  independent  of  the  improvements,  unless 
the  proceeds  are  sufficient  for  both.^' 

"Where  incumbrances  are  brought  in,  the  value  of  the 
lots  and  buildings  should  be  found  separately,  by  a  jury 
or  the  master,  and  liens  adjudicated  against  each,  and 
the  surplus  of  either  fund  applied  to  any  deficiency  of 
the  other.^* 

In  the  absence  of  contrary  evidence,  depreciation  at 
sale  in  the  value  of  the  land  and  building  will  be  deemed 
to  be  in  the  same  proportion.*" 

If  imijrovements  should  be  destroyed  by  fire  the  me- 
chanic's lien  is  good  against  the  owner's  equity  of  re- 
demption only.^° 

^2  Bradley    v.    Simpson,    93    111.  2C6:   Ruggles  v.  Blank,  15  Bradw. 

93:    Smith   v.   Moore,   26    111.   392;  436. 
Lomax  v.  Dore,  45  111.  379.  i7  Smith  v.  Moore,  26  111.  392. 

^3  Elgin    Lumber    Co.    v.    Lang-  la  Lunt  v.  Stephens.  75  111.  507; 

man,  23  111.  App.   250.  Clark     v.     Moore.     64     111.     273; 

1*  Wood  V.  Rawlings.  76  111.  206.  Grundies  v.  Hartwell,  90  111.  324. 

t^Wing  V.  Carr.  86  111.  347.  ^n  Bradley  v.  Simpson,  93  111.  93. 

it  Hickox  V.   Greenwood,  94   111.  "o  condict  v.  Flower,  106  111.105. 
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section  iv.  . 
decrees,  etc. 

In  a  mechanic's  lien  proceeding  tlie  court,  being  en- 
dowed by  the  statute  with  all  the  powers  of  a  court  of 
chancery,  may  render  any  decree  possible  to  a  court  of 
equity  which  will  secure  and  enforce  the  rights  of  tlic 
parties.-^ 

The  decree  has  the  same  effect  as  an  ordinaiy  chancery 
decree  and  maj^  be  executed  in  the  same  manner.-^ 

Since  mechanics'  liens  ai-e  dependent  entirely  upon 
the  statute  for  their  existence,  judgments  or  decrees  in 
proceedings  to  enforce  them  must  conform  strictly  to 
the  statute,  otherwise  they  are  without  legal  sanction 
and  without  effect.-^ 

Section  16  when  construed  together  with  section  1 
of  tlie  act,  authorizes  the  apportionment  of  the  lien  and 
costs  imder  an  entire  contract  covering  different  build- 
ings, only  when  such  buildings  are  erected  upon  adjoining 
lots.2* 

If  materials  are  furnished  for  several  buildings  under 
one  roof  it  is  proper  to  consider  them  as  upon  one  lot,-' 
and  if  several  buildings  forai  one  block,  covered  by  one 
roof,  the  lien  is  collective;  but  if  the  buildings  are  on  dis- 
tinct ]iremises  the  lien  sliould  be  distributed  to  each,  ac- 
cording to  the  value  of  the  work.-" 

And  liens  on  separate  buildings,  if  on  the  same  tract  of 
land,  may  be  enforced  as  one.^^ 

Interest. — Section  1  provides  that: 

"Tlie  lienor  shaU  have  a  lien  for  Interest  upon  amount  of  liis  claim 
from  the  date  the  same  is  due.  Under  section  3  of  the  Interest  act 
the  chancellor,  upon  confirming  the  master's  report  in  a  mechanic's 
lien  proceeding,  may  include  in  the  decree  five  per  cent  interest  upon 


=1  Weber    v.    Bii^hnell,    171     111.  so  Orr   v.   Ins.    Co.,   SG   111.    2G0; 

587;   Clark  v.  Moore.  64  111.  273.  Maiitoiiya  v.  Reilly,  184  lU.  183. 

'^■^West  V.  Flemmino.  18  111.248.  't  Culver  v.  Elwell,  73   111.   536; 

2s  o'Jirien    v.    Gooding,    194    111.  Buckely  v.  Bank,  171  111.  284;   see 

466.  ]\roore    v.     Parish,     163     111.     93; 

s*  Davis   v.   RittcnJiousc,   92    111.  HUmehard.  v.   Fried,  162  111.   462; 

App.  341.  Clirislinn  v.  Iron  Co.,  92  III.  A|ip. 

s!.Aurand  v.  Martin,  188  111.  117.  320. 
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the  amount  [ound  due  by  the  master,  computed  from  the  date  of  the 
lUing  of  the  report  to  the  rendition  of  the  decree."-' 

Where  the  petition  alleges  the  balance  due  the  peti- 
tioner and  jirays  foi'  a  lien  for  the  amount  duo  pursuant 
to  the  statute  interest  should  be  allowed  from  tiie  tiling' 
of  the  petition,  even  though  the  petition  does  not  specifi- 
cally claim  interest.^* 

Costs  of  proceedings. — Section  17  provides  that: 

"The  costs  (if  proccfdiuKs,  as  between  all  parties  to  the  suit,  shall 
be  taxed  equitably  against  the  losing  parties,  and  where  taxed  against 
more  than  one  party,  shall  be  so  taxed  against  all  in  favor  of  the 
proper  party  but  equitably  as  between  themselves;  and  the  costs,  as  be- 
tween creditors  aforesaid  in  contests  relative  to  each  other's  claims, 
shall  be  subject  to  the  order  of  the  court,  and  the  same  rule  shall  pre- 
vail in  respe<t  to  costs  growing  out  of  the  proceedings  against  and  be- 
tween incumbrances."  3" 

The  petitioner  need  not  ask  for  costs  in  order  to  en- 
title liim  to  a  decree  for  same.^^ 

Attorney's  fees. — Section  17  further  provides  that 

"In  all  cases  where  liens  are  enforced,  the  court  shall  in  its  dis- 
cretion, order  a  reasonable  attorney's  fee  taxed  as  a  part  of  the  costs 
in  favor  of  the  lien  creditor."32 

This  section  is  substantially  the  same  as  section  27  of 
fonner  act  with  provision  for  taxing  attorney's  fee  add- 
ed. 

The  provision  of  section  17  of  the  Mechanic's  Lien 
act,  in  so  far  as  it  allows  a  lienholder  to  recover  an  at- 
torney's fee  to  be  taxed  as  part  of  the  costs,  is  special 
legislation,  in  violation  of  section  22  of  article  4  of  the 
constitution  and  therefore  void.  ^' 

The  right  to  question  the  allowance  of  attorney's  fees 
in  a  mechanic's  lien  case  upon  the  ground  of  the  unconsti- 
tutionality of  the  statute  is  waived  where  no  objection  to 

'^a  Ruddy   v.   McDonald,   244   111.      &  A.  An.  Stat.  3970. 
294.  ■•'1  Walsh  v.  Storage  Co.,  2C0  111. 

29  Walsh  v.  Storage  Co..  2G0  111.      322. 

322;    see   Prescott  v.   Maxwell,   48  as  Rev.   Stat.    (1913)    1564;    4   J. 

III.   82;    Heiman   v.   Schroeder,  74  &  A.  An.  Stat.  3970. 

III.  158;    Ruddy  v.  McDonald,  244  ^^Manowsky  v.  Stephan,  233  111. 

111.  494.  409;  Haas  v.  Am.  Co..  236  III.  452; 

30  Rev.   Stat.    (1913)    1564;    4   J.  see  Vogel  v.  Pekoe,  157  III.  339. 
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such  allowance  was  raised  in  the  court  below,  or  where, 
event  thougli  raised,  tlie  case  was  taken  to  the  appellate 
court  instead  of  directly  to  the  supreme  court. ^* 

Sale  of  premises  in  such  cases — How  made. — Section  18 

provides  tliat: 

"Whatever  right  or  estate  such  owner  had  in  the  hind  at  the  time  of 
making  tlie  contract  may  be  sold  in  the  same  manner  as  other  sales  of 
real  estate  are  made,  under  decrees  In  chancery.  If  any  part  of  the 
premises  can  be  separated  from  the  residue,  and  sold  without  damage 
to  the  whole,  and  if  the  value  thereof  is  sufRcient  to  satisfy  all  claims 
proved  in  the  cause,  the  court  may  order  a  sale  of  that  part."35 


This  section  is  a  consolidation  of  sections  21,  22  and 


of  former  act. 

Section  22  of  former  act  does  not  authorize  a  sale  of 
the  building  separate  from  the  lot.  A  sale  of  any  part  is 
only  authorized  when  it  can  be  made  without  prejudice  or 
injury,  and  when  the  proceeds  will  pay  all  claims.^" 

If  the  buildings  erected  are  separate  and  distinct,  and 
the  property  capable  of  division,  it  is  error  to  decree  a 
sale  en  ynasse.^'^ 

Court  to  direct  the  application  of  proceeds  of  sale. — 
Section  19  provides  that: 

"The  court  shall  ascertain  the  amount  due  each  lien  creditor  and 
shall  direct  the  application  of  the  proceeds  of  sale  to  he  made  to  each, 
in  proportion  to  their  several  amounts,  according  to  the  provisions  of 
this  act,  but  the  claims  of  all  persons  for  labor  as  provided  in  section 
fifteen   (15)   shall  be  first  paid." 

"If,  u))on  making  sale  under  this  act  of  any  or  all  premises,  the  pro- 
ceeds of  such  sale  shall  not  be  sufficient  to  pay  all  claims  of  all  par- 
ties, according  to  their  rights,  the  decree  shall  he  credited  by  the 
amount  of  said  sale,  and  execution  may  issue  in  favor  of  any  creditor 
whose  claim  is  not  satisfied  for  the  balance  due,  as  upon  a  deficiency 
decree  in  the  foreclosure  of  a  mortgage  in  chancery,  and  such  deficiency 
decree  shall  be  a  Hen  upon  all  real  estate  and  other  property  of  the 
party  against  whom  it  is  entered,  to  the  same  extent  and  under  the  same 
limitations  as  a  judgment  at  law;  and  in  case  of  excess  of  sales  over  the 
amount  of  the  decree,  such  excess  shall  be  paid  to  the  owner  of  the 


'■t //aas   V.   Amusement   Co.,  236  so  A',  p.  Cliurch  v.  Jevne.  32  III. 

III.  4.52.  214. 

•1^' Rev.   Stat.    (1913)    15G4;    4  J.  st  Major   v.    ColUiis,    11    Bradw. 

&  A.  An.  Stat.  3971.  658;   Van  Lone  v.  Whittemore,  19 

Bradw.  447. 
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land,  or  to  the  person  who  may  be  entitled  to  the  same,  under  the  di- 
rection of  the  court. "38 

This  section  is  sections  15  aud  25  of  former  act 
consolidated,  with  provision  for  preference  as  to 
waj?es  of  laborers,  added.  Prior  to  the  amendatorj'  act 
of  1903,  concerning'  mechanics'  liens,  there  was  no  author- 
ity for  the  entiy  of  a  personal  decree  against  the  owner 
for  the  amount  found  to  be  du(>  the  contractor  in  case  the 
latter  failed  to  establish  his  right  to  a  lien,  aud  such  act 
was  intended  to  give  the  court  power  to  enter  a  personal 
decree  under  circumstances  where  no  such  power  ex- 
isted before.^* 

Where  there  are  various  lien  creditors  the  court 
should  ascertain  and  determine  their  several  interests 
and  then  render  a  decree  fixing  their  respective  rights 
and  order  the  payment  of  the  sums  due  each,  and  in  de- 
fault of  pa>mieat  order  the  sale  of  the  property,  and  if 
none  have  a  priority,  decree  a  pro  rata  distribution  of  the 
fund,  if  it  should  prove  insufficient  for  the  satisfaction 
of  all  the  claims.  It  is  error  to  find  the  sum  due  one 
claimant,  and  render  a  decree  for  payment  or  sale,  with- 
out disposing  of  the  claims  of  the  other  parties  in  the 
case.'*** 

It  is  error  to  render  a  personal  decree  in  a  proceeding 
to  enforce  a  mechanic's  lien  against  the  defendant  or 
jiarty  with  whom  the  contract  was  made,  except  for  such 
deficiency  of  the  debt  as  may  remain  after  the  sale  of 
the  property  burdened  with  the  lien.^^ 

A  personal  execution  should  not  be  awarded  in  the  first 
instance,  but  only  for  such  balance  as  may  be  found  due 
after  the  sale,*-  and  against  those  only  who  would  be 
liable  to  an  action  at  law.^^ 

Where  there  is  a  subsequent  mortgage  on  the  premises 
charged,  the  decree  should  direct  the  surplus  proceeds  to 

38  Rev.   Stat.    (1913)    15G.5;    4   J.  *^  First   Baptist    Church    v.    An- 

&  A.  An.  Stat.  3972.  drews,    87    111.    172;     Sprague    v. 

i^Turnes   v.    Brcnckle,    249    III.  Green.  18  Bradw.  476;    S.  C,  120 

394.  111.   416;    Stone  v.    Tyler,   173   111. 

*"  Power  V.  McCord,  36  111.  214;  147. 

Lunt  V.  Stephens,  75  111.  507.  ^3  Race    y.    Sullivan,    1    Bradw. 

"  Green  v.  Sprague,  120  111.  416.  94;  Work  v.  Hall,  79  III.  196. 
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bo  paid  to  the  holder  of  the  mortgage,  if  he  is  a  party 
to  the  suit.^* 

Surphis  proceeds  of  sale  after  satisfying  liens,  be- 
long to  the  owner  of  the  fee,  and  a  decree  should  provide 
for  the  contingency  of  a  suiiilns.^^  If  not,  it  should  direct 
that  such  surplus  be  brought  into  court,  subject  to  its 
order.*® 

Redemption. — Section  20  provides  that: 

"Upon  all  sales,  under  this  act,  the  right  of  redemption  shall  exist 
in  favor  of  the  same  persons,  and  may  be  made  in  the  same  manner  as 
is  or  may  be  provided  for  redemption  of  real  estate  from  sales  under 
judgments  and  executions  at  law."*' 

This  section  is  the  same  as  section  24  of  former  act. 

SECTION   V. 
SUB-CONTRACTORS. 

Who  are  sub-contractors — Liens  of. — Section  21  pro- 
vides that : 

"Every  mechanic,  workman  or  other  person  who  shall  furnish  any 
materials,  apparatus,  machinery  or  fixtures,  or  furnish  or  perform  ser- 
ices  or  labor  for  the  contractor,  or  shall  furnish  any  material  to  be 
employed  in  the  process  of  construction  as  a  means  for  assisting  in  the 
erection  of  the  building  or  improvement  in  what  is  commonly  termed 
form  or  form  work  where  concrete,  cement  or  like  material  is  used 
in  whole  or  in  part,  shall  be  known  under  this  act  as  a  sub-contractor, 
and  shall  have  a  lien  for  the  value  thereof,  with  interest  on  such 
amount  from  the  date  the  same  is  due,  from  the  same  time,  on  the 
same  poperty  as  provided  for  the  contractor,  and  also,  as  against  the 
creditors  and  assignees,  and  personal  and  legal  representatives  of  the 
contractor,  on  the  material,  fixtures,  apparatus  or  machinery  fur- 
nished, and  on  the  moneys  or  other  considerations  due  or  to  become 
due  from  the  owner  under  the  original  contract.  If  the  legal  effe<'t  of 
any  contract  between  the  owner  and  contractor  is  that  no  lien  or 
claim  may  be  filed  or  maintained  by  any  one,  such  provision  shall  be 
binding:  but  the  only  admissible  evidence  thereof  as  against  a  sub- 
contractor or  material  man,  shall  be  proof  of  actual  notice  thereof  to 
him  before  any  labor  or  material  is  furnished  by  him;  or  proof  that 
a  duly  written  and  signed  stipulation  or  agreement  to  that  effect  has 
been  filed  in  the  office  of  the  recorder  of  deeds  of  the  county  or  coun- 
ties where  the  house,  building  or  other  iniiirovement  is  situated,  prior 

**  Rogers.  \.    PowrU.    1    Bradw.  *"  Kelley  v.  Chapman,  IZ  111.  BSO. 

631.  "Rev.   Stat.    (inS)    15G5;    4  J. 

"  Phwnix  Mut.  /Ji.s.   Co.  v.   Hat-  &  A.  An.  Stat.  3974. 
Chen,  6  Bradw.  621. 
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to  the  commencement  of  tlie  work  upon  such  house,  building  or  other 
improvement,  or  within  ten  days  after  the  execution  of  the  principal 
contract  or  not  less  than  ten  days  prior  to  the  contract  of  the  sub-con- 
tractor or  material  man.  And  the  recorder  of  deeds  shall  record  the 
same  at  length  in  the  order  of  time  of  its  reception  in  books  provided 
by  him  for  that  purpose,  and  the  recorder  of  deeds  shall  index  the 
same,  in  the  name  of  the  contractor  and  in  the  name  of  the  owner,  in 
books  kept  for  that  purpose,  and  also  in  the  tract  or  abstract  book  of 
the  tract,  lot,  or  parcel  of  land,  upon  which  said  house,  building  or 
other  improvement  is  located,  and  said  recorder  of  deeds  shall  re- 
ceive therefor  a  fee,  such  as  is  provided  for  the  recording  of  instru- 
ments in  his  oflSce. 

In  no  case,  except  as  hereinafter  provided,  shall  the  owner  be  com- 
pelled to  pay  a  greater  sum  for  or  on  account  of  the  completion  of  such 
liouse.  building  or  other  improvement  than  the  price  or  sum  stipu- 
lated in  said  original  contract  or  agreement,  unless  payment  be  made 
to  the  contractor  or  to  his  order,  in  violation  of  the  rights  and  inter- 
ests of  the  persons  intended  to  be  benefited  by  this  act:"^^'' 

Owner  liable  for  sub-contracts  performed  after  notice 
thereof. — Section  21  further  provides  that: 

"Where  the  contractor's  statement,  made  as  provided  in  section  five 
(5),  shows  the  amount  to  be  paid  to  the  sub-contractor,  or  party  fur- 
nishing material,  or  the  sub-contractor's  statement,  made  pursuant  to 
section  twenty-two  (22),  shows  the  amount  to  become  due  for  materi- 
al; or  notice  is  given  to  the  owner,  as  provided  in  sections  twenty-four 
(24)  and  twenty-five  (25),  and  thereafter  such  sub-contract  shall  be 
performed,  or  material  to  the  value  of  the  amount  named  in  such  state- 
ments or  notice,  shall  lie  prepared  for  use  and  delivery,  or  delivered 
without  written  protest  on  the  part  of  the  owner  previous  to  such  per- 
formance or  delivery,  or  preparation  for  delivery,  then  and  in  any  of 
such  cases,  such  sub-contractor  or  party  furnishing  or  preparing  mate- 
rial, regardless  of  the  price  named  in  the  original  contract,  shall  have 
a  lien  therefor  to  the  extent  of  the  amount  named  in  such  statements 
or  notice."-'s 

A  sulvcontraotor's  lien  for  labor  or  material  exists 
only  by  virtue  of  the  original  contract,  and  if  the  original 
contractor  agrees  to  deliver  the  building  to  the  owner 
free  from  all  liens  the  sub-contractor  is  bound  by  sucli 
contract  and  is  not  entitled  to  a  lien.^" 

Section  21  of  the  Mechanic's  Lien  law  of  1903,  in  so  far 
as  it  attempts  to  give  a  sub-contractor  a  lien  which  shall 
not  be  dependent  upon  the  original  contract  and  which 

<'»  Ibid.  49  Cameron   v.    Oeseke,    251    III. 

"Rev.   Stat.    (1913)    1565;    4  J.       402. 
&  A.  An.  Stat.  3974. 
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shall  exist  even  thoxigli  the  original  contract  provides 
that  all  liens  shall  be  waived  or  released,  is  uuconstitu- 
tioual.^" 

Fraudulent  price. — Section  21  further  provides  that: 

"If  it  shall  appear  to  the  court  that  the  owner  and  contractor  fraud- 
ulently, and  for  the  purpose  of  defrauding  sub-contractors  fixed  an  un- 
reasonably low  price  in  their  original  contract  for  the  erection  or  re- 
pairing of  such  house,  building  or  other  improvement,  then  the  court 
shall  ascertain  how  much  of  a  difference  exists  between  a  fair  price 
for  labor  and  material  used  in  said  house,  building  or  other  improve- 
ment, and  the  sum  named  in  said  original  contract,  and  said  differ- 
ence shall  be  considered  a  part  of  the  contract  and  be  subject  to  a 
lien."5i 

Rights  of  sub-contractor  when  contractor  defaults. — 

Section  21  further  provides  that : 

"In  case  of  default  or  abandonment  by  the  contractor,  the  sub-con- 
tractor or  party  furnishing  material,  shall  have  and  may  enforce  his 
lien  to  the  same  extent  and  in  the  same  manner  that  the  contractor 
may  under  conditions  that  arise  as  provided  for  in  section  four  of  thla 
act,  and  shall  have  and  may  exercise  the  same  rights  as  are  therein 
provided  for  the  contractor."s2 

This  section  embodies  section  29  of  former  act.  In 
addition  thereto  it  provides  that  where  either  sections  5 
or  23  or  25  and  26  are  applicable  and  have  been  complied 
with,  and  no  written  protest  has  been  made  by  the  own- 
er, the  sub-contractor  shall  have  a  lien  to  the  extent  of 
tlie  amount  due,  regardless  of  the  amount  named. in  the 
contract.  That  in  case  of  like  default  by  the  contractor, 
the  sub-contractor  may  enforce  his  lien  the  same  as  the 
original  contractor  can  under  section  4;  and  that  when 
the  contractor  abandons  or  fails  to  perform  his  part  of 
the  contract,  the  sul)  contractor  may  complete  the  same 
and  sliall  be  entitled  to  proportionate  com])ensation. 

A  sub-contractor's  lien  given  by  this  section,  being  a 
direct  lien,  does  not  depend  upon  the  existence  of  a  con- 
tractor's lien,  and  tlie  waiver  of  a  lieu  by  the  contractor 
either  in  express  terms  or  by  the  execution  of  a  contract 

'■0  Kcllij  V.  Johnson,  2ol  ]l\.  n'y.  m  Rev.   Stat.    (1913)    1565;    4   J. 

Cameron  v.   Geseke.  251   111.   402;  &  A.  An.  Stat.  3974. 
Rittenhousc    v.    Wriglep.    264    111.  ■■=  Rev.   Stat.    (1913)    ir.!!,';;    4   J. 

40;     Rittenhousc    v.    Warren    Co.,  &  A.  An.  Stat.  3974. 
^64  III.  619. 
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whioli  does  not  oroato  a  lion  under  the  statute,  does  not 
alYect  the  sub-contractor's  right  to  a  lien,  if  tlie  latter 
brings  himself  witliin  the  statute  by  complying  with  its 
provisions.**' 

Sub-contractor  to  furnish  statement — What  to  con- 
tain— When  contractor  takes  a  partner — Section  22  pro- 
vides that: 

'■\Vlienever  after  a  oontract  has  been  made,  the  contractor  shall  as- 
sociate one  or  more  persons  as  partners  or  joint  contractors,  in  carry- 
ins  out  the  same,  or  any  part  thereof,  the  lien  for  materials  or  labor 
i"\irnished  by  a  sub-contractor  to  such  contractor  and  his  partners  or  as- 
sociates, as  originally  agreed  upon,  shall  continue  the  same  as  if  the  sub- 
contract had  been  made  with  all  of  said  partners.  When  the  contractor 
shall  sub-let  his  contract  or  a  specific  portion  thereof  to  a  sub-contract- 
or, the  party  furnishing  material  to  or  performing  labor  for  such  sub- 
contractor shall  have  a  lien  therefor,  and  may  enforce  his  lien  in  the 
same  manner  as  is  herein  provided  for  the  enforcement  of  liens  by 
sub-contractors.  Any  sub-contractor  shall,  as  often  as  requested  in 
writing  by  the  owner,  or  contractor,  or  the  agent  of  either,  make  out 
and  give  to  such  owner,  contractor  or  agent,  a  statement  of  the  persons 
furnishing  material  and  labor,  giving  their  names  and  how  much  if 
anything  is  due  or  to  become  due  to  each  of  them,  and  which  statement 
shall  be  made  under  oath  if  required.  If  any  sub-contractor  shall 
fail  to  furnish  such  statement  within  five  (5)  days  after  such  demand, 
he  shall  forfeit  to  such  owner  or  contractor  the  sum  of  fifty  (50)  dol- 
lars for  every  offense,  which  may  be  recovered  in  an  action  of  debt  be- 
fore a  justice  of  the  peace,  and  shall  have  no  right  of  action  against 
either  owner  or  contractor  until  he  shall  furnish  such  statement,  and 
the  lien  of  such  sub-contractor  shall  be  subject  to  the  Hens  of  all  other 
creditors.''^* 

By  this  section  it  is  made  the  duty  of  the  sub-contractor 
to  furnish  to  the  owner  a  statement  of  the  persons  furnish- 
ing materials,  giving  the  names,  and  how  much,  if  any- 
thing, is  due  them,  and  when  the  same  will  become  due.''^ 

A  statement  under  this  section  is  made  to  bring  home 
to  the  contractor  and  to  the  owner  notice  of  who  were 
fumisliers  of  work  and  material  under  the  sub-contract 
and  the  owner  has  a  right  to  rely  upon  the  trutli  of  sucli 
statement."'"' 


53  ff'eeley   v.   Neubauer,    194    111.  '•^'Nutriment  Co.  v.  Lumber  Co., 

580.  94  III.  App.  342. 

i«Rev.   Stat.    (1913)    1566;    4   J.  ^"^  Burns   Lumber   Co.    v.    Rey- 

&  A,  An.  Stat.  3978.  nolds  Co.,  148  111.   App.   356. 
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Lien  on  the  money,  bond  or  warrants  due  contractor — 
Public  Improvements. — Section  2'.)  inovides  that: 

"Any  person  who  shall  furnish  material,  apparatus,  fixtures,  machin- 
ery or  labor  to  any  contractor  for  a  public  improvement  in  this  State, 
shall  have  a  lien  on  the  money,  bonds  or  warrants  due  or  to  become 
due  such  contractor  for  such  improvement:  Provided,  such  person 
shall,  before  payment  or  delivery  thereof  is  made  to  such  con- 
tractor notify  the  officials  of  the  state,  county,  township,  city  or 
municipality  whose  duty  it  is  to  pay  such  contractor,  of  his  claim  by 
a  written  notice.  It  shall  be  the  duty  of  such  official  so  notified  to 
withhold  a  sufficient  amount  to  pay  such  claim  until  it  is  admitted,  or 
by  law  established,  and  thereupon  to  pay  the  amount  thereof  to  such 
person,  and  such  payment  shall  be  a  credit  on  the  contract  price  to  be 
paid  such  contractor. 

"Any  officer  violating  the  duty  hereby  imposed  upon  him  shall  be 
liable  on  his  official  bond  to  the  person  serving  such  notice  for  the 
damages  resulting  from  such  violation,  which  may  be  recovered  in  an 
action  at  law  in  any  court  of  competent  jurisdiction.  There  shall  be  no 
preference  between  the  persons  serving  such  notice,  but  all  shall  be 
paid  pro  rata  in  proportion  to  the  amount  due  under  their  respective 
contracts."B7 

The  lien  created  by  the  foregoing  section  may  be  en- 
forced in  a  court  of  equity.^^ 

A  school  building  falls  within  the  term  "public  im- 
provement" as  used  in  this  section,  and  a  school  board 
are  officials  of  a  municipality.'^'' 

The  sub-contractor's  lien  becomes  perfect  as  to  all 
funds  not  paid  over  or  bonds  or  warrants  not  delivered, 
upon  service  of  the  notice  on  the  official  as  specified.^* 

Under  section  24  of  the  Mechanic's  Lion  act,  relating  to 
contracts  for  public  improvements,  when  a  sub-coutractor 
gives  written  notice  of  his  claim  to  the  officials  whose  duty 
it  is  to  pay  the  contractor,  tjie  sub-contractor's  lien  be- 
comes complete  as  against  any  money,  bonds  or  warrants 
not  yet  )iaid  or  delivered  to  the  contractor.*"'' 

A  court  of  equity  is  without  power  to  enforce  a  lien  up- 
on money  due  from  a  county  to  a  public  contractor  where 
it  is  neither  admitted  nor  proved  that  the  complainant 

f'TRev.   Stat.    (1913)    15fiG;    4    .1.  nrnw-n.  171    111.  487. 

&  A.  An.  Stat.  3979.  ""  Spaldinfj      Lumber      Co.      v. 

r-oNat.    Bank   v.   Pettcrson,    200  lUoum.     171     III.     487;     Sanitary 

III.  215.  nm.  v.  MJo.  Co.,  79  111.  App.  36. 

sn  Rpaldinp       TAtm'brr       Co.       v.  oi  Ilaynrs  v.  County,  234  III.  137. 
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Uiive  uotioo  of  Lis  claiui  to  the  county  before  filing  the 
l)ill.»= 

Upon  appeal  from  a  decree  enforcing  a  lien  upon 
nioiioy  due  from  a  county  to  a  public,  contractor,  the  con- 
tractor may  raise  the  question  of  the  lack  of  proof  that 
the  complainant  gave  notice  of  his  claim  fo  the  county, 
even  though  the  county  did  not  except  to  the  master's  re- 
port in  favor  of  the  lion  and  does  not  question  the  de- 
cree.®' 

If  a  contractor  has  perfected  a  lien  against  real  estate 
while  it  is  the  projierty  of  an  individual  owner,  the  sub- 
sequent purchase  of  the  property  by  a  municipal  corpora- 
tion does  not  deprive  the  lienor  of  the  benefit  of  the 
statutory  provisions  for  the  enforcement  of  the  lien  by  a 
forced  sale  of  the  property.®* 

The  lien  created  by  section  24  of  the  Mechanic's  Lien 
Act  of  1895  in  favor  of  persons  furnishing  labor  or  ma- 
terial to  a  public  contractor  upon  the  money,  bonds  or 
vouchers  due  such  contractor,  may  be  enforced  in  a  court 
of  equity.*''' 

The  provision  of  section  24  of  the  Mechanic's  Lien  act 
of  1895,  giving  lienholdcrs  an  action  on  the  official  bond 
of  any  municipal  officer  failing  to  withhold  money,  bonds 
or  warrants  after  notice,  is  not  a  remedy  for  enforcing 
tlie  lien,  nor  does  it  depi'ive  the  party  of  his  right  to  pro- 
ceed by  a  bill  in  equity."® 

If  a  person  entitled  to  a  lien  under  said  section  gives 
due  notice  to  the  municipal  authorities  of  his  claim,  but 
such  authorities,  through  inadvertence,  deliver  the  bonds 
to  the  contractor  in  disregard  of  such  notice,  the  lien 
may  be  enforced  against  one  who  purchased  the  bonds 
from  the  contractor.®^ 

Said  section  24  is  not  unconstitutional,  as  giving  a 


iiPirola  V.  Turtles  Co.,  238  III.      215. 
210.  6B  Bank    v.    Petterson,    200    111. 

«3  Pirola  V.  Turnes  Co.,  238  111.      215 ;    Park    Com.    v.    Granite    Co., 
210.  200  111.  .527. 

»*  City  V.  Lane.  189  111.  593.  «^  Bank    v.    Petterson,    200    III. 

«5  Bank    V.    Petterson,    200  111.      215. 
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privilege  to  sub-coiitractors  whicli  original  contractors 
do  not  enjoy."^ 

A  municipal  cor|)oration  cannot  escape  liability  for  the 
amount  of  a  sub-contractor's  lien  upon  the  balance  due 
a  contractor  for  a  public  improvement,  by  paying  the 
money  to  the  contractor  after  it  has  received  notice  of 
the  claim  and  entered  its  appearance  in  a  proceeding  in 
equity  to  enforce  the  lien."® 

It  is  not  error  to  allow  interest  and  solicitor's  fees  in 
enforcing  a  sub-contractor's  lien  upon  the  balance  due 
from  a  park  board  to  a  public  contractor  which  the  board 
has  paid  in  disregard  of  notice,  where  the  amount  due 
the  contractor  was  amply  sufficient  to  cover  the  amount 
of  the  lien,  interest  and  solicitor's  fee.'^* 

Where  warrants  issued  by  a  county  to  the  contractor 
for  building  a  court  house  are  assigned  to  third  parties, 
but  the  warrants  are  subsequently  held  void  and  judg- 
ment is  entered  against  the  county  in  the  name  of  the 
contractor,  for  the  use  of  the  assignees,  for  the  face  value 
of  the  warrants,  the  sub-contractors  who  give  written  no- 
tice of  their  claims  to  the  county  officials  before  the  judg- 
ment is  paid  arc  entitled  to  priority  over  the  equitable 
claims  of  the  assignees,  in  the  absence  of  any  element  of 
estoppel.''^ 

Sub -contractor — Extra  work  or  materials — Notice — 
Lien. — Section  24  provides  that: 

"Sub-contractors,  or  party  furnishing  labor  or  materials,  may  at  any 
time  after  making  his  contract  with  the  contractor,  and  shall  within 
sixty  (60)  days  after  the  completion  thereof,  or,  if  extra  or  additional 
work  or  material  is  delivered  thereafter,  within  sixty  (60)  days  after 
the  date  of  completion  of  such  extra  or  additional  work  or  final  de- 
livery of  such  extra  or  additional  material,  cause  a  written  notice  of  his 
claim  and  the  amount  due  or  to  become  due  thereunder,  to  be  per- 
sonally served  on  the  owner  or  his  agent  or  architect,  or  the  super- 
intendent having  charge  of  the  building  or  improvement.  Provided, 
such  notice  sliall  not  be  necessary  when  the  sworn  statement  of  the 
contractor  or  sub-contractor  provided  for  herein  shall  serve  to  give  the 

"8  West  P.  Com.  V.  Granite  Co.,  ■">  West  P.  Com.  v.  Oranile  Co.. 

200  111.   527.  200   111.   527. 

"0  West  P.  Com.  v.  Qranite  Co.,  t>- llayncs  v.  County,  234  111.  137. 

200  111.  527. 
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owner  notice  of  the  amount  due  and  to  whom  due,  but  where  such  state- 
ment Is  incorrect  as  to  the  amount,  the  sub-contractor  or  material 
man  named  shall  be  protected  to  the  extent  of  the  amount  named  there- 
in as  due  or  to  become  due  to  him. 

The  form  of  such  notice  nia.v  be  as  follows: 

To  (name  o]  orcner):  You  are  hereby  notified  that  I  have  been 
employed  by  (name  of  co7itractor)  to  (state  here  what  was  the  con- 
tract or  what  was  done;  or  to  6e  done;  or  what  the  claim  is  for),  un- 
der his  contract  with  you,  on  your  property  at  (here  give  sicbstantial 

description  of  the  property)  and  that  there  was  due  me  on  the day 

of ,  or  is  to  become  due  on  the day  of (as  the  case  may 

he)  therefor  the  sum  of dollars. 

Dated  at this day  of ,  A.  D.  189- 

Signature, ."72 

This  section  is  similar  to  sections  30  and  31  of  former 
act. 

The  notice  by  sub-contractor  under  this  section  secures 
the  lien  in  his  favor  which  is  provided  by  section  22  in  the 
same  manner,  on  the  same  propertj',  and  to  the  same  ex- 
tent as  that  of  the  contractor.'^* 

Under  this  section  a  sub-contractor's  notice  to  the  own- 
er of  the  former's  claim  and  the  amount  due  thereunder 
need  not  state  when  payment  became  or  will  become  due.''* 

Where  a  sub-contractor's  agreement  with  the  contract- 
or to  furaish  material  is  not  in  writing,  except  as  to  the 
prices,  but  it  appears  from  the  evidence  that  the  course 
]nirsiUHl  by  the  parties  was  to  inspect  and  receipt  for  each 
load  of  material  when  it  was  delivered,  failure  of  the 
subcontractor  to  give  notice  of  his  demand  to  the  owner 
within  sixty  days  from  the  final  delivery  of  material,  as 
required  by  section  24  of  the  Mechanic's  Lien  act,  defeats 
his  right  to  a  lien.'^' 

Under  the  last  clause  of  this  section  a  notice  from  a 
sub-contractor  to  the  owner,  of  the  amount  of  his  claim, 
is  unnecessary,  where  the  sworn  statement  of  tlie  con- 
tractor, made  under  section  5,  gives  to  the  owner  time 
notice  of  the  amount  due  and  to  whom  payable.'''^ 

"Rev.   Stat.    (1913)    15G7;    4   J.  111.  250. 

&  A.  An.  Stat.  3980.  75  Beidler    v.     Hutchinson,     233 

"Le    Forgee    v.    Colby,    69    111.  III.  192. 

App.  443.  76  Keeley   v.   Neubauer,    194    111. 

'«  Beck  Coal  Co.  v.  Mfg.  Co.,  237  580. 
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The  date  of  the  notice  is  immaterial.  The  rights  of  the 
party  giving  the  notice  accrue  from  the  date  of  service.''^ 

The  service  of  notice  must  be  personal.  Service  by 
United  States  mail  is  insufficient."*^ 

Notice,  when  the  owner,  agent,  etc.,  not  found  in  coun- 
ty.— Section  25  provides  that: 

"In  all  cases  where  the  owner,  agent,  architect  or  superintendent 
can  not,  upon  reasonable  diligence,  be  found  in  the  county  in  which 
said  improvement  is  made,  or  shall  not  reside  therein,  the  sub-con- 
tractor or  person  furnishing  materials,  fixtures,  apparatus,  machinery, 
labor  or  services  may  give  notice  by  filing  in  the  office  of  the  clerk  of 
the  circuit  court  against  the  person  making  the  contract  and  the  owner 
a  claim  for  lien  verified  by  the  affidavit  of  himself,  agent  or  employe, 
which  shall  consist  of  a  brief  statement  of  his  contract  or  demand, 
and  the  balance  due  after  allowing  all  credits,  and  a  sufficient  correct 
description  of  the  lot,  lots  or  tract  of  land  to  identity  the  same.  An 
itemized  account  shall  not  be  necessary. "79 

This  section  is  similar  to  section  32  of  former  act. 


SECTION  VIII. 
OTHER    PROVISIONS. 

Two  weeks'  wages — Preferred  claim. — Section  26  pro- 
vides that: 

"The  claim  of  any  person  for  wages  as  a  laborer  under  section  fif- 
teen, twenty-one  and  twenty-two  of  this  act  shall  be  a  preferred  lien.""" 

This  section  is  identical  with  the  latter  clause  of  section 
33  of  foi-mer  act. 

When  owner,  etc.,  notified  to  retain  money,  etc. — Pay- 
ments.— Section  27  provides  tliat: 

"When  the  owner  or  his  agent  is  notified  as  provided  in  this  act,  he 
shall  retain  from  any  money  due  or  to  become  due  the  contractor,  an 
amount  sufficient  to  pay  all  demands  that  are  or  will  become  due  such 
sub-contractor,  tradesman,  materialmen,  mechanic,  or  workman  of 
whose  claim  he  Is  notified,  and  shall  pay  over  the  same  to  the  parties 
entitled  thereto. 

Such  payments  shall  be  as  follows: 

First — All  claims  for  wages  shall  be  paid  in  full. 

T!  Rosenberg  v.  Foundry  Co.,  63  "Rev.   Stat.    (1913)    1.'567;    4  J. 

111.  App.   99.  &  A.  An.  Stat.  39S3. 

T8  Syfces    V.    Bernstein,    156    III.  so  Rev.   Stat.    (1913)    1567;    4   J. 

App.  500.  &  A.  An.  Stat.  3983. 
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Second — The  claims  of  trniiosmen,  materialmen  and  sub-contractors, 
wlio  are  entitled  to  liens,  pro  rata,  in  iiroiiortion  to  the  amount  due 
them  respectively.  All  payments  made  as  directed  shall,  as  between 
such  owner  and  contractor,  be  considered  the  same  as  if  paid  to  such 
contractor.  Any  payment  made  by  the  owner  to  the  contractor  after 
such  notice,  without  retaining  sufficient  money  to  pay  such  claims, 
shall  be  considered  illegal  and  made  in  violation  of  the  rights  of  the 
laborers  and  sub-contractors,  and  the  rights  of  such  laborers  and  sub- 
contractors to  a  lien  shall  not  be  affected  thereby,  but  the  owner 
shall  not  be  held  liable  to  any  laborer  and  sub-contractor  or  other 
person  whose  name  is  omitted  from  the  statement  provided  for  in 
sections  five  (5)  and  twenty-two  of  this  act,  nor  for  any  larger 
amount  than  the  sum  therein  named  as  due  such  person  (provided 
such  omission  is  not  made  with  the  knowledge  or  collusion  of  the  own- 
er), unless  previous  thereto  or  to  his  payment  to  his  contractor,  he 
shall  be  notified,  as  herein  provided,  by  such  person  of  their  claim  and 
the  true  amount  thereof. 

Third — The  balance,  if  any,  to  the  contractor."8i 

Tliis  section  is  similar  to  section  34  of  the  former  act. 

When  money  due  sub-contractor  not  paid  within  ten 
days,  etc. — Section  28  provides  that: 

"If  any  money  due  to  the  laborers  or  sub-contractor  be  not  paid 
within  ten  (10)  days  after  his  notice  is  served  as  provided  in  sections 
five  (5),  twenty-four  (24),  twenty-five  (2.5)  and  twenty-seven  (27), 
then  such  person  may  either  file  his  petition  and  enforce  his  lien  as 
hereinbefore  provided  for  the  contractor  in  sections  nine  (9)  to  twenty 
(20)  inclusive,  of  this  act,  except  as  to  the  time  within  which  suit  shall 
be  brought  or  he  may  sue  the  owner  and  contractor  jointly  for  the 
amount  due  him  in  any  court  having  jurisdiction  of  the  amount 
claimed  to  be  due,  and  a  personal  judgment  may  be  rendered  therein, 
as  in  other  cases.  In  such  actions  at  law,  as  in  suits  to  enforce  the 
lien,  the  owner  shall  be  liable  to  the  plaintiff  for  no  more  than  the  pro 
rata  share  that  such  person  would  be  entitled  to  with  other  sub-con- 
tractors out  of  the  funds  due  to  the  contractor  from  the  owner  under 
the  contrait  between  them,  except  as  hereinbefore  provided  for  labor- 
ers, and  such  action  at  law  shall  be  maintain  1  maintained]  against  the 
owner  only  in  case  the  plaintiff  establishes  his  right  to  the  lien." 

"All  suits  and  actions  by  sub-contractors  shall  be  against  both  con- 
tractor and  owner  jointly,  and  no  decree  or  judgment  shall  be  rendered 
therein  until  l)oth  are  duly  brought  before  the  court  by  process  or 
publication.  And  in  all  courts  including  actions  before  a  justice  of 
the  peace  and  police  magistrates,  such  process  may  be  served  and  publi- 
cation made  as  to  all  pei  -  'us,  except  the  owners  as  in  suits  in  chan- 
cery. All  such  judgments,  where  the  lien  is  established,  shall  be 
against   both   jointly,   but   shall   be  enforced   against   the   owner   only 

"Rev.  Stat.    (1913)    15C7;   4  J.  &  A.  An.  Stat.  3983. 
65 


1026       Proceedings  to  Enforce  Mechanics'  Liens. 

to  the  extent  that  he  is  liable  under  his  contract  as  by  this  act  pro- 
vided, and  shall  recite  the  date  from  which  the  lien  thereof  attached 
according  to  the  provisions  of  sections  one  (1)  and  twenty  (20) 
of  this  act,  but  this  shall  not  preclude  a  judgment  against  the  con- 
tractor, personally,  where  the  lien  is  defeated. 82 

This  section  is  similar  in  part  to  sections  33  and  37  of 
former  act. 

The  only  remedy  whereby  an  original  contractor  may 
enforce  his  lien  is  by  bill  in  chancery  as  prescribed  by 
section  9;^^  btit  the  sub-contractor  may  pursue  either  of 
the  remedies  provided  for,  or  he  may  have  his  common 
law  action  against  the  contractor  alone  on  his  contract.*^ 

The  foregoing  section  and  section  30,  post,  concerning 
tlie  bringing  of  suits  at  law  for  the  amount  of  a  lien,  re- 
fer to  sub-contractors  only,  and  the  suits  and  judgments 
tlierein  mentioned  must  be  brouglit  and  rendered  against 
both  the  owner  and  contractor  jointly.®^ 

Under  section  28  which  provides  that  a  sub-contractor 
may  sue  the  owner  and  the  contractor  jointlj'  for  the 
amount  due  him,  the  only  action  at  law  authorized  is  as- 
sumpsit, and  a  contract  between  the  sub-contractor  and 
the  owner  will  be  implied  for  all  such  amounts  as  the  con- 
tractor may  recover  from  the  owner  under  such  section, 
althougli  the  express  contract  was  between  the  contractor 
and  sub-contractor.*® 

A  sub-contractor  cannot  recover  a  judgment  in  an  as- 
sumpsit suit  against  the  owner  and  conti-actor  unless  he 
has  proved  a  contract  between  the  owner  and  contractor 
for  the  work  or  labor  the  subject-matter  of  the  suit.*" 

AVhen  any  proceeding  to  enforce  a  mechanic's  lien  be- 
fore a  justice  of  the  peace  is  authorized  by  statute,  all 
facts  necessaiy  to  give  jurisdiction  must  afliruiatively  ap- 
pear on  the  face  of  the  proceeding.'** 


82  Rev.   Stat.    (1913)    l.'iGS;    4   J.  ""  ffar/.y  Co.  v.  Pof(7fcoj«,  237  111. 

&  A.  An.  Stat.  39S3.  559. 

^n  O'Brien    v.    Ooodinp,    194    111.  »t  Sykes    v.    Bernstein,    156    111. 

46G.  Api).  500. 

8<  Olson  V.  O'Malia,  75  111.  App.  ss  O'Brien    v.    Qooding,    194    111. 

387.  46G. 

80  O'Brien   v.    Qooding,    194    111. 
466. 
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Execution  before  justice — Transcript — Lien. — Section 

L'9  provides  that: 

"If  the  execution  i.ssiie(l  on  a  judgment  obtained  before  a  justice  of 
the  peace  or  police  magistrate  shall  be  returned  not  satisfied,  a  tran- 
script of  such  judgment  may  be  taken  to  the  circuit  court  and  spread 
upon  the  records  thereof,  and  execution  issued  thereon  as  in  other 
cases,  except  that  the  lien  of  the  same  shall  be  preserved  as  a  pre- 
ferred lien  on  the  properly  improved  from  the  date  recited  in  the 
judgment,  and  enforced  thereon  the  same  as  if  a  decree  had  been  ren- 
dered by  the  circuit  court  in  a  suit  to  enforce  such  lien  under  the  pro- 
visions of  this  act."8» 

This  sootion  is  the  same  as  section  08  of  former  act, 
witli  the  i)r()visions  added  that  lieu  shall  take  effect  at 
date  of  judgment. 

Several  liens — Proceedings. — Section  .SO  ])rovides  that: 

"If  there  are  several  liens  under  sections  twenty-one  (21)  and 
twenty-two  (22)  upon  the  same  premises,  and  the  owner  or  any  person 
having  such  a  lien  shall  fear  that  there  is  not  a  sufficient  amount  com- 
ing to  the  contractor  to  pay  all  such  liens,  such  owner  or  any  one  or 
more  persons  having  such  lien  may  file  his  or  their  bill  or  petition  in 
the  circuit  court  of  the  projier  county,  stating  such  fact  and  such  other 
facts  as  may  be  sufficient  to  a  full  understanding  of  the  rights  of  the 
parties.  The  contractor  and  all  persons  having  liens  upon  or  who  are 
interested  in  the  premises,  so  far  as  the  same  are  known  to  or  can 
be  ascertained  by  the  claimant  or  petitioner,  upon  diligent  inquiry  shall 
be  made  parties.  Upon  the  hearing  the  court  shall  find  the  amount 
coming  from  the  owner  to  the  contractor,  and  the  amount  due  to  each 
of  the  persons  having  liens,  and  in  case  the  amount  found  to  be  coming 
to  the  contractor  shall  be  insufficient  to  discharge  all  the  liens  in  full, 
the  amount  so  found  in  favor  of  the  contractor  shall  be  divided  be- 
tween the  persons  entitled  to  such  liens  pro  rata  after  the  payment  of 
all  claims  for  wages  in  proportion  to  the  amounts  so  found  to  be  due 
them  respectviely.  If  the  amount  so  found  to  be  coming  to  the  con- 
tractor shall  be  sufficient  to  pay  the  liens  in  full,  the  same  shall  be 
so  ordered.  The  premises  may  be  sold  as  in  other  cases  under  this 
act.  The  parties  to  such  suit  shall  prosecute  the  same  under  like  re- 
quirements as  are  directed  in  section  eleven  (11)  of  this  act,  and  all 
persons  who  shall  be  duly  notified  of  such  proceedings  and  who  shall 
fall  to  prove  their  claims,  whether  the  same  be  in  judgment  against 
the  owner  or  not,  shall  forever  lose  the  benefit  of  and  be  precluded 
from  their  liens  and  all  claims  against  the  owner.  Upon  the  filing  of 
such  bill  or  petition  the  court  may,  on  the  motion  of  any  person  in- 
terested, and  shall,  upon  final  decree,  stay  further  proceedings  upon 
any  suit  against  the  owner  on  account  of  such  liens,  (and  costs  in  siich 
cases  shall  be  adjusted  as  provided  for  in  section  seventeen   (17)."80a 

""Rev.   Stat.    (1913)    156S;    4   J.  s"* /61d. 

&  A.  An.  Stat.  3984. 
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This  section  is  a  consolidation  of  sections  39,  40  and  41 
of  former  act. 

Contractor  failing  to  complete  his  contract — Proceed- 
ings— Rights  of  parties.— Seel iou  .11  ])i-ovides  that: 

"Should  the  contractor,  for  any  cause,  fail  to  complete  his  contract, 
any  person  entitled  to  a  lien  as  aforesaid  may  file  his  petition  in  any 
court  of  record  against  the  owner  and  contractor,  setting  forth  the 
nature  of  his  claim,  the  amount  due,  as  near  as  may  he,  and  the  names 
of  the  parties  employed  on  such  house  or  other  improvement  subject 
to  liens:  and  a  notice  of  such  suit  shall  be  served  on  the  persons  there- 
in named,  and  such  as  shall  appear  shall  have  their  claim  adjudicated. 
The  premises  may  be  sold  as  in  other  cases  under  this  act.  The 
parties  to  such  suit  shall  prosecute  the  same  under  like  requirements 
as  are  directed  in  section  eleven  (11)  of  this  act.""" 

This  section  is  identical  with  section  45  of  former  act, 
with  the  provision  that  suit  shall  be  prosecuted  as  di- 
rected in  section  11,  added  thereto. 

All  persons  who  have  furnished  labor  or  material  for 
building-  should  be  made  defendants;  and  the  amount 
found  due  from  the  owner  should  be  divided  among  them 
according  to  their  interests."^ 

AVliere  an  original  contractor  has  failed  to  complete  his 
contract  and  a  sub-contractor  claims  a  lien  under  the  stat- 
ute, the  petitioner  is  not  required  to  set  out  the  original 
contract,  nor  allege  that  there  is  anything  due  the  original 
contractor. "- 

Payments  to  contractor. — Section  32  provides  that: 

"No  payments  to  the  contractor  or  to  his  order  of  any  money  or 
other  considerations  due  or  to  become  due  to  the  contractor  shall  be 
regarded  as  rightfully  made,  as  against  the  sub-contractor,  laborer,  or 
party  furnishing  labor  or  materials,  if  made  by  the  owner  without  ex- 
ercising and  enforcing  the  rights  and  powers  conferred  upon  him  in 
sections  five  (.^)  and  twenty-two  I  22)   1  of  this  act."  »3 

This  section  is  similar  to  section  4fi  of  former  act. 

Within  what  time  suit  to  be  commenced. — Section  33 
provides  that: 
"Petition  shall  be  filed  or  suit  commenced  to  enforce  the  Hen  created 


"oRev.   Stat.    (lOl.'i)    1569:    4   .1.  «^  Doyle  \.  Miinstcr,  27  111.  Ai)p. 

&  A.  An.  Stat.  3988.  130. 

«^  Mchrlc  V.  Dunne,  ir,  111.  239;  na  Rev.   Stat.    (1913)    15fi9;    4   J. 

sen  liififis  v.  Clapp.  71  111.  3:!:".  &  A.  An.  Stat.  3989. 
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by  sections  twenty -one  (21)  and  twenty-two  (22)  of  this  act  within 
four  months  after  the  time  that  the  final  payment  is  due  the  sub-con- 
tractor, laborer  or  party  furnisliing  material."  «* 

This  section  is  similar  to  section  47  of  former  act. 

Written  demand — When  suit  to  be  commenced. — Sec- 
tion .'U  provides  tluit : 

"Upon  written  demand  of  the  owner,  liener,  or  any  person  interested 
in  the  real  estate,  or  their  agent  or  attorney,  served'  on  the  person 
claiming  the  lien,  or  his  agent  or  attorney,  requiring  suit  to  be  com- 
menced to  enforce  the  lien  or  answer  to  be  filed  in  a  pending  suit,  suit 
shall  be  commenced  or  answer  filed  within  thirty  days  thereafter,  or 
the  lien  shall  be  forfeited,  and  the  same  released  if  a  claim  tor  a  lien 
has  been  filed  with  the  clerk  of  the  circuit  court."  "s 

This  section  is  substantially  the  same  as  section  52  of 
former  act. 

When  claim  for  lien  filed  with  clerk — Payment — Re- 
lease—Penalty.— Section  35  provides  that: 

"Whenever  a  claim  for  lien  has  been  filed  with  the  clerk  of  the  cir- 
cuit court,  eitlier  by  the  contractor  or  sub-contractor,  and  is  afterward 
paid,  with  cost  of  filing  same,  or  where  there  is  a  failure  to  institute 
suit  to  enforce  the  same  after  demand,  as  provided  in  the  preceding 
section,  within  the  time  by  this  act  limited,  the  person  filing  the  same 
or  some  one  by  him  duly  authorized  in  writing  so  to  do,  shall  acknowl- 
edge satisfaction  or  release  thereof,  in  the  proper  book  in  such  office, 
in  writing,  on  written  demand  of  the  owner,  and  on  neglect  to  do  so 
for  ten  days  after  such  written  demand,  he  shall  forfeit  to  the  owner 
the  sum  of  twenty-five  (25)  dollars,  which  may  be  recovered  in  an 
action  of  debt  before  a  justice  of  the  peace."  »6 

This  section  is  similar  to  section  54  of  former  act. 

Owner,  contractor,  etc.,  purchasing  material  on  credit 
— False  representation  as  to  building — Sale  of — Penalty. 

— Section  36  ])rovides  that: 

"Any  owner,  contractor,  sub-contractor,  or  other  person  who  shall 
purchase  materials  on  credit,  and  represent  at  the  time  of  purchase 
that  the  same  are  to  be  used  in  a  designated  building  or  buildings,  or 
other  improvement,  and  shall  thereafter  sell,  use,  or  cause  to  be  used, 
the  said  materials  in  the  construction  of,  or  remove  the  same  to  any 
building  or  improvement  other  than  that  designated,  or  dispose  of  the 
same  for  any   purpose,  without  the  written   consent  of  the  person  of 

»<Rev.   Stat.    (1913)    1370;    4   J.      &  A.  An.  Stat.  3990. 
&  A.  An.  Stat.  3989.  »«  Ibid. 

"Rev.   Stat.    (1913)    1570;    4   J. 
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whom  the  materials  were  purchased,  with  intent  to  defraud  such  per- 
son, shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall 
be  punished  by  a  fine  not  exceeding  five  hundred  dollars  ($500),  or 
confined  in  the  county  jail  not  exceeding  one  year,  or  both  so  fined 
and  Imprisoned." 

Lien  on  boat,  etc. — Section  37  provides  that: 

"Any  architect,  contractor,  sub-contractor,  material-man,  or  other 
person  furnishing  services,  labor  or  material  for  the  purpose  of,  or  in 
constructing,  building,  altering,  repairing  or  ornamenting  a  boat,  barge 
or  other  water  craft,  shall  have  a  lien  on  such  boat,  barge  or  other 
water  craft  for  the  value  of  such  services,  labor  or  material  in  the 
same  manner  as  is  in  this  act  provided  for  services,  labor  or  material 
furnished  by  such  parties  for  the  purpose  of  building,  altering,  repair- 
ing or  ornamenting  a  house  or  other  building.  And  such  lien  may  be 
established  and  enforced  In  the  same  manner  as  liens  are  established 
and  enforced  under  this  act,  and  the  parties  shall  be  held  to  the  same 
obligations,  duties  and  liabilities  as  in  the  case  of  a  contract  for  build- 
ing, altering,  repairing  or  ornamenting  a  house  or  other  building."i 

Statement  filed  with  circuit  clerk — What  to  contain — 
Duty  of  clerk. — Soctiou  38  provides  that: 

"When  claims  for  lien  are  filed  pursuant  to  the  provisions  of  sec- 
tions seven  (7)  and  twenty-five  (25),  the  clerk  pf  the  circuit  court 
shall  endorse  thereon  the  date  of  filing,  and  make  an  abstract  thereof 
in  a  book  kept  for  that  purpose  and  properly  indexed,  containing  the 
name  of  the  person  filing  the  lien,  the  amount  of  the  lien,  the  date  of 
filing,  the  name  of  the  person  against  whom  the  lien  is  filed,  and  a 
description  of  the  property  cl  arged  with  the  lien  for  which  the  person 
filing  the  lien  shall  pay  one  dollar  ($1)  to  the  clerk."2 

Where  a  lien  is  sought  under  section  24,  the  notice  of 
lien  provided  in  this  section  is  unnecessary.  That  re- 
quirement ai)plies  only  wliero  a  lien  is  soiig'lit  against 
real  estate,  and  lias  no  rcrcrcnce  to  section  24.* 

Repeal. — Section  40  re])eals  all  of  the  former  lien  act 
which  relates  to  the  liens  of  mechanics  or  contractors, 
but  provides  that  the  repeal  thereof  shall  not  affect  any 
rights  existing  or  actions  i)eiiding  at  the  time  the  repeal 
takes  effect.  The  language  of  lliis  provision  clearly  in- 
dicates that  it  was  the  intent  ion  of  the  legislature  tliat 
the  present  act  of  1895  should  ajiply  only  to  future  cases, 
and  sliould  not  have  a  retroactive  operation."* 

"Rev.    Stat.    (1913)    1570;    i    J.  '  Smith  \.  Bell,  70  lU.  App.  i90. 

&  A.  An.  Stat.  3990.  *  Stone    v.    Tyler,    173    111.    147; 

'  Iltid  Andrews  v.   Atwood,   167   111.   249. 
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Construction. — Section  ;!!)  i)iovides  that  said  act  shall 
bo  coiistiiu'd  as  a  rcincdial  aot.° 


SECTION  VI. 

FORM  OP  PETITION,  ANSWER,  DECREES,  ETC. 

A'o.  sot).     Bill  for  a  mechanic's  Hen  on  written  contract. 

To  the  Honorable,  the  Jiuiges  of  the Court  of  the  County  of 

in  the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court 
that  he  is  by  occupation  a  contractor  and  builder;  that  on,  etc.,  one 
C.  D.,  of,  etc..  one  of  the  defendants  hereinafter  named,  applied  to  your 
orator  to  build  for  him  a  dwelling  house,  upon  the  premises  hereinafter 
named,  and  thereupon  your  orator  and  the  said  C.  D.  entered  into  a 
written  contract,  with  drawings  and  specifications  attached,  in  the 
words  and  figures  as  follows,  to  wit:  (Here  set  out  a  copy  of  contract, 
etc.,)  as  will  appear  by  the  said  contract,  drawings  and  specifications 
ready  to  be  produced  in  court  upon  the  hearing  hereof. 

2.  Your  orator  further  represents,  that  immediately  after  the  making 
of  said  contract,  and  in  compliance  with  the  terms  thereof,  he  com- 
menced work  under  the  same,  on  the  following  described  premises,  to 
wit:  (Here  describe  premises  on  tchicli  building  teas  erected.)  the  said 
C.  D.  being  at  the  time  of  the  making  of  tlie  said  contract,  and  at  the 
present  time,  the  owner  of  the  said  premises. 

3.  Your  orator  further  represents,  that  he  did,  in  compliance  with 
the  said  contract,  within  the  time  therein  specified,  erect  and  finish  for 
the  said  C.  D.,  on  said  premises,  a  dwelling  house,  and  did  furnish  all 
the  necessary  materials  and  labor  for  that  purpose,  and  did  in  all 
respects  comply  with  the  terms  of  the  said  contract,  and  the  specifica- 
tions and  drawings  thereto  attached,  by  him  required  to  be  performed. 

4.  Your  orator  further  represents,  that  in  accordance  with  the  con- 
ditions of  the  said  contract,  your  orator,  on,  etc.,  procured  from  E.  F., 
the  architect  and  superintendent  of  the  erection  of  the  said  building, 
a  certificate  in  writing  that  your  orator  had  completed  his  part  of  the 
said  contract  according  to  the  terms  and  conditions  thereof,  which  said 
certificate  is  now  in  the  possession  and  control  of  the  said  C.  D. 

">.  Your  orator  further  represents,  that  immediately  after  the  com- 
pletion of  the  said  building,  to  wit,  on,  etc.,  the  said  C.  D.  accepted  the 
same,  and  took  possession  thereof,  and  has  ever  since  occupied  the 
same  with  his  family  as  a  dwelling  house. 

6.     Your   orator   further   represents,    that   the   said   C.   D.   has   paid 

your  orator  the  sum  of dollars,  on  said  contract,  and  that  there  is 

now  due  to  your  orator  thereon  the  sum  of dollars,  from  the  said 

5  Rev.  Stat.  (1913)  1570;  4  J.  strurtion  of  act  see  page  977, 
&   .4.   An.    Stat.   3991;    as   to  con-      ante. 
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C.  D.,  together  with  interest  thereon  from,  etc.;  and  your  orator  at- 
taches hereto  a  schedule,  marked  A,  as  a  part  of  this  bill,  showing  the 
amount  due  your  orator  under  said  contract,  and  all  payments,  with 
the  dates  thereof,  made  by  the  said  C.  D.  to  your  orator. 

7.  Your  orator  further  represents,  that  he  has  frequently  requested 

the  said  C.   D.  to  pay  the  said  sura  of  dollars,  the  balance  due 

your  orator  from  him  as  aforesaid,  but  the  said  C.  D.  has  neglected  and 
refused  so  to  do;  by  means  whereof  your  orator  is  entitled,  under  the 
statute  in  such  ease  provided,  to  a  lien  upon  the  said  premises  for  the 
amount  due  your  orator  as  aforesaid. 

8.  Your  orator  further  represents,  upon  information  and  belief,  that 
G.  H.  and  L.  M.,  of,  etc.,  have  or  claim  some  interest  in  the  said  prem- 
ises, as  purchasers,  mortgagees,  judgment  creditors  or  otherwise,  the 
precise  nature  whereof  is  unknown  to  your  orator;  but  such  interests, 
if  any  there  be,  have  accrued  since,  and  are  subject  to  the  lien  of  your 
orator  as  aforesaid. 

9.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity,  your  petitioner  prays:  That  the 
said  C.  D.  G.  H.  and  L.  M.,  who  are  made  parties  defendant  to  this  bill, 
may  be  required  to  make  full  and  direct  answer  to  the  same,  but  not 
under  oath,  the  answer  under  oath  being  hereby  waived;  That  an  ac- 
count may  be  taken  in  this  behalf  under  the  direction  of  the  court; 
That  your  orator  may  be  decreed  to  be  entitled  to  a  lien  upon  the  said 
premises  for  the  amount  due  your  orator  under  the  said  contract,  in 
pursuance  of  the  statute  in  such  case  made  and  provided;  That  the 
defendant  C.  D.  may  be  decreed  to  pay  your  orator  the  amount  due,  by 
a  short  day  to  be  fixed  by  the  court;  That  in  default  of  such  payment 
the  said  premises  may  be  sold,  as  the  court  shall  direct,  to  satisfy  such 
amount  and  costs;  That  in  case  of  such  sale  and  of  a  failure  to  redeem 
therefrom  pursuant  to  law,  the  defendants,  and  all  persons  claiming 
through  or  under  them,  after  the  commencement  of  this  proceeding, 
may  be  forever  barred  and  foreclosed  of  all  right  or  equity  of  redemp- 
tion of  the  said  premises;  That  your  orator  may  have  such  other  and 
further  relief  in  the  premises  as  equity  may  require  and  to  the  court 
shall  seem  meet. 

10.  May  it  please  the  court  to  grant  the  writ  of  summons  in  chan- 
cery, directed  to  the  sheriff  of  the  said  county  of  ,  commanding 

him  that  he  summon  the  defendants  C.  D.,  G.  H.  and  L.  M.,  to  appear 

before  the  said  court,  on  the  first  day  of  the  next  term  thereof, 

to  be  held  at  the  court  house  in  ,  in  the  county  of  aforesaid, 

then  and  there  to  answer  this  bill,  etc. 

No.  SOT.    Petition  fur  meehanic's  lien,  on  verbal  contract. 
(Addre.is  as  in  A'o.  :I0(!,  ante.) 

1.  The  petition  of  A.  B.  and  C.  I).,  of,  etc.,  jiartncrs  under  the  name 
and  style  of  B.  &  D.,  respectfully  represents,  that  your  pcUtioners  are, 
by  occupation,  builders  and  dealers  in  lumber  and  other  building  ma- 
terials, and  their  place  of  business  is  in,  etc.  That  on  or  about,  etc., 
one  E.  P.,   who  Is  made  party  dcfcn<l;int   to  this  iiotition,   applied  to 
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your  petitioners  and  desired  tlieni  to  furnish  all  the  materials  and  labor 
for,  and  to  build  for  him  a  dwelling-house  on  the  following  described 
lot,  to  wit:  {Here  dcscribr  thr  premises  upon  iihieh  building  wtu 
erected;)  owned  in  fee  simple  by  the  said  li.  K. ;  and  thercu|)on  s. 
verbal  eontraet  was  entered  into  between  your  petitioners  and  the  said 
E.  F.,  by  whleh  your  petitioners  were  to  furnish  all  the  necessary 
materials,  as  follows,  to  wit:  (Here  describe  materials  to  be  used), 
and  all  necessary  labor,  and  to  erect  for  the  defendant  a  dwelling-house 
on  the  said  described  lot,  and  have  the  same  completed,  ready  for  oc- 
cupancy, by,  etc.;  and  it  was  agreed  by  the  parties  in  said  contract, 
that,  etc.,  (Here  set  forth  the  terms  of  the  contract  as  to  liow  the  house 
should  be  constructed,  finished:)  and  it  was  further  stipulated  and 
agreed  by  the  defendant  that  he  would  pay  your  petitioners  for  such 
materials,  and  all  necessary  materials  and  labor  upon  said  building,  as 
much  as  the  same  were  reasonably  worth;  and  that  the  defendant 
would  pay  to  your  petitioners,  as  the  work  progressed,  as  follows,  to 
wit:     (Here  insert  the  terms  of  payment.) 

2.  Your  petitioners  further  represent,  that  they  did,  in  pursuance 
of  the  terms  of  said  contract,  at  once,  on  the  making  of  said  contract, 
proceed  to  furnish  a  large  amount  of  labor  and  materials  for  the  con- 
struction of  the  said  building:  a  i)articular  bill  and  account  of  all  such 
labor,  and  materials  furnished  and  used  in  the  construction  of  the 
said  dwelling-house,  is  hereto  attached,  and  marked  "Exhibit  A,"  and 
is  made  a  part  of  this  petition. 

.  3.  Your  petitioners  further  represent  that  in  said  bill  of  particulars 
marked  "Exhibit  A,"  each  and  every  item  of  materials  furnished,  and 
of  the  labor  performed  and  bestowed  in  the  erection  of  said  building  is 
fairly  and  justly  set  down,  with  the  date  of  each  respectively,  and  the 
price  of  each  item  of  labor  and  material  is  set  down  opposite  the  same; 
that  each  and  every  item,  and  all  the  material  and  labor  mentioned  in 
said  bill,  were  actually  furnished  under  said  contract  and  used  in  said 
building  of  the  defendant,  and  the  same  were  necessary  to  complete 
the  said  dwelling-house;  and  the  price  charged  for  each  article  or  item 
is  a  fair  and  reasonable  one;  that  all  of  the  said  material  so  furnished 
by  your  petitioners  and  put  into  said  building  were  of  excellent  qual- 
ity; and  all  the  work  done  by  your  petitioners  in  putting  up  said  house 
was  done  in  a  good  and  workmanlike  manner. 

4.  Your  petitioners  further  represent,  that  the  said  building  was 
actually  erected  on  said  lot  under  said  contract,  and  the  same  consti- 
tutes a  valuable  and  permanent  improvement  on  the  said  premises;  and 
that  the  said  building  was  fully  completed  and  accepted  by  the  defend- 
ant on  or  before,  etc.,  the  time  stipulated  in  said  contract,  as  a  com- 
plete performance  by  your  petitioners  of  all  the  said  contract,  on  their 
part  to  be  performed. 

5.  Your  petitioners  further  represent,  that  there  now  remains  diie 
and  unpaid  to  your  petitioners  from  the  defendant  on  said  contract  the 

sum  of dollars;  which  said  sum  the  defendant  wholly  neglects  and 

refuses  to  pay,  although  often  requested  so  to  do;   by  reason  w'hereof 
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your  petitioners  are  entitled  to  a  lien  on  said  premises  to  secure  the 
payment  of  the  amount  so  due  your  petitioners  aforesaid. 

6.  Forasmuch,  therefore,  as  your  petitioners  are  without  remedy  in 
the  premises,  except  in  a  court  of  equity,  your  petitioners  pray  that  the 
said  E.  F.,  who  is  made  party  defendant  to  this  petition,  may  be  re- 
quired to  make  full  and  direct  answer  to  the  same,  hut  not  under  oath, 
the  ansiver  under  oath  being  hereby  irnired:  That  the  defendant  may 
be  decreed  to  pay  your  petitioners  the  amount  so  due  them,  as  afore- 
said, within  a  short  day,  to  be  fixed  by  the  court;  That  in  default  there- 
of, then  the  said  premises  may  be  decreed  to  be  subject  to  your  peti- 
tioners' lien  on  the  same,  and  may  be  sold  as  the  court  shall  direct  to 
satisfy  the  amount  so  due  the  petitioners  as  aforesaid,  together  with 
the  costs  of  this  proceeding,  in  pursuance  of  the  statute  in  such  case 
provided;  That  in  case  of  such  sale,  and  a  failure  to  redeem  therefrom, 
pursuant  to  law,  the  defendant  and  all  persons  claiming  through 
or  under  him,  after  the  commencement  of  this  suit,  may  be  forever 
barred  and  foreclosed  of  all  right  or  equity  of  redemption  of  the  said 
premises;  And  that  your  petitioners  may  have  such  other  and  further 
relief  in  the  premises  as  equity  may  require  and  to  the  court  shall 
seem  meet. 

7.  May  it  please  the  court,  etc.     (Pray  process  as  in  No.  21,  ante.) 

No.  308.     Petition  for  a  mechanic's  lien,  on  an  implied  contract. 
{Address  as  in  No.  306,  ante.) 

1.  Your  petitioner,  A.  B.,  of,  etc.,  respectfully  represents  unto  the 
court  that  he  is,  and  has  been  for  a  number  of  months  last  past,  en- 
gaged in  dealing  in  lumber  and  other  building  materials  in  ,  in 

said  county;  that  on.  etc.,  one  C.  D.,  of,  etc.,  who  is  made  a  party  de- 
fendant to  this  petition,  who  was  then  erecting,  or  about  to  commence 
the  erection  and  construction  of  a  flouring  mill,  contracted  with  your 
petitioner  for  the  sale  and  delivery  to  him  of  lumber  of  various  sorts, 
dressed  and  undressed,  shingles,  lime,  cement  and  other  building  ma- 
terials, to  be  used  in  and  about  the  construction  of  said  mill,  the  same 
to  be,  and  then  being  erected  on  the  following  described  premises,  to 
wit:  {Here  describe  the  premises  on  ivhich  mill  was  Mtilt.)  of  which 
the  said  C.  D.  was  then  and  is  still  the  owner. 

2.  Your  petitioner  further  represents,  that  no  particular  amount  of 
lumber  and  other  materials  was  specifically  contracted  for,  nor  was  the 
kind  or  quality  specifically  named,  nor  was  the  time  or  times  of  the 
delivery  thereof  definitely  fixed,  but  it  was  understood  and  agreed 
between  your  petitioner  and  the  said  C.  D.  that  your  petitioner  should 
furnish  and  deliver  to  the  said  C.  D.  such  quantities  of  lumber  and 
other  materials,  and  of  the  kind  and  quality,  as  your  petitioner  might 
have  for  sale,  and  the  said  C.  I),  might  need  in  and  about  the  construc- 
tion of  the  said  mill,  and  as  he  might  call  for  or  order  from  time  to 
time,  during  the  process  of  the  erection  of  the  said  mill,  which  was  to 
be  completed  on,  or  before,  etc.;  and  that  the  whole  amount  of  lumber 
and  materials  contracted  for  as  aforesaid,  were  to  be  furnished  within 
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that  time;  that  your  petitioner  was  to  furnish  the  said  lumber  and 
other  materials  to  the  said  C.  D.  at  the  usual  and  market  price,  and 
that  the  same  were  to  be  paid  for  on  delivery. 

3.  Your  petitioner  further  represents,  that  in  pursuance  of  said  con- 
tract, and  upon  the  request  of  the  said  C.  D.,  your  petitioner,  on,  etc., 
commenced  furnishing  and  delivering  to  the  said  C.  D.  lime,  lumber 
and  other  materials  for  his  said  building,  and  continued  thereafter 
and  until,  etc.,  to  furnish  and  deliver  to  him  such  materials  of  the 
kinds,  qualities,  amounts  and  dates  respectively  as  is  shown  by  the 
bills  thereof,  liereto  attached,  marked  exhibits  1,  2,  3  and  4,  and  made  a 
part   of   this    petition. 

4.  Your  petitioner  further  represents,  that  the  whole  of  said  lumber 
and  other  materials  shown  by  said  bills,  were  actually  used  in  and 
about  the  erection  and  construction  of  said  mill,  situate  and  built  upon 
the  premises  aforesaid. 

5.  Your  petitioner  further  represents,  that  the  prices  annexed 
respectively  to  the  several  items  for  materials  in  said  bills  contained 
are  the  usual  and  market  price  for  such  materials,  at  the  times  re- 
spectively when  the  same  were  furnished;  that  your  petitioner  has 
been  paid  in  cash  to  apply  upon  said  materials  so  furnished,  the 
amounts  as  shown  in  and  by  the  credits  upon  said  bills,  and  no  more, 
and  that  there  still  remains  due  your  petitioner  thereon  the  sum  of 

dollars,  together  with  interest  thereon  from  the  time  said  materials 

were  furnished,  which  the  said  C.  D.  agreed  to  pay,  and  which  your 
petitioner  claims. 

6.  Your  petitioner  further  represents,  that  he  has  frequently  applied 
to  the  said  C.  D.  for  the  payment  of  the  amounts  so  remaining  due, 
but  the  said  C.  D.  lias  hithereto  failed  and  neglected  to  pay  the  same 
or  any  part  thereof. 

7.  Your  petitioner  further  represents,  upon  information  and  belief, 
that  E.  F.  and  G.  H.,  of,  etc.,  have  or  claim  some  interests  (the  precise 
nature  of  which  is  unknown  to  your  petitioner,)  in  the  said  premises, 
as  purchasers,  mortgagees,  judgment  creditors,  or  otherwise;  but  such 
interests,  if  any  there  be,  have  accrued  since,  and  are  subject  to  the 
lien  of  your  petitioner,  by  virtue  of  the  statutes  of  this  state  in 
relation  to  liens. 

8.  Forasmuch,  therefore,  as  your  petitioner  Is  without  remedy  in 
the  premises,  except  in  a  court  of  equity,  your  petitioner  prays: 

That  the  said  C.  D.,  E.  F.  and  G.  H.,  who  are  made  parties  defendant 
to  this  petition,  may  he  required  to  make  full  and  direct  answer  to 
the  same,  but  not  under  oath,  the  answer  under  oath  being  hereby 
waived;  That  your  petitioner  be  allowed  to  have  and  maintain  a  lien 
upon  said  premises,  in  accordance  with  the  statute  in  such  case  made 
arid  provided;  That  an  account  may  be  taken,  under  the  direction  of 
the  court,  of  the  amount  due  your  petitioner,  from  the  said  C.  D.,  as 
aforesaid;  That  a  decree  may  be  rendered  in  favor  of  your  petitioner 
for  the  amount  so  found  due;  and  that  the  said  C.  D.  may  be  decreed 
to  pay  the  same,  together  with  the  costs  of  this  proceeding,  by  a  short 
day  to  be  fixed  by  the  court;  That  in  default  of  such  payment  the  said 
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premises  may  be  sold,  as  the  court  shall  direct,  to  satisfy  such  debt 
and  costs:  That  in  case  of  such  sale  and  a  failure  to  redeem  there- 
from pursuant  to  law,  the  defendants,  and  all  persons  claiming  through 
or  under  them,  or  either  of  them,  after  the  commencement  of  this 
proceeding,  may  be  forever  barred  and  foreclosed  of  all  right  or  equity 
of  redemption  of  the  said  premises;  And  that  your  petitioner  may  have 
such  other  and  further  relief  in  the  premises  as  equity  may  require 
and  to  the  court  shall  seem  meet. 

May  it  please  the  court,  etc.     (Pray  procrss  as  in  No.  21,  ante.) 

Filing  with  circuit  clerk  statement  by  contractor, 
etc. — If  the  contractor  has  complied  with  the  statute  by 
filing  within  thirty  days  after  the  date  of  the  contract,  in 
the  office  of  the  clerk  of  the  circuit  court  of  the  county  in 
wliich  the  improvement  is  to  bo  made,  a  statement  as  re- 
quired in  said  section  1,  the  following  allegations  may 
properly  be  added  in  each  of  the  forms  of  bills  and  peti- 
tions herein  contained,  viz. : 

No.  SIO.     Form  oi  allegation  of  filing  claim  of  lien.  4 

Your  orator  (or  petitioner)  further  avers  that  on,  etc.,  he  filed  in  the 
office  of  the  circuit  clerk  of  said  county  of  ,  where  the  improve- 
ment was  made,  a  claim  for  lien  verified  by  his  affidavit,  containing 
the  name  of  your  orator  as  the  contractor,  and  of  the  person  contract- 
ing with  him  a  statement  of  his  contract  or  demand;  a  description  of 
the  property  improved;  the  balance  due  upon  said  contract,  and  the 
date  for  the  final  payment;  as  will  more  fully  appear  from  a  copy  of 
such  claim  of  lien  hereto  attached,  marked  "Exhibit  A,"  and  made  a 
part  thereof. 

If  the  contractor  has  complied  with  section  7  of  snid 
act,  by  filing  with  the  clerk  of  the  circuit  court,  witliin 
four  months  after  the  last  payment  has  become  due  and 
payable,  a  claim  for  lien  against  the  owner,  as  thereby 
required,  the  following  allegations  may  be  added  to  each 
of  the  forms  of  bills  and  petitions  herein  contained,  viz. : 

No.  310.    Forvi  of  allegation  of  filing  claim  against  oivvcr  as  required  by 

se(ti07i  7. 
Your  orator  (or  petitioner)   further  avers,  that  on,  etc.,  being  within 
four  months  after  the  last  payment  under  said  contract  became  due 

and  payable,  to  wit,  the  day  of  19 —  your  orator  filed  with 

the  clerk  of  the  circuit  court  of  the  said  county  of ,  in  which  said 

improvements  are  situated,  a  claim  for  lien  against  the  said  owner, 
verified  by  the  affidavit  of  your  orator,  which  said  claim  consisted  of  a 
brief  statement  of  said  contract,  the  d.itc  tlu^  same  was  made,  the  date 
fixed  therein  for  completion  and  final  payment,  the  date  the  said  con- 
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tract  was  coiiipletod  and  the  balance  due  to  your  orator  after  allowing 
all  credits,  and  a  correct  description  of  the  lot  upon  which  your  orator 
seeks  to  establish  said  claim,  to  wit:  (Here  insert  description)  as  will 
more  fully  appear  from  a  copy  of  such  statement  hereto  attached, 
marked,  "Exhibit  A,"  and  made  a  part  of  this  bill. 

Your  orator  (or  petitioner)  further  represents,  that  the  clerk  of  the 
circuit  court  of  said  county,  where  such  claim  for  lien  was  filed,  in- 
dorsed thereon  the  date  of  such  filing,  viz.,  on,  etc.,  and  made  an  ab- 
stract thereof  in  a  book  kept  for  that  purpose,  proiierly  indexed,  con- 
taining the  name  of  your  orator  as  the  person  filing  the  lien,  the 
amount  of  the  lien,  to  wit,  etc.,  the  date  of  filing,  to  wit,  on,  etc.,  the 
name  of  the  person,  viz.,  the  said  C.  D.,  against  whom  the  lien  was 
filed,  and  a  description  of  the  property  charged  with  your  orator's  lien, 
to  wit:  (Hrre  describe  ■property)  as  by  the  records  of  the  office  of  the 
circuit  court,  in  that  behalf,  or  a  certified  copy  of  the  same  ready  to  be 
produced  in  court,  on  the  hearing  hereof,  will  more  fully  appear. 

So.  Sll.    Answer  of  oiciier,  deiendant  to  a  bill  or  petition  for  a  mechan- 
ic's lien. 

In  the court. 

C.  D.  et  al.  "I  Term,  19—. 

vs.  Lin  Chancery. 

A.  B.  J 

The  separate  answer  of  C.  D.,  one  of  the  defendants,  to  the  bill  of 
complaint  (or  petition)  of  A.  B.,  complainant   (or  petitioner). 

This  defendant  reserving  to  himself  all  right  of  exceptions  to  the 
said  bill  of  complaint  (or  petition),  for  answer  thereto  says:    (*) 

1.  He  admits  that  he  did,  about  the  time  mentioned  in  said  bill  (or 
petition),  make  a  verbal  contract  with  the  complainant  (or  petitioner) 
to  build  for  him  a  house,  and  to  furnish  all  the  materials  and  labor 
necessary  to  erect  the  same:  and  admits  that  a  part  of  the  terms  of 
said  contract  are  substantially  mentioned  in  said  bill    (or  petition). 

2.  This  defendant  denies  that  said  contract  is  correctly  set  forth  in 
said  bill  (or  petition),  but,  on  the  contrary,  avers  that  in  said  contract 
it  was  expressly  agreed  and  contracted  that  the  complainant  (or  peti- 
tioner) should  furnish  only  the  best  quality  of  lumber  and  materials 
for  said  building,  and  that  all  the  flooring  should  be  well  seasoned, 
clear  and  free  from  knots  and  other  imperfections,  and  should  be  well 
laid  and  blind  nailed,  and  planed  off  smooth,  after  being  laid,  so  as 
to  make  the  same  level  and  smooth. 

3.  And  this  defendant  avers,  that  the  complainant  (or  petitioner) 
did  not  use  the  best  quality  of  lumber  in  constructing  said  house,  but 
did  use  a  very  inferior  kind  of  lumber;  and  this  defendant  especially 
states  that  the  flooring  used  in  said  bouse  was  not  well  seasoned,  and 
not  clear  and  free  from  knots  and  other  imperfections,  but,  on  the 
contrary  thereof,  was  wholly  unseasoned,  and  was  green  and  full  of 
knots  and  other  imperfections:  and  that,  by  reason  thereof,  the  said 
floor  has  shrunk  and  warped,  and  become  loose  and  unfit  for  use;  that 
;i  large  number  of  knots  in  said  flooring  have  become  loose  and  have 
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fallen  out,  and  left  holes;  and  so  this  defendant  says  that  the  com- 
plainant has  not  and  did  not  comply  with  his  said  contract,  in  that 
respect. 

4.  This  defendant  further  answering  admits  that  soon  after  the  said 
house  appeared  to  be  finished  and  completed,  the  complainant  {or 
petitioner)  came  to  this  defendant  and  stated  that  he  had  completed 
and  finished  the  said  house,  and  desired  this  defendant  to  examine  and 
accept  the  same  as  fully  completed  and  finished  according  to  the  terms 
of  the  contract,  and  this  defendant  did  look  at  said  house,  and  the  same 
appeared  to  be  built  and  completed  in  a  substantial  and  workmanlike 
manner,  and  so  far  as  this  defendant  could  then  see,  the  same  appeared 
to  be  constructed  of  good  material;  but  this  defendant  says  he  could 
not  see,  and  could  not  by  any  means  then  determine  or  know  whether 
said  flooring  was  of  seasoned  or  unseasoned  lumber. 

5.  And  this  defendant  avers,  that  the  complainant  (or  petitioner) 
then  assured  this  defendant  that  all  the  materials  in  said  house  were 
of  the  best  quality,  and  that  all  the  lumber  put  in  said  house  was 
well  seasoned  and  dry;  and  this  defendant,  believing  the  said  represen- 
tations of  the  complainant  (or  petitioner),  and  acting  on  the  same,  did 
accept  the  said  house  from  the  complainant  (or  petitioner),  and  did 
shortly  thereafter  move  into  and  occupy  the  same  with  his  family. 

6.  And  this  defendant  further  answering  avers,  that  within  a  few 
days  after  he  commenced  living  in  said  house,  and  had  begun  to  have 
fires  in  the  different  rooms,  so  as  to  dry  out  and  season  the  said  lumber, 
in  said  floors,  the  same  began  to  warp  and  shrink,  and  did  continue  to 
season  and  warp  and  shrink,  until  many  of  the  boards  became  loose, 
and  the  said  floors  in  the  said  house,  and  in  all  of  the  same,  became 
shrunk,  and  warped  and  loose;  and  this  defendant  has  been  compelled 

to  expend  a  large  sum  of  money,  to  wit,  the  sum  of  dollars,  in 

laying  down  new  floors  in  the  rooms  of  said  house;  and  this  defend- 
ant avers,  that  the  damage  which  he  has  sustained  by  reason  of  the 
said  failure  of  the  complainant  (or  petitioner)  to  use  good  seasoned 
lumlier  in  said  floors,  and  by  reason  of  the  putting  in  of  said  green 
and  unseasoned  lumber  in  said  floors  in  said  house,  greatly  exceeds 
the  whole  amount  which  the  complainant  (or  petitioner)  claims  in  his 
said  bill  (or  petition)  to  be  due  to  him.  (Here  set  forth  any  other 
matter  hy  way  of  defense.) 

?.  And  this  defendant  further  answering,  denies  that  the  complain- 
ant (or  petitioner)  is  entitled  to  the  relief  or  any  part  thereof,  in  the 
said  bill  (or  petition)  demanded;  and  i)rays  the  same  advantage  of  this 
answer  as  if  he  had  pleaded  or  demurred  to  the  said  bill  of  complaint 
(or  petition;)  and  prays  to  be  dismissed  with  his  reasonable  costs  and 
charges  in  this  behalf  most  wrongfully  sustained,  etc. 

Sol.  for  Defendant.  C.  D. 

(//  oath  is  not  waived,  add  affidaxil.  Ko.  ISO,  pa<je  -'iO.'>,  ante.) 

No.  SI2.     Answer  to  a  petition  for  a  mechanic's  lien,  settinn  up  a  dis- 

charge  of  lien. 
(Proceed  as  in  No.  ,1IJ,  ante,  to  the  a.stej-isk  (*)  and  then  proeeed:) 
This  defendant  admits  that  ho  did   make  a  contract   with   the  peti- 
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tioner  as  set  forth  in  his  said  petition,  and  that  the  petitioner  did 
construct  a  house  substantially  as  required  in  said  contract;  but  this 
defendant  avers  that  the  petitioner  is  not  entitled  to  a  lien  on  the 
said  i)reniises  in  any  sum  whatever;  because  he  says  that  after  the 
completion  of  the  said  Iniilding  by  the  petitioner,  and  before  the  com- 
niencenient  of  this  suit,  and  on,  etc.,  the  petitioner  applied  to  this 
defendant  for  a  settlement  of  the  matters  relating  to  said  contract, 
and  upon  such  settlement  and  adjustment  of  accounts,  there  was  found 

to  be  due  to  the  petitioner  on  said  contract  a  balance  of  dollars; 

and  the  petitioner  then  required  of  this  defendant  security  for  the 
amount  so  remaining  due;  and  this  defendant  did  then  and  there 
execute  and  deliver  to  the  petitioner  a  promissory  note  of  that  date, 

for  the  said  sum  of  dollars,  payable  in  after  date,  and  then 

and  there,  at  the  request  of  the  petitioner,  procured  one  E.  F.  to  sign 
said  note  with  this  defendant  as  security  for  said  amount,  and  the 
said  E.  P.  did  sign  the  same  accordingly,  and  this  defendant  avers  that 
the  petitioner  did  then  and  there  accept  the  said  note  from  this  defend- 
ant in  full  payment  and  discharge  of  the  said  balance  so  being  and 
remaining  due  on  said  contract  as  aforesaid,  and  so  this  defendant 
says,  that  the  lien  of  the  petitioner,  if  any  he  ever  had,  has  been  can- 
celed, waived,  and   fully  discharged. 

And  now,  having  fully  answered  the  said  petition,  this  defendant 
prays  to  be  dismissed  with  his  costs  and  charges  in  this  behalf  most 
wrongfully  sustained,  etc. 

Sol.  for  Defendant.  C.  D. 

(If  oath  is  not  uaived,  add  affidavit.  No.  ISO,  page  .'lO't,  ante.) 

No.  31S.    Ansucr  of  defendant  setting  up  a  lien  for  materials,  etc. 
{Proceed  as  in  No.  311.  ante,  to  the  asterisk  (*)  and  then  proceed:) 

1.  This  defendant  answering  says,  it  may  be  true,  for  anything  this 
defendant  knows  in  the  contrary,  that,  etc.  (Here  siibstantiaHi/  set 
forth  the  statement  of  the  petitioner's  claim:)  but  this  defendant  is  an 
utter  stranger  to  all  and  every  such  matters  and  can  neither  admit  nor 
deny  the  same,  but  calls  for  strict  proof  of  such  matters. 

2.  This  defendant  further  answering  says,  that  on,  etc.,  the  said 
defendant  C.  D.,  was  engaged  in  building  a  mill  on,  etc.  (Here  de- 
scribe the  premises  on  uliich  the  huilding  was  erected.)  as  in  said  peti- 
tion is  alleged;  and  at  the  same  time  this  defendant  was  a  dealer  in 
lumber,  at,  etc.,  and  on,  etc.,  the  said  defendant  C.  D.  applied  to  this 
defendant,  and  desired  this  defendant  to  furnish  him  a  large  quantity 
of  lumber  to  be  used  in  and  about  the  construction  of  the  said  mill, 
and  thereupon  this  defendant  did  agree  with  said  defendant  C.  D.,  that 
he  would  furnish  him  such  lumber  as  he,  the  said  C.  D.,  might  from 
time  to  time  order,  or  desire  for  use  in  constructing  said  mill;  and 
this  defendant  did  afterward,  on,  etc.,  and  at  different  times,  furnish  to 
the  defendant  C.  D.  divers  large  quantities  of  lumber,  to  be  used  In 
constructing  said  mill  on  said  premises;  and  this  defendant  attaches 
to  this  answer,  as  a  part  thereof,  a  bill  of  said  lumber,  so  furnished, 
marked  "Exhibit  A,"  which  contains  a  particular  description  of  said 
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lumber,  with  the  dates  when  the  same  was  furnished,  and  with  the 
price  and  value  of  each  item  or  article  of  lumber  set  opposite  the  same. 

3.  This  defendant  avers  that  all  the  items  or  articles  of  lumber  in 
said  bill  mentioned,  were  furnished  to  the  defendant  C.  D.  under  the 
said  agreement,  at  the  times  specified  in  said  bill,  to  be  used  in  the 
construction  of  said  mill;  and  that  each  and  all  of  the  said  items  of 
lumber  were  actually  used  in  the  construction  of  said  mill. 

4.  And  this  defendant,  further  answering,  says,  that  at  the  time  of 
the  selling  said  lumber  to  the  defendant  C.  D.,  there  was  no  agreement 
as  to  the  price  or  value  of  the  same,  nor  was  any  agreement  made  as 
to  when  the  defendant  C.  D.  should  pay  tor  the  same;  and  this  defend- 
ant avers  that  he  is  by  law  entitled  to  ask  and  receive  for  said  lumber 
as  much  as  the  same  was  reasonably  worth,  and  was  entitled  to  receive 
his  pay  therefor  as  soon  as  said  articles  were  delivered;  and  that  the  last 
of  said  articles  was  delivered  on,  etc.;  and  that  the  whole  amount  of  said 

bill,  to  wit,  the  sum  of dollars,  was  justly  due  and  payable  to  this 

defendant  from  the  defendant  C.  D.  on  the  day  last  named;  and  that 
the  same  is  still  due  and  remains  wholly  unpaid.  Wherefore,  this  de- 
fendant claims  and  insists  that  he  is  entitled  to  have  a  lien  on  the  said 
premises,  equal  to  that  of  the  petitioner  or  any  other  person  having  a 
lien  thereon  for  work  done  or  materials  furnished. 

5.  This  defendant,  therefore,  prays  that  on  the  hearing  of  this  cause, 
a  decree  may  be  made  by  the  court,  giving  to  this  defendant  a  lien 

upon  said  premises  for  the  said  sum  of  dollars  and  that  the  said 

sum  may  be  decreed  to  be  paid  to  this  defendant  within  a  short  day 
to  be  named  in  the  said  decree,  and  that  in  default  of  such  payment 
the  said  premises  may  be  decreed  to  be  sold,  and  the  proceeds  applied 
according  to  the  statute  in  such  case  made  and  provided. 

No.  SUi.     Decree  alloicing  lien  and  for  sale  of  premises. 
(Caption  and  title  of  cause  as  in  No.  203,  ante.) 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint 
(or  petition)  of  herein,  the  answer  thereto,  the  replication  of  the  com- 
plainant (or  petitioner)  to  such  answer,,  and  the  court  having  heard 
the  evidence,  both  oral  and  documentary,  and  the  same  having  been 
argued  by  the  counsel  for  the  resiiectivo  parties,  and  the  court  being 
fully  advised  in  the  premises,  doth  find  (hat  the  matters  in  the  said 
l)ill  (or  petition)  alleged  are  true;  and  that,  etc.  (Here  set  forth  the 
substance  of  the  facts  as  found  or  stated  in  the  hill  or  petition:)  and 

that  there  is  now  due  the  complainant  (or  petitioner)  the  sum  of  

dollars,  for  which  sum  he  is  entitled  to  a  lien  on  the  said  premises, 
to  wit:  (Here  describe  the  lot  on  which  building  was  erected)  in 
accordance  with  the  statute  in  such  case  provided. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  complainant 
lor  petitioner)  have  a  lien  on  the  said  described  premises  for  the 
M mount  so  found  to  be  due  from  the  defendant,  C.  D. ;  that  the  defend- 
ant, ('.    D.,   pay   to  the  complainiint    (or   petitioner)    the   said    sum   of 

dollars,  with   interest  from   the  date  of  this  decree,  within 

days  from  this  date;  and  in  case  the  said  defendant  C.  D.  shall  make 
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ilcfault  in  the  payment  of  the  said  sum  of  money  within  the  time 
herein  limited,  that  the  master  in  cliancery  of  this  court  shall  make 
sale  of  the  said  premises,  or  such  part  or  parts  thereof  as  may  become 
necessary  to  pay  the  amount  aforesaid,  at  public  vendue,  to  the  highest 
and  best  bidder  for  cash,  after  having  first  given  public  notice,  by 
publication  in  some  newspaper  published  in  said  county,  of  the  time 
and  place  of  said  sale,  and  the  terms  thereof;  and  upon  the  making  of 
such  sale  the  said  master  will  issue  a  certificate  of  purchase  to  the 
purchaser,  as  provided  by  law,  and  out  of  the  proceeds  of  such  sale  the 
said  master  will  pay,  first,  the  costs  of  these  proceedings,  including 
his  commissioners  and  the  expenses  of  the  sale,  and  second,  pay  to  the 

<'omplainant    (or  petitioner)    the   said   sum    of  dollars,   and    the 

interest  due  on  the  same;  and  the  surplus,  if  any,  to  the  defendant. 
C.  D.;  and  the  said  master  will  report  his  doings  In  the  premises  to 
the  court. 

Vo.  SJo.    Decree  for  mechanic's  lien,  where  there  are  other  proceedings 

pending  unadjusted. 
\Vaplion  and  title  of  cause  as  iti  Xo.  20.S.  ante.) 

And  now  this  cause  coming  on  to  be  heard  on  the  complainant's  bill, 
.uul  the  answer  of  C.  D..  one  of  the  defendants,  and  the  replication  of 
the  complainant  thereto,  and  the  court  having  heard  the  evidence  in 
this  case,  and  being  fully  advised  in  the  premises,  doth  find  that  the 
allegations  of  the  complainant's  bill  are  substantially  true;  and  that 
said  defendant  C.  D.  did  make  a  contract  with  the  complainant  for 
the  purchase  of  a  quantity  of  lumber  to  be  used  in  the  erection  of  a 
dwelling  on  the  following  described  premises,  to  wit:  (Here  describe 
titr  premises  on  uhich  the  building  iias  erected;)  and  that  the  com- 
plainant did,  under  said  contract,  furnish  to  the  defendant  C.  D.  a 
large  quantity  of  lumber  to  be  used  in  erecting  said  house,  and  that 
the  said  lumber  was  actually  delivered  on  said  lot  on,  etc. 

And  it  appearing  to  the  court  that  there  is  now  due  to  the  complain- 
ant from  the  said  defendant  C.  D.,  for  said  lumber,  the  sum  of  

dollars;  and  the  court  being  fully  advised  in  the  premises,  doth  find 
the  complainant  is  by  law  entitled  to  a  lien  on  said  premises  for  said 
amount;  the  court  doth  therefore  order,  adjudge  and  decree,  that  the 
said  defendant  C.  D.  pay  to  the  complainant  A.  B.  the  said  sum  of 
dollars  within days  from  the  entry  of  this  decree,  with  inter- 
est on  the  same  from  the  date  of  the  entry  hereof  until  the  same  is 
paid;  and  doth  further  order  that  the  complainant  have  a  mechanic's 

lien  on  said  premises  with  the  appurtenances  for  the  said  sum  of 

dollars;  and  that  said  Hen  commence  and  take  effect  from,  etc.;  and 
iecause  other  claims  for  mechanics'  liens  are  now  in  this  cause  pending 
and  undetermined,  the  court  will  hereafter  make  such  further  decree 
as  to  equity  shall  seem  fit. 

A'o.  316.    Decree  allowing  mechanic's  lien  where  there  are  several  liens 

and  a  mortgage  to  be  adjusted. 
(Caption  and  title  of  "au.ie  as  in  No.  20.1.  ante.) 
1.    This  cause  having  come  on  to  be  heard  upon  the  original  bill  of 
66 
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loraplaint,  the  answers  thereto,  and  the  replications  to  such  answers, 
and  the  several  cross-hills,  answers  to  such  cross-bills  and  replications, 
and  the  other  pleadings  and  proceedings  heretofore  had  in  this  cause, 
and  the  court  having  heard  the  evidence,  both  documentary  and  oral,  and 
the  report  of  the  master  in  chancery  to  whom  this  cause  was  hereto- 
fore referred  to  take  the  evidence  as  to  the  value  of  the  premises  men- 
tioned in  the  several  pleadings  in  this  cause,  to  wit:  (Here  describe 
the  premises  on  which  the  building  was  erected,)  prior  to  the  making 
of  the  improvements  referred  to  in  the  pleadings  and  the  additional 
value  which  said  improvements  have  given  to  the  said  premises;  and 
the  court  doth  find  that,  in  addition  to  the  liens  heretofore  decreed  in 
this  cause,  the  said  E.  P.  did  furnish  to  C.  D.,  one  of  the  defendants,  a 
large  quantity  of  brick,  to  be  used  in  constructing  the  said  building 
on  said  premises,  and  that  the  same  were  furnished  under  a  contract 
for  that  purpose,  and  were  to  be  and  were  used  by  the  defendant  C. 
D.  in  constructing  said  house  on  said  premises  and  that  there  is  due 

the  said  E.  F.  from  the  defendant  C.  D.  the  sum  of dollars  for  the 

materials  so  furnished;  and  the  court  doth  therefore  order,  adjudge 
and  decree  that  the  said  C.  D.  do  pay  the  said  E.  P.  the  said  sum  of 

dollars   as   hereinafter   provided,   and   that   the   said   E.   P.    have 

a  lien  on  said  premises  to  secure  the  same  as  the  law  provides. 

2.  And  the  court  doth  further  find  that,  in  addition  to  the  liens  here- 
tofore decreed  in  this  cause,  the  said  G.  H.  did  furnish  to  the  defendant 
C.  D.  a  large  quantity  of  lumber  to  be  used  in  the  erection  of  said 
house  on  the  said  premises,  and  that  said  lumber  was  furnished  under 
a  contract  for  that  purpose,  and  was  to  be  and  was  used  by  the 
defendant  C.  D.  in  constructing  the  said  house  on  said  premises,  and 
that  there  is  due  to  the  said  G.  H.  from  the  defendant  C.  D.  the  sum  of 

dollars,  for  the  lumber  so  furnished:  and  the  court  doth  therefore 

order,  adjudge  and  decree,  that  the  defendant  C.  D.  do  pay  to  the  said 

G.  H.  the  said  sum  of dollars,  as  hereinafter  provided,  and  that  the 

said  G.  H.  have  a  lien  on  the  said  premises  to  secure  the  same,  as  the 
law  directs. 

3.  And  the  court  having,  heretofore,  on,  etc.,  made  a  decree  in  this 
cause,  that  the  defendant  C.  D.  was  indebted  to  the  complainant  A.  B. 

in  the  sum  of dollars,  and  that  the  complainant  have  a  lien  on  the 

said  premises  to  secure  the  payment  thereof,  and  the  court  having  also, 
by  another  decree  heretofore,  on,  etc.,  rendered  in  this  cause,  ascer- 
tained and  decreed  that  L.  M.,  one  of  the  parties  hereto,  was  the  holder 
of  a  mortgage  on  the  said  premises,  which  was  a  lien  on,  etc.,  prior  to 
the  time  when  any  of  the  mechanic's  Hens  mentioned  in  this  cause 
commenced  to  take  effect;  and  the  court  having  heard  the  arguments 
of  the  counsel  for  the  respective  parties,  and  being  fully  advised  in  the' 
premiK.es.  doth  find  that  the  said  premi.ses,  up  to  and  before  tlie  time 
of  the  commencement  of  the  making  of  the  said  improvements  thereon, 

for  which  liens  in  this  case  are  sought  to  be  enforced,  was  worth  

dollars;  and  that  the  said  buildings  and  improvements  mentioned  in 
said  pleadings,  and  for  the  construction  of  which  the  several  claims 
for  liens  in  this  cause  are  sought  to  be  enforced,  have  increased  the 
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value  of  said  premises  dollars,  so  that  the  said  premises  arc  now 

worth  dollars. 

4.  The  court  doth  further  order,  adjudge  and  decree,  that  the  de- 
fendant C.  D.  do  pay  the  said  several  sums  in  this  decree,  and  the  sev- 
eral decrees  hereinbefore  mentioned,  within  days  from  this  date; 

and  in  case  of  default  in  tlie  payment  of  said  sums,  or  either  of  them, 
that  then  and  in  that  case  the  master  in  chancery  of  this  court  is  or- 
dered to  sell  said  premises  at  public  auction  to  the  highest  bidder  for 
cash;   that  said  sale  be  made  at  the  front  door  of  the  court  house  in 

— — .  in  the  county  of  aforesaid;   and  that  the  said  master  give 

public  notice  of  the  time  and  place  and  terms  of  said  sale,  such  as  the 
law  requires  in  case  of  sheriff's  sale  of  land  on  execution,  and  that  the 
said  master  execute  to  the  purchaser  or  purchasers  at  such  sale  a  cer- 
tificate of  purchase  for  the  premises  sold,  according  to  law. 

5.  It  is  further  ordered,  adjudged  and  decreed,  that  the  said  L.  M., 
the  holder  of  the  said  mortgage,  shall  have  a  first  and  prior  lien  upon 
the  proceeds  of  said  sale,  to  the  extent  of  the  value  of  said  premises, 
prior  to  the  time  of  the  commencement  of  the  making  thereon  of  said  im- 
])rovcments  for  which  liens  are  sought  in  this  cause  to  be  enforced,  and 
that  as  to  the  remainder  of  said  proceeds,  the  said  L.  M.,  the  said 
A.  B.,  complainant,  and  the  said  E.  F.  and  G.  H.,  defendants,  shall  share 
irro  rata  to  the  extent  of  their  several  liens;  and  the  said  master  is 
ordered,  out  of  the  proceeds  of  said  sale,  to  pay,  first,  the  costs  of  this 
proceeding,  including  his  commissions  and  the  expenses  of  sale,  which 
are  adjudged  against  the  defendant  C.  D.,  and  that  the  remainder  he 
shall  distribute  between  the  said  parties  as  hereinbefore  provided;  and 
should  any  overplus  remain  after  paying  all  claims  in  full,  then  the 
said  master  will  pay  the  same  to  the  defendant  C.  D..  the  owner  of  said 
premises.  The  said  master  will  report  his  doings  herein  to  the  court  at 
the  next  term  thereof,  to  which  term  this  cause  is  now  continued. 

No.  Sn.     Claim  for  lien  under  section  7. 
Statk  of  Ii.r.i.Noi.s,     "] 

County  of  ■ .    j®^- 

In  the  office  of  the  Cleric  of  the  Circuit  Court  of  said  County. 
,  Claimant,  1 


vs.  L     Claim  for  Lien. 
,  Owner. 


To   WHOM    IT   MAY    CONCERN: 

Notice  is  hereby  given  that  the  claimant,  of,  etc.,  on  the  

day  of ,  19 — ,  entered  into  a  written  (or  verbal)  contract  with  one 

of,  etc.,  under  and  by  which  claimant  agreed  to  (here  state  work 

to  be  performed  or  materials  to  be  furnished)  upon  {or  for)  a  building 
being    (or   about    to    be)    erected    upon    the    following   described    real 

estate,  of  which  the  said  was  then  the  owner,  to  wit:    {here  spe- 

rifieaUy  describe  real  estate.) 

That  by  the  terms  of  said  contract  said  work  was  (or  is)  to  be  com- 
pleted  (or  said  materials  furnished)  on  or  before  the day  of , 

19^;  and  claimant  was  {or  is)  to  receive  as  payment  therefor  the  sum 
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of dollars,  payable  as  follows,  to  wit:     {here  set  out  time  or  times 

of  payment.)      (*)      That   claimant   on   the   day   of   ,    19 — , 

completed  said  work  {or  furnished  said  materials)  according  to  the 
terms  of  said  contract. 

That  during  said   time  at  the  special  instance  and   request  of  said 

,  this  claimant  performed  extra  labor  {or  furnished  extra  material) 

on  said  premises  of  the  value  of  dollars,  as  set  forth  in  the  ac- 
count thereof  hereto  attached  and  filed  marked  as  Exhibit  "A"  and 
made  a  part  hereof. 

That  there  is  now  due  and  owing  to  the  claimant  by  the  said  , 

under   and   upon    said    contract,   after   allowing   him    all   just    credits, 

deductions  and  set-offs,  the  sum  of  dollars,   for  which  said  sum 

claimant  hereby   claims  a  lien  upon  said  above  described   real  estate 

anti  appurtenances,  and  against  the  said  as  the  owner  thereof. 

State  of  Illi> 


IXOI-S,      1 

— •  r 


County  of  -  '  ®®- 

,  being  first  duly  sworn,  on   oath   states,  that  he   is 

the  claimant  above-named;  that  he  has  read  the  foregoing  statement  of 
claim  and  knows  the  contents  thereof;  and  that  the  statements  therein 
contained  are  true. 

Subscribed  and  sworn  to,  etc. 


Where  the  work  has  not  been  completed,  omit  all  in  above  form  after 
(*)  and  continue  as  follows,  viz.:     "That  for  such  sum  as  is  now  or 

may  hereafter  become  due  and  owing  to  him  by  the  said under  and 

upon  said  contract,  said  claimant  hereby  claims  a  lieu  upon  said  above 

described  real   estate  and  appurtenances  and  against  the  said   as 

the  owner  thereof,"  and  add  afji davit. 


CHAPTER    LII. 


BILLS    TO    REMOVE    CLOUDS    AND    TO    QUIET 

TITLE. 

Section  1.  When  Propku,  and  Nature  of. 

2.  The  Bill — Parties — Practice — Defense. 

3.  Forms  of  Bills. 

4.  Form    of    Decree. 


SECTION  I. 
WHEN   PROPER,  AND   NATURE   OF. 

The  statute. — Tho  50tli  section  of  the  cliancery  code 
ill  jmrt  i>r()viclcs,  that 

"The  court  may  hear  and  determine  bills  *  *  *  to  quiet  title, 
and  to  remove  clouds  from  the  title  to  real  estate,  and  bills  to  establish 
and  confirm  titles  to  real  estate  or  incumbran  es  thereon  whether  the 
lands  in  controversy  are  improved  or  occupied,  or  unimproved  or 
unoccupied;  and  the  taking  possession  of  such  lands,  after  the  com- 
mencement of  suit  by  the  party  claiming  the  title  or  the  adverse  title, 
or  any  one  under  or  through  such  person  or  persons,  shall  not 
in  anywise  affect  the  complainant's  right  to  a  final  decree  upon  his 
bill."  1 

The  r('iii()\al  of  clouds  from  a  title  to  real  estate  is  a 
subject  of  equity  jurisdiction,  and  relief  of  that  character 
is  not  aflfordcil  liy  courts  of  law.- 

A  cloud  defined. — A  cloud  is  the  semblance  of  a  title, 
either  legal  or  eiiuitable,  or  a  claim  of  an  interest  in  land 
appearing  ui)on  the  records  or  in  some  legal  form,  but 
which  in  fact  is  unfounded,  or  whicli  it  would  be  in- 
equitable to  enforce.^  It  is  an  outstanding  claim  or 
encumbrance  which,  if  valid,  would  affect  or  impair  the 

1  Rev.   Stat.    (1913)    168;    2  J.  &  ^  Rigdon  v.   Shirk.   127   111.   411; 

A.  An.  Stat.  785.  Allott  v.   Strawboard  Co.,  237  111, 

-  Schnellbachcr  v.  Jobst.  271  111.  Su;   Dodsuorth  v.  Dodsivorth,  254 

325.  III.  49. 
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title  of  tlie  owner  of  the  land,  and  which  appears  npon 
the  face  to  be  valid  but  may  be  shown  by  extrinsic  evi- 
dence to  be  invalid.''  An  instrument  or  proceeding  which 
is  on  its  face  ]ilainly  illegal  or  void  does  not  constitute 
a  cloud,  and  there  is  no  occasion  for  the  interference  of 
a  court  to  nullify  or  set  it  aside.^ 

Possession — When  necessary. — Since  the  act  of  1869 
there  are  only  two  classes  of  eases  in  which  a  party  may 
tile  a  bill  to  quiet  title  or  remove  a  cloud  thereon :  First, 
when  he  is  in  possession;  and  second,  when  he  claims  to 
be  the  owner,  and  the  lands  in  controversy  are  unim- 
]iroved  and  unoccupied.*'  But  this  rule  does  not  apply 
where  the  primary  relief  prayed  is  upon  other  well  es- 
tablished grounds,  and  the  removal  of  the  cloud  is  prayed 
only  as  an  incident;''  or  where  the  instrument  is  sought 
to  be  set  aside  upon  the  ground  of  fraud,  or  some  other 
ground  of  equitable  cognizance.* 

Any  acts  of  dominion  exercised  over  the  property  by 
the  party  who  claims  title  which  clearly  indicate  to  others 
an  appropriation  of  the  land  to  the  purposes  for  which 
it  may  be  ordinarily  used,  are  generally  regarded  as  suf- 
licient  to  show  possession.^ 

Prior  to  the  statute  above  referred  to,  it  was  always 
held  that  a  bill  to  quiet  title  would  not  lie  where  the  com- 
plainant had  a  remedy  at  law,  or  could  maintain  eject- 


■t  Rohy   V.    Comrs.,    215   IH.    201;  248;    Olos   v.    Hucy,    ISl    111.    119; 

Allott  V.   Utrawhoard  Co.,  237   111.  Adams    v.    Black,    182    IH.    377; 

.^5.  Figgev.  Rowlen,  185  111.  2Zi;' Olos 

■>  Uohy  V.  Comrs.,  215  III.  201.  v.   Perkins,   ISS   111.   467;    Glos   v. 

oG'Hcre    V.    Abbott.    99    111.    366;  Kemp,  192   111.   72;    Brownback  v. 

Hardin  v.  Jones.  86  111.  313;  Gould  Keister,    220    111.    540;    Beiber   v. 

\.  Sternberg,  105  111.  488;   Gage  v.  Porter.  242   111.   616. 

Mayer,    117    III.    632;     Oakley    v.  t  Booth    v.    Wiley,    102    111.    84; 

Hnrlhurt,    100    111.    204;    Gage    v.  Pliillips  v.  Kcsterson,  154  III.  572; 

Williams.  119  111.  563;   Jaeniics  v.  Broivnback  v.  Keister,  220  111.  544. 

Lester,   118   111.   246;    Loan  Co.  v.  s  Craig    v.    Hammond,    199    111. 

t!pever.  138  111.  137;   Gage  v.  Cur-  370;    7?.   R.  Co.  v.  R.  R.  Co.,  208 

tis.  122  111.  520;  Olos  v.  Randolph,  III.  623;   Ward  v.  Clendening,  245 

133  111.  197;   Hughes  v.  Carrie,  135  111.  206;  Xouakowski  v.  Sobeziak, 

111.    519;    ■Johnson    v.    Huling,    127  270  111.  622. 

111.  14;   Robertson  v.  Wheeler,  162  v  LeSourd   v.    Edivards,   236    III. 

111.   566;    Monson   v.   Kill,  144   111.  169. 
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ment  ;*"  but  such  bills  wore  proper  where  the  complain- 
ant, was  in  possession,"  aocompaniod  by  title,  to  remove 
a  cloud  upon  such  title.^- 

A  bill  to  quiet  tlie  title  to  lands  will  not  lie  by  one  in 
possession,  who  does  not  first  show  some  ri.i^ht  of  owner- 
siiip,  legal  or  <>(|uitalih'.'^ 

The  fact  that  the  defendant  acquired  possession  from 
the  comiilaiiiant  through  force  or  violence  does  not 
change  the  rule  as  to  t,he  necessity  of  possession  by  the 
complainant.  ^* 

One  who  holds  an  e(|uitab]e  fee  will  be  treated  as  the 
o^\'ner,  and  such  equitable  title  will  support  the  allega- 
tion of  ownership.^° 

The  jurisdiction  of  equity  to  quiet  title  is  intended  to 
reach  persons  out  of  possession,  who  can  not  be  com- 
pelled to  defend  their  right  at  law.^" 

A  court  of  ecpiity  may  well  entertain  jurisdiction  of  a 
bill  by  a  party  out  of  the  possession  of  land  against  one 
in  its  possession,  to  remove  a  cloud  upon  title,  where 
it  also  seeks  to  redeem  from  a  sale  on  execution  for  gross 
irregularities  and  fraudulent  concealment  of  the  sale.^^ 

Where  the  complainant  is  in  possession,  and  an  action 
at  law  is  pending  to  tiy  his  title,  a  suit  in  chancery  will 
not  be  entertained.^** 

^0  Ins.  Co.  V.  Buck-master,  13  111.  v.  Howe,  100   111.   11;    Whlpiyle  v. 

201;    Kennedy  v.  Northup,  15  111.  GHbson.    158    111.    339;    Eewes    v. 

148;    Smith   v.   McConnell,   17   111.  Glos,   170   111.   436;    Glos   v.   Good- 

135;   Wing  v.  Sherrer,  77  111.  200.  nch,  175  111.  20;  McGregor  v.  Ma- 

II  S<oi(<  V.  Coofc.  37  111.  283;  Cow-  larky.    89    111.    App.    435. 

uay  V.  Cable,  37  111.  82;  Morris  v.  n  Siepftens  v.  Johnson,  255   111. 

Hogle.   37    111.    150;    McFadden   v.  CIO. 

Worthington,  45  111.  362;   Christie  ^^  Hemstreet  v.  Burdick.  90   III. 

V     Hale,    46    111.    117;    Rucker    v.  444;  Hihernian  Bank  v.  Bank,  157 

Dooley.  49  111.  377.  111.  576;   Glos  v.  Goodrich.  175  111. 

i^  Bayerque  Y.  Cohen,  1  McAllis-  20;    Coel  v.  Glos.  232  111.   142. 

ter,     113;     Overman     v.     Parker,  m  Barron  v.   Robbins,   22    Mich. 

Merap.  692;  see  Collins  v.  Collins,  22;  seo  King  v.  Higgins,  ?,  Oregon, 

19  Ohio  St.  468;   Hardin  v.  Jones,  406. 

86  111.  313.                  •  ^T  Hawortn    v.    Taylor.    108    111. 

"  ^tark    V.    Starr.    6     Wallace,  275;   Hobson  v.  McCambridgc,  130 

402;    Hopkins   v.    Granger.   52   111.  III.    367. 

504;  West  V.  Scft n<'bZi/,  54  111.  523;  is  Whitney    v.    Stevens,    97    111. 

Hoare  v.  Harris.  11  111.  24;  Bowles  482. 
V.  McAllen,  16  111.  30;  Hutchinson 


1048        Bills  to  Eemove  Clouds — Quiet  Title. 

The  burden  of  proving  an  allegation  in  a  bill  to  remove 
a  cloud  from  title  that  the  complainant  was  in  possession 
of  the  land  at  the  time  the  bill  was  filed,  is  on  the  com- 
plainant, and  such  proof  is  essential  to  the  granting  of 
the  relief  prayed;^*  and  if  the  decree  makes  no  finding 
as  to  possession,  and  there  is  no  certificate  of  evidence, 
a  decree  in  favor  of  the  complainant  must  be  reversed.^" 

The  complainant  is  not  bound  to  show  a  good  title 
against  all  the  world,^i  but  he  must  make  a  prima  facie 
case  of  ownership. -- 

A  claimant  of  tlie  legal  title  to  land  can  not  maintain 
a  bill  in  chancery  to  set  aside  an  adverse  claim  as  a  cloud 
on  his  title,  when  he  obtains  possession  of  the  land  for- 
cibly and  unlawfully.  In  equity  he  will  be  treated  as 
though  out  of  possession;"^  but  such  possession  may  be 
availed  of  to  defeat  a  bill  for  that  purpose  by  the  ousted 
party,  where  he  has  an  adequate  remedy  at  law.^* 

Possession  under  a  claim  of  ownership  based  on  a  deed 
from  a  grantor  in  possession  is  snfScient  prima  facie 
proof  of  ownership  to  sustain  a  bill  for  the  removal  of  a 
cloud  from  the  title,  but  tlie  mere  production  of  a  deed, 
from  one  who  is  not  shown  to  liave  had  possession  oi-  title 
to  the  property,  and  without  proof  of  possession  taken  or 
the  exercise  of  acts  of  ownership  over  the  property  by 
the  grantor,  does  not  prove  title.-^ 

One  who  has  executed  a  (]uit-claim  deed  intended  as  a 
mortgage,  or  one  who  has  executed  u  bond  for  deed,  may 
maintain  a  bill  to  remove  a  cloud  from  title  where  it  ap- 
pears that  he  is  the  real  owner  and  in  possession.-'' 

Where  a  bill  to  set  aside  a  deed  as  a  cloud,  shows  that 

■t^Glos   V.    Archer.    214    III.    74;  Drlancy  v.   O'Donncll,  234   111.   10. 

nclavey  v.  O'VonneV.  234  111.  109;  2*  DcUmry  v.   O'Donncll.  234   111. 

Glos  V.  Cratt!/.  196   111.  193.  109. 

2"Oios  V.  Cratty.  19G  111.  193.  ^r,  Schoettlcr  v.  Qiiinlan,  263  111. 

21  RMCfcer  V.  Doo!ei/,  49  111.  377;  637;    McGowan    v.    Olos.    258    111. 

Glos    V.    Randolph.    138    111.    268;  217;    Glos   v.    Miller.   213    111.    22; 

Hewes  v.  Glos,  170  111.  436;    Glos  Glos  v.  liucy.  ISl  111.  149;  Ileucs 

V.    Huey,    181    111.    149;    Pease   v.  v.  Glos.  170  111.  436. 

Sanderson,  1S8  HI.  597.  20  Berfc  Lumber  Co.  v.  h'upp.  ISS 

-'2  Prase   V.    Satidcrson,    188    Til.  111.   .'■.(>2;    l.anfllois ,\.  Stewart,  156 

597;   Glos  v.  Grciner.  226  111.  .''i46.  111.  G09. 

2^  Gage  v.  Hampton,  127  111.  87; 
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complainant  owns  a  part  only,  of  tlio  promises  affected 
liy  llic  (Iced,  tlie  bill  will  he  n'ood  as  to  such  portion.-' 

In  a  proceeding  to  remove  a  cloud  from  title,  proof  of 
a  warranty  dec^l  to  comidainant,  coupled  with  proof  that 
at  the  time  the  bill  was  liled  persons  living  in  a  house 
on  the  ]>reiuises  were  paying  rent  to  the  complainant, 
is  suflicient  proof  of  coni])lainant's  allegation  of  owner- 
siiip."** 

Upon  a  bill  to  set  aside  a  tax  deed  as  a  cloud  upon  title, 
proof  of  possession  by  complainant's  husband  under  a 
deed  purporting  to  convey  title,  coupled  with  a  devise 
id"  the  property  to  comi»lainant  by  her  husl)and's  will, 
is  suflicient  proof  of  title,  there  being  no  countervailing 
proof.-" 

An  adniinistratur's  deed  regular  on  its  face,  reciting 
the  decree  of  the  probate  court,  the  sale,  approval  and 
confirmation,  is  prima  facie  sufficient  as  a  title,  when 
coupled  with  proof  of  possession  by  the  grantee,  to  sus- 
tain a  bill  to  set  aside  an  invalid  tax  deed.^° 

Proof  that  complainant  in  a  bill  to  remove  a  cloud  from 
title  was  in  actual  possession,  claiming  to  own  the  fee 
under  a  quit-claim  deed,  at  the  time  the  bill  was  filed, 
will  be  received  as  a  substitute  for  actual  proof  of  owner- 
sliip,  where  there  is  no  contradictory  evidence.^^ 

The  holder  of  a  certificate  of  purchase  at  a  foreclosure 
sale  cannot  maintain  a  bill  for  the  sole  purpose  of  setting 
aside  a  tax  deed  as  a  cloud  on  title  to  the  premises  which 
are  not  in  his  possession  nor  vacant  and  unoccupied. ^^ 

When  will  lie. — The  rule  seems  to  be  in  cases  of  bills  to 
remove  clouds  upon  titles,  that  Avhere  the  claim  of  an 
ailverse  jiaity  to  land  is  valid  upon  the  face  of  tlie  in- 
strument or  tlie  i)roceedings  sought  to  be  set  aside,  and 
it  requires  the  establishment  of  extrinsic  facts  to  show 
the  supposed  conveyance  to  be  inoperative  and  void,  a 
court  of  equity  may  interfere  to  set  it  aside  as  a  cloud 


27  Snow  V.  Counselman,  136  111.  3o  gIos  v.  AuU,  221   IJ'j  562. 

191.  SI  GJos  V.  Miller,  216  111.  532. 

^»OIos    .-.   Garrett.   219   HI.  208.  3=  G?o«  v  Kennedy,  220  111.  540; 

="  aios   V.    Ptacek,   226    111.    188.  see  Miller  v.  Cook,  135  111.  190. 
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iipon  the  real  title  to  the  land  and  order  the  same  to  be 
delivered  up  and  canceled.^^ 

A  court  of  chancery  will  set  aside  as  a  cloud  on  the 
title  a  contract  of  sale,^"*  or  release  of  mortgage;*^  or 
unauthorized  execution  sale  at  law;^^  or  such  execution 
sale  under  a  decree;''''  or  a  document  when  its  office  is 
performed,  if  a  cloud.^* 

A  contract  for  the  sale  of  land  placed  in  the  hands  of 
a  third  person  to  be  held  in  escrow  should  not  be  placed 
upon  record  without  the  consent  of  the  parties,  and  if 
it  is  so  recorded  a  court  of  equity  may  set  it  aside  as  a 
cloud  upon  title.^^ 

One  acquiring  title  under  section  1  of  the  Limitation 
Act  may  maintain  a  bill  to  quiet  title  and  remove  a  cloud 
therefrom.*" 

A  court  of  equity  has  jurisdiction  to  set  aside  a  title 
procured  by  fraud  ;''^  or  to  estal)lish  an  equitable  title  of 
the  complainant,  where  the  defendant  is  in  possession 
under  a  legal  title.*- 

Equity  will  entertain  jurisdiction  at  the  instance  of  the 
owner  of  the  fee  of  land,  to  remove  a  cloud  upon  his  title 
created  by  a  sale  of  the  premises,  and  a  deed  thereto 
under  a  decree  of  foreclosure  of  a  mortgage  thereon,  al- 
though the  decree  and  deed  as  to  him  are  void,  he  not 
having  been  served  with  process  in  the  foreclosure  suit, 

^3  Reed    V.    TyJer.    5C    III.    28S;  544;    Chicago   v.   Cameron,   22   III. 

Hamilton  v.   Ctanmings,  1  Johns.  App.  91. 

Ch.  517;  Pe<«<  V.  Sftcperd,  5  Paige  sn  phiUips   v.    Pilts,    78    111.    72; 

Ch.  483;   Piersall  v.  FAliott.  fi  Pet.  Conv^ell  v.  Watkinx.  71  111.  4R8. 
9.''>;  Ward  V.  Dewe?/,  16  N.  Y.  519;  ^t  Forman    v.    Stickney,    77    111. 

Coulson  V.  City  of  Portland,  1  575;  Emmons  v.  Moore,  85  111.  304. 
Ueady,  481;   Fonda  v.  Sage.  48  N.  !^s  Frederick    v.    Ewrig,    82    111. 

Y.  173;  Mulligan  v.  Baring.  3  Da-  363. 

ley    (N.    Y.),    75;    Crooke   v.    An-  so  Sugar    v.    Frochlich,    229    111. 

draws,   40    N.    Y.    547;    Cooper   v.  397;  Lane  v.  Lesser,  135  111.  567; 

Oum,  152  111.  471;  Chicago  v.  Cam-  Sea    v.    Morehouse,    79    111.    216; 

cron,  22  111.  App.  91.  Larmon  v.  Jordan,  56  111.  204. 

si.Seo  V.  Morehouse,  79  111.  21G;  t"  Harms  v.  Krantz.  167  111.  421. 

Monson  v.  Kill,  144  111.  248;   Lar-  ^i  Kelson    v.    Rockirell.    14    111. 

mon  V.  Jordan,  56  111.  204;  Brizzo-  375;   Kennedy  v.   Northiip,  15  111. 

lara  v.  Mosher,  71  111.  41.  148. 

3^  Stanley   v.    Valentine,    79    111.  ^'^  Shays   v.   Norton,   48   111.    100 

and  cases  there  cited. 
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ami  altliousli  the  land  is  not  C'harsoal)lc  with  the  mort- 
S'age  by  reason  of  the  same  not  having  been  recorded, 
and  because  he  had  no  notice  of  its  existence  at  the  time 
he  purchased.'''' 

Although  a  levy  and  sale,  and  deed  iu  pursuance  tliere- 
of  are  void  for  uncertainty,  yet  when  tlie  defendant 
claims  title  under  them,  a  court  of  clumcery  will  render 
a  decree  quieting  tlie  title.** 

"Where  the  jmrchaser  of  land  takes  actual  possession, 
and  makes  payment  of  the  purchase  money  before  the 
recovery  of  a  judgment  against  the  vendor,  a  subsequent 
sale  of  property  under  the  judgment,  and  a  sheriff's  deed 
to  the  assignee  of  the  creditor,  will  be  set  aside  as  a  cloud 
upon  the. title  of  the  purchaser.*^ 

AVhere  a  sheriff,  who  is  interested  in  a  cause,  is  im- 
properly allowed,  after  his  term  of  office  has  expired,  to 
amend  the  return  of  the  summons  therein,  so  as  to  ob- 
viate an  ol)jection  as  to  the  jurisdiction,  and  it  appears 
that  he  is  insolvent,  a  court  of  equity  has  jurisdiction, 
upon  a  bill  filed  for  that  purpose,  to  relieve  the  defend- 
ant in  the  origiiud  proceedings  from  the  effect  of  the 
amended  return — the  same,  under  such  circumstances, 
Iiinng  fraudulently  made,  and  operating  as  a  cloud  upon 
liis  title.*" 

And  although  parties  claiming  under  a  void  sheriff's 
deed  have  no  right  to  the  land,  yet  it  is  such  a  cloud  on 
the  owner's  title,  as  would  warrant  a  court  of  equity  in 
entertaining  a  bill  for  its  removal.*'' 

A  conveyance  by  virtiie  of  a  void  decree,  though  of  no 
effect,  is  still  a  cloud  oil  a  title,  of  which  a  court  of  equity 
will  take  cognizance  and  remove.*^ 

A  second  unauthorized  patent  will  be  set  aside  as  a 
cloud  on  the  title  or  the  holder  under  the  original  jiat- 
ent.*» 

<3  Hodgrii  v.  Oiittery,  58  III.  431.  Shaw  v.  AUen,  184   111.   77. 

**  Stout  V.  Cook.  37   III.  283.  *»  Campbell  v.  McCanlian.  41   ID. 

45  Walsh  V.  Wright,  101  111.  178.  45;    Johnson    v.    Johnson,    30    III. 

*«  0' Conner    v.    Wilson,    57    111.  215;   Morris  v.  Hople,  37   III.  150; 

220.  Groves  v.  Webber.  72  111.  606;  Em- 

iT  Fitts    V.    Davi.'i,    42    111.    391;  rnotis  v.  Moore.  85  III.  304. 

Conwell   V.    Watkins,   71    111.    488;  *«  Gtlmore  v.  Sapp,  100  111.  297. 
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A  hill  in  equity  which  states  only  a  pretended  title  in 
the  defendant,  and  prays  for  relief  against  it  on  the 
ground  of  an  apprehended  injury,  can  not  be  main- 
tained/'*^ 

But  it  need  not  show  that  the  claim  set  up  by  the  de- 
fendant is  one  which  would  be  prima  facie  good  at  law ; 
nor  need  it  set  forth  the  ground  upon  wliidi  the  defend- 
ant asserts  the  validity  of  his  title."'' 

Where  land  has  been  laid  out  in  town  lots,  and  the 
occupants  are  threatened  with  numerous  suits,  a  bill  will 
lie  to  quiet  the  title,  though  each  of  the  complainants 
may  have  a  legal  title,  and,  therefore,  an  adequate  rem- 
edy at  law.'^^ 

Under  the  riglit  conferred  by  the  statute,  a  bill  of  peace 
will  lie  against  a  number  of  parties  having  distinct 
claims,  to  quiet  the  complainant's  title  to  land  granted 
by  act  of  Congress. '^^ 

This  is  the  proper  remedy  to  set  aside  a  forged  deed 
as  a  cloud  upon  the  title  of  the  true  owner.-'^* 

A  bill  in  e(iuity  to  quiet  title  will  lie  in  favor  of  an  oc- 
cupant of  part  of  a  house  against  one  who,  having  en- 
tered another  part  by  the  complainant's  permission,  re- 
mains there,  claiming  title  to  the  whole  house  under  a 
deed  alleged  by  the  complainant  to  be  a  forgery.''^" 

Where  a  grantor,  in  possession,  asserts  that  the  deed 
was  intended  as  a  mortgage,  the  grantee  may  maintain 
a  bill  to  quiet  title,  unless  the  grantor  has  the  legal  title 
and  no  intervention  of  equities  renders  the  remedy  at 
law  incomplete.^® 

Although  a  sale  of  a  house  situated  on  leased  ground, 
(iwncil  and  occupied  as  a  hcmiestead,  under  an  execution, 
confers  no  title,  still,  it  being  a  cloud  on  (he  fitlc.  equity 
will  lake  Jurisdiction  jo  remove  tiic  cloud,  especially  when 

r,n  Torrent  v.  Booming.  22  Midi.  Dyer,  1  Sawyer,  641. 

3.54.  '^i  Oliver  v.  Oliver,  110  III.  119; 

■'■1  llolhrook  V.  Winsom,  23  Mich.  see  Watson  v.  Watson,  118  111.  56; 

.■594.  S.  C,  119   111.  532. 

^^  Crete s    V.    liiinhnm,    1    ni.ick  ^'^  Sullivan     v.     Finnegan.     101 

(U.   S.),   352;    see   Gage   v.    Chap-  Mas.s.  447;  see  Gould  v.  Stcrnburg. 

man,   56    111.   311.  84   111.  170. 

'■■■I  Central    Pacific   h'.    II.   Co.    v.  r-o  Shays  v.   Norton,   48   III.   100. 
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the  pnroliaser  under  tlio  execution  is  in  possession,  and 
threatens  to  remove  tlie  liouse,  and  thus  commit  waste.®' 

ll"  a  del)t()r  conveys  hind  in  fraud  of  creditors,  to  a  col- 
lusive grantee,  and  afterward  a  defrauded  creditor  re- 
duces liis  claim  to  a  judiiuient  and  sells  the  land  under 
(execution,  the  purchaser  at  such  sale  can  have  the  fraud- 
ulent conveyance  set  aside  as  a  cloud  upon  his  title."* 

A  deed  will  lie  set  aside  as  a  cloud  where  the  name  of 
a  f^'iantee  is  inserted  after  delivery  without  the  authority 
or  acquiescence  of  either  the  grantor  or  the  real  owner 
of  the  land."» 

A  bill  to  remove  a  cloud  from  title  is  an  equitable  pro- 
ceeding and  is  subject  to  the  rules  and  maxims  of  equi- 
ty."" 

Tax  deeds  and  certificates. — Before  the  statute  to 
which  reference  has  hvinx  made,  was  enacted,  it  was  held 
in  Illinois,  that  a  court  of  equity  would  not  inquire  into 
thi>  validity  of  a  tax  sale,  merely  to  determine  whether 
it  is  a  cloud  on  the  legal  title,  and  to  enjoin  the  holder 
from  asserting  it.  Tt  was  held  to  be  solely  in  the  province 
of  a  court  of  law  to  try  its  validity."' 

Rut  it  is  now  held  that  a  party  in  possession  of  land 
may  maintain  a  bill  in  chancery  against  one  out  of  pos- 
session, to  set  aside  as  invalid,  and  a  cloud  upon  com- 
plainant's title,  a  sale  of  the  land  for  taxes  and  a  deed 
thercnmder,*'*  and  so  if  the  land  is  vacant  and  unoccu- 
jiied."' 

A  bill  will  lie  to  set  aside  a  tax  deed  as  a  cloud  on  a 
title  when  the  affidavit  on  which  it  was  issued  fraudu- 
lently and  falsely  stated  that  the  jiremises  were  vacant 
and  unoccu])ied,  thereby  obviating  the  necessity  of  giving 
notice  to  the  occupant."* 

r-T  ConkUn  \:  Foster,  51  III.  104.  «^  Reed    v.    Tyler.    56    111.    288; 

'■"  Ooiild    V.    Rternhurg,    84    111.  (Sage  v.   Chapman,   Id.   311;    Gage 

170:  see  Happleye  v.  International  v.  Billings.  Id.  268;  Oage  v.  Rohr- 

I'.ank.   93   111.    396;    Hicks   v.   8te-  back.  Id.  2G2;  see  Whitney  v.  Ste- 

lens.  121   111.   186.  -vens,  77   III.   585;    Glos  v.  Miller, 

=!>  Osby  V.  Reynolds.  260  111.  576.  213   111.   532. 

""Hooper  v.  Bank,  263  III.  400;  «s  Glos  v.  Perkins,  188   111.   4f>7. 

Bennitt  v.  Milling  Co..  119  111.  9.  «^  Langlois     v.     McCullom,     181 

•^^i  Hamilton   v.    Quimhy,   46    111.  111.  195. 
90;    Springer   v.    Rosette,    47    111. 
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AYliore  the  judgment  against  a  lot  for  taxes  is  for  too 
large  an  amount,  the  sale  tliereunder  and  deed  will  pass 
no  title,  and  such  deed  may  be  set  aside  as  a  cloud  upon 
the  title  of  the  owner.®^ 

In  the  case  of  a  tax  certificate,  issued  upon  an  illegal 
sale  of  land  for  taxes,  a  court  of  equity  will  take  juris- 
diction to  annul  the  sale  and  cancel  the  tax  certificate, 
and  thus  remove  a  cloud  upon  the  title  to  the  land."® 

In  a  proper  ease  the  court  will  only  set  aside  the  tax 
sale,  upon  condition  that  all  the  taxes  paid  by  the  party 
claiming  under  the  tax  sale  should  be  refunded  to  him.'" 
A  court  of  equity  has  power  to  remove  a  cloud  upon  the 
title  of  a  party  in  possession  of  land,  claiming  to  bo  the 
owner,  such  cloud  arising  upon  a  collector's  deed  on  a 
sale  for  taxes,  when  the  taxes  had  been,  in  fact,  paid  be- 
fore the  sale."^ 

Title  acquired  under  the  Statute  of  Limitations  by 
possession  and  payment  of  taxes  for  seven  successive 
years  under  claim  and  color  of  title,  after  the  execution 
of  the  tax  deed,  is  good  as  against  the  world,  and  in  a 
proceeding  to  have  such  tax  deed  set  aside  as  a  cloud 
upon  the  title  it  is  not  necessary  to  allege  or  prove  tlie 
invalidity  of  the  tax  deed.*"* 

Where  the  cloud  sought  to  be  removed  is  a  tax  deed, 
proof  that  the  complainant,  at  the  time  of  filing  the  bill, 
was  in  possession  of  the  property,  claiming  in  good  faith 
to  be  the  owner  thereof  under  a  deed  purporting  to  con- 
vey the  same  to  him,  is  sufficient  proof  of  title,'"  regard- 
loss  of  the  length  of  time  such  possession  had  continued 
prior  to  the  filing  of  the  bill.'^ 

65  Oage  v.  Williams,  119  lU.  563.  os  G'age  v.  Billinps,   56   111.   26S. 

""Gage  v.  Chapman,  56  lU.  311;  <">Kuhn   v.    Olos,    257    111.    289; 

Heed  V.  Tyler,  Id.  288;  see  Oagc  v.  Judson  v.  Olos.  266  111.   24. 

Rohrhack,  56  111.  262;  Oa{ie  v.  Bil-  t>  Glos  v.  Kenealy,  220  111.  540; 

lings,  Id.  268.  Olos  v.  Gleason,  209  III.  517;   Kc- 

"T  Reed    V.    Tyler,    56    111.    288;  v.raly   v.    Gins.    241    111.    15;    War- 

Phelps    V.    Harding,    87    111.    442;  ihawsky  v.  Ulos.  251  111.  377;  Mc- 

Converse  v.  Rankin,  115   111.  39S;  Gram  v.  Olos,  222  111.  628;   Towln 

Oage  v.  Pirtlc,  124  111.  502;   Ames  v.   Qiiantc,  246  111.   568. 

V.   Sankey,   128    HI.   523;    Johnson  t^GIos    v.    Davis.    216    III.    532; 

V.  Huling,  127   111.   14;    Simons  v.  Judson  v.  Olos,  249   111.  82. 
Iirakc,  179   111.   62. 
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In  a  l)ill  to  caiuel  a  tax  (IchhI  as  a  cloud  u]wn  title,  tlio 
allegations  with  rosi)e('t  to  tiie  complainant's  ownership 
and  possession  and  the  invalidity  of  the  tax  deed  are 
material  and  mnst  be  est.ablished  by  the  proof,  even 
though  not  denied  by  the  answer;"-  but  where  the  de- 
fendant to  a  bill  to  cancel  a  tax  deed  as  a  cloud  offers 
no  evidence  the  complainant  is  not  required  to  prove  that 
his  grantor  had  title,  and  hence  the  fact  that  the  trust 
deed  to  his  grantor,  offered  in  evidence  by  complainant, 
did  not  include  the  jiremises  which  the  grantor  after- 
ward conveyed  to  complainant,  is  not  sufficient  to  show 
that  the  grantor  did  not  have  any  title  to  the  land  he 
conveyed."^ 

Tn  a  proceeding  to  set  aside  a  tax  deed  as  a  cloud  on 
title  every  i)resum])tion  will  be  made  in  favor  of  the 
holder  of  the  legal  title,  and  as  against  him  no  presump- 
tion will  be  indulged  in  favor  of  the  holder  of  color  of 
title. '^ 

Where  a  tax  deed  is  invalid  for  want  of  a  proper  pre- 
ce])t  or  attested  record,  a  court  of  equity  has  jurisdic- 
tion to  declare  it  void  as  a  cloud  on  the  owner's  title  and 
require  the  latter  to  rejiay  the  money  paid  at  the  tax  sale, 
and  all  taxes  ])aid  by  the  purchaser  or  his  assignee,  with 
legal  interest."^ 

A  mortgagee  may  maintain  a  suit  in  equity  to  set  aside 
a  tax  deed  as  a  cloud  on  the  title  to  the  mortgaged  prem- 
ises. The  rule  ap])lies  also  when  the  mortgagee  holds 
under  a  deed  absolute  in  form.''* 

Setting  aside  deed  for  failure  to  support  grantor. — It 
has  been  frequently  held  in  this  State  that  wliere  a  gran- 
tor conveys  land,  and  the  consideration  is  an  agreement 
by  the  grantee  to  support,  maintain  and  care  for  the 
grantor  during  the  remainder  of  his  or  her  natural  life, 
and  the  grantee  neglects  or  refuses  to  comply  with  the 
contract,  the  grantor  may,  in  equity,  have  a  decree  re- 

■2&70S  V.   Orciner,  22G   lU.   546.  Farwell   v.    Barding,    96    lU.    32; 

■t^Warshaicsky  v.   Olos,  251  111.  Gage  v.   Waterman,  121    111.   115; 

377.  Smith  v.  Hutchinson,  108  111.  662. 

'*  Totcle  V.  Quante,  246  111.  568.  ^o  Burton  v.  Perry,  146  111.  71; 

"Be/i  V.  Johnson.  Ill  111.  374;  Miller  v.   Cook,  l.'?5   111.   190. 
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scinding  the  contract  and  setting  aside  tlie  deed  and  re- 
investing the  grantor  with  the  title  to  tlie  real  estate.'' 

A  deed  made  in  consideration  of  the  future  support 
of  the  grantor  is  distinguished  from  an  ordinary  deed 
of  bargain  and  sale  in  that  the  grantor  parts  with  his 
property  in  consideration  of  future  support,  which  a 
court  of  equity  cannot  compel  the  grantee  to  furnish 
and  a  court  of  law  cannot  make  good  in  case  the  grantee 
violates  his  agreement."* 

The  evidence,  to  justify  setting  aside  such  a  deed  must 
be  such  as  to  justify  the  conclusion  that  the  contract  was 
entered  into  by  the  grantee  with  a  fraudulent  intent,'^ "  or 
has  been  abandoned,''^  and  the  grantee's  failure  must  be 
substantial  and  in  relation  to  material  matters  so  as  to 
render  performance  of  the  rest  a  thing  different  from 
that  contracted  for.^" 

If  the  grantor,  by  his  or  her  unjustifiable  acts,  pre- 
vents tlie  grantee  from  performing  his  agreement  there 
can  he  no  presumption  of  fraud  on  the  part  of  the  gran- 
tee, such  as  will  justify  setting  aside  the  deed.^^ 

Where  a  deed  is  made  upon  the  consideration  that  the 
grantor  shall  live  with  and  be  supported  by  the  grantee 
the  latter  is  not  bound  to  furnish  sui)port  at  any  otluM- 
place,  and  if  the  grantor  chooses  without  cause  to  remain 
away  from  the  grantee's  homo  and  live  with  other  per- 
sons, the  grantee  is  not  hound  to  pay  money  for  tlie 

TT  Frazier  v.   Miller,   16  111.   48;  ty.  209  111.  291;   Dameracki  v.  Ja- 

Oara  V.  Oard,  59  III.  46;   Jones  v.  nckoivski,  255  111.  575. 
Wee!?/.  72  111.  449;  Kusch  \.  Kusch,  ■!«  Frazier  v.   Miller.  IG   111.   4S; 

14:',   111.   3."3;    Cooper  v.  Gum.  152  Kitssell  v.  RoWiins,  247  111.  510. 
111.  171;  McClelland  V.  McClelland,  ■'^■^  Chamberlin   v.    Sanders,    26S 

176    111.    83;    Fahriee   v.    Von    der  111.   41. 

Brelie,   190    111.   460;    Pettinger  v.  '■■'  Russell    v.    Robhins.    247    111. 

Pettinrjer,  208  III.  582;   Calkins  v.  510;    Chamberlin   v.    Sanders.   268 

Calkins,    226   111.    Ill;    CocJionour  111.  41. 

V.  Rateliff,  223  111.  274;    Oillen  v.  «<>  Pettinger    v.     Pettinger.     208 

Oillen.    238    111.    218;    Williams    v.  111.    582;    JivsseU   v.    Robbins.    247 

Langicill,  241  111.  441;   Hensan  v.  111.   510. 

Cookscy.   237    111.    620;    Zeigler   v.  si  Calkins    v.    Calkins.    220    III. 

Bank.  245  111.  180;   Russell  v.  Rob-  111;   M'illiams  v.  Lannuill,  241  111. 

bins,  247  111.  510;   Htebbins  v.  Pel-  441;    Russell  v.   Robbins.   247    111. 

510;    Wood  V.  Leeka,  262  111.  607. 
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support  and  services  furnisliod  by  such  otlu'i'  jiersoiis 
wliicli  sli(>  could  liavo  fiiniislicd  in  licr  own  liomo.-- 

In  dotonuiniug  whether  proper  support  was  furnished 
by  the  grantee  under  his  agreement  to  sup])ort  the  gran 
tor,  the  conchtion  and  station  in  life  of  the  ^lai'tles  at 
tlie  time  the  agreement  was  made  must  bo  considered.*^ 

Defendants  to  a  bill  to  set  aside  a  deed  upon  tlie  ground 
that  they  liave  failed  to  keep  their  agreement  to  support 
the  grantor,  cannot  urge  the  defense  that  the  agreement 
was  not  in  writing  and  signed  by  them,  where  they  have 
not  pleaded  the  Statute  of  Frauds.*'' 

For  want  of  mental  capacity. — A  higher  degree  of  men- 
tal capacity  is  required  to  make  a  valid  deed  than  is  essen- 
tial to  make  a  will,  and  the  mere  fact  that  the  grantor 
comprehended  that  he  was  making  a  deed  is  not  sufficient 
to  sustain  it.*^ 

The  test  of  mental  capacity  necessary  to  make  a  valid 
deed  is  that  the  grantor  be  capable  of  understanding  in 
a  reasonable  manner  the  nature  and  effect  of  the  act  in 
which  he  is  engaged,  and  if  he  is  capable  of  transacting 
ordinary  business  affairs  in  which  his  interests  are  in- 
volved he  may  be  regarded  as  competent  to  dispose  of 
his  property  by  deed.*® 

It  is  not  sufficient  that  he  merely  comprehends  that 
he  is  making  a  deed.*^ 

He  must  have  mental  ability  to  cope  with  an  antagonist 
and  to  understand  and  protect  his  own  interests.** 

Neither  old  age,  eccentricity,  nor  even  impairment  of 
the  grantor's  mental  faculties;*^  nor  the  fact  that  he  is 
possessed  of  delusions,  or  sutfers  lapses  of  memory  a. 

82  Russell    V.    Eohbins,    247    111.  Greene  v.   Maxwell,   251   111.   335; 

510.  ^'oble  V.  Xoblc,  255  111.  629. 

»i  Russell    V.    Robhins,    247    111.  s- .Vob/e  v.Noble.  255   111.  629. 

510.  8s  Greene    v.    Maxwell,    251    111. 

•<*  Domeracki  v.  Janikowski,  255  335;  Ring  v.  Lawless,  190  111.  520. 
111.   575.  sa  Kelly    v.    Xusbaian,    244    111. 

»■•  Trailor    v.    Harvey,    256    111.  loS;    McLaughlin   v.   McLaughlin. 

171;    Greene  v.   Lawless,   251    111.  241  111.  36G;   Baker  v.  Baker,  239 

335.  111.  82;  Sears  v.  Taughan,  230  111. 

se  Baker  v.   Baker.   239   111.   82;  572. 
Sears    v.    Vaughn,    230    111.    572; 
67 
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to  matters  unconnected  with  the  transaction  giving  rise 
to  the  deed,  are  grounds  for  setting  the  deed  aside,  if 
sucli  grantor  had  sufficient  mind  and  memorj-  to  compre- 
hend the  nature  and  effect  of  the  transaction,  and  to  pro- 
tect his  own  interests.*'' 

The  mere  fact  tluit  a  parent  fails  to  divide  his  i^roperty 
equally  among  his  cliildren  is  not  evidence  of  mental  in- 
capacity.'"    (See  Section  4.  Chajiter  41,  page  747,  ante.) 

For  inadequacy  of  consideration. — Inadequacy  of  con- 
sideration for  a  deed  is  ground  for  equitable  relief  if 
coupled  with  other  circumstances  showing  opjiression  or 
undue  influence,  or  that  ihe  grantor,  through  age,  sick- 
ness, ignorance  or  mental  incapacity,  did  not  fully  com- 
prehend his  act,  or  when,  1)y  the  supjtression  of  material 
facts  or  through  surprise  or  stress  of  financial  circum- 
stances, he  is  led  into  an  improvident  bargain,  in  wliicli 
cases  equitable  relief  will  be  granted."'- 

Relief  upon  that  ground  alone  will  be  decreed  only 
when  the  inadequacy  is  so  gross  that  it  shocks  the  con- 
science and  furnishes  decisive  evidence  of  fraud.^* 

Duress. — To  justify  setting  aside  a  deed  knowingly  and 
regulai'ly  executed  and  acknowledged,  ui)on  tlie  ground 
that  it  was  obtained  by  duress,  the  acts  relied  upon  must 
amount  to  more  than  mere  importunate  ])ersuasion  or 
even  threats,  unless  accom])anie(l  liy  sucli  acts  as  induced 
the  grantor  to  act  under  fear  of  his  life  or  gi-eat  bodily 
injury  in  case  of  refusal.** 

The  act  must  bo  such  as  to  so  affect  his  mind  that  the 
execution  of  the  deed  cannot  be  said  to  be  his  voluntary 
act."'- 

Where  a  deed  is  executed  to  secure  an  amount  of 
money  actually  due  from  the  grantor  to  the  grant(M>  as 
the  result  of  transactions  having  a  criminal  aspect,  a 
court  of  etpiity  will  not  set  aside  such  conveyance  even 

on  Baker  v.   Baker,   239   IH.   83;  »<  VanGnndy   v.   Steele,   2C1   111. 

Crosby  v.    Dorward,   248    111.   471.  20G;    Huston    v.    Smitfi.    248    III. 

"1  McLaughlin     v.     McLaughlin,  C!tG. 

241  111.  366.  m  Hintz  v.   Hintz.  222   111.   248; 

«2  Hardy  v.  T)yas.  203  111.  lill.  &7iea  v.  Murphy.  164  111.  614;  Ha- 

D-i  Perry  v.  Pearson,  135  111.  218.  gan   v.    Wahl.  168   111.   646. 
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tliougli  its  execution  was  judcnrcd  l)y  tlirrats  of  crim- 
inal prosocution."" 

Undue  influence. — I'lidnc  inflnonco  wliieli  will  avoid  a 
(locd  iiuist  go  to  tiio  extent  of  depri\'ing  the  grantor  of 
his  free  agency,  and  intluence  which  is  nierely  the  re- 
sult of  affection  and  which  is  not  wrongfully  exorcised, 
is  not  ground  for  avoiding  a  deed.-'" 

In  case  of  a  deed  from  cliihl  (o  parent,  client  to  at- 
torney, or  ward  to  guardian,  the  law  ])resuines  undue 
influence,  and  if  the  good  faith  of  the  ti'ansaction  is  chal- 
lenged, the  grantee  has  the  burden  of  establishing  such 
good  faith.'* 

Li  case  of  a  deed  from  a  parent  to  his  child  such  pre- 
sumption will  only  arise  as  one  of  fact,  based  upon  proof 
that  the  natural  dominion  of  the  parent  has  ceased,  and 
that  bis  will  lias  been  overcome  by  that  of  the  child  so 
that  the  act  is  not  his  own  but  that  of  the  child.''-' 

Such  presumption  only  arises  when  m  addition  to  the 
natural  relation,  there  is  proof  of  a  confidential  relation 
in  which  the  child  dominates  the  parent.' 

The  existence  of  a  fiduciary  relation  between  the  gran- 
tor and  grantee  is  not,  of  itself,  ground  for  setting  aside 
the  deeds,  wber(>  they  were  not  procured  through  im- 
proi)er  means  or  their  execution  attended  with  any  cir- 
cumstance of  oppression  or  overreaching  on  the  part  of 
the  grantee.^ 

A  sale  of  property  by  the  owner  to  his  agent  and  at- 
torney in  fact  is  not  necessarily  void,  and  it  will  be  sus- 
tained if  the  transaction  is  sliown  to  be  open,  honest  and 
fair.''     (See  Section  ."1,  Chapter  41,  ante,  page  740.) 

Failure  of  consideration. — "Where  land  is  conveyed  in 
consideration  of  marriage  and  the  grantee  refuses  to 


^^  Kronmeyer   v.    Buck.    258    lU.  "o  MrLauphlin     v.     McLauohlin. 

5S6,  and  cases  cited.  241   HI.   .'jeG. 

"7  FitZfjrrald    v.    AUen.    240    III.  i  FitzfjernUl  v.  Alien.  240  111.  SO; 

SO:  Traitor  v.  Harvey.  256  111.  171.  haker  v.  Baker.  239  111.  82. 

^•>  McLaughlin     v.     McLaughlin,  -  Carlock  v.  Carlock.  249  111.  330. 

241   in.  366.  ^Crosby    v.     Dorvcard.    248    111. 

471. 
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c-onsuininate  the  marriage,  a  re-conveyance  will  be  de- 
creed.* 

A  court  of  equity  lias  power  to  set  aside  a  deed  from 
husband  to  wife  pi'ocured  by  her  by  fraudulently  pre- 
tending affection  for  him  and  promising  to  be  a  faithful 
wife,  with  the  intention  of  abandoning  him  when  she 
obtained  the  pro^Derty.^ 

A  deed  based  on  the  consideration  of  marriage,  which 
was  lawfully  consummated  between  the  parties,  will  not 
be  set  aside  because  the  grantee  broke  her  alleged  prom- 
ise to  be  a  kind  and  dutiful  wife,  to  use  the  property  for 
the  benefit  of  both  and  to  support  the  grantor  in  his  old 
age."  A  deed  will  not  be  set  aside  for  breach  of  cove- 
nant.'' 

Fraud  upon  marital  rights. — A  voluntary  conveyance 
of  land  by  either  party  to  an  intended  marriage,  with- 
out the  knowledge  of  the  other,  and  shortly  before  the 
marriage,  is  prhiia  facie  a  fraud  upon  the  dower  rights 
of  such  other  and  the  burden  is  upon  the  grantee  to  es- 
tablish its  validity.  Such  conveyance  will  be  treated  as 
fraudulent  and  void  as  against  the  party  surprised,  and 
his  or  her  marital  rights  in  the  land  so  conveyed  will 
not  be  affected  ther(>l)y.'^ 

Such  conveyance  will  be  set  aside  to  the  extent  of  the 
inchoate  rights  of  dower  of  the  party  surprised,  but  the 
mere  possibility  that  a  wife  may  acquire  some  other 
rights  in  the  future,  such  as  the  right  to  alimony,  sepa- 
rate maintenance,  widow's  award,  etc.,  does  not  justify 
setting  the  deed  aside  absolutely,  whatever  may  be  the 
rule  if  such  rights  have  already  come  into  existence.** 

Bills  of  this  character  have  been  looked  upon  as  an- 
alagous  to  ci'editors'  bills,  and  it  has  been  held  that  a 

<  Rockefellow    v.    Ncwcomb,    57  III.   11  fi;    Higgins  v.   Higgins,  219 

111.    in?.  111.   1-lG;    Jones  v.  Joves,   213   111. 

^llursrn  v.  Hurscn,  212  111.  377.  22S;  Danniher  \.  Daniiihcr,  201  111. 

0  Jackson  v.  Jackson,  222  111.  4.  489;   Clark  v.  Clark.  liZ  III.  448; 

T  O'Ncil  V.   Capers.  257   111.   528.  Freeman  v.  Harttnan.  45   111.  57; 

« Bigoncss  v.   Iluhhard,   2G7    111.  1    Scrlbner    on    Dower,    Chap.    28, 

301;    neke    v.    Ilticnkeiimeir,    2G0  §101;    Perry  on  Trusts,   §213. 
Ill    131;    Dunbar   v.    Dunbar.    254  » Dcke  v.   Huenkenieir,    260   111. 

111.  281;   Biankenshii)  v.  Hall.  233  131. 
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wifo  whose  husband  had  conveyed  his  real  estate  with 
intent  to  defranil  iier  of  her  marital  rights  was  within 
tlie  protection  of  the  statute  against  conveyances  made 
with  intent  to  liinder  and  delay  creditors.^" 

A  court  of  ecinily  will  not  lend  its  aid  to  cancel  a  deed 
executed  and  placed  on  record  by  the  comphiinant  for 
the  jnirpose  of  defeating  his  wife's  right  to  dower  and 
of  placing  the  property  beyond  her  reach  in  anticipation 
of  divorce  or  separate  maintenance  proceedings." 

Ante-nuptial  contracts. — A  bill  in  equity  will  lie  by  a 
sni'viving  widow  to  set  aside  an  ante-nu))tial  contract  be- 
tween liei-  and  her  deceased  husl)and,  where  after  an  en- 
gagement to  marry,  she  was  induced  to  execute  the  same 
by  fraud  and  deceit  as  to  tlu^  nature,  extent  and  value 
of  her  intended  husband's  property,  and  where  such 
contract  did  not  make  suitable  provision  for  her  in  view 
of  the  value  of  her  husband's  property. ^- 

If  the  provision  for  the  intended  wife  is  disproportion- 
ate to  the  means  of  the  intended  husband,  the  husband 
and  those  claiming  under  him  have  the  burden  of  proving 
that  the  intended  wife,  at  the  time  she  executed  the  con- 
tract, had  full  knowledge,  or  reasonable  means  of  knowl- 
edge of  the  nature,  character  and  value  of  the  intended 
husband's  proi)erty.^* 

The  complainant  must  prove  the  allegation  of  her  bill 
that  a  marriage  engagement  had  been  entered  into  before 
the  contract  was  made,  otherwise  no  fiduciary  relation 
is  established  and  the  defendants  are  not  called  upon  to 
prove  that  the  complainant  knew  the  extent  and  value 
of  the  property,  or  circumstances  sufficient  to  charge  her 
with  notice.^* 

The  financial  and  social  condition  of  the  wife  and  her 

io  Higgins    v.    Biggins.    219    111.          ^^  Murdock  v.  Murdock.  219  111. 

146;    Dcke   V.    Huenkenmeir,    2G0  123;    Warner  v.   Warner,   235  III. 

111.  131.  448;   Yarde  v.  Yarde,  187  III.  626; 

11  Creighton  v.  Roe,  218  111.  G19.  Mines  v.  Phee,  254  111.  60. 

i:  Yarde  v.  Yarde,  187   111.  636;           ^i  Martin    v.    Collison,    266  III. 

Achilles  v.  AdiiUes.  137   111.   589;  172;    Hessick  v.  Hessick,  169  111. 

Martin   v.    CoWson,   266    111.    172;  486;   Achilles  v.  Achilles,  137  111. 

M'arner  v.    Warner.   235    111.   448;  589. 
Murdock  V.  Murdock,  219  111.  123. 
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family  prior  to  her  marriage  is  not  a  test  for  determin- 
ing wliether  the  provision  for  her  is  fair  and  reason- 
able.i^ 

The  fact  that  the  intended  husband  and  wife  had  lived 
near  each  other  for  many  years  and  were  well  acquainted 
and  that  the  intended  husband  was  reputed  to  be  a  man 
of  wealth,  does  not  supply  proof  of  knowledge  by  the 
intended  wife  of  the  nature,  character  and  value  of  the 
intended  husband's  property.^® 

See  "Proceedings  for  Dower,"  page  923  ante. 

For  false  representations. — To  justify  a  court  of  equity 
in  setting  aside  a  deed  ujion  the  groimd  of  false  represen- 
tation the  fact  of  such  misrepresentation  must  be  estab- 
lished by  clear  proof;  the  representation  must  be  about 
a  material  matter  and  be  relied  upon  by  the  complain- 
ing party,  and  if  the  representation  is  as  to  a  matter  of 
opinion  or  of  a  fact  equally  open  to  inquiry  by  both  par- 
ties, and  in  regard  to  which  neither  is  presumed  to  trust 
or  rely  upon  the  other,  equity  is  not  justified  in  inter- 
fering.*'' 

The  mere  fact  that  the  complainant  has  made  a  bad 
trade  and  has  received  less  than  its  real  valui'  for  his 
property  does  not  justify  setting  th(>  transaction  aside, 
where  the  inadeciuacy  of  consideration  is  not  so  gross 
as  to  be  unconscionable.*^ 

Where  an  unfaii'  advantage  has  been  taken  of  the  situ- 
ation of  the  complainant  to  procure  from  lihn  an  un- 
reasonable and  unconscionable  bargain  the  contract  will 
be  rescinded.'" 

Contract  of  insane  person. — A  person  who  has  been  ad- 
judged insane  may  al'ter  being  restored  to  reason,  dis- 
alifinn  and  have  set  aside  a  contract  entered  into  while 

15  War»fT    V.    Warner,    2"ri    111.  rront  v.  Oil  Co..  26.1  111,  .i4;   PrcTV- 

448.  tice  V.  Crane.  234  111.  302. 

i<i  Murdoch  v.  Murdovk.  210   111.  ^^^  VanGundy   v.    Steele,   2G1    111. 

123;    Yarde  v.  Yarde,  1S7   111.  636.  206. 

t-!  VaitGiiiid;/   v.    Sterje,    261    111.  '«  Nolan    v.    /.apar.    2f.(!    111.    3!!; 

206;   Turk  v.  Doicninp,  76  111.  71;  Menkin.i  v.  Lifihtner,  IS   111.   2S2; 

Yoiinp    V.     Young,    113    III.    430;  Dalilmann    v.    Gangantc,    238    III. 

Fauntlcroy  v.  Wilroor,  SO  111.  477;  224. 
Schramm  v.  O'Connor,  ns  111.  539; 
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ho  was  insane,  but  if  tlio  jiarty  wlio  doalt  witli  liim  did  so 
in  good  I'aitli  and  without  notice  of  liis  insanity,  tho 
l)arty  socking  disallinnanco  must  rotuiii  or  offer  to  re- 
turn, what  lie  lias  roooivod  under  the  eontraet.-" 

Wliere  an  insane  grantor  does  not  receive  the  consider- 
ation paid  nor  any  benefit  therefrom,  the  conveyance  will 
be  sot  aside  in  equity  without  any  return  or  ofifor  to  re- 
turn the  consideration,  even  though  the  grantee  may  not 
Iiave  known  the  grantor  was  insane.-' 

The  same  rule  applies  where  the  grantee  has  notice 
of  tho  grantor's  insanity  and  the  consideration  paid  is 
wasted  or  lost  by  him,  or  where  the  considei'ation  paid 
is  so  inadequate  as  to  evince  an  intention  of  the  grantee 
to  take  advantage  of  tho  grantor's  infirmity  to  cheat  and 
defraud  hiuL-- 

SECTION  II. 
THE  BILL— PARTIES— PRACTICE— DEFENSE. 

A  bill  to  set  aside  and  remove  a  cloud  upon  title  is  bad 
on  demurrer,  if  it  fails  to  show  that  the  complainant  is 
in  possession  or  that  the  ])remises  are  unoccupied  or 
unimproved.  ^"  To  authorize  the  coui't  to  cancel  or  set 
asiile  a  tax  deed  for  land,  the  deed  must  be  set  out  in 
the  bill  and  the  objections  to  its  validity  alleged  with 
a  prayer  for  relief  against  it.-^  On  a  bill  in  equity  to 
remove  a  cloud  from  complainant's  title  to  land,  an  equi- 
table title  is  all  that  is  required  to  support  the  allega- 
tions of  ownership  of  the  title.^* 

=0  J/errj/ V.  Bf-rp/eZd,  264  III.  84;  Brown,   12   Bradw.    291;    Hutchin- 

Ronan    v.    Bluhm.    173    111.    277;  son   v.   Howr.    100    111.    11;    John- 

EUredge  v.   Palmer.   18.")   111.   618.  son   v.   Hilling.   127    111.    14;    Olos 

21  Williams  v.  Williams.  265  III.  v.    Goodrich,    17.5    111.    20;    Glos   v. 

64;  Jordan  v.  Kirkpatrick,  251  111.  Randolph.    1.S3    111.    197;    Olos    v. 

116.  O'Toole,  173  111.  366;  Glos  v.  Beck- 

'li  Williams  v.  Williams.  265  man,  183  III.  158;  Figge  v.  Row- 
in.  64;  Hardy  v.  Dyas.  203  111.  Irn.  185  111.  234;  Glos  v.  Kemp, 
211;  Amos  v.  Bank.  221  111.  100;  192  III.  72;  Delaney  v.  O'Donnell, 
Clay  V.  Hammond.  199  III.  370.  234   III.   109;    Judson   v.   Olos,   249 

'T  Hardin   v.  Jones.   86   III.   313;  III.    S2. 

Gage  v.  Abbott.  99  III.  366;   Oage  2s  Oagc  v.  Reid.  104   111.  509. 

V.    Griffin.    103    III.    41;     Gage    v.  ^^  Hemstreet  v.  Burdick,  90  111. 

Schmidt,    104    111.    106;    Parke   v.  444. 
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A  complainant  who  seeks  to  set  aside  a  tax  deed  as  a 
cloud  need  not  look  beyond  the  record  to  ascertain  who 
is  the  holder  of  such  tax  deed,  and  if  the  person  who  ap- 
pears of  record  to  be  such  holder  is  made  a  defendant, 
he  should,  if  he  has  conveyed  such  title,  set  up  that  fact 
in  his  answer.^^ 

The  complainant  must  aver  and  prove  title  in  himself 
and  the  proof  must  at  least  establish  prima  facie  title.-"* 

One  who  claims  a  substantial  interest  in  land  involved 
in  a  proceeding  to  remove  a  cloud  on  title  has  a  right  to 
become  a  party  to  such  proceeding.-^ 

A  person  who  has  parted  with  all  interest  in  land  is 
not  a  necessary  party  defendant  to  a  bill  against  his 
grantees  and  others  for  the  purpose  of  quieting  title  to 
the  land.-" 

A  bill  to  set  aside  a  tax  deed  as  a  cloud  must  aver  that 
such  deed  is  invalid.^"  And  the  burden  of  proving  its 
invalidity  is  upon  the  complainant.^^  A  bill  by  the  ven- 
dor of  real  estate  for  the  rescission  of  the  contract  of 
sale,  and  its  cancellation  for  the  faihu-e  of  the  vendee  to 
comply  with  its  terms,  should  show  by  specific  allega- 
tions of  acts,  that  he  has  done  in  good  faith  all  that  he  is 
required  to  do,  before  the  ]mrchaser  can  be  placed  in 
default  for  not  complying  with  his  part  of  the  agreement. 
The  vendor  can  not  take  advantage  of  his  own  failure 
to  comy>ly  with  his  part  of  the  contract.^- 

A  defendant  cannot  complain  that  other  persons  were 
not  made  parties  where  his  interest  is  in  no  way  preju- 
diced.^^ 

On  bill  by  the  owner  of  land  to  set  aside  a  sale  of  it  on 
execution,  against  a  former  owner  and  another,  as  a 
cloud  upon  title,  the  defendants  in  the  exigent  ion,  though 


23  Lilois   V.   Glos,   257   111.    85.  3"  Gage  v.   MvLaiii/hlin,   101    III. 

■iijudson   V.    Glos,   249    111.    82;  155;    Gage  v.  Bussc.  102   111.   592. 

Glos  V.  Qreiner,  226  111.  546;   Mc-  ^'i  Hyde   v.    Heath.   75    111.    381; 

Goionn  v.  Glos,  258   111.   217.  Gage  v.  Baily,  115  111.  646;  Ritchie 

2'^Ackley   v.    Croucher,    20:;    111.  v.  Pease.  114  111.  3.'')3. 

,>;30.  »=  Sloan   v.    Wells.   141    III.    502. 

:»  liohy   V.   Co7nrs.,  252   111.   575.  as  Lilois  v.  Glos.  2Z7  III.  85. 
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inopor  parties,  arc^  not  indispensable  parties,  wliere  no 
decree  is  entered  affecting  tlioir  interest,  sncli  as  vacating 
the  entry  of  satisfaction  of  tlie  jndi>inent  against  tliein.-'*'' 

"Wiiere  coni])lainant  and  her  hnsband  conveyed  her 
farm  in  exchange  for  anotlier  farm,  the  deed  to  which 
was  taken  in  the  name  of  tlie  hnsband  who  also  held  title 
to  personal  jiroperty  which  was  conveyed  with  the  farm, 
the  hnsband  sliould  be  made  party  defendant  to  a  bill  to 
set  aside  such  deed.-'-"' 

On  bill  to  set  aside  a  conveyance  of  land,  the  wife  of 
the  grantee,  having  only  an  inchoate  right  of  dower,  is 
not  a  necessary  party.  It  is  otherwise  when  licr  right 
of  dower  is  consummated  by  the  death  of  her  hnsband.^" 

The  eonrt  is  M-ithout  jui-isdiction  to  construe  a  deed 
under  a  1>i]l  (o  (juiet  title,  where  it  is  not  incidental  to 
the  granting  of  the  relief  ])rayecl.'''^  _ 

AVhen  allegations  of  fraud  in  a  bill  are  made  upon 
information  and  belief  the  facts  upon  which  such  belief 
is  founded  must  be  stated.^* 

Laches. — Laches  will  not,  as  a  general  rule,  be  imputed 
to  one  in  peaceable  possession  of  land,  for  delay  in  i-e- 
sorting  to  a  court  of  equity  to  establish  his  legal  title 
thereto.^^ 

Costs. — Costs  in  a  proceeding  resulting  in  the  cancella- 
tion of  a  judgment,  levy,  sale,  certificate  and  sheriff's 
deed,  as  a  cloud  on  title,  are  properly  decreed  against  the 
defendants,  where  they  refused  to  release  the  lien  of 
their  judgment  upon  demand  made  before  the  filing  of 
the  bill." 

^*  Farm.   \at.   Bk.   v.    Sperling,  Parker  v.   Shannon,  137   111.   376; 

113  111.  273.  Henderson    v.    Harness,    184    III. 

35  TanGandy   v.    Steele,   2G1   111.  520;   Dorman  v.  Dorman,  1S7  111. 

206.  154;    Shaiv  v.   Allen,  85   111.   App. 

so  Kusch  V.  Ktisch.  143   111.  353.  23;   Lumber  Co.  v.  Rupp,  18S  111. 

!^i  Church  V.  Page,  257   111.   472.  562;   Brumbock  v.  Brumbock,  198 

3i  Murphy   v.    Murphy,    189    111.  IlL  66. 

360.  *o  Lumber  Co.  v.  Rupp,  188  111. 

30  Wilson   V.   Bycrs,   77    111.    76;  562. 
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SECTION   in. 

FORMS  OF  BILLS. 

No.  SIS.     Bill  to  quiet  title  and  cancel  deed. 

To  the  Honorable  .Tiidges  of  the  Circuit  Court  of  the  County  of -,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  on,  etc.,  one  E.  F.,  late  of,  etc.,  now  deceased,  being  the  owner  in 
fee  simple  of  the  following  described  real  estate,  to  wit:  (Here  de- 
scribe the  same,)  by  his  deed  of  that  date,  duly  executed  and  acknowl- 
edged, conveyed  the  said  described  premises  to  one  G.  H.,  of,  etc.,  and 
that  afterward,  on,  etc.,  the  said  G.  H.,  by  his  deed  of  that  date  duly 
executed  and  acknowledged,  conveyed  the  said  premises  to  B.  B.,  late 
of,   etc.,   but  now   deceased,   the  father   of   your   orator. 

2.  Your  orator  further  represents,  that  on,  etc.,  the  said  B.  B.  departed 
Your  orator  further  represents,  that  on.  etc..  the  said  B.  B.  departed 

this  life,  intestate,  leaving  your  orator  his  only  heir  at  law,  by  means 
whereof  your  orator  became,  and  now  is,  the  owner  In  fee  of  the 
said  premises. 

3.  Your  orator  further  represents,  that  up  to  and  at  the  time  of  the 
conveyance  from  the  said  G.  H.  to  the  said  B.  B.  the  said  premises 
were  vacant  and  unoccupied;  that  soon  after  your  orator's  father 
purchased  said  lands  he  took  posession  and  commenced  the  improve- 
ments of  the  same,  and  the  said  iireniises  are  now  in  a  full  state  of 
cultivation,  with  a  valuable  dwelling  house,  barn  and  other  improve- 
ments thereon;  and  that  the  same  have  been  in  the  actual  use,  occu- 
pation and  possession  of  the  said  B.  B.  and  your  orator  ever  since 
the  said  purchase  by  the  said  B.  B.  from  the  said  G.  H. 

4.  Your  orator  further  represents,  that  all  the  said  deeds  of  convey- 
ance, except  the  deed  from  the  said  E.  P.  to  the  said  G.  H.,  were  duly 
recorded  in  the  recorder's  oflice  of  said  county  soon  after  the  same 
were  executed  and  delivered;  that  the  said  deed  of  conveyance  from 
the  said  E.  F.  to  the  said  G.  H.,  by  some  accident  or  oversight  on 
the  part  of  the  said  G.  H.,  was  not  recorded  until,  etc.;  and  that  one 
J.  K.,  the  defendant  hereinafter  named,  who  is  a  speculator  in  lands 
and  defective  titles,  discovered,  by  some  means,  that  there  was  no 
deed  on  record  from  the  said  E.  F.,  deceased,  and  that  there  was  a 
link  lacking  in  the  chain  of  your  orator's  title  to  said  premises,  and 
well  knowing  that  your  orator  was  in  the  possession  of  the  same, 
claiming  title  thereto  in  fee,  on,  etc.,  made  application  to  D.  F.  and 
C.  F.,  the  sons  and  only  heirs  at  law  of  the  said  E.  F.  deceased,  as  it 
is  claimed,  the  said  E.  F.  then  having  been  dead  for  a  long  space  of 
time,  and,  by  some  means  or  representations,  procured  a  quit-claim 
deed  of  conveyance  from  the  said  D.  F.  and  C.  F.  as  the  heirs  at  law  ot 
the  said  E.  F.,  for  the  said  described  premises;  and  on,  etc.,  filed  the 
same  for  record  in  the  recorder's  ollice  in  said  county,  and,  by  reason 
of  his  said  deed  being  first  ot  record,  and  in  order  to  annoy  and  vex 
your  orator  in  the  premises,  now  sets  up  and  claims  title  to  the  said 
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lands  as  against  your  orator,  but  refuses  to  oonimenre  a  suit  at  law 
against  your  orator  to  try  title  to  the  said  premises. 

5.  Your  orator  furtlier  represents,  that  the  said  deed  of  conveyance 
of  said  D.  F.  and  C.  F.  to  the  said  J.  K.,  by  reason  of  the  same  having 
been  first  placed  on  record  in  the  recorder's  office  of  said  county,  is  a 
cloud  upon  the  title  of  your  orator  in  said  premises,  and  tends  to 
depreciate  the  value  and  sale  thereof. 

6.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity;  your  orator  prays  that  the  said 
J.  K.,  who  is  made  party  defendant  to  this  bill,  may  be  required  to 
make  full  and  direct  answer  to  the  same,  hut  not  under  oath,  the 
answer  under  oath  being  hereby  tvaived;  and  that  the  said  deed  of  con- 
veyance from  the  said  D.  F.  and  C.  P.  to  the  said  ,1.  K.,  bearing  date 
on,  etc.,  as  aforesaid,  of  the  said  premises,  may  be  set  aside  and 
declared  void  as  against  your  orator,  as  a  cloud  upon  the  title  of  your 
orator;  and  that  the  said  deed  may  be  delivered  up  to  be  canceled; 
and  that  your  orator  may  have  such  other  and  further  relief  in  the 
premises  as  equity  may  require  and  to  the  court  shall  seem  meet. 

7.  May  it  please  the  court  to  grant  the  writ  of  summons  in  chancery, 

directed  to  the  sheriff  of  the  said  county  of ,  commanding  him  that 

he  summon  the  defendant  J.  K.  to  appear  before  the  said  court,  on  the 

1st  day  or  the  next  term  thereof,  to  be  held  at  the  court  house  in 

,  in  the  county  of aforesaid,  then  and  there  to  answer  this  bill, 

etc. 

No.  SIfi.     Bill  to  quiet  title,  and  to  set  aside  a  tax  deed. 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  County  of ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court 
that  your  orator  is  the  owner  in  fee  simple  of  the  following  described 
real  estate  to  wit:  (Here  describe  the  premises ;)  that  he  derived  title 
thereto  as  follows:  (Here  set  forth  the  chain  of  title;)  that  ever  since 
your  orator  purchased  the  said  premises  as  aforesaid,  he  has  been,  and 
now  is,  in  the  actual  possession  thereof,  and  has  paid  all  the  taxes 
assessed  thereon  as  the  same  became  due  and  payable. 

2.  Your  orator  further  represents,  that  for  the  year  19-r,  there  was 
assessed  upon  the  said  premises  for  the  state  and  county  taxes  for  that 

year  the  sum  of  dollars,  which  said  assessment  was  on,  etc.,  duly 

paid  by  your  orator  to  E.  P.,  the  collector  of  taxes,  in  and  for  the  town- 
ship of  that  being  the  township  in  which  said  premises  are  situ- 
ated; as  will  appear  by  the  tax  receipt  therefor,  ready  to  be  produced, 
a  copy  of  which  is  hereto  attached,  marked,  "Exhibit  A,"  and  is  made  a 
part  of  this  bill  of  complaint. 

3.  Your  orator  further  represents,  that  on,  etc.,  one  G.  H.,  the  county 
treasurer  of  said  county,  filed  in  the  county  clerk's  office,  of  the 
county  aforesaid,  a  delinquent  list,  and  published  notice  of  application 
for  judgment,  in  which  said  delinquent  list  and  notice  the  said  prem- 
ises were  not  included;  and  he  did  not,  with  the  county  clerk  of  said 
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county,  correct  the  said  delinquent  list,  and  malie  the  affidavit  required 
by  law,  on  the  first  day  of  the  term  of  the  county  court  of  said 
county;  that,  notwithstanding  the  defects  and  omissions  of  duty  as 
aforesaid,  and  that  the  taxes  on  the  said  premises  had  been  duly  paid 
by  your  orator  as  aforesaid,  the  said  county  treasurer  sued  for,  and 
on,  etc.,  obtained  a  judgment  and  precept  in  the  county  court  aforesaid, 
against  the  said  premises,  and  afterward,  on,  etc.,  at  a  public  sale 
of  lands  and  town  lots  for  the  taxes  due  and  remaining  unpaid  thereon 
for  the  year  19 — ,  as  aforesaid,  sold  the  said  premises  to  one  R.  S., 
and  issued  the  usual  certificate  of  purchase  therefor;  that  the  said 
R.  S.  afterward,  on,  etc.,  assigned  his  said  certificate  of  purchase  to 
one  O.  P.;  that  afterward,  on,  etc.,  upon  a  fraudulent  and  defective  affi- 
davit of  the  said  0.  P.,  the  clerk  of  the  county  court  of  said  county  ex- 
ecuted a  deed  of  conveyance  to  the  said  O.  P.;  and  that  the  said  0.  P. 
afterward,  on,  etc.,  by  his  quit-claim  deed  of  that  date,  conveyed  all  his 
right,  title  and  interest  in  the  said  premises,  to  C.  D.,  of,  etc.,  the 
defendant  hereinafter  named;  that  the  said  tax  deed  to  the  said  0.  P., 
and  the  quit-claim  deed  from  the  said  0.  P.  to  the  said  C.  D.,  were  filed 

for  record  in  the  recorder's  office  of  the  said  county  of  ,  on,  etc., 

and  duly  recorded  in  book  of  deeds,  on  pages 

4.  Your  orator  further  represents,  that  he  had  no  notice  of  the  said 
premises  having  been  so  sold  for  said  taxes,  or  the  execution  of  the 
said  certificate  of  purchase,  or  the  making  of  the  said  deed  of  con- 
veyance, until,  etc.;  and  that  as  soon  as  he  learned  thereof,  he  called 
upon  the  said  C.  D.  and  exhibted  to  him  your  orator's  tax  receipt  as 
aforesaid,  showing  that  said  taxes  had  been  paid  by  your  orator,  and 
that  the  said  sale  had  been  erroneously  made,  and  demanded  of  the 
S3,id  C.  D.  that  he  execute  a  quit-claim  deed  for  said  premises  to  your 
orator,  and  thus  relieve  the  title  of  your  orator  in  the  said  premises 
from  the  cloud  cast  thereon  by  the  tax  sale  and  deeds  as  aforesaid, 
with  which  reasonable  request  in  that  behalf,  the  said  C.  D.  refused 
to  comply,  falsely  pretending  that  the  said  taxes  had  not  been  paid, 
and  that  the  judgment  for  taxes,  sale  and  deeds  were  in  every  respect 
regular  and  valid,  and  claimed  to  have  a  valid  title  to  said  premises, 
but  declined  to  institute  a  suit  at  law  against  your  orator  to  test  the 
validity  of  his  title  to  said  premises. 

5.  Your  orator  further  represents,  that  the  said  tax  deed  to  the  said 
O.  P.,  and  the  quit-claim  deed  from  the  said  0.  P.  to  the  said  C.  D. 
are  clouds  upon  the  title  of  your  orator  in  the  said  premises,  and  tend 
to  depreciate  the  value  thereof,  and  ought,  therefore,  to  be  set  aside 
and  declared  null  and  void,  and  be  delivered  up  to  be  canceled  under 
the  direction  of  this  honorable  court. 

6.  Forasmuch,  therefore,  as  your  orator  is  without  remedy  In  the 
premises,  except  in  a  court  of  equity;  your  orator  prays  that  the  said 
C.  D.,  who  is  made  party  defendant  to  this  bill,  may  be  required  to 
make  full  and  direct  answer  to  the  same,  hut  not  under  oath,  the 
answer  under  oath  heiuij  hcrehy  waived;  and  that  the  said  judgment 
against  the  said  premises,  the  proceedings  thereon,  (he  tax  deed  to 
the  said  O.  P.,  and  the  deed  from  the  said  0.  P.  to  the  defendant  as 
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aforesaid,  may  be  set  aside  and  declared  void  as  aaginst  your  orator, 
asa  cloud  upon  the  title  of  your  orator;  and  that  the  said  deeds  may 
be  decreed  to  be  delivered  up  to  be  canceled;  and  that  your  orator  may 
have  such  other  and  further  relief  in  the  premises  as  equity  may 
require  and  to  the  court  shall  seem  meet. 

May  it  please  the  court,  etc.     {Pray  process  as  in  No.  21,  ante.) 

-Vo.  320.     Bill  to  quiet  title  and  to  set  aside  a  contract  of  sale.*^ 

To  the  Honorable  .Judges  of  the  Circuit  Court  of  the  County  of  ,  in 

the  State  of  Illinois, 

In  Chancery  sitting: 

1.  Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court, 
that  your  orator  is  seized  in  fee  simple  of  the  following  described 
real  estate,  to  wit:  {Here  insert  description;)  that  on,  etc.,  one  C.  D., 
of,  etc.,  one  of  the  defendants  hereinafter  named,  applied  to  your 
orator,  and  represented  that  he  was  the  agent  of  the  Rock  River  Col- 
lege Association,  and  as  such  was  about  to  purchase  lands  in  the  vicin- 
ity of  the  above  described  premises,  and  obtained  from  your  orator 
a  proposition  for  the  sale  of  the  said  premises,  in  the  words  and  figures 
following,  to  wit: 

"Chicago,    January     22,    1S69. 

"I  will  sell  to  C.  D.,  Sup't  Rock  River  College  Association,  the  {Here 
describe  the  premises)  for  dollars  per  acre,  one  fourth  cash,  bal- 
ance one,  two  and  three  years,  with  interest  at  eight  per  cent.  I 
further  agree  to  wait  until  May  1,  1.SG9,  for  first  payment,  by  purchaser 
giving  bond  with  approved  security  for  payment,  with  interest  at  eight 
per  cent  as  above. 

A.  B." 

Your  orator  further  represents,  that  the  said  0.  D.,  at  the  time  of  the 
making  of  such  proposition,  requested  your  orator  to  give  him  ten  days' 
refusal  upon  the  terms  mentioned  therein,  which  your  orator  refused 
to  do,  but  did  tell  him  that  if,  within  the  next  ten  days  after  that,  he 
received  an  offer  to  purchase  the  said  premises,  he  would  advise  the 
said  C.  D.  of  such  offer  before  selling  the  same. 

2.  Your  orator  further  represents,  that  your  orator  saw  the  said 
C.  D.  almost  daily  for  the  next  ten  days  after  the  making  of  the 
said  proposition;  that  the  said  C.  D.  never  notified  your  oratbr  during 
that  time  of  any  acceptance  of  said  proposition:  and  that  afterward, 
on  the  30th  day  of  January,  1869,  your  orator  and  the  said  C.  D.  met, 
and,  by  mutual  consent,  the  said  proposition  was  abandoned;  that 
afterward,  on  the  1st  day  of  February,  1S69,  your  orator  contracted  to 
sell  an  undivided  half  of  the  said  premises  to  one  E.  F.;  an  after- 
ward, on  the  10th  day  of  February,  1869,  your  orator  bound  himself 
to  convey  five  acres  of  the  said  premises  to  Cook  county,  for  the 
purposes  of  a  Normal  school;  that  on  the  8th  day  of  the  same  month, 
the  Park  bill  passed  one  branch  of  the  legislature,  and  was  expected  to 
pass  the  other  branch,  which  would  greatly  enhance  the  value  of  said 
premises;   that  afterward,  on  the  ITth  day  of  February,  1S69,  the  said 

*'  Larmon  v.  Jordan,  56  111.  204. 
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C.  D.  applied  to  your  orator  and  offered  to  pay  him  dollars,  and 

take  a  contract  tor  the  sale  of  the  said  premises,  which  offer  your 
orator   declined,    and    declared    the    said    former    proposal    abandoned. 

3.  Your  orator  further  represents,  that  on  the  ISth  day  of  February, 
1869,  the  said  C.  D.,  in  order  to  defraud  your  orator,  and  to  compel 
your  orator  to  make  sale  of  said  premises  to  him  under  said  proposi- 
tion, wrote  under  the  said  proposal,  the  following  words,  to  wit: 
"The  above  proposal  accepted,  and  notice  given  February  18,  1869. 
C.  D.".  And  afterward,  on  the  26th  day  of  March,  1869,  caused  the  said 
proposal  and  acceptance  to  be  recorded  in  the  recorder's  office  of  Cook 
county,  wherein  the  said  premises  were  situated. 

4.  Your  orator  further  represents,  that  afterward,  the  said  C.  D. 
assigned  the  said  proposal  to  one  G.  H.,  of,  etc.,  another  defendant 
hereinafter  named,  who  now  pretends  to  hold  the  same  as  a  valid 
contract  with  your  orator. 

5.  Your  orator  further  represents,  that  the  said  proposal,  with  the 
said  acceptance  thereunder  written,  and  recorded  as  aforesaid,  is  a 
cloud  upon  your  orator's  title  in  the  said  premises,  and  has  the  effect 
to  greatly  depreciate  the  value  thereof,  and  to  prevent  your  orator 
from  making  sale  of  the  same. 

C.  Forasmuch,  therefore  as  your  orator  is  without  remedy  in  the 
premises  except  in  a  court  of  equity;  your  orator  prays  that  the  said 
C.  D.  and  G.  H.,  who  are  made  parties  defendants  to  this  bill,  may  be 
required  to  make  full  and  direct  answer  to  the  same,  but  not  under 
oath,  the  answer  under  oath  being  hereby  waived;  and  that  the  said 
supposed  contract  may  be  declared  null  and  void,  and  as  a  cloud  upon 
the  title  of  your  orator  may  be  removed,  and  be  delivered  up  to  be 
canceled;  and  that  your  orator  may  have  such  other  and  further 
relief  in  the  premises  as  equity  may  require,  and  to  the  court  shall 
seem  meet. 

May  it  please  the  court,  etc.     (Pray  process  as  in  No.  31,  ante.) 

No.  .(:.'/.     Bill  to  set  aside  deed  for  failure  of  consideration. 
1.    Your  orator,  A.  B.,  of,  etc.,  respectfully  represents  unto  the  court 

that  on  and  prior  to  the  day  of  ,  19 — ,  he  was  the  owner  in 

fee  simiUe,  and  in  possession  of  the  following  described  real  estate, 
to  wit:     (Here  describe  real  estate),  upon  which  there  was  situated  a 

two-story   brick    dwelling   house,    containing   rooms,    and    of   the 

value  of  dollars.     That  your   orator   was   possessed   of   no  other 

property,  either  real  or  personal,  except  his  wearing  apparel.  That  on 
said  last  mentioned  day,  your  orator,  who  was  a  widower  and  of  the 

age  of  about years,  and  in  ill-health  and  infirm,  by  warranty  deed 

of  that  date,  conveyed  the  said  described  premises  to  B.  B.,  a  defend- 
ant hereinafter  named,  who  is  the  son  and  only  child  of  your  orator; 
which  said  deed,  duly  signed,  sealed  and  acknowledged  by  your  orator, 
was  delivered  to  the  said  B.  B.  and  afterward  filed  for  record  in  the 

office  of  the  recorder  of  deeds  for  said  county  and  duly  recorded 

in  book  on  page  of  the  records  of  said  county;   as  from  a 

copy  of  said  deed  which  is  hereto  attached,  marked  exhibit  "A"  and 
made  a  part  of  this  bill  of  complaint,  will  more  fully  appear. 
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2.  Thai  while  the  consuieratioii  for  said  deed  and  conveyance  is  in 
said  deed  expressed  to  be  the  sum  of  one  dollar  and  natural  love  and 
affection,  the  true  considertation  therefor  was  an  agreement  in  writing 
then  and  there  entered  into  by  the  said  B.  B.  to  supiiort  and  maintain 
your  orator  In  comfort  for  and  during  his  natural  life;  to  provide  him 
with  proper  food  and  clothing  suitable  to  his  condition  in  life,  with 
necessary  care  and  medical  attention,  and  a  reasonable  amount  of 
money  for  his  incidental  expenses,  and  to  defray  the  expenses  of  the 
funeral  and  interment  of  your  orator  after  his  death,  which  said 
written  agreement  was  then  and  there  duly  signed  by  the  said  B.  B. 
and  delivered  to  your  orator.  That  shortly  after  the  delivery  thereof 
to  your  orator  of  said  agreement,  the  said  13.  B.  in  some  way  unknown 
to  your  orator,  surreptiously  obtained  possession  thereof,  and  refused 
thereafter  to  surrender  the  same  to  your  orator,  and  as  your  orator 
believes  and  charges,  finally  destroyed  the  same. 

That  immediately  upon  the  execution  and  delivery  of  said  deed  the 
said  B.  B.,  together  with  his  wife,  C.  B.,  and  their  family,  took  pos- 
session of  and  moved  into  said  premises,  which  prior  to  that  time 
had  been  occupied  by  your  orator  alone,  and  have  ever  since  con- 
tinued to  use  and  occupy  the  same,  allowing  your  orator  the  use  of  but 
one  room  thereof. 

3.  Your  orator  further  represents  that  the  said  B.  B.  did  not,  in 
accordance  with  his  said  agreement,  support  your  orator  in  comfort, 
nor  provide  him  with  proper  food  and  clothing  suitable  to  his  con- 
dition in  life,  nor  with  necessary  care  and  medical  attention,  nor  with 
a  reasonable  amount  of  money  for  his  incidental  expenses,  but  utterly 
refused  and  neglected  so  to  do. 

4.  That  shortly  after  the  execution  of  said  conveyance  the  said 
B.  B.  and  C.  B.,  his  wife,  with  a  view  to  rendering  the  life  of  your 
orator  miserable  and  unhappy  and  for  the  purpose  of  compelling  him 
to  leave  said  premises,  began  a  course  of  cruel  and  unkind  treatment 
toward  your  orator;  that  they  almost  daily  used  insulting,  abusive  and 
profane  language  toward  him  and  on  several  occasions  that  said  C.  B. 
violently  assaulted  your  orator  without  cause,  in  the  presence  of  and 
without  the  interference  of  the  said  B.  B.,  and  ordered  your  orator  to 
leave  said  premises.  That  the  said  B.  B.  in  violation  of  his  said  agree- 
ment failed  to  furnish  or  supply  your  orator  with  suitable  clothing 
for  one  of  his  age  and  state  of  ill-health,  whereby  he  has  during  the 
cold  and  inclement  weather  been  subjected  to  great  discomfort  and 
suffering.  That  the  food  furnished  your  orator  has  been  of  the  coars- 
est kind,  poorly  prepared  and  insufficient  in  quantity. 

5.  That  on  several  occasions  your  orator  became  ill  and  was  con- 
fined to  his  room  and  bed  and  required  medical  aid,  medicines  and 
nursing,  but  that  the  said  B.  B.,  although  repeatedly  requested  by  your 
orator  to  do  so,  refused  to  furnish  him  such  medical  aid,  medicines  and 
nursing,  and  on  the  contrary  left  your  orator  alone  and  unattended,  by 
reason  whereof  your  orator  was  compelled  to  call  upon  his  friends  and 
the  neighbors  for  assistance. 

6.  That  during  the  severe  winter  season  and  while  your  orator  was 
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confined  to  his  bed  through  illness  his  room  has  been  wholly  without 
fire  or  heat,  whereby  his  illness  was  greatly  aggravated  and  increased. 

7.  That  on  or  about  the  day  of  19 — ,  by  reason  of  said 

continued  ill-treatment  and  neglect  of  your  orator  by  the  said  B.  B., 
your  orator  was  compelled  to  and  did  leave  said  premises  and  make 
his  home  elsewhere,  since  w'hich  time  the  said  B.  B.  and  his  family 
have  enjoyed  the  full  use  and  occupation  of  the  same. 

8.  Your  orator  further  represents  that  the  said  B.  B.  is  a  by 

trade  and  that  his  income  therefrom  is  and  has  been  for  years 

last  past  at  least  the  sum  of dollars  per ,  and  that  your  orator 

is  informed  and  believes  and  states  the  fact  to  be  that  he  is  possessed 

cf  personal  property  of  the  value  of  at  least dollars;  and  that  he 

is  therefore  well  able  to  comply  with  his  said  contract  with  your 
orator. 

9.  That  your  orator  now  believes  and  so  charges  that  the  failure  of 
the  said  B.  B.  to  comply  with  the  terms  of  his  said  agreement,  the 
cruelty,  neglect  and  ill-treatment  toward  and  of  your  orator  by  the 
said  B.  B.  and  C.  B.  his  wife,  and  the  theft  and  destruction  of  the 
said  agreement  by  the  said  B.  B.,  were  all  in  accordance  with  and 
pursuant  to  a  deliberate  design  and  intention  on  their  part  to  drive 
your  orator  from  said  premises  in  order  that  they  might  enjoy  the  full 
use  and  occupation  thereof,  and  to  deprive  your  orator  of  both  his 
rights  under  said  contract  and  his  interest  in  said  premises.  Your 
orator  therefore  insists  that  it  would  be  inequitable  and  unconscionable 
to  longer  permit  said  conveyance  to  exist  or  the  said  B.  B.  to  retain 
said  premises;  that  the  consideration  for  the  same  has  wholly  failed 
and  that  your  orator  is  entitled  to  have  the  said  deed  set  aside  and 
declared  null  and  void. 

10.  Your  orator  further  represents  that  the  said  B.  B.  has  repeatedly 
threatened  to  sell  or  incumber  said  premises,  and  that  your  orator 
fears  that  he  will  do  so  and  thereby  deprive  your  orator  of  his  right 
and  interest  therein,  unless  restrained  by  the  order  of  this  honorable 
court. 

11.  Forasmuch  therefore,  as  your  orator  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity,  your  orator  prays  that  the  said 
B.  B.  and  the  said  C.  B.,  his  wife,  who  are  hereby  made  parties 
defendant  to  this  bill  of  complaint,  may  be  required  to  make  full  and 
direct  answer  thereto,  hut  not  under  oath,  the  answer  under  oath 
being  hereby  waived;    that  the  said  deed  of  conveyance  e.xecuted  by 

your  orator  to  the  said  B.  B.,  bearing  date  the  day  of  ,  19 — , 

and  recorded  in  book  of  deeds,  on  page  thereof,  in  the  office 

of  the  recorder  of  deeds  of  said  county,  convoying  the  premises 

hereinbefore  mentioned,  be  set  aside  and  declared  null  and  void  by 
the  decree  of  this  honorable  court;  that  your  orator  may  be  reinvested 
with  the  title  to  said  premises  the  same  as  if  said  deed  to  the  said 
B.  B.  had  never  been  executed;  that  the  said  deed  may  be  decreed  by 
this  court  to  be  delivered  up  and  canceled  and  annulled,  and  hereafter 
held  for  naught;  that  the  said  B.  B.  be  decreed  to  vacate  said  promises 
and  to  deliver  up  the  possession  thereof  to  your  orator;   that  the  said 
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B.  B.  may  be  restrained  by  the  order  and  injunction  of  this  lionorable 
court  from  selling,  mortgaging  or  otherwise  incumbering  or  disposing 
of  the  said  described  real  estate;  and  that  your  orator  may  have 
such  other  and  f\irther  relief  in  the  premises  as  equity  may  require 
and  to  the  court  may  seem  meet. 

(Add  prayer  for  process  and  itijiinclion.) 

yo.  3li2.     Bill  to  set  aside  deed  executed  in  fraud  of  marital  rigJits  and 

to  annul  ante-nuptial  contract. 
(Vfrnie  and  address  as  in  No.  320,  ante.) 

1.  Your  oratrix,  R.  T.,  respectfully  represents  that  slie  is  now  and 
has  been  for  years  last  past,  a  resident  of,  etc. 

2.  That  on,  etc.,  while  visiting  friends  at,  etc.,  she  became  acquainted 
with  T.  T.,  the  defendant  hereinafter  named,  who  on,  etc.,  proposed 
marriage  to  her,  which  proposal  she  accepted,  and  thereupon  entered 
into  an  engagement  to  marry  him;  and  that  thereafter  on,  etc.,  she 
and  the  said  T.  T.  were  lawfully  intermarried  and  lived  and  cohabited 
together  as  husband  and  wife  until,  etc.,  at  which  time  she  and  her 
said  husband,  because  of  incompatibility  and  other  reasons,  mutually 
agreed  to  and  since  then  have  lived  separate  and  apart. 

3.  That  at  the  time  said  agreement  to  marry  was  entered  into,  the 

said  T.  T.  was  a  widower,  aged  about  years,  aud  had  by  a  former 

wife,  two  daughters,  B.  T.  and  C.  T.,  who  at  present  reside  at,  etc.; 
that  he  was  at  that  time  engaged  in  farming:  that  your  oratrix  was  a 

spinster,  of  about  the  age  of  years,  having  no  financial   means, 

and  was  engaged  in  teaching  school  for  a  livelihood,  at,  etc. 

4.  That  prior  to  the  time  of  said  proposal  of  marriage  by  the  said 
T.  T.,  your  oratrix  had  no  knowledge  whatsoever  as  to  what  property 
he  owned  and  possessed,  nor  the  value  thereof,  other  than  that  he 
owned  a  well  stocked  and  equipped  farm  and  was  apparently  prosper- 
ous; that  shortly  after  said  engagement  to  marry  was  entered  into  the 
said  T.  T.  falsely  and  fraudulently  represented  to  your  oratrix  that  all 

the  personal  estate  owned  by  him  did  not  exceed  in  value 

dollars;  and  that  all  the  real  estate  owned  by  him  did  not  exceed  in 
value  the  sum  of  $ ;  and  further  that  his  said  daugh- 
ters were  greatly  averse  and  opposed  to  his  re-marrying,  but 
that  if  your  oratrix  would  contract  and  agree  with  him  that  in  con- 
sideration of  the  release  and  relinquishment  by  him,  of  all  right,  title 
and  interest  he  might  acquire  in  the  event  that  he  should  survive 
her,  in  and  to  all  property  which  your  oratrix  owned  or  might  there- 
after acquire,  she  would  accept  in  lieu  and  in  full  payment  and  satis- 
faction of  her  share  as  widow  in  his  estate,  including  what  is  termed 
"widow's  award,"  as  well  as  all  right  of  dower  in  his  real  estate,  the 

sum  of dollars,  which  sum  he  represented  was  substantially 

equivalent  in  value  to  one-third  of  all  his  property,  his  said  daughters 
would  become  placated  and  reconciled  to  his  proposed  marriage  with 
your  oratrix,  and  that  your  oratrix,  believing  and  relying  ui)on  such 
statements  and  representations  by  the  said  T.  T.  as  to  the  value  of  his 
property  and  his  financial   worth,  and  having  full  confidence  in   his 

68 
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expressed  intention  to  treat  lier  fairly,  made  no  inquiry  or  investiga- 
tion to  ascertain  tlie  trutli  of  tlie  same  and  tliereafter,  on,  etc.,  entered 
into  an  agreement  in  writing  witii  tlie  said  T.  T.  in  the  words  and 
figures  following,  to  wit:      (Here  insert  agreement.) 

5.  Your  oratrix  further  represents,  that  shortly  after  her  marriage 
with  the  said  T.  T.  she  learned  that  at  the  time  of  said  agreement 
to  marry,  the  said  T.  T.  was  the  owner  and  possessed  of  real  estate 

of  the  value  of  at  least  dollars,  and  of  personal  estate  of 

the  value  of dollars,  the  possession  and  ownership  of  which  he 

had  fraudulently  concealed  from  your  oratrix,  and  that  instead  of 
being  worth  only  the  sum  of  dollars  as  he  had  falsely  rep- 
resented to  your  oratrix  at  the  time  of  the  execution  by  her  of  said 

contract,  he  was  then  and  still  is,  worth  the  sum  of dollars, 

over  and  above  all  his  indebtedness  and  liabilities;  by  reason  whereof 
your  oratrix  charges  that  she  is  not  bound  by  the  said  contract  so 
entered  into  by  her  and  that  the  same  was  and  is  unfair,  unreasonable 
and  unjust  and  should  be  so  decreed  by  this  court. 

6.  Your  oratrix  further  represents  that  at  the  time  said  agree- 
ment of  marriage  was  entered  into  the  said  T.  T.  was  the  owner  in 
fee  simple  of  certain  tracts  of  land  in  said  county  and  state,  described 

as  follows,  to  wit:     (Here  describe)  ot  the  value  of dollars; 

that  after  said  agreement  of  marriage  was  entered  into  and  after  your 
oratrix  had  executed  and  delivered  the  said  agreement  hereinabove 
set  forth,  and  immediately  prior  to  said  marriage,  and  without  the 
knowledge,  consent  or  acquiescence  of  your  oratrix,  and  for  the  pur- 
pose of  defrauding  her  of  her  dower  or  marital  rights  in  said  real 
estate,  the  said  T.  T.  on,  etc.,  for  the  i)urported  consideration  of  one 
dollar  and  natural  love  and  affection,  executed  and  delivered  to  his 
daughters,  the  saidB.  T.  and  C.  T.,  a  quit  claim  deed  purporting  to 
convey  to  them,  in  common,  the  fee  simple  title  to  the  said  above  de- 
scribed real  estate,  which  said  deed  was  afterward,  on,  etc.,  filed  for 
record  in  the  office  of  the  recorder  of  deeds  tor  the  said  county  of 
;  as  by  a  copy  of  said  deed,  and  the  certificates  of  acknowl- 
edgment and  recording  thereof,  hereto  attached  and  marked  "Exhibit 
A"  and  ready  to  bo  produced  in  court,  will  more  fully  appear. 

7.  Forasmuch,  therefore,  as  your  oratrix  is  without  remedy  in  the 
premises,  except  in  a  court  of  equity,  your  oratrix  prays  that  the 
said  T.  T.,  B.  T.  and  C.  T.,  who  are  made  i)arties  defendant  to 
this  bill,  may  he  required  to  make  full  and  direct  answer  to  the  same, 
hut  not  under  oath,  the  ansioer  under  oath  beinri  hereby  waived;  that 
the  said  contract  so  entered  into  by  and  between  your  oratrix  and  the 
said  T.  T.  may  be  declared  to  be  fraudulent  in  law  and  in  fact,  and 
null  and  void  and  ot  no  binding  force  and  effect,  and  that  the  same  be 
set  aside;  that  the  said  deed  of  conveyance  from  the  said  T.  T.  to 
the  said  B.  T.  and  C.  T.  may  be  declared  to  be  null  and  void  in  so  far 
as  the  same  affects  the  inchoate  right  of  dower  of  your  oratrix  in  the 
said  real  estate  thereby  conveyed;  and  that  your  oratrix  may  have 
such  other  and  further  relief  in  the  premises  as  equity  may  require. 

(Add  prayer  fur  process  us  in  Xo.  21,  ante,  and  affidavit.) 
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SECTION  IV. 

FORM  OF  DECREE. 

JiO.  ,123.     Decree  to  quiet  title  and  to  cancel  deed. 
(Caption  and  title  of  cause  as  in  A'o.  203,  ante.) 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint 
herein,  the  answer  thereto,  the  replication  of  the  complainant  to  such 
answer,  and  the  proofs  taken  in  said  cau.se,  and  having  been  argued  by 
counsel  for  the  res|)ective  parties,  and  the  court  having  duly  con- 
sidered the  same,  and  being  fully  advised  in  the  premises; 

Doth  order,  adjudtw  and  decree  that  the  said  deed  of  conveyance 
from  the  said  D.  F.  and  C.  F.  to  the  defendant  .1.  K.,  bearing  date  on, 
etc.,  of  the  said  premises,  to  wit:      (Here  describe  the  premises,)   and 

recorded  in  the  recorder's  office  of  the  said  county  of ,  be  and  the 

same  is  hereby  set  aside  and  declared  null  and  void  as  against  the  com- 
plainant, his  heirs  and  assigns,  as  a  cloud  upon  the  title  of  the  com- 
plainant, and  that  the  defendant  J.  K.  do  deliver  up  the  said  deed  to 
be  canceled  by  the  clerk  of  this  court. 

It  is  further  ordered,  that  he  defendant  pay  the  costs  of  this  suit, 
to  be  taxed  by  the  clerk,  and  that  exeiution  issue  therefor. 

Tn  ;i  bill  to  remove  a  cloud  from  the  title,  a  re-convey- 
ance from  the  defendant  to  the  complainant,  should  not 
he  decreed.^- 

A  decree  of  court  on  a  l)ill  to  remove  a  cloud  on  com- 
jilainant's  title,  dismissing  the  bill  and  finding  the  title 
in  one  of  the  defendants,  is  liinding  and  conclusive  on  all 
l)ersons  claiming  title  under  the  parties  to  that  suit,  and 
estops  them  from  disputing  the  title  thereby  established, 
or  going  behind  such  decree  and  questioning  the  title 
as  it  was  then  found.^* 

Tender, — A  bill  to  set  aside  a  tax  deed  which  alleges  a 
readiness  and  willingTiess  to  pay  whatever  may  be  ad- 
judged against  the  comi)lainant  for  taxes  and  costs  in- 
curred by  the  defendant,  is  sut'ticient  to  authorize  the 
court  to  determine  the  right  to  relief,  but  not  to  enter  a 
judgment  against  the  defendant  for  costs." 

Where  there  has  been  no  tender  made  to  the  defendant 

42  Rucfcer  v.  Dooley,  49  111.  377;  211;    Gage  v.  Arndt.  121  III.  491; 

ConweU  V.   Watkins.   71   111.   488;  McCartney  v.  Morse,  137  III.  481; 

Pratt    V.    Kendig.    128     111.    293;  Goodrich    v.    Rohrbeck,    139     111. 

.Shields  v.  Bush.  189  111.  534.  .'532;   Gage  v.  Goudy.  141  111.  21.5; 

*3  Harding  v.  Fuller.  141  111.  308.  Olos  v.  Goodrich.  175  111.  20;   Ke- 

**  Glos   v.   Lumber   Co.,   183   III.  neaty  v.  Glos,  241   111.  15. 
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of  the  sums  i)aid  by  liim,  with  interest,  it  is  error  to  re- 
quire him  to  pay  costs  ;*®  but  if  a  tender  be  made  it  must 
be  unconditional  in  order  to  avoid  liability  for  costs/^  * 

A  decree  setting  aside  tax  deeds  need  not  use  the  iden- 
tical words  employed  in  the  bill  in  describing  such  deeds, 
if  it  is  clear,  from  a  consideration  of  the  bill  and  the  de- 
cree, that  the  deeds  set  aside  were,  in  fact,  the  ones  de- 
scribed in  the  bill.*" 

Findings  in  a  decree  canceling  a  tax  deed  as  a  cloud, 
to  the  effect  that  the  affidavit  for  the  deed  was  "not  suf- 
ficient" and  "not  in  compliance  with  the  statute,"  are 
conclusions  of  law  and  not  findings  of  fact,  and  will  not 
sustain  the  dcree  in  the  absence  of  any  other  attempt 
to  preserve  the  evidence.^'' 

It  is  a  condition  precedent  to  relief  in  a  proceeding 
to  set  aside  a  tax  deed  as  a  cloud  upon  title,  that  the 
complainant  shall  re-imburse  the  holder  of  the  deed  for 
moneys  expended,  with  interest  thereon.** 

Eefusal  of  the  defendant  to  a  bill  to  cancel  a  tax  deed 
as  a  cloud  to  accept  a  tender  of  all  he  was  entitled  to, 
thus  rendering  a  reference  to  the  master  necessary, 
authorizes  the  court  to  require  him  to  pay  all  costs  oc- 
casioned by  such  refusal.*^ 

In  order  to  charge  the  holder  of  a  tax  deed  with  the 
costs  of  a  proceeding  to  cancel  such  deed  as  a  cloud  on 
title  the  complainant  must  make  a  tender  before  filing 
the  bill  and  keep  the  tender  good;'"'"  and  such  fact  must 
appear  from  the  decree  if  there  is  no  certificate  of  evi- 
dence.''^ 

Interest  at  the  rate  per  cent  bid  at  a  tax  sale  as  for  a 
penalty,  under  section  202  of  the  Kevenue  Act,''^  though 

45 /bid;  Kenealy  v.  Olos,  241  111.      R'uhn  v.  Olos,  257  in.  289. 


15;  Kuhn  v.  Glos,  257  lU.  289 
Plumsted  v.  Olos.  2C3  III.  181 
Olos     V.     Goodrich.    175     111.     20 


i^Glos   V.    Stern,    213    III.    225; 
Wripht  V.  Olos,  264  III.  261. 
!-'OGlos  V.   Lumber  Co.,   183    111. 


Stearns  v.   Glos,   235   III.   290.  211;   Kcnenly  v.  Olos,  241  111.  15; 

*^^Qlos  V.  Goodrich.  175  III.  20;  Baner  v.  Olos,  23G  111.  450;   Gage 

Btcarns  v.  Glos.  235  III.  290;  Plum-  v.    Goudy.   141    111.    215;    Cotes   v. 

stead  V.   Glos,  2G3   111.   181.  Rohrbeek,  139   111.  532. 

*«  Frcase   v.    Glos,   248    111.    280.  "  Buettner  v.  Olos,  240  111.  9. 

*T  Timke  v.   Allen,   225   111.   402.  »=  Rev.   Stat.    (1913)    2060;    5  J. 

*''Glos  V.  Garrett,  219  III.   20S;  &  A.  An.  Stat.  5559. 
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necessary  to  be  paid  to  effect  a  redomittioii  from  tlie  sale, 
will  not  be  awarded  in  fixing  tlie  equitable  terms  ui)oji 
wbich  a  decree  canceling  a  tax  deed  sliall  become  effcc- 
tive.°* 

A  decree  setting  aside  a  tax  deed  should  fix  a  definite 
jieriod  within  which  complainant  should  pay  the  amount, 
with  interest,  found  due  the  defendant,  and  provide  that 
in  case  payment  thereof  should  not  be  made,  the  bill 
be  dismissed  with  costs  to  defendant,  and  that  he  have 
execution  therefor.'"'* 

The  decree  in  ])roviding  for  reimbursement  of  holder 
of  tax  deed  should  include,  among  other  items,  the  fees 
paid  for  recording  the  evidence  of  the  sale  and  the  is- 
suance of  the  tax  deed  and  also  the  fees  for  recording 
the  deed.'^'^ 

If  a  tax  deed  is  wrongfully  taken  out  by  the  holder  of 
a  certificate  of  purchase  after  the  amount  due  on  such 
certificate  has  been  paid  to  him  and  the  certificate  there- 
by satisfied,  it  is  proper  to  tax  the  costs  to  him  on  set- 
ting aside  the  tax  deed  as  a  cloud  on  the  title  of  the  party 
who  made  the  payment."'*' 

A  tender  to  the  holder  of  a  tax  deed  of  the  amount 
])aid  by  him  for  the  tax  certificate,  with  costs  and  inter- 
est, is  not  sufficient  to  fasten  upon  him  the  costs  of  a  pro- 
ceeding to  set  aside  the  deed,  where  the  tender  was  not 
unconditional  but  was  accompanied  by  a  demand  that  he 
execute  a  fpiit-claim  deed  to  the  property.^^ 

Tender  to  the  holder  of  a  tax  deed,  before  suit  begun, 
of  the  amount  sulisequently  found  to  be  due  by  the  decree, 
coupled  with  an  offer  in  the  bill  to  pay  the  same  at  any 
time,  and  followed  by  payment  of  the  amount  into  court, 
subject  to  the  order  of  the  defendant,  after  the  decree 
setting  aside  the  tax  deed  was  rendered,  is  sufficient  to 
stop  interest  at  the  time  of  the  tender  and  render  the 
defendant  liable  for  the  costs.'^^ 

53  Olos  V.   Oerrity,  190   111.   545.  55  Judson  v.  Freutel,  266  111.  24. 

^*Gage  v.  Schmidt,  104  111.  106;  ^o  Walker  v.   6los,  245   111.   253. 

Gage  v.    Thompson,   161   111.   403;  '^t  Stearns  v.   Glos,   235   111.   290. 

Glos  V.  Broion,  194  111.  307;  Glos  ^»  Olos  v.  Shedd,  21S  111.  209. 
V.  Cratty,  196   111.   193. 
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It  is  only  where  the  liolder  of  a  tax  deed  is  entitled 
to  reimbursement  as  a  condition  precedent  to  granting 
the  relief  sought  by  a  coni])laiii;)nt  tliat  a  tender  is  re- 
quired as  a  condition  of  imposing  a  liability  upon  the 
defendant  for  costs/'" 

If  the  taxes  extended  against  land  under  an  assess- 
ment based  u]ion  a  proper  descrijjtion  have  been  paid  be- 
fore a  sale  of  the  land  for  taxes  assessed  under  another 
description,  the  holder  of  a  tax  deed  based  upon  such 
sale  is  not  entitled  to  reimbursement."^' 

Under  the  statute  a  certificate  of  purchase  at  a  tax 
sale  is  assignable  by  endorsement,  and  the  assignment 
transfers  all  the  right  and  title  of  the  holder  to  the  as- 
signee, who  is  entitled  to  re-imbursement  before  the  cer- 
titicate  of  purchase  can  be  canceled  as  a  cloud  u]iou  ti- 
tle." 

M  Lat^nlle,  etc.,  v.  Glos,  254  111.  so  LafSalle,  etc..  v.  Glos,  254  111. 

326.  326. 

eiAmhler  v.   Glos,   237   111.   637. 
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SECTION  I. 
JURISDICTIO.V  OF  THE  SUPREME  COURT. 

By  the  first  section  of  article  VI  of  the  Constitution 
of  Illinois  (1870),  it  is  i^rovided,  that 

"The  judicial  powers,  except  as  in  this  article  is  -otherwise  provided, 
shall  be  vested  in  one  supreme  court,  circuit  courts,  county  courts, 
justices  of  the  peace,  police  magistrates,  and  such  courts  as  may  be 
created  by  law  in  and  for  cities  and  incorporated  towns."  i 

iRev.   Stat.    (1913)    54;    1  J.  &  A.  An.  Stat.  201. 

(1079) 
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By  section  2  of  article  VI  of  the  Constitution,  it  is  de- 
clared, that, 

"The  supreme  court  shall  consist  of  seven  judges,  and  shall  have 
original  jurisdiction  in  cases  relating  to  the  revenue,  In  mandamus  and 
habeas  corpus,  and  appellate  jurisdiction  in  all  other  cases.  One  ot 
said  judges  shall  be  chief  justice;  four  shall  constitute  a  quorum,  and 
the  concurrence  of  four  shall  be  necessary  to  every  decision."  ~ 

Tlie  constitution  is  a  limitation  upon  the  jiowers  of 
the  legislature,  but  it  is  regarded  as  a  grant  of  power  to 
the  executive  and  judicial  departments  of  the  govern- 
ment. Hence,  the  executive  and  judiciary  can  exercise 
only  such  powers  as  are  granted  by  the  constitution.^ 

The  foregoing  provision  of  the  constitution  only  speci- 
fies three  cases  in  which  the  supreme  court  can  exercise 
original  jurisdiction,  and  it  therefore  can  not  exercise 
it  in  cases  not  specihed.  In  all  other  cases  its  jurisdic- 
tion is  appellate  only.* 

The  original  jurisdiction  of  the  supreme  court  in  vian- 
danms  is  not  exclusive,  but  is  concurrent  with  that  of 
the  circuit  courts,  and  it  will  not,  in  the  exercise  of  a 
sound  discretion  with  which  it  is  vested,  assume  original 
jurisdiction  where  to  do  so  would  embarrass  its  appel- 
late jurisdiction.^ 

Section  96  of  the  statute,  entitled  "Elections,"  which 
attempts  to  confer  jurisdiction  upon  the  supreme  court 
in  certain  classes  of  election  contests,  is  unconstitutional® 

The  supreme  court  has  no  jurisdiction  to  issue  a  writ 
of  ))rohibiti()n.'' 

The  appellate  jurisdiction  of  the  supreme  court  is  ac- 
quired only  in  cases  brought  liefore  it  for  review  by 
a])i)eal  or  writ  of  error.  And  only  in  such  cases  as  are, 
or  may  be  provided  by  law.**    A  joinder  in  error  will  not 

2  Rev.   Stat.    (1913)    54;    1  J.  &  ^People  v.  City  of  Chicago,  193 

A.  An.  Stat.  202.  111.  597. 

i  Field  v.  People,  2  Scam.  79.  «  Canby  v.  llarlzrll,  1G7  111.  628; 

4  Campbell  v.   Campbell,   22   III.  Baird  v.  Hutchinson,  179  111.  435. 

Cfi4;    Canby   v.    Hartzell,    167    111.  t  People  v.   Cook   Circuit  Court, 

628;  People  v.  Cook  Circuit  Court,  1C9  111.  201. 

l(;n  111.  201;  Baird  v.  Hutchinson,  «  R.  R.  Co.  v.  Lawrence  County, 

171)  111.  4''.5;  Drain.  Com.  V.  Harms,  27  111.  50;  Hobson  v.  Paine,  40  111. 

2:!S  111.  414;  Frcitag  v.  Stock  Yds.  2^,;    Holden   v.    Herkimer,    53    111. 

Co..  262  111.  551.  25S;  Moore  v.  May  field,  47  111.  167; 


Supreme  and  Aitellate  Court  Practice.      1081 

confer  jurisdiotion  in  a  case  where  the  constitution  has 
not  conferred  it."  It  will  jxivc  .iurisdiction  of  tlic  person, 
hut  not  of  the  suhject-inatter.'" 

Xotwithstandins"  the  ]iarties  do  not  raise  the  question 
the  Snpi'eme  Court  will  decline  to  proceed  in  cases  where 
jurisdiction  to  proceed  in  them  is  wantinsi;.'^ 

Writ  of  error — Appeal — Remedies  distinguished. — By 
tlie  common  law  of  England  a  writ  of  error  is  granted 
in  all  cases,  eitlier  civil  or  criminal,  except  in  treason 
and  felony,  and  such  is  the  doctrine  in  this  state  except 
so  far  as  it  has  been  modified  by  statutory  or  constitu- 
tional enactments.  It  lies  from  either  the  supreme  court 
or  tlie  appellate  court  to  all  inferior  courts  of  record, 
for  the  purpose  of  reviewing-  their  final  determinations 
in  all  cases  involving  property  riglits  or  personal  lil)erty, 
where  no  appeal  is  given  from  such  inferior  court  of 
record  to  either  the  appellate  or  supreme  court.  This 
right  exists  independently  of  any  statutory  or  constitu- 
tional provisions,  by  force  of  the  connuon  law,  in  all 
cases  in  which  the  jurisdiction  of  such  inferior  court 
existed  according  to  the  course  of  the  common  law.  And 
in  the  latter  class  of  cases  the  writ  lies  to  the  circuit 
courts  whether  an  appeal  is  given  or  not.  Where  an 
appeal  is  given  it  is  to  be  regarded  as  merely  cumula- 
tive.i- 

The  legislature  may,  howevei*,  restrict,  regulate,  or 
attach  conditions  to  the  exercise  of  the  right  to  a  writ  of 
error,  even  though  the  proceeding  is  according  to  the 
course  of  the  common  law,  and  therefore  in  a  statutory 
proceeding  a  writ  of  error  is  not  a  writ  of  right,  when 
the  legislature  has  provided  othei-wise.^^ 

Under  sections  2  and  8  of  article  VI  of  the  Constitu- 
tion, the  right  of  parties  to  appeal  or  sue  out  a  writ  of 


WinkelnMn  v.  People,  50  111.  449;  BrocTcway  v.  Kizer.  215  111.  188. 
Peak  V.  People,  76  111.  289.  ^-Haines  v.  People,  97  111.  161; 

0  People     V.     Peggy     Royal,     1  h'rintyre  v.   Sholty,    139   111.   171; 

Scam.  557.  Anderson  v.   Stcger,   173   111.   112; 

10  Woodside  v.  Woodside,  21  111.  Hart  v.  Park  Com..  186  111.  464. 
207.  >■'  Hart   v.    Park    Com.,    186    111. 

11  Burroughs  v.  Kotz,  226  111.  40;  464. 
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error  is  mado  a  constitutional  I'ight  and  it  must  be  al- 
lowed when  claimed.^* 

A  writ  of  error  may  be  prosecuted  by  a  party  or  privy 
to  the  record,  or  by  one  who  is  injured  by  the  judofment 
or  will  be  benefited  by  its  reversal,  or  who  is  competent 
to  release  errors. ^'^ 

An  appeal  is  a  jiurcly  statutory  right,  created  by  stat- 
ute in  connection  with  the  constitution,  and  must  be  exer- 
cised in  such  cases,  upon  such  conditions,  in  the  time  and 
manner  and  by  such  iiersons  as  are  authorized  by  statute 
and  the  order  of  the  court  granting  the  same.^® 

An  appeal  can  be  prosecuted  only  by  a  party  to  the 
suit,  as  it  is  onh'  to  such  parties  that  the  statute  extends 
the  privilege.^' 

Decree  or  judgment  must  be  final. — A  case  can  not  be 
heard  in  the  supreme  court  by  appeal  or  writ  of  error 
until  after  a  final  decree  or  judgment  in  the  court  below.'* 

There  must  be  a  final  disposition  of  the  case  as  to  all 
the  parties ;  such  a  decision  of  the  whole  case  as  settles 
the  rights  of  the  parties  respecting  the  subject-matter 
and  which  concludes  them  until  reversed.'"    ■ 


1*  Schlattweilcr  v.  St.  Clair  Co.. 
63  111.  449. 

15  AntJersow  v.  Stegrr,  173  III. 
112. 

^B  Lewis  V.  Shear.  93  III.  121; 
Pentecost  v.  Magahce.  4  Scam. 
326;  Hayes  v.  Caldwell.  5  Gilm. 
33;  0.  <t-  M.  R.  R.  Co.  v.  Lawrence 
Co.,  27  111.  50;  Hammond  v.  Peo- 
ple, 32  111.  446;  Wrifllit  v.  fimiih. 
76  111.  216;  Mining  Co.  v.  Pulling. 
89  111.  58;  Hileman  v.  Beal,  115  III. 
355;  Sholty  v.  Mclntyre,  136  111. 
33;  Fairbank  v.  Streeter,  142  111. 
226;  Tcdrick  v.  Wells.  152  111.  214; 
Vickers  v.  Tyndall,  168  111.  616; 
Anderson  v.  titegcr,  173  111.  112; 
Keokuk  Bridge  Co.  v.  People,  185 
111.  276;  Water  Works  v.  Parks, 
207  111.  47. 

u  Rorkr  V.  Ooldsiein,  86  111. 
568;   Hesing  v.  Atty.  Gen.,  101   111. 


292;  L.  E.  tC-  S.  R.  R.  Co.  v.  Sur- 
wald,  150  111.  394;  Steger  v. 
Steger,  165  111.  579;  Anderson  v. 
Stcgcr,  173  111.  112;  Clemland  v. 
Cleveland,   225   111.   570. 

^s  Cunningham  v.  Loomis.  17  111. 
555;  Oder  v.  Putnam,  22  111.  38; 
Gage  v.  Eich,  56  111.  297;  Phelps 
V.  Fiekes,  63  111.  201;  Walker  v. 
Oliver.  63  111.  199;  Trustees  of 
Schools  V.  School  Directors,  SS  111. 
100;  Englewood  v.  R.  R.  Co.,  117 
III.  611;  Partridge  v.  Stevens.  187 
HI.  383;  Bailey  v.  Conrad,  271  111. 
294. 

i»  Thompson  v.  Follansbee,  55 
111.  427;  Woodside  v.  Woodside,  21 
111.  207;  Ball  v.  Schaffer.  112  111. 
341;  International  Batik  v.  Jen- 
kins, 109  III.  219;  Farson  v.  Gor- 
ham,  117  111.  137;  Hutchinson  v. 
Ayres.     117     111.     5.58;      Gunn     v. 
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It  must  finally  dispose  of  llio  riirhts  of  the  partios, 
cither  upon  the  entire  eontroversy  or  some  delinite  and 
separate  branch  tliereof.-" 

The  riii'ht  of  apiu-al  is  created  by  statute,  and  in  tbe 
absence  of  a  statute  permitting  it,  an  interlocutory  order 
made  in  the  progress  of  a  cause  cannot  be  appealed  from, 
and  such  an  order  can  be  reviewed  only  on  an  appeal 
from  the  tinal  judgment  in  the  cause.-" ' 

In  contemi)lation  of  law  an  appeal  is  pending  in  the 
a]ip('llate  tribunal  the  moment  tlie  appeal  bond  is  execu- 
ti'il  and  tiled  as  provided  in  the  order  for  the  appeal, 
and  tlie  question  whether  the  order  appealed  from  is 
final  or  interlocutory  is  for  the  appellate  tribunal  to 
determine.-^ 

A  judgment  or  decree  is  said  to  be  final  when  it  ter- 
minates the  litigation  between  the  parties  on  the  merits 
of  the  case,  so  that  when  affirmed  by  the  reviewing  court 
the  court  below  has  nothing  to  do  but  to  execute  the 
judgment  or  decree  it  had  alreadj-  entered. 2- 

If  a  l)ill  is  dismissed  as  to  one  or  more  parties,  the 
complainant  can  not  prosecute  a  writ  of  error  until  there 
has  been  a  final  disposition  of  the  case.  A  cause  can 
not  be  reviewed  as  to  one  party  at  one  time  and  as  to 
another  at  anotlier  time.-'* 

Where  great  hardship  or  denial  of  justice  will  result 
from  not  allowing  an  appeal,  the  courts  have  in  some 
cases  refused  to  dismiss  appeals  from  judgments  or  de- 
crees which  did  not  completely  dispose  of  the  cases  in 
which  they  were  entered.-* 

Donofihue.  135   III.  479;    Sholty  v.  22c.  <f- 2V.  Ry.  Co.  v.  City,\4SUl. 

Shotty.  140  111.  81;   Chicago  Steel  141;    Rhodes   v.    Rhodes,    172    111. 

Works  V.  III.  Steel  Co..  153  111.  9;  187;  Callahan  v.  Ball,  197  111.  318; 

Rosenthal  v.  Board.  239  111.  29.  Jenkins    v.    Wells.    220    III.    452; 

-"Bailey  v.  Conrad.  271  III.  294;  Johnson  v.  Trust  Co..  265  III.  263. 

Johnson  v.  Trust  Co..  265  IH.  263.  2:i  Bucklen  v.  City.  166  III.  451; 

■2nt  Phelps  V.  Fickes.  63  111.  201;  Drryer  v.  Goldy,  171  III.  434;  Pain 

Young   v.   Zinc    Co.,    105    111.    26;  v.  Kinney.  175  111.  264. 

Sholty  V.  Sholty,  140  111.  81;  Jen-  24  Freeman    on    Judgts.,    §  351; 

kins   V.    Wells.   220   111.   452;    Chi-  Ry.  Co.  v.  Pirley,  15  III.  App.  283; 

Term.  R.  R.  Co.  v.  Preucil,  236  111.  Crouch  v.  Bank,  47  111.  App.  574; 

491.  S.  C,  156  111.  342;  Dreycr  v.  Ooldy. 

■iiMerrificld    v.    Piano    Co.,    238  171  111.  434;   Pain  v.  Kinney,  175 

111.  526.  111.  264. 
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The  rule,  of  course,  does  not  iipply  where  interlocu- 
tory orders  gi'anting  injunctions  or  dissolving  the  same, 
etc.,  are  involved,  as  appeals  may  be  taken  from  such 
orders.-' 

A  final  decree  is  not  necessarily  the  last  order  in  the 
case,  as  orders  sometimes  follow  merely  for  the  purpose 
of  carrying  out  or  executing  the  matters  which  the  decree 
has  deteiTnined,  but  when  it  finally  fixes  the  rights  of 
the  parties  it  is  final,  and  may  be  reviewed  on  appeal  or 
writ  of  error.-® 

What  are  final. — It  is  impracticable  to  lay  down  a  rule 
which  will  be  applicable  to  every  case,  separating  into 
classes  orders  which  are  final  and  appealable  and  those 
which  are  interlocutory.-'' 

Only  those  judgments  of  the  appellate  court  which  are 
final  are  subject  to  review  by  the  sui)reme  court  under 
section  121  of  the  Practice  Act.-^ 

Orders  imposing  a  fine  for  contempt  for  refusal  to  obey 
some  order  of  court,-"  such  as  to  produce  books,^"  sub- 
mit to  examination,^'  or  to  pay  alimony,-'*-  are  api)ealablc 
orders. 

An  order  confirming  or  setting  aside  a  sale  by  the  mas- 
ter in  chancery  is  a  final  order,  from  which  an  appeal 
lies  directly  to  the  suj^reme  court.^^ 

An  order  denying  a  motion  by  one  of  I  he  executors 
of  an  estate  to  set  aside  an  order  approving  the  final 
rei)ort  of  the  executors  and  to  allow  him  liis  fees  for 
services  as  executor  is  final  and  appealable. =>* 

A  denial  of  a  motion  to  set  aside  a  judgment  and  or- 
der of  sale  for  delinquent  installments  of  a  special  assess- 

=■'.  Rev.   Stat.    (1913)    1S80;    T)   J.  ^^  Bcrksim  \:  People,  51  IW.  A])p. 

&  A.  An.  Stat.  5173.  102. 

20  Myers  v.  Manny,  63   111.   211;  ^"- Blako  v.   Blake,   80    III.    523; 

Allison    V.    Drake,    145    111.    500;  McKcnna  v.  McKenna,  70  111.  App. 

Ames  V.  Ames,  148  III.  321;  Rhodes  340. 

V.  Rhodes    172  111.  187.  ^^  Barnes   v.    Heushaw,    226    III. 

27  Riley  V.  Lamson,  253  lU.  258.  605. 

"-»  Price  V.  Sprinoer,  241  111.  230.  t  IVininjiis  v.  WiUiams,  221  III. 

2"  Stuart  V.  People,  3  Scam.  395.  341. 

an  Lester   v.   Berkowitz,   125    111. 
307. 
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inoiit  and  for  leave  to  file  ohjeetion  is  a  final  appealable 
order.  •''' 

A  decree  finding  conveyances  a1)solute  in  form  to  be  in 
trust,  adjudijing  the  grantee  to  hold  tlic  title  as  trustee 
and  rcl'cniiiL;-  the  case  to  tlie  master  for  an  accounting, 
is  final  as  to  the  matter  of  title  although  interlocutory 
uixm  tlie  (|uestion  of  accounting,  and  the  portion  of  the 
decree  as  to  title  may  be  reviewed  before  the  accounting 
is  taken. ^" 

Mliere  a  demurrer  has  been  sustained  to  a  part  of  the 
pleadings  and  any  part  remains  undisposed  of,  it  is  error 
to  enter  final  judgment.  For  example,  where  a  special 
))lea  imi'jtorts  to  answer  only  a  ]iart  of  the  declaration, 
and  a  deumrrer  is  overruled,  it  would  be  error  to  enter 
final  judgment  without  disposing  of  such  issues  of  fact 
as  may  have  l)een  formed  on  other  pleas.  But  where  the 
plea  answers  the  whole  declaration,  and  is  in  bar  of  the 
action,  it  is  not  irregular,  on  overruling  the  demurrer, 
if  the  ]ilaiiitiff  elects  to  abide  thereby,  to  enter  final 
judgment,  for  the  reason  that  nothing  remains  to  be 
tried.^* 

A  decree  l)y  a  court  of  equity  setting  aside  a  judgment 
in  assumpsit,  allowing  the  defendants  to  plead  and  re- 
straining further  proceedings  to  collect  the  judgment  is 
a  final,  a])pealable  order,  where  the  right  to  set  aside 
such  judgment  is  questioned.^'' 

Section  90  of  the  Practice  Act,  allowing  an  appeal  "if 
the  judginent,  order  or  decree  of  the  appellate  court  be 
such  that  no  further  proceedings  can  be  had  in  the  court 
below  except  to  carry  into  effect  the  mandate  of  the 
ajipellate  court,"  has  reference  only  to  cases  wherein 
the  appellate  court  determines  the  questions  at  issue  be- 
tween the  parties.^^ 

A  judgment  of  the  appellate  court  reversing  a  decree 
and  remanding  the  cause  "for  such  other  and  future 
proceedings  as  to  law  and  justice  shall  appertain,"  while 

3-  People  V.  T.  d  T.  Co..  2fil  111.  38  Bissell  v.  City,  64  111.  249. 

392.  30  mjt   V.    Hcltnbergcr,    235    111, 

30S<a/iJ  V.  Stahl.  220  lU.  ISS.  235. 

37  Bingham    v.    Isham,    227    111. 
634. 
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not  final  in  form  is  final  and  appealable  in  fact,  if  tlie 
opinion  of  the  appellate  court  gives  specific  directions  as 
to  what  the  decree  shall  be ;  and  it  is  not  necessary  that 
such  directions  be  embodied  in  the  formal  judgment  of 
record.*" 

A  technical  judgment  is  not  required  to  make  a  judg- 
ment of  the  apitelhite  court  final,  but  it  is  sufficient  if 
the  order  made  by  the  court  ends  the  controversy  be- 
tween the  parties  in  the  particular  suit.*^ 

A  decree  in  accounting  finding  the  defendant  liable  to 
the  complainant  for  a  sum  certain,  and  in  excess  thereof 
a  specified  amount  for  each  patented  article  manufac- 
tured by  defendant  in  excess  of  the  miuimvun  number 
fixed  in  the  contract  between  the  parties,  is  final  in  the 
sense  that  an  appeal  may  be  taken,  even  though  the  cause 
is  referred  to  the  master  to  ascertain  the  number  of  the 
articles  manufactured,  from  an  examination  of  defend- 
ant's books  and  records.*- 

In  case  of  appeals  from  Appellate  Court — When  and 
how  taken,  etc.^Certiorari. — Section  t'Jl  of  the  Practice 
Act  provides  that: 

"In  all  cases  in  which  their  jurisdiction  is  invoked 
pursuant  to  law,  except  those  Avhorcin  appeals  and  writs 
of  error  are  specifically  recpiired  by  tlie  constitution  of 
the  Stale  to  be  allowed  fi'om  the  a])pcllate  courts  to  the 
su])reme  court,  the  judgments  or  decrees  of  the  ajipel- 
late  courts  shall  be  final,  subject,  however,  to  the  follow- 
ing exceptions:  (1)  In  case  a  majority  of  the  judg(\s  of 
the  ap))ellate  court  or  of  any  branch  thereof  shall  be 
of  opinion  Ihat  a  case  (regardless  of  the  amount  in- 
volved) decided  by  them  involves  a  question  of  such 
iin])ortance,  either  on  account  of  princii)al  or  collateral 
interests,  as  that  it  sliould  be  passed  upon  by  the  supreme 
court,  they  may  in  such  cases  grant  appeals  to  the  su- 
preme court  on  petition  of  parties  to  the  cause,  in  which 
case  the  said  appellate  court  shall  certify  to  the  su]ir(>me 
court  the  grounds  of  granting  said  appeal.  (2)  In  any 
such  ease  as  is  hereinbefore  made  final  in  the  said  appel- 

i"  Kanmvicrer     v.     Kacmmcrer,  *^  MitrJirll  v.  Kinp,  1S7  111.  452. 

2:;i    111.    154;    Wanhburn  v.    Fence  «= />e  Grasso  v.  Oossard,  236  IlL 

r,,..  lin  111.  30.  73. 
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late  oonrts  it  sliall  l)e  (Xiniiu'ttMit  for  tlie  supremo  court 
to  n>(Hiire,  l)y  cctiiorari  or  othorwiso,  any  sucli  case  to 
1)0  cortilicd  to  the  siiiJrciiio  court  Tor  its  review  and 
dotonninatioii  with  tiic  same  ))ower  and  authority  in  tlie 
case,  and  with  like  ori'oct,  as  if  it  had  been  carried  by 
appeal  or  writ  of  error  to  the  supreme  court :  Provided, 
however,  tliat  in  actions  ex  r(i)ilractn  (exclusive  of  ac- 
tions involving  a  iienalty)  and  in  all  cases  sounding  in 
damages  the  judgment,  exclusive  of  costs,  shall  be  more 
than  one  tliousand  dolhirs  (^1,000)  :  And,  provided, 
also,  that  application  under  tliis  act  to  the  supreme  court 
to  cause  it  to  require  a  case  to  be  certified  to  it  for  its 
review  and  determination  shall  be  made  on  or  before 
twenty  (20)  days  before  tlie  first  day  of  the  succeeding 
term  of  said  supreme  court:  Provided,  fifty  (50)  days 
shall  liave  intei-A'oned  between  tlie  day  on  which  a  rehear- 
ing in  the  appellate  court  shall  have  been  denied  or  the 
day  ui)on  which  the  leave  to  apply  for  a  rehearing  shall 
have  expired  without  any  such  application  having  boon 
made,  and  the  first  day  of  such  succeeding  tenn  of  said 
court.  But  if  less  than  fifty  (50)  days  shall  have  inter- 
vened as  aforesaid,  then  such  application  shall  be  made 
on  or  before  twenty  (20)  days  before  the  first  day  of 
the  second  teiTu  of  the  supreme  court  succeeding  the  day 
on  which  a  rehearing  in  the  aiijiellate  court  shall  have 
been  denied  or  the  day  upon  which  the  leave  to  apply 
for  a  rehearing  shall  have  expired  without  any  such 
application  having  been  made,  otherwise  said  power  of 
the  supreme  court  to  review  the  judgment  and  decree 
of  the  appellate  court  shall  cease  to  exist.  AVhenever 
judgment  has  been  rendered  in  any  of  the  said  appel- 
late courts,  the  appellate  court  so  rendering  judg- 
ment shall  have  power  to  stay  the  issuing  of  any 
mandate  until  the  time  for  filing  a  ])otition  in  the  su- 
preme court  for  a  writ  of  certiorari  shall  have  exi)ired 
without  any  such  petition  having  been  filed,  or  if  such 
jietition  for  said  writ  shall  have  been  filed  within  the 
proper  time,  the  appellate  court  so  rendering  judsnnent 
siiall  have  power  to  stay  the  issuing  of  any  mandate 
until  said  writ  of  certiorari  shall  have  been  granted  or 
refused.     "Whenever  said  writ  of  certiorari  shall  have 
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been  granted,  the  issuing  or  enforcement  of  any  man- 
date of  the  appellate  court  pursuant  to  its  judgment,  or 
of  any  judgment  entered  in  any  court  or  standing 
affirmed  in  any  court  pursuant  to  the  mandate  of  the 
appellate  court,  shall  he  stayed  without  further  order  by 
the  supreme  court  until  the  final  disposition  of  the  case 
by  the  supreme  court.  "'^^ 

The  foregoing  provision  for  writs  of  certiorari  is  not 
imconstitutional..'*'* 

Jurisdiction  of  an  appeal  from  the  ajipcllate  court  to 
the  supreme  court  does  not  depend  upon  the  existence 
of  the  conditions  which  would  justify  a  direct  appeal 
to  the  supreme  court. 

The  wliole  subject  of  appeals  from  the  appellate  courts 
to  the  supreme  court  is  now  covered  by  the  foregoing 
section  of  the  Practice  act.'"^ 

The  effect  of  the  section  is  to  limit  the  manner  of  per- 
fecting such  appeals  to  certificates  of  importance  and 
petitions  for  certiorari.*'^ 

Section  8  and  15  of  the  appellate  court  act  and  sec- 
tions 100  and  121  of  the  Practice  act  are  in  i)ari  materia 
and  must  be  construed  together.'" 

The  amendment  of  sections  121  and  122  of  the  Practice 
act  in  1909,  concerning  writs  of  certiorari  to  the  appel- 
late court,  did  not  repeal,  by  implication,  the  provision 
of  section  120  of  said  act  which  excepts  chanceiy  cases 
from  those  in  which  the  judgment  of  the  appellate  court 
is  final  as  to  the  facts,  and  the  supreme  court  may  now, 
as  before,  determine  the  controverted  questions  of  fact 
from  the  evidence  in  chancery  cases  coming  through  the 
appellate  court.'** 

Section  90  of  the  Practice  act,  as  amended  in  1877, 
provided  for  appeals  from  the  appellate  court  in  cases 
where  the  sum  or  value  in  controversy  exceeded  !J;10<X), 
exclusive  of  costs.    Under  that  section,  construed  in  con- 

43  Rev.   Stat.    (1913)    1S79;    5   J.  Rixzo  v.  Foresters,  274  III.  91. 
&  A.  An.  Stat.  50G5.  <o  Fox  v.   Sivions,   2r)l   111.   316; 

f*  Freitao    v.    »S'<ocfc    Yards    Co.,  Stein  v.  Meyers,  253  111.  199. 
262  111.  551.  ■""  Erlinger    v.    R.    Co.,    245    111. 

iiHill   V.    Vielc,   225    163;    Lan-  304. 
sinoh   V.    D(-mpstcr,    255    111.   161;  *»  Fox  v.  Simons,  251  111.  316. 
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iioction  with  section  8  of  the  appelhite  court  act,  appeals 
from  the  appeUate  courts  were  entertained  by  the  su- 
preme court.  The  T'ractice  act  was  revised  in  1907,  and 
provided,  in  section  I'll,  what  chisses  of  cases  miglit  1)(' 
api)eak^d  from  tlie  api)elhite  courts  to  the  Supreme  Court. 
It  was  provided  that  apjieals  sliould  lie  in  a  chass  of  cases 
where  the  sum  or  value  in  controversy  exceeded  $1000, 
exclusive  of  costs.  The  language  was  practically  the 
same  as  in  section  90  of  the  previous  act,  but  u{)on  a 
consideration  of  section  121  in  connection  with  other  pro- 
visions of  the  act  it  was  held  that  appeals  were  only 
allowed  in  cases  where  the  amount  in  controversy  ex- 
ceeded $1000.-'«  Section  121  was  amended  in  1909,5o  and 
by  it  the  power  of  the  supreme  court  to  grant  writs  of 
tcrtiorari  in  actions  ex  contractu  is  limited  to  cases 
where  the  judgiiient,  exclusive  of  costs,  is  more  than 
$1(X)0.  Under  the  present  statute  a  judgment  in  an 
action  ex  contractu  which  does  not  exceed  $1000  can  only 
be  brought  from  the  appellate  court  to  the  supreme  court 
for  review  where  the  a]i]iellate  court  shall  grant  a  certi- 
ficate of  importance.'''  The  present  statute,  unlike  the  • 
former  one,  which  allowed  an  appeal  from  an  apijellate 
court  where  tlie  sum  or  value  in  the  controversy  exceeded 
.$1000,  exclusive  of  costs,  now  limits  the  right  of  review 
liy  a  writ  of  certiorari  to  cases  where  the  judgment, 
exclusive  of  costs,  sliall  be  more  than  $1000.'"'- 

The  appellate  court  has  no  jurisdiction  in  cases  in- 
volving a  franchise,  freehold  or  validity  of  a  statute, 
and  jurisdiction  cannot  be  conferred  by  consent.^-'' 

While  the  tlenial  of  a  petition  for  a  writ  of  certiorari 
by  the  supreme  court  makes  the  judgment  of  the  appel- 
late court  final  in  tlie  cases  specified  in  section  121  of 
the  Practice  act,  yet  the  effect  of  such  denial  is  merely 
an  aj^proval  of  the  conclusion  reached  by  the  appellate 
court,  being,  in  effect,  an  alTirmance  of  the  judgment,  and 
is  not  necessarily  an  approval  of  the  reasons  given  in 

*»  Atton  V.  Railway  Co.,  236  III.  635;   Voigt  v.  Kcrsten.  164  III.  3U 

507.  explained. 

5"  Laws  of  1909,  p.  304.  '^^  People    v.    Harrison,    223-   111. 

51  LaMonte  v.  Kent.  2.53  111.  230.  540. 

52  If.   W.  A.  V.  Kyquint.   271   111. 

GO 
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the  opinion  of  tlie  ai-)pellate  court  for  its  judgment.^* 

Where  the  two  defendants  to  a  bill  prosecute  separate 
appeals  from  the  decree  to  the  appellate  court,  and  there- 
after, n]ion  the  appeals  being  consolidated  and  the  de- 
cree aflirmed,  file  separate  petitions  for  certiorari  in  the 
supreme  court,  where  one  petition  is  allowed  and  one 
denied,  the  party  whose  petition  is  denied  is  concluded 
by  such  action,  and  he  cannot  have  the  same  matters 
reviewed  again  by  the  supreme  court  by  assigning  cross- 
errors  on  the  recoi'd  upon  which  the  other  certiorari 
petition  was  allowed.^^ 

The  expression  actions  e.v  contractu  used  in  the  Appel- 
late Court  act  with  reference  to  the  finality  of  the  judg- 
ment of  that  court  in  actions  ex  contractu  involving  less 
than  $1000,  refers  to  the  nature  of  the  cause  of  action; 
and  the  form  of  the  proceeding,  whether  at  law  or  in 
equity,  is  immaterial."''' 

A  proceeding  to  suggest  damages  for  the  wrongful 
suing  out  of  an  injunction,  which  ]iroeeods  to  a  hearing 
and  decree  before  the  tinal  hearing  on  the  injunction 
•bill,  is  an  independent  proceeding  for  the  recovery  of 
money,  and,  whether  regarded  as  an  action  ex  contractu 
or  as  sounding  in  damages,  the  supreme  court  is  without 
jurisdiction  to  grant  a  writ  of  certiorari  to  review  the 
judgment  of  the  appellate  court  affirming  a  decree  of 
the  trial  court,  which  found  that  the  proceeding  had 
abated." 

Rule  42  of  the  supreme  court  provides  that: 
"In  ease  application  shall  be  made  to  require  any  case 
decided  by  an  ai>p('llate  court  to  be  certified  to  this  court 
for  review  and  determination,  tliere  shall  be  filed  a  peti- 
tion for  a  writ  of  certiorari,  signed  in  writing  by  counsel, 
by  his  or  their  individual  name  or  names,  together  with 
transcripts  of  the  records  of  the  trial  court  and  appel- 
late court,  as  required  by  rule  I  in  cases  removed 
from  the  a])])cllate  court  to  this  court,  and  with  an 
assignment  of  errors  written  upon  or  attached  to  the 

ri*  Soden  v.  Clancy,  2G9  111.  98.         111.  371;  McCapg  v.  Touhy,  220  111. 
sr.  Jhhl.  21G. 

(•a  Clinton  Ins.  Co.  V.  Zciglcr,  201  '>t  Lansingh     v.    Dempster,    255 

ni.  IGL 
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transcript  of  the  record  of  the  appellate  court.  It  shall 
not  be  necessary  to  file  a  copy  of  tlie  orig'inal  transcript 
of  the  record  of  the  trial  court  filed  in  the  apiiollate 
court  l)ut  it  shall  he  sufficient  to  file  such  orii^rinal  trans- 
cript authenticated  by  the  seal  of  tlie  appellate  court 
and  the  certificate  of  the  clerk.  Upon  the  filing  of  the 
petition,  together  witii  tlie  transcript  of  the  record  of 
the  appellate  court,  the  clerk  of  this  court  shall  issue  to 
the  clerk  of  the  apjiollate  court  a  certificate  of  such  filing, 
and  the  clerk  of  the  appellate  court  shall  thereupon 
transmit  to  the  clerk  of  this  court  the  original  transcript 
of  the  record  of  the  trial  court.  In  case  the  writ  shall 
not  be  granted,  the  original  transcript  of  the  record  of 
the  trial  court  shall  be  returned  forthwith  to  the  clerk 
of  the  appellate  court.     The  petition  shall  be  docketed, 

" ,    retltioner,   v ,   Respondent." 

The  petitioner  shall  file  with  his  petition  an  abstract  of 
the  reconl  i^rcparcd  in  accordance  with  rules  14  and  16 
in  cases  brought  from  an  appellate  court.  The  petition 
shall  contain  a  concise  statement  of  the  case  and  of  the 
y)oints  and  authorities  relied  upon  for  reversal,  without 
argument,  and  shall  be  accompanied  by  a  copy  of  the 
opinion  of  the  Appellate  court.  Twelve  copies  of  such 
petition  and  abstract  shall  be  filed,  with  proof  of  service 
of  copies  thereof  upon  the  oj^posite  party  or  his  counsel. 
No  petition  shall  be  heard  at  any  term  unless  filed  on  or 
before  twenty  days  before  the  first  day  thereof.  The 
respondent  may  file  a  reply  to  the  petition  on  or  before 
the  first  day  of  the  term,  stating  briefly  and  concisely, 
witliout  argument,  the  points  and  authorities  relied  upon 
to  meet  or  obviate  the  alleged  errors  and  sustain  the 
judgment,  which  shall  constitute  an  appearance  in  the 
case.  Twelve  copies  of  such  replj'  shall  be  filed.  Oral 
arguments  will  not  be  heard  upon  such  petition.  If  the 
petition  shall  be  granted,  it  shall  not  be  necessary  to 
send  the  writ  of  certiorari  to  the  dork  of  the  appellate 
court,  but  the  transcript  of  the  record  filed,  with  the  peti- 
tion, shall  be  taken  and  considered  as  a  due  return  to 
the  writ,  and  the  cause  shall  thereafter  be  docketed  as 
in  cases  of  writs  of  ei-ror,  the  petitioner  being  desig- 
nated as  plaintiff  in  error,  but  it  shall  retain  the  original 
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number  of  the  petition,  and  no  additional  docket  fee 
sliall  be  required  of  the  petitioner.  A  scire  facias  to 
hear  errors  shall  be  issued  in  the  manner  provided  by 
rule  6,  returnable  on  the  first  day  of  the  next  tenn,  for 
all  res]iondents  who  have  not  appeared  in  opposition  to 
the  petition.  After  the  })etition  is  granted  the  cause 
shall  proceed  as  if  pending  on  writ  of  error,  and  the 
rules  in  regard  to  the  filing  of  briefs  and  arguments  and 
making  oral  arguments  sliall  apply  as  in  other  cases."  ^* 

No.  32 'i.     Petition  for  writ  of  certiorari. 
In  the  Supreme  Court  of  the  State  of  Illinois. 

Term,   19—. 


Petitioner, 

V. 


Respondent. 

Petition  for  writ  of  certiorari  to  Appellate  Court  of  the  Dis- 
trict of  Illinois. 

Your  petitioner,  ,  respectfully  represents  that,  at  the  term, 

19 ,  of  the  Circuit  Court  of  County,  Illinois,  the  above 

named   respondent   recovered   a   judgment   against    your   petitioner   in 

an  action  of  ,  for  the  sum  of  $ and  costs  of  suit.     That  your 

petitioner  thereupon  prosecuted  an  appeal  from  said  Judgment  to  the 

Appellate  Court  of  the District,  and  that  by  the  judgment  of  said 

Appellate    Court,    duly    entered    of   record    at    the   term,    19 , 

thereof,  towit,  on  the day  of  ,  19 ,  said  judgment  was  in 

all  things  confirmed,  all  of  which  will  appear  from  the  original  tran- 
script of  the  record  of  said  Circuit  Court,  duly  authenticated  by  the  seal 
of  the  Appellate  Court  and  the  certificate  of  the  Clerk  thereof  which, 
together  with  a  transcript  of  the  record  of  the  Appellate  Court  in  said 
cause,  upon  which  errors  assigned  appear;  an  abstract  of  the  entire 
record  of  said  cause,  prepared  in  accordance  with  the  rules  of  this 
court;  and  a  certified  copy  of  the  opinion  of  said  Appellate  Court  in 
said  cause,  are  herewith  presented.  Your  petitioner  further  repre- 
sents that  in  the  record  and  proceedings  of  said  Appellate  Court  as  in 
such  assignment  of  errors  is  specified,  manifest  error  has  intervened 
to  the  injury  of  your  petitioner,  who  therefore  prays  that  a  writ  of 
certiorari  may  issue  in  said  cause  to  said  Appellate  Court  in  accord- 
ance with  the  statute  in  such  case  made  and  provided.  (Follow  with 
a  concise  statement  of  the  case  and  the  points  and  authorilies  relied 
upon  for  reversal;  without  argument.) 


by 


■'•8  273  III.  29.  Attorney. 
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The  petition  must  be  signed  in  writing  by  counsel,  by  liis  or  their 
Individual  name  or  names. =» 

Pecuniary  limit  in  appeals,  etc.,  from  appellate  court. — 
Section  llM  of  the  Practice  act,  as  amended  in  1909,  re- 
l^enls  tliat  portiiiii  of  section  8  of  the  Apjiellate  Court  act 
providing  that  in  all  actions  wiicrc  tliere  was  no  trial 
of  an  issue  of  fact  in  the  lower  court  appeals  and  writs 
of  error  shall  lie  from  the  ajipellate  court  to  the  supreme 
court  if  the  amount  claimed  in  tiie  pleadings  exceeds 
.$1,000.®"  The  proviso  to  section  121  of  the  Practice  act, 
which  limits  the  right  to  issue  a  writ  of  certiorari  in 
actions  e.r  coiifrdrfu  and  cases  sounding  in  damages  to 
cases  in  which  the  judgment,  exclusive  of  costs,  exceeds 
$1,000,  refers  to  tlie  judgment  of  the  trial  court  and  not 
to  tiie  judgment  of  the  appellate  court,  which  is  usually 
for  costs.*'  It  will  be  seen  by  section  121  supra  (ante, 
page  108(5),  tliat  where  the  amount  involved  in  actions 
ex  contractu  is  no  more  than  $1,000,  exclusive  of  costs, 
and  in  all  cases  sounding  in  damages  wherein  the  judg- 
ment of  the  trial  court  exclusive  of  costs  is  not  more 
than  $1,000,  the  judgment  of  the  appellate  court  will 
be  final,  and  no  appeal  will  lie,  or  writ  of  error  can  be 
})rosecuted  therefrom,  unless  a  majority  of  the  judges 
of  the  appellate  court  shall  certify  that  the  case  involves 
<luestions  of  law  of  such  importance,  either  on  account 
of  princijial  or  collateral  interests,  as  that  it  should  be 
passed  upon  by  the  supreme  court;  they  may  in  such 
eases  grant  appeals,  etc.,  to  the  supreme  court,  on  peti- 
tion of  parties  to  the  case,  etc.''-  The  limitation  of  sec- 
tion 121  applies  to  all  cases,  either  at  law  or  in  equity, 
where  the  object  of  the  suit  is  the  recovery  of  money 
only  and  no  other  inde])endent  relief  is  sought,  except- 
ing cases  involving  a  penalty.*'^ 

The  amount  involved  should  appear  affirmatively 
either  from  the  record  or  by  the  certificate  of  the  appel- 


59  Rule    42    of    Supreme    Court,  &    A.    An.    Stat.    5065;    Jordan    v. 

273   III.   29.  Moore,  128  111.  56. 

80  Stein  V.  Meyers,  253   111.   199.  «■''  Latisingti     v.     Dempster,    255 

81  People  V.  Crowe.  240  111.  348.  111.  161. 
8=  Rev.   Stat.    (1013)    1879;    5  J. 
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late  court  granting  the  appeal.®*  The  supreme  court 
will  not  hear  evidence  nor  look  into  the  pleadings  to 
deteiTaine  the  amount  involved;"^  but  where  there  was 
no  ti'ial  on  an  issue  of  fact  in  the  lower  court,"''  or  where 
there  has  been  a  trial  of  an  issue  of  fact  resulting  in  a 
judgment  against  the  plaintiff  for  costs  based  upon  a 
verdict  returned  for  defendant  under  a  peremptory  in- 
struction,"'' the  supreme  Qourt  will  resort  to  the  pleadings 
to  ascertain  the  amount  involved.**^ 

Where  the  pai'ties  to  a  personal  injury  suit  go  to  trial 
on  a  plea  of  the  general  issue,  and  a  verdict  is  returned 
under  a  peremptory  instruction  for  the  defendant  after 
all  the  evidence  is  in,  there  has  been  a  trial  of  an  issue 
of  fact,  and  the  supreme  court  can  not  entertain  an 
appeal  or  writ  of  error  in  case  of  affinnance  by  the 
appellate  court,  though  the  pleadings  claim  more  than 
$1,000."» 

In  the  absence  of  a  certificate  of  importance,  an  appeal 
from  the  appellate  court  to  the  supreme  court  in  an  ac- 
tion ex  contractu  must  be  dismissed,  where  neither  party 
could  gain  or  losr  as  much  as  $1,000,  exclusive  of  costs, 
by  reason  of  ar,  '  judgment  which  the  supreme  court 
might  enter  upoi.  the  questions  to  be  determined  by  it.''" 

Where  the  general  issue  and  set-off  are  pleaded,  and 
the  plaintiff's  claim  and  the  amount  of  set-off  together, 
exceed  $1,000,  an  appeal  will  lie  to  the  supreme  court.''^ 

The  pecuniary  limit  is  determined  by  the  amount  due 
at  the  time  the  suit  is  commenced.  Interest  thereafter 
accruing  thereon  is  innnaterial  upon  the  question  of  the 
appeal.''^ 

'^i  Piper  V.  Jacobson,  98  111.  389;  ao  Fisher  v.  Enamel  Co.,  163  111. 

Murray    v.    Electric    Co.,    200    111.  3S7;  Cuvimings  v.  Ry.  Co.,  1S9  111. 

186.  COS;  People  v.  Crowe,  240  111.  :!48., 

ealhid;    Moi-ris    v.    Preston,    93  "/'»»/.•  v. /\'ew7)/on,  235  111.  280. 

111.    215;    McDole    v.    Shepardson,  'i  L.    E.    .C    W.    R.    R.    Co.    v. 

156  111.  383.  Fatipht,    129    111.   257;    Mosliier   v. 

ao Partridge  v.   Stevens,  187   111.  Shear,  100  111.  469;   Capen  v.  aiass 

383;  Oottfrcd  v.  Woodruff,  193  111.  Co.,  105  111.   185;    Smith  v.   Roun- 

491.  tree.  185  111.  219;  Foster  v.  Mo- 
ot Cummin  ;/s  V.  Ry.  Co..  1S9  111.  Kruum,    192    III.    339. 

608.  T^Kciscr    v.    Cox,    116    111.    26; 

B»  People  V.  Crowe,  240  111.  348.  Railway   Co.   v.    Troolc,   100   U.   S. 
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The  right  of  appeal  and  to  sue  out  a  writ  of  error  is 
not  limited  by  the  amount  alTeetod  by  the  error  assigned, 
but  by  the  amount  involved  in  the  action.'* 

Where  a  plaintiff  l)rouglit  suit  for  negligence,  claiming 
$10,000  danuiges,  and  on  trial  in  the  circuit  court  he 
recovered  judgment  against  the  defendant  for  less  than 
$1,000,  which  was  affinned  in  the  ap])ellate  court,  no  ap- 
peal to  the  sujireme  court  would  lie  in  such  case.''* 

When  the  appellate  court  reverses  a  decree  of  the  cir- 
cuit court,  granting  an  injunction,  where  less  than  $1,000 
is  involved,  aiijieal  to,  or  writ  of  error  from,  the  supreme 
court,  will  not  be  entertained.'^^ 

In  an  action  for  an  alleged  breach  of  an  agreement 
to  keep  insured  a  building  of  the  insurable  value  of 
$125,000,  which  was  burned,  and  whereby  the  owner  lost 
that  sum,  and  where  the  evidence  in  the  record  showed 
the  value  of  the  property,  it  was  held  that  an  appeal 
would  lie  to  the  supreme  court  from  the  final  judgment 
of  the  appellate  court,  affirming  a  judgment  for  the  de- 
fendant.''^ 

A  judgment  in  the  appellate  court  for  damages  for 
failure  to  prosecute  an  appeal  is  an  incident  of  the  suit, 
where  the  amount  in  suit  is  above  $1,000 ;  and  an  appeal 
will  lie  from  a  judgment  for  such  damages,  though  for 
less  than  $1,000." 

An  injunction  suit  to  restrain  the  construction  of  a 
bridge  is  not  a  suit  to  recover  money  or  chattels,  and  is 
not  affected  by  the  $1,000  limitation.  Appeals  in  such 
cases  lie  directly  to  the  supreme  court. ''^ 

Althougb  the  amount  involved  under  the  original  bill 
is  less  than  $1,000,  if  the  amount  involved  under  the 
cross-bill  exceeds  that  amount  an  appeal  will  lie.^ 

112;    Bilton  v.  Dickinson,   108  U.  Baxtrom  v.  R.  R.  Co.,  117  III.  150. 

S.   165;   Lydston  v.   Anburgh,   216  t^  Pennsylvania     Co.     v.     Bber- 

111.   210;    Murphy  v.  Murphy,   207  hardt.  115  111.  294. 

III.  250.  Ti  Brandt  v.  Gallup,  111  111.  487; 

^3WooUey  V.  Lyon,  115  111.  296;  Morris  v.  Preston,  93  111.  215. 

L.  E.  <f  W.  R.  R.  Co.  V.  Faught,  ^^  Woolley  v.  Lyon,  115  III.  296. 

129    111.    257;    Savnoe   v.   Jurgens.  ^«  CMlcraft  v.  R.  R.  Co.,  113  111. 

144  111.  507;   Towne  v.  Toxcne,  191  86;  Baber  v.  R.  R.  Co.,  93  111.  342. 

111.  478.  1  Lobstein  v.  Lehn,  120  111.  549. 

i«  Smith  V.  Harris,  113  111.  136; 
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On  a  creditor's  bill  for  the  collection  of  a  judgment, 
the  amount  of  the  judgment  is  the  siun  involved  and 
not  the  value  of  the  property  sought  to  be  taken.^ 

When  a  judgTnent  for  $1,000,  exclusive  of  costs,  or 
more,  is,  on  appeal  to  the  appellate  court,  reduced  by 
that  court  to  less  than  $1,000,  an  appeal  will  lie  to  the 
supreme  court,^  and  this  is  so  although  the  judgment  'is 
reduced  in  the  appellate  court  by  remittitur.* 

In  replevin,  to  justify  an  appeal  it  is  not  sufficient  that 
the  declaration  avers  that  the  value  of  the  property  ex- 
ceeds $1,000,  but  it,  must  be  shown  by  the  record;''  but 
the  fact  may  be  shown  by  plaintiff's  affidavit  filed  to 
procure  the  writ,  or  by  the  certificate  of  the  appellate 
court;"  and  an  appeal  will  lie  if  the  value  of  the  property 
in  controversy  exceeds  $1,000,  without  regard  to  the  in- 
terests of  the  parties.'' 

The  value  of  the  property  claimed,  and  not  the  amount 
of  the  debt  for  which  an  attachment  is  levied,  is  the 
amount  in  controversj*  on  an  appeal  from  a  judgment 
for  the  claimants  on  an  interpleader  in  the  attachment 
suit.® 

In  the  absence  of  a  certificate  of  importance  it  is  indis- 
pensable to  the  jurisdiction  of  the  supreme  court  to  en- 
tertain an  a]ipeal  in  g-arnisliment  proceedings  that  it  shall 
affirmatively  ai)iiear  from  the  record  that  tlie  amount 
involved  is  more  than  $1,000,  and  where  no  interroga- 
tories or  answer  are  filed  and  no  testimony  hoard,  resort 
may  be  had  to  the  pleadings,  including  the  affidavit  of 
garnishment,  in  order  to  ascertain  the  amount  involved.® 

An  appeal  in  a  garnishment  proceeding  will  be  dis- 
missed by  the  supreme  court  where  the  amount  claimed 

2  Walker  v.   Malin.  94    111.   596;  '•Lewis    v.    Shear,    93    111.    121; 
Atillman    v.    Weir.    134    111.    137;  Hancock  v.  Tower.  93  III.  100. 
titeltauer  v.   Boldenweck,   183   111.  «  il/o»m  v.  Preston.  93  111.  215; 
187;    Farwell   v.    Becker.    129    111.  McUole    v.    Shepardson.    156     III. 
2G1;    Lansinph    v.    Dempster,    255  3S3;  RoUe  y.  Pease,  189  111.  207. 
111.  161.  '  Ciim-mins   v.    Holmes.    107    111. 

3  Oilmore   v.    Courtney,    158    111.  552. 

432;  Keiser  v.  Cox,  116  111.  20.  >i  Marl  in  v.  Duncan.  156  111.  274. 

*  C.  d  A.  li.  R.  Co.  V.  Davis,  159  »  Pick  v.  Ins.  Co.,  192  111.  157. 

III.  53. 
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to  bo  owiii.ir  from  the  .si;!iniislioo  to  iho  princiiml  dobtor 
is  not  more  tlian  $l,(MI(».i" 

An  appoal  will  lie  from  a  judgment  to  the  appellate 
eourt  aninniiiii-  an  order  settinii;  aside  a  jud.siinent  a,i;'aiii.st 
the  plaintiff  on  a  demurrer  to  a  declaration  claiming 
$5,000.  •> 

Wlien  the  only  part  of  tlie  decree  sought  to  be  reviewed 
is  in  reference  to  a  solicitor's  fee  of  $150,  a  certificate  of 
impoi-tance  is  essential. '- 

If  the  amount  stated  in  a  claim  filed  in  the  circuit 
court  against  an  estate  exceeds  $1,000,  the  jurisdiction 
of  the  supreme  court  to  entertain  an  appeal  from  the 
appellate  court  is  not  affected  by  a  statement  contained 
in  an  affidavit  for  continuance  which  may  be  constnied 
as  reducing  the  chiira.''' 

When  the  i)ur])ose  of  the  suit  is  not  the  recoveiy  of 
money  or  property,  but  to  enjoin  the  levy  upon  and  sale 
;)f  the  lot  under  execution  and  to  remove  the  cloud  from 
the  title,  the  right  to  appeal  is  not  determined  by  the 
amount  of  the  judgment.'* 

The  right  to  an  appeal  from,  or  writ  of  error  to,  the 
appellate  court  is  not  given  by, statute  in  case  of  a  bill 
by  a  married  woman  for  a  separate  maintenance,  where 
the  original  decree  is  for  a  less  amount  than  $1000.00,  as, 
where  it  requires  the  husband  to  pay  $60.00  a  month  to 
the  wife  for  the  support  of  herself  and  child.'^ 

Less  than  $1,000  is  involved  where  the  only  contro- 
versy in  a  proceeding  by  the  assignee  of  an  insurance 
policy  to  enjoin  payment  to  the  assignor  of  the  tontine 
dividends,  amounting  to  $527,  is  over  the  ownershiis-  of 
such  dividends,  even  though  the  paid-up  policy  to  be 
issued  is  for  $2,000,  and  the  amount  of  premiums  paid  by 
the  assignee,  together  with  the  indebtedness  secured  by 
the  assignment  of  the  policy,  exceeds  $1,000.'" 

10  Payne  v.  Ry.  Co..  170  111.  607.       153    III.   534;    Tosctti  Brctving  Co. 

11  Stanton    v.    Kin.^ry.    151     111.       v.  Koehler.  200  III.  269. 

301.  15  Umlauf    v.    Umlauf,    103    111. 

i2  McCagg  v.  Touhy,  220  III.  216.  651;  Seelye  v.  Seelye,  143  111.  264; 

13  Hall  V.  Hale.  202  111.  326.  Miles  v.   Miles.   200   III.   524. 

!■•  Baber  v.  Railroad  Co..  93  111.  i«  Brueggeman    v.    Brueggeman, 

342;  Farmers'  Nat.  Bank  v.  Sperl-  215  111.  509. 
ing.   113    111.   273;    Green   v.   Goff. 
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WTiere  the  validity  of  the  marriage,  and  not  merely 
the  amount  of  alimony,  is  directly  involved  on  appeal  to 
the  supreme  court  from  the  appellate  court  in  a  separate 
maintenance  proceeding,  the  fact  that  the  amount  of 
alimony  does  not  exceed  $1,000  does  not  require  that  a 
certificate  of  importance  be  obtained.^' 

A  certificate  of  importance  is  essential  to  the  juris- 
diction of  the  supreme  court  to  review  a  judgment  of  the 
appellate  court  affirming  a  divorce  decree  where  the  only 
portion  of  the  decree  upon  which  error  is  assigned  is  that 
requiring  the  payment  of  alimony  at  $18  per  month  and 
costs,  since  jurisdiction  does  not  attach  in  such  cases  un- 
less there  is  involved  in  the  controversy,  independent  of 
all  contingencies,  the  sum  of  $1,000,  exclusive  of  costs.^® 

In  the  absence  of  a  certificate  of  importance  the  su- 
preme court  cannot  review  a  judgment  of  the  appellate 
court  affirming  a  judgment  for  the  penalty  of  a  sheriff's 
bond  and  one  cent  damages,  and  for  costs,  though  the 
judgment  was  entered  on  a  verdict  directed  by  the  trial 
court  after  hearing  the  evidence.^^ 

In  actions  sounding  in  damages  it  is  the  amount  of 
the  judgment  of  the  lower  court  which  controls  the  right 
of  appeal  from  the  ajipellate  court  to  the  supreme  court 
without  a  certificate  of  importance,  and  if  the  judgment 
is  against  the  plaintiff  for  costs  no  appeal  lies  from  the 
appellate  court  without  a  certificate  of  im])ortance,  not- 
withstanding the  parties  stipulated  in  the  trial  court  that 
the  damages,  if  any  were  recoverable,  should  be  assessed 
at  $1,750.-" 

As  to  that  class  of  cases  in  which  the  right  to  appeal 
from  the  aii})ellate  court  to  the  supreme  court  depends 
upon  the  amount  involved,  section  121  of  the  Practice  act 
of  1907  must  control  without  reference  to  section  8  of 
the  Appellate  Court  act;  but  api)eals  and  writs  of  error 
in  other  cases  provided  for  in  said  section  8  are  un- 
affected by  the  new  Practice  act.-^ 


n  Reifschneider  \.  Reifschneider,  i"  People  v.  Crowe,  240  111.  ^48. 

241  111.  91.  20  Wheeler   v.    Car   Co.,   228    111. 

"*  Miles   V.    Miles.   200    111.    524;  28. 

houka  V.  Kouka,  221  111.  98.  21  .itton  v.  Ry.  Co.,  23(i  111.  507. 
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Tlic  suprcrac  court  will  dismiss  a  writ  of  error  to  ror 
view  a  judgment  of  the  appellate  court  iiCQniiing  a  judg- 
ment in  an  action  e.r  contractu;  where  tliere  was  no  triitl 
of  an  issue  of  fact  and  the  iuuount  claimed  \>y  the  plead- 
ings was  less  than  $1,000,  idthough  the  judgment,  by 
reason  of  accumulation  of  interest,  exceeds  $1,000.^^ 

The  amount  involved,  on  appeal  or  error,  in  an  action 
ex  contractu,  where  there  was  no  trial  of  an  issue  of  fact 
in  the  lower  court,  is  to  be  detennined  by  the  pleadings.-^ 

A  judgment  in  an  action  of  tort,  where  the  damages 
are  susceptible  of  tlircct  proof,  must  exceed  $1,000,  exclu- 
sive of  costs,  in  order  to  authorize  an  appeal  from  the 
apjicllate  court  without  a  certificate  of  importance.^* 

The  amount  in  controversy  does  not  govern  the  right 
to  appeal  to  the  supreme  court  where  the  action  is  not 
to  recover  money,  property  or  damages,  but  to  enjoin 
the  collection  of  a  judgment  alleged  to  have  been  wrong- 
fully obtained.-"^ 

In  the  absence  of  a  certificate  of  importance  by  the 
appellate  court  a  writ  of  error  will  not  lie  from  the  su- 
preme court  to  the  a]ipellate  court  under  section  121  of 
the  Practice  act  of  1907,  where  the  sum  or  value  in  con- 
troversy does  not  exceed  $1,000,  exclusive  of  costs.-" 

If  an  appeal  to  the  cii'cuit  court  from  an  order  allow- 
ing a  claim  against  an  estate  is  dismissed  for  want  of 
prosecution,  the  amount  involved  is  to  be  determined 
by  the  suj^reme  court  from  the  amended  claim  filed  in 
the  circuit  court,  upon  the  ground  that  where  there  is 
no  trial  of  an  issue  of  fact  the  amount  involved  is  deter- 
mined from  the  pleadings.^'' 

If  there  has  been  a  trial  of  an  issue  of  fact  in  the  lower 
court  resulting  in  a  judgment  against  the  plaintiff  for 
costs,  based  upon  a  verdict  retunied  by  the  jury  under 
a  })eremptory  instiiiction  to  find  for  the  defendant,  the 
supreme  court,  in  determining  its  appellate  jurisdiction, 
on  ai)peal  from  or  writ  of  error  to  the  appellate  court, 

i^Uurphy    v.    Murphy,    207    111.  ^'' Torscll  y.  Eiffert,  201  IW.  621. 

250.  2"  Dale  v.  M.  W.  A.,  237  111.  499, 

23  ihid.  2"  Hall  V.  Hale,  202  111.  326. 
"  Bank  v.  Miller,  202  111.  410. 
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will  look  to  the  judgment  for  the  amount  involved,  and 
not  to  the  pleadings.^* 

An  appeal  from  the  judgment  of  the  appellate  court 
affirming  a  judgment  against  the  i)laintiff  for  costs  after 
a  jury  trial,  cannot  he  taken  to  the  supreme  court  with- 
out a  certificate  of  importance,  upon  the  theory  that  as 
to  a  certain  amended  count  laying  damages  in  excess  of 
$1,000,  to  which  a  demurrer  was  sustiiined,  there  was 
"no  trial  of  an  issue  of  fact,"  where  such  count  charged 
the  same  negligence  of  the  defendant  in  infecting  jilain- 
tilT's  family  with  the  small-pox,  but  charged,  in  addition, 
false  representations  by  the  defendant  which  induced 
plaintiff  to  allow  him  to  continue  his  professional  visits.-^ 

If  the  parties  to  a  personal  injury  suit  go  to  trial  on 
a  plea  of  the  general  issue,  and  a  verdict  is  returned 
under  a  peremptory  instruction  for  the  defendant  after 
all  the  evidence  is  in,  there  has  been  a  trial  of  an  issue 
of  fact,  and  the  supreme  court  cannot  entcn-tain  an  ap- 
peal or  writ  of  error,  in  ease  of  affimianee  by  the  appel- 
late court,  in  the  absence  of  a  certificate  of  importance, 
though  the  pleadings  claim  more  than  $1,000.'"' 

Section  8  of  the  Appellate  Court  act,  providing  that 
where  there  is  no  trial  of  an  "issue  of  fact"  in  the  lower 
court  an  appeal  will  lie  from  the  appellate  court  to  the 
supreme  court  if  the  amount  claimed  in  the  pleadings 
exceeds  $1,000,  means  an  issue  of  fact  made  by  tlie  formal 
written  ])leadings  of  the  parties.'"'^ 

The  proviso  to  section  8  of  the  Ajipellate  Court  act, 
that  "in  all  actions  where  there  was  no  trial  of  an  issue 
of  fact  in  the  lower  court,  apjteals  and  writs  of  error  shall 
lie  from  the  ai)i)ellate  court  to  the  suprenu'  court  where 
till'  aimuiiil  claimed  in  the  pleadings  exceeds  $1,000," 
merely  authorizes  resort  to  tlie  ])le;ulings  in  such  actions 
to  dctcrniiiK'  tlie  amount  involved  in  case  of  final  judg- 
ment liy  till'  appellate  court.'" 

2»  Ciimviings  v.  Ry.  Co..  ISO  111.  ^'>  Cummings   v.    R.    Co.,    supra; 

608.  Fisher  v.  Enamel  Co.,  163  111.  387. 

20  Robards   v.    Railroad    Co.,    iy4  :'»  "  Willard  v.  Zehr,  215  111.  148. 

111.   361;    Haas   v.    Tegtmcier,   225  ••"  Partridge  v.  Stevens,  187   111. 

111.  27.'-..  383. 
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A\'IuMo  tile  lU'rciulant  olocts  to  stand  by  his  plea  in 
abatement,  upon  the  sustaining  of  a  demurrer  thereto, 
and  judi'inont  is  entered  against  him  by  default,  there 
is  no  trial  of  an  issue  of  fact,  and  the  supreme  court  has 
jurisdiction  of  an  appeal  from  the  a])pellate  court  with- 
out a  certificate  of  iinpoi'tance  if  the  amount  claimed  by 
the  pleadings  exceeds  $1,UUU,  although  the  judgment  is 
for  less.^- 

In  actions  brought  for  the  recoverj'  of  money  or  proj)- 
erty  the  Practice  act  limits  the  right  to  a  review  of  the 
judgment  of  the  ajipellate  court  by  appeal '  or  writ  of 
error  to  cases  where  the  sum  or  value  in  controversy 
exceeds  $1,000  exclusive  of  costs.'^ 

The  supreme  court  may  entertain  an  apjieal  from  the 
a])pellate  court  although  less  than  $1,000  is  involved  and 
there  is  no  certilicate  of  importance,  where  the  suit  is 
not  i)urely  an  action  ex  contractu,  but  is  one  in  which  an 
injunction  and  other  relief  is  sought  incident  to  the  re- 
covery of  monej'^.^^ 

Under  section  8  of  the  Appellate  Court  act,  in  all 
actions  where  tliere  was  no  trial  of  an  issue  of  fact  in 
the  lower  court,  ai)i)eals  and  writs  of  error  may  be  prose- 
cuted to  the  su2)reme  court  from  the  appellate  court 
where  the  amount  claimed  in  the  pleadings  exceeds 
$1,000.3^^ 

Less  than  $1,000  is  involved  in  a  proceeding  to  compel 
the  levy  of  an  assessment  to  pay  a  loss  of  $200  on  the 
contents  of  a  l)uilding,  even  though  the  policy  on  the 
building  and  contents  exceeds  the  amount  of  $1,000, 
where  the  loss  on  the  building  was  paid  without  suit.^" 

A  certificate  of  importance  is  necessaiy  to  give  the 
supreme  court  jurisdiction  of  an  appeal  from  the  appel- 
late court  in  a  proceeding  to  have  a  deed  absolute  in 
form  declared  to  be  a  mortgage  and  to  pennit  redemp- 
tion therefrom,  where  the  amount  involved  is  less  than 
$1,000." 

32  WiHard  v.  Zehr.  215  111.  148.  ^'^  Ball  v.  Hale,  202  III.  326. 

33  People  V.  McCullough,  239  111.  3r.  Clinton  Ins.  Co.  v.  Zeigler,  201 
552.  111.   371. 

34  Freundschaft     Lodge     v.     Al-  37  nui  v.  Yiele,  225  111.  1C3. 
chenberger.   235   111.   438. 
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Section  121  of  the  Practice  act  of  1907,  providing  for 
appeals  from  the  appoHate  court  to  the  supreme  court 
where  tlie  sum  or  value  in  controversy  exceeds  $1,000, 
excludes  appeals  in  cases  where  such  sum  or  value  is 
an  even  $1,000  or  less,  unless  a  certificate  of  importance 
is  ohtained  under  section  119  of  such  act.^* 

A  judgment  of  the  appellate  court  is  final  which  re- 
verses a  judgment  of  the  circuit  court  dismissing  a  peti- 
tion for  the  appointment  of  appraisers  to  set  off  a 
widow's  award  upon  the  ground  that  the  widow  had  re- 
leased her  rights  by  an  ante-nuptial  contract,  where  the 
api^ellate  court  in  its  opinion  holds  that  the  widow's 
rights  were  not  released  by  the  contract  and  remands  the 
cause  for  further  proceedings  not  inconsistent  with  such 
oi>iuion.*^ 

Under  section  121  of  the  Practice  act  the  only  way  in 
which  a  judgment  of  the  appellate  court  for  costs,  alone, 
can  be  reviewed  by  the  supreme  court  is  upon  a  certificate 
of  importance  from  the  appellate  court.'"' 

Sections  8  and  15  of  the  Appellate  Court  act  and  sec- 
tions 100  and  121  of  the  Practice  act  are  in  pari  materia 
and  must  be  construed  together,  and  when  so  constiiied 
it  follows,  by  necessary  implication,  that  the  twenty  day 
limitation  provided  for  in  section  100  of  the  Practice 
act  within  which  appeals  may  be  prayed  and  allowed, 
apiilies  to  appeals  upon  certificates  of  importance  from 
judginents  of  the  appellate  court  entered  either  in  tenn 
time  or  vacation.*^ 

Tlie  manner  of  applying  for  a  certificate  of  import- 
ance, and  tlu'  conditions  under  which  the  same  may  be 
granted  by  the  appellate  court,  or  the  judges  thereof  in 
vacation,  were  not  affected  by  the  amendatory  act  of 
June  4,  1909,  but  remaiii  as  tliey  were  before  that  act 
was  passed. '- 

The  judges  of  the  ai)i)ellate  court  have  jurisdiction  to 
consider,  in  vacation,  an  application  for  a  certificate  of 


38   Alton  V.  R.  Co..  23(1  111.  507.  ■"  ErJingcr   v.    Ry.    Co.,   245    111. 

ioSToell  V.  Krocll,  219  111.  105.      304. 

<o  Stein  V.  Meyers,  253  111.  199.  r2  ErUngcr   v.    Ry.   Co.,   245    111. 

304. 
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importanco  made  witliiii  twoiily  days  from  the  eiitiy  of 
the  .judiiniKMit  and  to  make  all  lU'cessary  orders  in  con- 
nection tlierewith  within  that  time,  and  a  majority  of 
the  judj^es  may  grant  such  coHifieatc  of  imjiortance  and 
certify  tlioir  action,  as  judges  of  tlie  appclhitc  court  to 
the  supreme  court.'*'' 

A  verdict  for  the  defendant  in  a  personal  injury  case, 
returned  under  a  peremptory  instruction,  is  the  result 
of  a  "trial  of  an  issue  of  fact,"  and  the  supreme  court 
does  not  have  jurisdiction  of  an  ajipeal  from  tlic  appel- 
late court's  judgment  of  aflirmance  in  the  al)sence  of  a 
certificate  of  importance,  even  though  errors  of  law  are 
assignied  njion  rulings  in  respect  to  the  pleadings.^* 

In  the  absence  of  a  certificate  of  importance  an  appeal 
iloes  not  lie  to  the  supreme  court  from  a  judgiiient  of 
the  appellate  court  reversing  a  judgment  for  $100  and 
costs  of  suit  recovered  by  a  city  in  an  action  to  recover 
a  penalty  for  an  alleged  violation  of  a  city  ordinance.*" 

A  petition  for  ai)pointment  of  appraisers  to  set  off 
a  widow's  award  is  not  a  proceeding  in  the  nature  of 
an  action  ex  contractu,  and  the  supreme  court  has  juris- 
diction of  an  appeal  from  a  final  judgment  of  the  appel- 
late court  in  the  case  even  though  the  amount  involved 
is  unknown  at  the  time.***  It  is  only  where  there  was 
no  trial  of  an  issue  of  fact  in  the  court  below  tliat  resort 
may  be  had  to  the  pleadings  to  determine  the  amount 
involved  in  an  action  ex  contractu." 

A  proceeding  in  equity  against  a  mutual  fire  insurance 
company  to  correct  an  ambiguity  in  a  policy  and  compel 
the  levy  of  an  assessment  to  pay  a  loss  under  the  policy 
is  an  action  ex  contractu.*^ 

There  being  no  freehold  involved  in  a  forcible  detainer 
proceeding,  the  action  of  the  appellate  court  in  affinning 
a  judgment  can  not  be  reviewed  in  the  supreme  court 
unless  the  sum  or  value  involved  exceeds  $1,000.*'* 

^^Erlinger  v.   Ry.   Co.,   245    111.  *~  People  v.  Crowe,  240  III.  34S. 

304.  ■•s  Clinton  Ins.  Co.  v.  Zeigler,  201 

**Robards  v.  R.  R.  Co.,  194  111.  111.  371. 

361.  *'■>  McQuirk  v.  Burry,  93  III.  118; 

<5  Ci<j/  V.  A/e<aJ  Co.,  237  111.  347.  Jordan    v.    Davis,    108    111.    33G; 

"  Kroell  V.  KrocU,  219  111.  105.  Flagg  v.  Walker,  109  111.  494;  Mo- 
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As  a  general  thing,  the  amonnt  involved  will  l)e  deter- 
mined by  the  rental  value  of  the  premises,  and  not  by 
their  salalile  value,  or  by  the  value  of  the  improvements 
placed  thereon.^" 

Where  the  amount  involved  in  the  trial  court  is  more 
than  $1,000,  the  fact  that  the  court  orders  part  of  the 
amoimt  to  be  paid  as  costs,  does  not  reduce  the  amount 
involved  so  as  to  affect  the  jurisdiction  of  the  supreme 
court.^^ 

In  actions  ex  contract u  where  the  judgment  is  in  favor 
of  the  plaintiff  and  he  does  not  complain  thereof,  and  no 
counter  claim  has  been  set  up  by  the  defendant  by  "way 
of  set-off,  the  amount  of  the  judgment  is  conclusive  of 
the  amount  involved.^- 

Intervening  iietitions  filed  in  a  mechanic's  lien  proceed- 
ing, on  behalf  of  separate  parties  to  enforce  claims  hav- 
ing no  connection  with  each  other,  are  to  be  treated  as 
separate  suits,  and  the  several  amounts  allowed  as  liens 
can  not  be  added  together  in  order  to  make  the  juris- 
dictional amount  necessary  to  authorize  an  appeal  from 
the  apiiellate  to  the  supreme  court/'^  And  the  fact  that 
the  contractor's  claim  is  over  $1,000,  does  not  give  juris- 
diction of  the  sub-contractor's  claim.'^'' 

This  section,  in  limiting  the  jurisdiction  of  the  supreme 
court  to  the  review  of  controverted  questions  of  fact,  is 
not  subject  to  the  objection  that  it  assumes  to  restrict 
the  appellate  jurisdiction  of  that  court,  as  given  in  sec- 
tion 1  of  article  6  of  the  Constitution.  It  is  entirely  com- 
petent for  the  legislature,  subject  to  c(>rtain  enumerated 
exceptions,  to  make  all  judgments  and  decrees  affinned 
l)y  the  appellate  ccmrt,  final  and  conclusive;  and  so  may 
make  any  i)ortion  of  such  judgment,  as  in  its  liiiding  of 
facts,  conclusive  upon  flic  supreme  court."''' 

Dole  V.   Shrpardson.   15f.  111.   383;  ss  Oat'is  v.  Vpham,  101   III.  :172; 

Seator  \.  Fay,  188  III.  507.  Farwrll   v.    Bpckcr,    129    111.    261; 

'•nFlagg  v.  M'alker,  109  111.  494;  SIrttauer  v.   Boldenwcck.   183   111. 

McGuirk    v.    Burry,    93    111.    118;  187;  Puflh  v.  Wallace,  198  111.  422; 

McDole  V.  Shcpardsoti,  156  111.  383.  '■*  Ptiph  v.  Wallace,  198  111.  472. 

'•^  Voif/t  V.  Kerstcn,  164  lit  314.  ''^  Kerfoot    v.    Cromwell    Mound 

MB.  R.  Co.  V.   Faught,  129   111.  Co.,    ILS    111.    502;    see    Moore   v. 

257;    liedley   v.    Oeisslcr,   189    111. 

172. 
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Supreme  court — To  pass  only  on  questions  of  law — 
Exceptions.— Sci-l ion  liii;  jnovidcs  tliat: 

"The  supreme  court  shall  reexamine  cases  brought  to  it  by  aiipeal 
or  writ  of  cprtioniri  as  |)rovi<led  in  this  Act,  from  the  apiiellate  courts, 
as  to  questions  of  law  only,  and,  in  cases  aforesaid,  no  assignment 
of  error  shall  be  allowed  ralliiip:  in  question  the  determination  of  the 
inferior  or  appellate  courts  upon  controverted  questions  of  fact  there- 
in." 50 

This  section  does  not  api)ly  to  chancery  cases.'^"' 

AVliero  tlie  apjioUato  court  lias  reversed  a  judginent 
in  a  suit  at  law  and  recited  the  nltiinatc  facts  in  its  .judg- 
ment the  supreme  court  can  not  resort  to  the  ojnnion  of 
the  ap])ollato  court  to  ascertain  its  conclusions  as  to  the 
facts  but  is  governed  by  such  recitals."'"' 

Where  the  appellate  court  reverses  a  judgment  of  tlie 
trial  court  as  a  result  of  finding  the  facts  in  controversy 
different  from  the  liiKUng  of  tlie  trial  court  and  recites 
in  the  final  judgment  the  facts  so  found,  such  finding  is 
i)j'  the  statute  made  conclusive,  and  the  supreme  court 
can  only  intpiii'e  whether  the  law  was  properly  apjilied 
to  the  facts  so  found.-" 

The  supreme  court  re-examines  cases  at  law  I)rought 
to  it  by  appeal  from  or  writ  of  error  to  the  appellate 
court  as  to  questions  of  law  only,  as  the  power  to  finally 
determine  the  facts  is  vested  in  the  appellate  eourt.^* 

In  a  mechanic's  lien  proceeding,  if  the  original  ])eti- 
tioner's  claim  involves  less  than  $1,000  the  appellate 
court's  judgment  affirming  its  allowance  is  final  as  to 


Tiemey,  100  111.  207;  L.  8.  tC  M.  8.  ^t  Nonotuck  Silk  Co.   v.  Adams 

Ry.  Co.,  V.  Richards,  152  111.  59.  Ex.   Co.,  256   111.  66;    Nawrocki  v. 

58  Rev.   Stat.    (1913)    1880;    5  J.  Ry.   Co..   248   HI.    101;    .V.   L.   Ins. 

&  A.  An.  Stat.  5076.  Co.  v.  7ns.  Co.  226  111.  102. 

5ea  Fanning    v.    RiisscU,    94    111.  ss  Lnckowitz     v.     Brewing     Co., 

386;    Hayuard   v.   .Merrill.   94    III.  2Z'>  III.  246;  ^ischer  v.  R.  Co.,  256 

349;  J.  d  C.  R.  R.  Co.  v.  Hcaty,  94  111.  572;  Graham  v.  Hagmann.  270 

111.  416;    StiUman  v.   Stillman.  99  111.  252;    Schallcr  v.  Bremng  Co., 

111.  196;  Moore  v.  Tiemey,  100  111.  225    111.   492;    Earnshaio   v.    Stone 

207;    People   v.   Diedriih.    141    111.  Co..  200  111.  220;   Toolen  v.  Supply 

665;    Warren  v.  Bank.  149  111.  9;  Co.,  222  111.  517;  Supple  v.  Agnew. 

City  V.  R.  R.  Co.,  152  111.  171.  202    111.    351;     III.    8.    Ry.    Co.,    v. 

set  iVauTTOcfci  v.  Ry.  Co.,  248  111.  Uamill.  226  III.  88;  Harley  v.  San. 

101.  Dist.,  226  111.  218. 
70 
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such  petitioner,  in  the  absence  of  a  certificate  of  iniport- 
auce,  where  snch  chiim  is  fntirely  sejiarate  and  distinct 
from  the  claims  of  intervening  petitioners,  notwithstand- 
ing the  hotter  chums  are  each  in  excess  of  $1,000  and  the 
same  evidence  is  relied  upon  to  defeat  all  claims.^" 

A  decree  in  a  i)roceeding  under  section  25  of  the  gen- 
eral Incorporation  act,  to  enforce  the  liabiht}^  of  stock- 
holders for  debts  of  the  corporation  is,  in  so  far  as  it  re- 
quires pajTuents  to  be  made  by  the  various  stockholders, 
a  separate  decree  as  to  each,  and  if  the  amount  so  re- 
quired from  each  is  less  than  $1,000,  a  certificate  of  im- 
portance is  essential  to  entitle  them  to  appeal  from  the 
appellate  court  to  the  supreme  court.*" 

A  proceeding  to  settle  the  accounts  of  a  guardian  is 
in  the  nature  of  a  suit  in  equity,  and  a  finding  of  facts 
by  the  appellate  court  does  not  l)ind  the  supreme  court."-' 

While  under  the  foregoing  section  and  section  87,  the 
supreme  court  will  not  re-examine  controverted  ques- 
tions of  fact,  except  in  the  cases  enumerated  in  section 
88,*'^  nevertheless  it  will  examine  the  evidence  bearing 
upon  the  decided  issues  to  see  what  principles  of  law 
are  involved,  and  whether  they  are  properly  applied  by 
the  trial  court.*''* 

A  motion  to  instruct  the  jury  to  find  for  the  defendant, 
or  to  exclude  the  evidence  introduced  by  the  plaintiff, 
o])ci-ates  as  a  demurrer  to  the  evidence,  and  will  raise 
([uestions  of  law  which  the  supreme  court  has  jurisdiction 
to  review."^ 

5«Merritt  v.  Crane  Co.,  22.5  111.  v.    Brown.    155    III.    322;    Pope   v. 

181.  Hanka,  155  111.  617;   C.  <t-  G.  T.  R. 

™  Tctcr  V.  Larscn.  229   111.   585.  Co.  v.    Oaeinowsk,    155   III.    189. 

02  Cheney  v.  Roodhouse,  135  111.  m  Bank  of  Montreal  v.  Page,  98 

257;    Raivson   v.    Corbctt,   150    111.  111.   109;   Ives  v.  McHard,  103  III. 

466.  97;  Beard  v.  Maxwell,  113  III.  440; 

<i3  Tenney   v.   Foote,   95    111.   99;  Cliemical  Bank  v.  City  Bank.  160 

Gravett  v.  Davis.  92  111.  190;  Mor-  V.  S.  616;  C.  U.  Ass'n  Co.  v.  Scam- 

ris  V.  P)X'4(on,  93  III.  215;   Schwarz  mon.  126  111.  355;  P.  T.  Cable  Co. 

V.   Bradley,   95    111.   168;    Brant   v.  v.    Lathrop,    131    III.    575;     Reiss 

lAll,  96  III.  608;   0.  W.  Tel.  Co.  v.  v.   Hanclirtt,   141   111.   419;    Hogan 

Mears,  154  111.  437;   C.  it  .4.  R.  R.  v.  City,  168  111.  551;   Homcrsky  v. 

Co.  V.  Sanders,  154  111.  531;   Due-  Winkle,   178    111.   562. 
her  V.  Ymuiii,  153  111.  226;  Ilcffron  on  I.  C.  R.  R.  Co.  v.  Larson,  152 
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If  the  .appellato  eoTirt  reverses  a  ease  and  refuses  to 
remand  it,  and  makes  no  findings  of  fact,  tlie  supreme 
eourt  will  presimie  tliat  it  found  tlie  facts  as  the  circuit 
court  did,  and  held  tlieni  to  constitute  no  cause  of  action, 
and  in  sudi  case  the  sui)reme  court  will  look  into  the 
evidence  as  on  demurrer  to  the  evidence,  and  act  acc.ord- 

It  will  be  presumed  that  the  appellate  court  reversed 
for  errors  of  law  wliere  there  is  no  recital  in  its  judg- 
ment of  any  fact  found  different  from  the  trial  court."'' 

If  the  allowance  of  a  claim  against  an  estate  requires 
the  exercise  of  the  equitable  powers  of  the  county  court, 
the  suj^rcme  court  may,  njion  appeal  from  the  judgment 
of  the  appellate  court  allowing  the  claim,  review  both 
law  and  facts.** 

A  finiling  by  the  appellate  court,  in  its  judgment  re- 
versing, without  remanding  the  cause,  a  judgment  in  a 
suit  on  a  contract,  to  the  effect  that  the  contract  sued 
upon  was  against  public  policy,  is  not  conclusive  upon 
the  supreme  court  where  the  facts  of  the  case  were  con- 
ceded, since  such  finding  is  but  a  conclusion  of  law."" 

Whether  a  vendee  in  a  bill  of  sale  had  knowledge  that 
the  vendor  was  bankrupt,  and  whether  he  took  posses- 
sion of  the  property  under  the  bill  of  sale  and  abandoned 
liis  rights  under  an  unrecorded  mortgage  which  he  held, 
are  questions  of  fact  on  which  the  judgment  of  the  appel- 
late coui-t  is  conclusive."" 

AMiere  a  will  disposes  of  personal  property  only,  an 
aj^peal  from  a  decree  in  a  ])]'oceeding  in  cliancery  to  con- 
test the  will  lies  to  the  appellate  court,  and  that  court's 
judgment  is  final  as  to  controverted  questions  of  fact  to 
the  same  extent  as  in  a  suit  at  law,  since  the  verdict  of 

111.   326;    Payne  v.  Irvin,  144   111.  or  Osgood    v.    Skinner,    18G    111. 

482;  Wilbor  V.  Ewen,  183  III.  626.  4?1;   Seymour  v.  Fuel  Co.,  205  111. 

00  Brant    v.    Lill,    96    III.    608;  77. 
ScovUl    V.    Miller,    140    111.    .'504;  "s  Estate    of    Ramsay    v.    Whit- 
Chemical  Bank  v.  City  Bank,  160  beck,  183  111.  550. 
U.  S.  646;  Busenbark  v.  Saul.  184  o"  Brush  v.  City,  229  111.  144. 
111.  343;   Purcell  v.  Sage,  189  111.  ''>  Railton  v.  T.  <£•  T.  Co.,  224  111. 
79;  III.  Steel  Co.  v.  Saylor,  226  111.  485. 
283. 
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the  jury  in  a  will  contest  case  is  binding  npon  the  chancel- 
lor the  same  as  a  verdict  in  a  suit  at  law.^^ 

Recital  of  facts  in  final  order  by  appellate  court. — Sec- 
tion lliO  of  the  Practice  Act  provides  that: 

"If  any  final  determination  of  any  cause  or  proceeding  whatever, 
except  in  chancery,  shaU  be  made  by  the  appellate  court,  as  the  result 
wholly  or  in  part  of  the  finding  of  the  facts  concerning  the  matter  in 
controversy,  different  from  the  finding  of  the  court  from  which  such 
cause  was  brought  by  appeal  or  writ  of  error,  it  shall  be  the  duty  of 
such  appellate  court  to  recite  in  its  final  order,  judgment  or  decree, 
the  facts  as  found,  and  the  judgment  of  the  appellate  court  shall  be 
final  and  conclusive  as  to  all  matters  of  fact  in  controversy  in  such 
cause."  '2 

The  decisions  of  the  supreme  court  construing  section 
87  of  the  old  Practice  act,  relating  to  the  finding  of  facts 
by  the  appelhite  court  in  its  judgment,  are  applicable 
to  section  120  of  the  Practice  act  of  1907.''* 

Under  the  Practice  act  of  1907,  as  well  as  under  the 
former  Practice  act,  the  finding  of  facts  by  the  appellate 
court  in  chancery  cases  is  not  conclusive  upon  the  su- 
preme court,  and  the  sui)reme  court  may,  in  chancery 
cases,  determine  the  controverted  questions  of  fact  from 
the  evidence  in  the  record.'* 

The  limit  of  inquiry  in  the  supreme  court  where  the 
appellate  court  reverses  a  judgment  at  law  without  re- 
manding and  recites  its  finding  of  the  ultimate  facts  in 
its  judgment,  is  whether  or  not  the  law  was  properly 
applied  to  the  facts  so  found." 

The  finding  of  facts  by  the  appellate  court  must  be 
made  at  the  time  of  rendering  the  judgment,  and  as  a 
part  thereof.'"' 

The  a))pellate  court  in  ihiding  the  facts,  as  required 

riDotcie  v.  Sutton.  227  111.  183.  ^^  Stone  v.  Ferry.  2.39  111.  606. 

72  Rev.   Stat.    (1913)    1879;    5  J.  "  A'ix   v.    Thackebcrry.    240    111. 

&  A.  An.   Slat.  5064;    Laughlin  v.  352. 

'Norton,    267    111.    476;    Martin    v.  t-' C raver  v.   Harvester  Co.,   209 

Martin,  202  111.  382;   Iloi/an  v.   /.'.  111.   4S3;    Coker  v.   R.   It.   Co.,   18:! 

H.  Co..  202  111.  206;   Irwin  v.  7ns.  111.  223;   Hancock  v.  Mfg.  Co..  174 

Co.,  200  111.  577;   Purcell  v.  Sape.  111.  503;   ./ones  v.  Fortune.  12S  111. 

192  111.. 197;  Prase  v.  IHtlo.  185  111.  518. 
317.  '"  Tibballa  v.  Lihhy,  97  111.  552, 
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liy  the  Prat'tice  act,  sliould  find  only  tlie  ultimate  facts, 
and  not  the  evidentiary  facts  or  conclusions  of  law.'''' 

The  hndint;-  of  fact  contemplated  by  tlie  foi-egoini;'  sec- 
tion is  the  finding-  of  the  ultimate  fact  or  facts  upon  the 
existence  or  non-existence  of  which,  as  set  up  in  the 
lileadinu's,  the  ri.niits  oi'  the  i)arties  <le|)eud.  It  does  not 
mean  that  the  apju'llate  court  shall  liiul  what  was  the 
evidence  of  these  facts,  or  shall  find  those  nu'rely  subor- 
dinate or  evidentiary  facts,  which,  when  shown,  contri- 
bute to  the  (>stalilishment  of  the  ultimate  fact  or  facts 
essential  to  sustain  the  alleged  cause  of  action.''** 

The  authority  of  the  apix'llate  court  to  nud^e  a  finding 
of  facts  is  limited  to  cases  where  it  finds  the  facts  wholly 
or  in  part  different  from  the  finding  of  the  trial  court.''® 

When  the  appellate  court  undei'takes  to  make  a  find- 
ing of  facts  it  must  recite  in  its  judgment  all  the  ulti- 
mate facts  concerning  every  material  issue  submitted  to 
the  trial  court.'""' 

The  Supreme  Court  cannot  resort  to  the  o])inion  of  the 
appellate  court  to  ascertain  its  conclusions  as  to  the 
fiicts.**" 

The  words  "matter  in  controversy"  mean  matter  of 
fact  in  controversy.^^ 

The  recital  of  facts  upon  which  a  judgment  of  the 
appellate  court,  entered  under  section  120  of  the  Prac- 
tice act,  is  based,  must  be  incor]iorated  in  the  judgment 
itself,  and  the  oi)inion  of  that  court  cannot  be  resorted 
to  by  the  supreme  court  to  ascertain  the  facts.^^ 

Where  the  apiiellate  court  reverses  the  trial  court 
upon  the  facts  without  remanding  the  cause,  and  makes 

-■!  Martin  v.  Martin.  212  111.  301.  -« '^  LauffJilin  v.  Norton.  267  111. 

LaughUn  v.  Norton.  2G7   111.  470;  476;  N.  L.  Ins.  Co.  v.  Ins.  Co..  226 

,V.  L.  Ins.  Co.  V.  Ins.   Co..  226  111.  111.    102;    Caywood   v.   Farrell.    175 

102;    City    Chicago    v.    RoemheU.  111.    480. 

227  111.  160.  so  Nawrocki  v.  liy.  Co.,  248   111. 

^i  Rogers  v.   R.  R.   Co.,  117   111.  101. 

115;   Brown  v.  City,  109   111.  165;  si  Gillmore  v.    Chicago.   224    111. 

Delta  Bag  Co.  v.  Kearns,  253  111.  490. 

365.  «2  Delta  Bag  Co.  v.  Kearns,  253 

i»  Patry   v.   R.    R.    Co.,   265    111.  111.  365. 
310. 
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a  finding  of  facts  and  incorporates  such  finding  in  its 
judgment,  the  supreme  court  is  bound  by  such  finding 
of  facts.^* 

In  a  suit  at  law  the  judginent  of  the  appellate  court 
is  final  as  to  all  matters  of  fact  in  controversy,  notwith- 
standing that  court  in  its  opinion  expresses  the  erro- 
neous view  that  an  appellate  court  will  not  reverse  a 
judgment  where  the  evidence  of  the  successful  party, 
considered  by  itself,  is  clearly  sufficient  to  sustain  the 
verdict.** 

A  recital  in  the  appellate  court's  judgment  of  the  evi- 
dentiary facts,  even  though  it  embraces  the  entire  testi- 
mom'  and  about  which  there  is  no  conflict,  is  not  a 
recital  of  the  ultimate  facts  and  does  not  justify  the 
appellate  court  in  not  remanding  the  cause  upon  revers- 
ing the  judgTuent.**^ 

Under  the  statute,  as  construed  by  the  supreme  court, 
all  controverted  questions  of  fact  are  settled  by'  the 
judgment  of  the  appellate  court  when  it  approves  the 
verdict  of  the  jury,*"  and  the  finding  of  facts  by  the 
appellate  court  is  final  as  to  all  matters  of  fact  where 
it  has  jurisdiction ;  alitcr,  if  the  court  has  no  juiisdiction 
of  the  subject  matter.*'^ 

The  statute  requiring  the  appellate  court,  when  revers- 
ing without  remanding  as  a  result  of  its  finding  of  the 
facts  concerning  the  matter  in  controversy  different 
from  the  trial  court,  to  recite  in  its  final  order  the  facts 
as  it  finds  them,  implies  the  drawing  of  a  conclusion  from 
all  tlie  evidentiary  facts  bearing  on  the  issue,  and  the 
conclusion  so  drawn  is  tlic  ultimate  fact  or  fads  upon 
whicii  the  case  depends  and  which  it  is  llic  (hity  of  the 
a])i)ellate  court  to  find.*** 

U"  llie  app<'nat('  court,  in  ifs  finding  of  facts,  states 
all  ()!•  a  itorlion  of  ilic  cvidcntiai'v  facts,  and  in  connec- 

S3  Scheevers   v.   R.   R.    Co.,   235  ss  City  Chicago  x.  RoemlicU,  121 

III.  227;   Nonotuck  Silk  Co.  v.  Ex-  111.    IGO. 

press  Co.,  256  111.  G6;  Cobe  v.  Bart-  so  stern  v.  Bradner,  225  111.  430. 

lett.  270  111.  Gl ;   Chapiii  v.   /.'.  Co..  a?  People    v.    Harri,wn.    223    111. 

227  111.  ICG.  540. 

i*Donelson  v.   Ry.   Co.,  235   111.  "k  Sparta  Oas  Co.  v.  R.  Co.,  247 

C25.  111.  340. 


t 
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tion  tlierowitli  also  liiuls  the  ultimate  facts,  the  supreme 
court  will  uot  cousiilcr  the  cvidcnliary  fads  rccijoil  to 
dctormiiio  wlictlicr  they  sustain  the  nltimato  facts.'*'* 

It  is  true  tluit  the  liuding  of  an  ultimate  fact  is  a 
statement  of  a  conclusion,  hut  il  is  a  conclusion  of  fact 
from  the  various  suhsidiary  or  evidentiary  facts  tending- 
to  prove  such  ultimate  fact.  To  reach  the  conchision 
may  require  the  application  of  legal  principles  so  as  to 
make  the  question  a  mixed  one  of  law  and  fact,  such  as 
the  question  whether  uncontradicted  testimony  estah- 
lishes  the  fact  of  an  appointment  of  an  agent,  or  that  a 
certain  act  was  the  proximate  cause  of  an  injury,  or  that 
there  was  a  waiver  of  a  legal  right  or  an  estoppel  to 
assert  it.^" 

A  finding  of  facts  by  the  appellate  court  in  its  judgment 
is  conclusive  ui^on  the  supreme  court  even  though  some 
of  the  facts  found  involve  the  consideration  of  mixed 
questions  of  law  and  fact.*^ 

A  finding  of  an  ultimate  fact  frequently  requires  the 
application  of  rules  of  law,  and  thus,  in  a  sense,  becomes 
a  mixed  question  of  law  and  fact ;  but  such  finding  is 
nevertheless  a  finding  of  an  ultimate  fact.*^ 

"Where  the  appellate  court  reverses  a  judgment  and 
recites  certain  facts  in  its  judgment,  it  will  be  presumed 
that  all  facts  not  so  recited  were  found  by  the  appellate 
court  the  same  as  they  were  found  by  the  trial  court.^^ 

AVhere  the  facts  recited  by  the  appellate  court  were 
not  controverted  but  were  admitted  in  the  trial  court  but 
the  judgment  is  reversed  because  the  api^ellate  cour-t's 
conclusion  of  law  as  to  the  defendant's  liability  differs 
from  that  of  the  trial  court,  the  inquiiy  in  the  supreme 
court  is  whether  the  appellate  court  was  correct  in  its 
conclusion  of  law,  and  if  so,  its  judgment  should  be 
af!ii-med.»* 


8»  Ibid.  81  McGovney    v.    Melrose    Park, 

""  Meyer  v.  Butterbrodt,  146  111.      241  111.  142. 
131;      Moerschbacvlier     v.     Royal  "- Cobe  v.   Bartlett,   270   III.    61. 

League,    188    111.   9;    Roemhcld   v.  ^^'Nonotuclc   Silk  Co.   v.   Adams 

City,  231  111.  4G7.  Ex.  Co.,  256  111.   66. 

01  Ibid.;  Graver  v.  Acme  Co.,  209 
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The  i^ower  of  the  aj^pellate  court  to  reverse  without 
remanding,  where  it  determines  that  the  facts  are  differ- 
ent from  those  found  in  the  court  beh)w,  is  not  limited  to 
cases  where  the  trial  court  might  direct  a  verdict,  but 
extends  to  cases  requiring  the  weighing  of  testimony  and 
a  comparison  of  the  credibility  of  witnesses.*"^ 

The  ultimate  facts  in  an  action  for  personal  injuries 
are,  ordinarily  whetlier  the  plaintiff  was  or  was  not  in 
the  exercise  of  ordinary  care  and  whether  defendant  was 
or  was  not  guilty  of  negligence.^" 

The  fact  that  the  evidentiary  facts  are  agreed  upon 
by  the  parties  and  embodied  in  a  stipulation  does  not 
take  the  case  out  of  the  operation  of  section  87  of  the 
Practice  act  so  as  to  preclude  the  appellate  court  from 
making  a  finding  as  to  the  ultimate  facts,  and  the  su- 
preme court  cannot  go  behind  a  finding  of  facts  so  made 
and  consult  the  stipulation  to  determine  whether  the 
appellate  court  or  lower  court  correctly  determined  the 
facts.»' 

Where  the  appellate  court  reverses  a  judgment  at  law 
and  ineoii^orates  a  finding  of  facts  in  its  judgment,  the 
power  of  the  supreme  court  on  review  is  limited,  so  far 
as  the  facts  arc  concerned,  to  determining  whether  the 
appellate  court  has  i^roperly  applied  the  law  to  the  facts 
so  found.^* 

The  proviso  to  section  120  of  the  Practice  act  of  1907, 
purporting  to  authorize  the  sujireme  court  to  review  the 
facts  where  tlie  appellate  court  in  nii  action  at  law  re- 
verses, without  remanding,  because  it  liiuls  the  facts  dif- 
ferent i'l'oui  the  finding  of  the  trial  court,  and  in  cases 
where  the  justices  of  the  appellate  court  are  divided  in 
opinion,  is  unconstitutional.''" 

Findings  by  the  ai)i)ellalc  court,  in  its  judgment  re- 
in. 48.3;  Lurkowitz  v.  Brcicino  17!);  S^uiipli:  v.  Agnew.  202  111.  351. 
Co.,  235  111.  246.  •'"  First   Xat.   Hank   v.    Bank   of 

or.  Everts    v.    Lawther.    16.")    III.       Whitticr,    221    111.    319;    Hofian    v. 
487;  City  S.  Valley  v.  Coal  Co..  173      R.  R.  Co.,  202  111.  206. 
111.  497;  Weeks  v.  Ry.  Co.,  19S  III.  "«  h'ehoc  v.   Field,  237   111.   470; 

551;   Supple  v.  Affneu),  202  111.  351;       Trakal  v.  Baking  Co.,  204  111.  179. 
Trakal  v.  Baking  Co.,  204  111.  179.  ou  Hacker  v.  R.  Co.,  231  III.  574; 

««  Trakal  v.  Baking  Co.,  204   111.       Ilackett   v.    R.    Co.,    235    111.    116; 
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versing,  without  remanding,  a  judgment  in  favor  of  a 
servant  against  tlie  master  for  personal  injuries,  that 
the  ])huiilil'f  was  "not  injured  by  any  negligence  of  the 
defendant,"  and  that  "he  assumed  wliat  hazards  there 
were"  incident  to  his  eInplo^Tllent,  are  conclusive  against 
the  right  of  recovery,  and  arc  l)inding  upon  tlie  sui)i'eme 
court  in  view  of  the  unconstitutionality  of  the  proviso  to 
section  120  of  the  Practice  act  of  1907,  attempting  to 
authorize  the  supreme  court  to  review  the  facts  in  such 
case.^ 

Since  the  provision  of  the  Practice  act  giving  one 
l)arty,  only,  the  right  to  have  the  facts  in  a  suit  at  law 
reviewed  by  the  supreme  court  is  unconstitutional,  the 
other  portion  of  such  act  which  provides  that  cases  at 
law  brouglit  by  ap{)eal  or  writ  of  error  from  the  appel- 
late court  to  the  supreme  court  shall  be  examined  as  to 
questions  of  law,  only,  governs.^ 

Controverted  questions  of  fact  are  not  open  to  review 
in  the  sujireme  court  in  cases  at  law  merel.y  because  the 
appellate  court  has  reversed  a  judgment  as  a  result  of 
finding  the  facts  differently  from  tlie  trial  court.* 

The  question  of  waiver  is  a  mixed  question  of  law  and 
fact,  as  to  which  the  judgment  of  the  appellate  court  is 
final." 

Even  though  the  evidentiary  facts  in  a  personal  injury 
case  are  undisputed,  yet  the  appellate  court  may  find 
the  ultimate  facts  to  be  different  from  those  found  by 
tlie  trial  court,  and  such  finding  will  be  conclusive  upon 
the  supreme  court.'^ 

A  finding  by  the  appellate  court  of  facts  which  are  evi- 
dentiary in  their  nature  may  be  rejected  as  surplusage, 
and  if  there  remains  a  finding  of  the  ultimate  facts  in 


Reinhardt    v.     Ry.    Co.,    235     111.  *  Moerschhaeclier        v.        Royal 

57C;   Toolen  v.  Supply  Co..  222  111.  League.  188  111.  9;   Harlry  v.  San. 

517;   Kehoe  v.  Field.  237   111.  470.  Dist.,  226  111.  213. 

1  Regan    v.    Cons.    Co.,    232    III.  ^  Brrkowitz  v.  R.  R.  Co.,  234  111. 
500.  450;    Manthei  v.  Ry.  Co.,   232   111. 

2  areen  v.  Med.  Co..  232  111.  GIG.  568. 

3  Hacker   v.   R.   R.    Co.,    231    111. 
574. 
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issue  between  the  parties  such,  finding  is  binding  upon 
the  supreme  court.® 

If  the  evidence  tends  to  prove  two  opposite  states  of 
fact,  which  would  respectively  require  different  judg- 
ments, and  no  question  of  law  is  involved,  and  the  ap- 
pellate court  reverses  the  judgment'  of  the  trial  court, 
it  must  embody  the  finding  of  the  facts  in  its  judgment." 

The  finding  of  facts  by  the  appellate  court  is  conclusive 
on  the  supreme  court,*  except  in  cases  enumerated  in 
section  118,  supra.^  An  affinnance  of  the  judgment  by 
the  appellate  court  is  a  finding  of  facts  the  same  as  found 
by  a  jury  or  trial  court,  and  precludes  a  review  thereof 
by  the  supreme  court.^" 

When  there  is  a  recital  of  the  facts  controlling  some 
of  the  issues,  and  no  recital  of  facts  as  to  other  issues, 


e  Martin  v.  Martin.  212  111.  301; 
fiparta  Oas  Co.  v.  Ry.  Co.,  247  III. 
346;    Stone  v.  Ferry.  239  111.  606. 

7  Fitzsimmons  v.  Cassell,  98  111. 
332. 

8  Sconce  V.  Henderson,  102  111. 
376;  Brown  v.  City,  109  111.  165; 
Williams  v.  Forties.  114  111.  167; 
Tihballs  V.  Libby,  97  111.  5.52;  C.  B.. 
rf  Q.  R.  R.  Co.  V.  Dougherty,  110 
111.  521;  Richards  v.  People.  100 
111.  390;  O.  A.  Ins.  Co.  v.  Ste.ificr. 
109  HI.  254;  Fitch  v.  Johnson,  104 
111.  Ill;  C.  &  E.  I.  R.  R.  Co.  v. 
Rung.  104  111.  641;  Board  v.  Bol- 
ton, 104  111.  220;  H.  &  St.  J.  R.  R. 
Co.  V.  Martin,  111  111.  219;  Eames 
V.  Rend,  105  111.  506;  Harzfeld  v. 
Converse,  105  111.  534;  Bennett  v. 
Connelly,  103  111.  50;  Mi-is.  Fur- 
nace Co.  V.  Abend,  107  111.  44; 
Ridgley  Bank  v.  Fatton,  109  111. 
479;  Casncr  v.  Preston,  109  111. 
531;  Williams  v.  Forbes.  114  111. 
167;  Larminic  v.  Carley,  114  III. 
196;  C.  R.  I.  .C-  P.  Ry.  Co.  v. 
Lewis,   109   111.  120;    Newark  Ins. 


Co.  V.  Satnmons.  110  111.  166; 
Powell  V.  McCord.  121  111.  330; 
Hancock  v.  Singer,  174  111.  503; 
Coker  v.  R.  R.  Co.,  183  111.  223; 
McLean  Coal  Co.  v.  Simpson.  196 
111.  258;  Schaller  v.  Brew.  Assn.. 
225  111.  492. 

oTenney  v.  Foote,  95  111.  99; 
Gravett  v.  Davis.  92  111.  190;  Mor- 
ris V.  Prcsfon.  93  111.  215;  Schwarz 
V.  Bradley.  95  III.  16S;  Brant  v. 
Lill,  96  III.   608. 

^"Broicncll  v.  Welch,  91  111.  523; 
Hewitt  V.  Normal  School.  94  111. 
528;  C.  N.  Bank  v.  Proctor,  98  III. 
558;  City  v.  Seward,  99  111.  2G7; 
Kreigh  v.  Sherman,  105  111.  49; 
Capen  v.  Glass  Co.,  105  111.  185; 
Steinman  v.  Steinman,  105  111. 
348;  I.  <C  St.  L.  R.  It.  Co.  v.  Mor- 
ganstern.  106  111.  216;  Paddon  v. 
Ins.  Co..  107  111.  196;  C.  B.  <(■  Q. 
R.  R.  Co.  V.  Ilaselwood.  194  III. 
69;  n.  d-  M.  Ry.  Co.  v.  Wangltn. 
152  111.  138;  Nonotuck  Silk  Co.  v. 
Express  Co.,  256   111.   66. 
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it  will  be  presumod  that  the  appellate  court  found  in 
respect  of  the  latter,  as  did  the  trial  court." 

Upon  the  failure  of  tlie  appellate  court  to  find  the 
facts  diU'erently  from  the  trial  court  upon  the  cause  of 
action  set  forth  in  the  declaration,  it  will  be  considered 
that,  as  to  such  cause  of  action,  the  appellate  court  found 
the  facts  in  the  same  way  in  which  tiie  trial  court  found 
them;'-  and  the  judgment  of  the  appellate  court  is  con- 
clusive and  final  as  to  all  controverted  questions  of  fact.'* 

On  the  reversal  of  a  judgment  at  law  by  the  appellate 
court  without  remanding  or  reciting  the  facts,  it  will  be 
presumed  by  the  supreme  court  that  the  reversal  was 
not  for  en-ors  of  law,  but  that  the  appellate  court,  al- 
though agreeing  with  the  trial  court  as  to  the  facts,  found 
the  evidence  insufficient  to  support  a  judgment." 

If  the  appellate  court  makes  a  recital  of  facts  and  re- 
verses without  remanding,  but  the  facts  recited  are  not 
ultimate  facts,  the  supreme  court,  upon  further  appeal, 
will  remand  the  cause  to  the  appellate  court  with  direc- 
tions to  recite  the  facts  ui^on  which  its  judgment  of 
reversal  is  predicated,  if  it  is  still  of  the  opinion  final 
judgment  should  be  entered  in  that  court,  or,  if  it  re- 
\erses  the  judginent  for  errors  of  law,  to  remand  the 
cause  to  the  trial  court.'^ 

The  Section  of  the  Practice  act,  providing  that  where 
tlie  appellate  court  shall  make  a  final  determination  of 
any  ease  as  a  result,  wholly  or  in  part,  of  finding  the 
facts  different  from  the  fimding  of  the  trial  court  it  sliall 
recite  in  its  judgment  the  facts  as  found  by  it,  contem- 
plates a  finding  of  ultimate  facts  only,  and  the  fact  that 

11  Hoj/es  V.  Ins.  Co.,  125  111.  626;  i^^ Montgomery  v.  Black.  124  111. 

Bawk  V.   R.   R.   Co.,    138    111.   37;  57;  Postal  Tel.  Co.  v.  Lathrop,  131 

Sellers   v.    Thomas,    185    111.    384;  111.  575;  Lampson  v.  Bank,  166  111. 

Walsh  V.  Bank.  228  111.  446.  162;   O.  d  M.  R.  R.  Co.  v.  Ilasel- 

i:  Siddail  V.  ./allien,  143  111.  537;  wood,  194  111.  69;   Hayes  v.    Tele- 
Hayes  V.  Massachusetts  Life  Ins.  phone  Co.,  218  111.   414. 
Co..  125  111.  626;  Hogan  v.  City  of  'i  Kantzlrr  v.  Bcnsiufjcr.  214  111. 
Chicago,  168  111.  551;   Coverdulc  v.  5S9. 

/.'oyol  Arcanum,  193  111.  91;    Walsh  ^^  City     Chicago    v.     Roemhcld, 

V.  Bank,  228  111.  446.  227  160. 
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there  is  no  conflict  in  the  testimony  does  not  relieve  the 
appeHate  court  of  its  diity.^" 

Where  the  appellate  court  reverses  without  remanding 
it  is  essential  to  the  ri,s;iit  of  the  defeated  party  that  the 
recital  in  the  judgment  rendered  l)y  the  appellate  court 
should  disclose  those  facts  upon  which  that  court  acted 
in  applying  the  law  and  entering  the  judgment.'" 

If  there  is  evidence  tending  to  show  a  right  of  recov- 
ery for  a  personal  injuiy  from  negligence,  its  weight  or 
sufficiency  to  sustain  the  finding  and  judgment  below,  and 
the  reasonableness  of  the  amount  of  the  damages  are 
questions  that  belong  only  to  the  appellate  court,'*  and 
a  judgment  of  the  appellate  court  affirming  the  judgment 
of  the  circuit  court,  in  a  case  tried  by  the  court  without 
a  jury,  settles  all  questions  of  fact  in  favor  of  the  find- 
ing of  the  court  below.'^ 

It  is  only  tlie  findings  by  tlie  ajipellate  court  of  contro- 
verted questions  of  fact,  tliat  are  conclusive  upon  the 
supreme  court.  The  findings  of  the  trial  courts  in  cases 
which,  for  any  reason,  come  directly  to  the  supreme  court 
are  not  conclusive.-" 

In  an  action  on  the  case  for  personal  injury  from  the 
defendant's  negligence,  the  question  whether  or  not  the 
damages  awarded  in  tlie  trial  court  were  excessive,  is 
for  the  aj^pellate  court,  and  not  the  supreme  court.-' 

Where  the  appellate  court  finds,  from  th(>  evidence, 
tliat  a  sale  of  pro])erty  was  not  made  with  intent  to 
hinder,  delay  or  defraud  creditors,  the  suiireme  court, 
on  appeal  or  error,  will  be  bonnd  by  such  finding.-^ 

A  fiiuliiig  l)y  tlie  ai>pellate  court,  in  its  judgment,  that 
the  defendant  was  "not  guilty  of  the  negligence  charged 
in  the  declaration"  is  a  finding  of  the  ultimate  and  con- 


ic  City  Chicapo  v.  Hoemhcld, 
227  111.  160. 

^T  Pease  v.   lyiilo.  IS.';  ill.  317. 

1"  C.  ii  E.  1.  I!.  A".  Co.  V.  O'Con- 
nor, 119  III.  586. 

lo  Hardy  v.  liapp,  112  111.  ;!59; 
Totvn  V.  Dickey,  117  111.  291. 


-"Toivn  V.  Dickey,  117  111.  291; 
Hayes  v.  Ins.  Co.,  125  111.  fi26. 

-■<  /.  C.  R.  It.  Co.  V.  Frclka,  110 
III.  498;  Pnissinij  v.  .Jackson,  208 
111.   85. 

--  Schrocdcr  v.  WaJsli,  120  III. 
403. 
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trolling  fact  in  a  ])orsoiial  injury  case,  even  though  it 
involves  a  consideration  of  all  the  evidentiary  facts,  and 
is  binding  u{)on  the  supreme  court.-'' 

A  finding  by  the  appellate  court,  in  its  judgment  re- 
versing a  judgment  for  the  phiintitt'  in  a  personal  injury 
case,  that  the  injury  complained  of  was  caused  by  negli- 
gence of  the  fellow-servants  of  the  injured  party  and 
that  it  was  within  the  risk  assumed  by  him,  is  conclusive 
upon  the  supreme  court,  where  it  cannot  be  said  from 
the  record  that  there  was  no  evidence  upon  which  such 
finding  could  be  l)nsed.-* 

A  finding  in  the  judgment  of  the  appellate  court  that 
u  certain  i)olicy  of  re-insurance  "was  cancelled  by  mutual 
agreement"  of  the  jiartics  prior  to  the  death  of  the  in- 
sured and  that  the  defendant's  "liability  therein  termi- 
nated l)y  such  cancellation,"  is  a  finding  of  ultimate 
facts  andjs  not  merely  a  conclusion  of  law.-'' 

Findings  by  tlie  a])pcllate  court  in  its  judgment  revers- 
ing a  judgment  for  the  plaintiff  in  an  action  for  damages 
to  his  piviitei'ty  fi-om  the  construction  and  operation  of 
an  additional  railroad  track  in  the  street,  tliat  the  "ap- 
l)ellant  had  a  complete  right  to  lay  the  additional  track" 
and  that  "appellee  has  no  lawful  claim  for  damages"  are 
(■(inclusions  of  law,  only.'"' 

When  appeal  lies  direct  from  trial  court. — Section  118 
of  the  Practice  act,  above  quoted,  provides  that  appeals 
and  writs  of  error  shall  lie  from  the  final  orders,  judg- 
ments or  decrees  of  the  circuit  and  city  courts,  and 
from  the  superior  court  of  Cook  county,  directly  to  the 
sui)reme  court,  in  all  criminal  cases,  and  all  cases  which 
involve  a  franchise  or  freehold,  or  the  validity  of  a  stat- 
ute or  a  construction  of  the  constitution  is  involved."^ 

Franchise — When  involved. — The  word  "franchise" 
as  used  in  saiil  section,  luis  been  lield  to  mean  a  i)rivi- 
lege  emanating  from  the  sovereign  power  of  the  state, 
owing  its  existence  to  a  grant,  or  prescription,  which  prQ- 

=7  Naurrockl   v.   R.   Co..   248    HI.  ■•'"  Ilogan  v.  R.  Co..  202  HI.  20(i. 

101.  31  Rev.  Stat.  (1913)  1878;  5  J.  & 

28  Chaplin  v.  R.  Co..  227  III.  166.       A.  An.  Stat.  5042. 

=9  Nat.  Ins.  Co.  v.  Ins.  Co.,  226 
111.  102. 
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supposes  a  grant,  and  invests  in  an  individual  or  body 
politic,  something  not  belong-ing  to  the  citizen  of  common 
riglit.^^ 

The  question  as  to  whether  a  franchise  is  involved 
must  be  determined  l)y  the  terms  of  tlie  decree  and  not 
by  the  prayer  of  the  l)ill.^^ 

The  power  of  appointment  to  office  is  a  in'ivilege  or 
franchise.^* 

A  controversy  as  to  the  legality  of  the  organization  of 
a  municipality  and  its  rights  to  exercise  the  powers  and 
in-ivileges  thereof,  involves  a  franchise.^^ 

The  privilege  or  right  to  be  a  corporation  is  a  fran- 
chise,^*' and  a  franchise  is  therefore  involved  in  a  suit 
to  dissolve  or  wind  up  a  corporation.^^ 

An  order  appointing  a  receiver  for  a  corporation  but 
not  decreeing  a  dissolution,  does  not  involve  a  fran- 
chise.^^ 

The  right  of  a  railway  company  to  exercise  the  right 
of  eminent  domain,^"  and  an  injunction  to  prevent  the 
incorporation  of  a  company  by  a  given  name,  involve  a 
franchise.""' 

The  right  to  a  public  office  is  not  a  franchise  so  as  to 
permit  a  direct  appeal  to  the  supreme  court,"*^  but  where 


^■^  Board  of  Trade  v.  People.  91 
111.  80;  Ilcsing  v.  Atty.  Gen..  104 
III.  292;  Hazelton  Boiler  Co.  v. 
Tripod  Boiler  Co.,  137  III.  231; 
hasher  v.  People,  183  111.  226; 
Wil.  Power  Co.  v.  Evans,  166  111. 
548;  Martens  v.  People.  1S6  111. 
314;  People  v.  City,  257  111.  380. 

33  Chi.  Steel  Works  v.  Steel  Co., 
153  111.  9. 

^*  State  Board  v.  Brady,  266  III. 
582. 

a^- People  V.  O'llair.  128  111.  20; 
People  V.  City.  129  111.  169;  People 
V.  Cooper,  139  111.  461;  People  v. 
Brucniimrr.  168  III.  42S;  People 
V.  Marquiss,  192  111.  377. 

3a  People  V.  O-Hair.  12S  111.  20; 
Coal  Co.  V.  Lundak,  97  111.  App. 
109;  Maglnn  v.  Bassford,  196  111. 
266. 


37  Coal  Co.  V.  Edwards,  103  111. 
472;  O'Donnell  v.  Steel  Co.,  53  111. 
App.  314;  Smith  v.  People,  55  111. 
App.  508. 

38  Chi.  Steel  Works  v.  III.  Steel 
Co.,  153  III.  9. 

30  C.  d  W.  I.  R.  R.  Co.  V.  Dun- 
bar,  95  III.  571;  Maginn  v.  Bass- 
ford,  196  III.  266. 

i^Drum..  Tobaeeo  Co.  v.  Randle. 
114  111.  412;  Hazelton  Boiler  Co. 
V.  Boiler  Co.,  137  111.  231;  Bush- 
ne.ll  V.  Machine  Co.,  37  III.  App. 
133. 

■11  People  V.  Holt-.  02  111.  426; 
arahinn  v.  People,  104  111.  321; 
Medruth  v.  People,  100  111.  464; 
I'rople  V.  OHair,  128  III.  20;  Peo- 
ple V.  Rodenberg,  259  111.  78; 
People  V.  Welsh,  260  111.  532. 
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tlio  riglil  (()  liold  tlio  oOioo  (IcpciHls  iiixin  tlu>  lon'ality  of 
tlie  incorporation  ol'  the  muniripaiity,  a  J'ranL-liise  is  in- 
volved in  a  quo  warranto  proceeding  to  test  such  riglit.'- 

A  lifcnsc  to  koej)  a  drani-yliop  is  not  a  franeliise.'-' 

All  qnestions  arising  untler  the  allegations  of  a  bill 
for  accounting  and  dissolution  which  relate  to  the  for- 
feiture of  the  defendant's  franchise  as  a  corporation 
ai'e  waived  where  tiie  complainant  apjieals  to  the  ajipel- 
late  court,  where  the  question  of  forfeiture  could  not  be 
reviewed ;  and  such  questions,  although  argued  on  both 
sides,  will  not  be  considered  by  the  supreme  court  on 
further  appeal." 

A  decision  of  a  State  court  having  jurisdiction  of  a 
naturalization  proceeding  which  determines  the  right 
of  the  jK'titioner  to  exercise  the  elective  franchise  in- 
volves a  franchise,  and  an  appeal  therefrom  lies  directly 
to  the  supreme  court. ■'^ 

A  question  of  the  mere  construction  of  a  franchise,  the 
existence  of  which  is  not  questioned,  does  not  authorize 
an  ap]ieal  directly  from  the  trial  court  to  tlie  suj^reme 
conrt.^*"' 

The  supreme  court  has  no  jurisdiction  of  a  writ  of 
error  direct  to  the  circuit  court  to  reverse  a  judgment 
of  that  court  denying  leave  to  tih^  a  i)etition  for  manda- 
mus to  compel  a  State's  attorney  to  sign  a  petition  for 
an  information  in  quo  irarranio  to  oust  parties  from 
ollice,  since,  even  if  title  to  an  office  is  involved,  an  office 
is  not  a  franchise.*^ 

A  proceeding  by  a  minority  stockholder  against  the 
corporation  and  its  directors  which  is  not  brought  under 
section  25  of  the  general  Incorporation  act,  and  in  which 
no  dissolution  of  the  corporation  is  sought  by  the  bill 
nor  ordered  by  tlie  decree,  does  not  involve  a  franchise.** 

Where,  in  a  suit  brought  to  dissolve  a  corporation  and 
to  wind  up  its  affairs,  the  corporation  does  not  appeal 

*i  People  V.  City.  129  111.  169.  *<>  Rostad  v.  Light   Co..   211    III. 

*3  People    V.    Matthews,    53    111.  248. 

App.    605;    Martens  v.  People,   85  "People  v.  Deneen,  201  III.  452. 

111.  App.  66.  *"  Kline  v.  Brew.  Assn.,  231  111. 

44  Cratty  v.  Assn.,  219  111.  516.  594. 

45  V.  8.  V.  Hrasky,  240  111.  560. 
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from  the  decree  and  no  errors  are  assigned  by  the  par- 
ties appealing  calling  in  question  the  decree  upon  that 
subject,  the  question  of  jurisdiction  can  not  be  raised.*** 

A  membership  in  a  board  of  trade  is  not  a  franchise ; 
and  on  a  mmulantns  to  compel  the  restoration  of  a  mem- 
ber, the  appeal  should  be  to  the  appellate  court.'^" 

A  bill  in  chancery  to  enjoin  the  obstruction  of  a  high- 
way, the  existence  of  which  is  denied,  does  not  involve 
a  francliise.^^  Nor  is  a  franchise  involved  by  a  suit  to 
enjoin  a  railway  company  from  using  a  street  for  its 
tracks  under  a  permit  from  the  city  council.°- 

The  right  to  construct  and  maintain  a  railroad,  granted 
by  a  city  ordinance,  is  a  license,  and  not  a  franchise, 
within  the  meaning  of  section  118  of  the  Practice  act, 
providing  for  a  direct  review  by  the  supreme  court  of 
a  case  in  which  a  franchise  is  involved.-'^^ 

Freehold — When  involved. — An  estate  of  freehold  is 
an  estate  of  inheritance  or  for  life,  of  either  a  coqDoreal 
or  incorporeal  hereditament,  existing  in  or  arising  from 
real  property  of  free  tenure.^*  It  thus  includes  all  es- 
tates but  copyhold  and  leasehold,  the  former  of  which 
has  never  been  known  in  this  country.  Freehold  in  deed 
is  the  real  possession  of  land  or  tenements  in  fee,  fee 
tail  or  for  life.  Freehold  in  law  is  the  right  to  such 
tenements  before  entiy.  The  term  has  also  been  applied 
to  those  offices  which  a  man  holds  in  fee  or  for  life."''' 

The  "freehold,"  as  used  in  the  statute  relating  to 
ai)peal  and  writs  of  error,  is  used  in  the  sense  as  defined 
by  the  conunon  law.  It  does  not  include  a  mere  right  to 
do  that  which  in  ecjuity  will  entitle  a  party  to  a  freehold.^'" 

The  interest  acquired  by  the  exercise  of  the  right  of 


4i>  O'Donncll  v.  ^iecl  Co..  5:1  111. 
App.  ?.14. 

'■"Chicago  Board  of  Trade  v. 
People.  91  111.  80. 

^i  Richards  v.  People.  100  111. 
423;  Matter  of  Landfield.  182  111. 
264. 

'■2  Mills  V.  Parlin.  lOG  111.  GO. 

03  City  V.  Rothschild,  212  111. 
690. 


^*  2  Blackstone  Com.  104;  Truax 
V.  Orcfinru.  98  III.  App.  395. 

ss  1  Pouv.  L.  D.  006;  Mozl.  &  W. 
Die;  1  Washburn  Real  Prop.  71, 
637. 

'•a  Eirrhoff  v.  In.i.  Co..  128  111. 
199;  Holinger  v.  Dickenson.  252 
111.  12,3. 
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eminent  domain,  in  lands  taken  for  railroads,  highways, 
streets  or  alleys,  when  tlie  statute  does  not  give  the  right 
to  condemn  the  fee,  is  in  the  nature  of  a  peqietual  ease- 
ment, and  when  sncli  easement  possesses  immobility  and 
a  sufficient  legal  indeterminate  duration,  it  is  a  freehold 
interest."' 

A  question  of  freehold  is  waived  by  apjiealing  to  the 
ajipellate  court  and  submitting  the  case  to  that  court 
upon  assignments  of  error  embracing  matters  whi(!h  that 
court  has  power  to  consider  and  determine,  and  such 
question  cannot  afterward  be  urged  in  the  supreme 
eourt.'^^ 

A  freehold  is  involved,  within  the  meaning  and  eontem- 
jilation  of  the  constitution,  only  in  cases  where  the  neces- 
sary result  of  the  judgment  or  decree  is  that  one  party 
gains  and  the  other  loses  a  freehold,  or  where  the  title 
to  the  freehold  is  so  put  in  issue  by  the  pleadings  that 
the  decision  of  the  case  necessaril}'  involves  a  decision 
of  such  issue.®® 

To  give  the  supreme  court  jurisdiction  upon  the 
ground  that  a  freoiiold  is  involved,  the  freehold  must 
not  only  have  been  involved  in  the  suit,  but  must  also  be 
involved  in  the  questions  to  be  determined  upon  the  ap- 
peal.«» 

The  appellate  court  has  no  jurisdiction  to  entertain 
an  appeal  where  a  freehold  is  necessarily  involved,  and 
such  jurisdiction  is  not  acquired  because  the  parties 
failed  to  raise  the  question  of  jurisdiction  and  submitted 
the  case  for  decision  on  its  merits.*^ 

A  per])etual  easement  in  lands,  or  any  interest  in  lands 
in  the  nature  of  such  easement,  when  created  by- a  grant, 

:<T  Chaplin    v.    Comm.,    126    111.  Malacr  v.   Hudgcns,   130   III.   225; 

2G4;   Osieald  v.  Wolf,  126  111.  542;  Gooclkind  v.  Bartlett,  136  III.  18; 

Taylor     v.     Pearcc.     174     111.     9;  Xevitt  v.  Woodburn,  175  111.  376, 

Bucfrlere  V.  Ci/j/,  166  111.  451;  To%fyn  Taylor    v.    Taylor,    223    111.    423; 

V.  McClintock,  146  111.  643;   Wag-  Wac/ismwi/i  v. /ns.  Co.,  231  111.  29, 

Oeman  v.  V.  Peoria.  160   111.  277;  Evang.  Ass'n  v.  Jfej/er,  231  III.  167, 

Village  v.  Uewes,  168  111.  330;  Vil-  Schwitters  v.  Barnes.  243  111.  493; 

luge  V.  Dolton,  196  111.  154.  Town  v.  Elliott,  259  111.  72;   Bart- 

S8  Bennett    v.    ilillard,    239    111.  Icy  v.  Park  Dist..  251  111.  373. 
332.  ""  Miller  v.  Kensil.  223  III.  201. 

:■«  Sanford  v.  Kane.  127  111.  591;  "'  Toicn  v.  Hand,  223  111.  367. 
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or  by  any  proceeding  which  is  in  law  equivalent  to  a 
grant,  constitutes  a  freehold."*  A  legal  interest  in  lands 
is  deemed  a  freehold,  not  because  of  the  kind  or  quantity 
of  the  interest,  but  by  reason  of  its  sufficient  legal  indefi- 
nite duration.  An  easement  for  life  or  in  fee  is  a  free- 
hold, e^ 

All  cases  which  may  result  in  loss  of  freehold,  do  not 
necessarily  involve  a  freehold,  under  the  statute.  Free- 
hold is  involved  only  where  the  primary  object  of  the 
suit  is  the  recovery  of  the  freehold  estate,  tlie  title  to 
which  is  directly  put  in  issue;  and  where  the  judgment 
or  decree  will  cause  one  party  to  lose,  and  the  other  to 
gain  such  estate."^ 

AVlien  the  litigation  may,  on  certain  contingencies,  re- 
sult in  the  loss  of  a  freehold,  but  will  not  necessarily 
have  that  effect,  a  freehold  is  not  involved.'"'^ 

Although  a  freehold  may  have  been  involved  in  a  suit, 
and  in  the  decree  therein  rendered,  yet  if  no  objection 
is  taken  to  that  part  of  the  decree  relating  to  the  free- 
hold, an  appeal  from,  or  writ  of  error  that  brings  u]i 
another  part  of  the  same  decree,  having  no  relation  to 
the  question  of  freehold,  will  not  lie  to  bring  the  record 
directly  from  the  circuit  to  the  supreme  eourt."^ 

oi  Adams  v.  Oordon,  265  111.  87;  221;  Sanford  v.  Kane,  127  111.  591; 

Espenscheid  v.  Bauer,  235  III.  172;  Malaer  v.   Hudgcns.   130  III.   225; 

Foote  V.  Yarlott.  238  111.  54;  Foote  Ooodkind  v.  Bartlett.  136  111.   IS; 

V   Marggraff.  233  111.  48;  Morse  v.  Dvclcer    v.    Wear,     145    III.    653; 

Lorenz,  262  111.  115.  Toion  v.  McClmtock,  146  111.  643; 

er>  Chaplin    v.    Comm.,    126     III.  Van  Meter  v.  Thomas,  153  111.  65; 

264;   Oswald  v.  WolU  126  111.  542;  Hih.  Assn.  v.   Bank,  157   111.   576; 

Wessels  v.  Colebaiik.  174  III.  CIS;  2fevitt  v.  Woodburn,  175  111.  376; 

Chronic    v.    Pxigh.    136    111.    539;  nice  v.  Adams.  91   111.   App.   505; 

Fiinston  v.  Hoffman.  232   111.  360.  Alsdurf  v.  Williams,  196  111.  244. 
Burroughs  v.  Kots,  226  111.  40.  <iT  Sanford  v.  Kane,  127  111.  591; 

nop.  B.  &  Q.  R.  R.  Co.\.  Watson.  Malaer  v.  Hudgens,  130   111.   225; 

105  111.  217;   Wessels  v.  Colrbank,  h'hotcn    v.    Baker,    193    111.    271; 

174  111.  618;  Prouty  V.  Moss,  188  lU.  Roodhoiise  v.  Briggs,  194  111.  435; 

84;  Vose  v.  Assn.,  83  111.  App.  261;  Burroughs  v.  Katg,  226  III.  40. 
Casey  v.  Canaran,  93  III.  App.  53S;  «s  C7ic»e.v  v.  Tcese,  113  III.  444; 

Mills  V.   Wilson,  95   III.   App.   SS;  Walker  v.  Pritchard,  121  111.  221; 

Pettyjohn  v.   Adams,   95   111.   App.  Malaer  v.   Hudgens,   130   111.   225; 

243;  Lamont  v.  Regan,  96  111.  App.  Franklin  v.  Loan  Co.,  152  111.  345; 

359;   Smith  v.  Patton,  97  111.  Api).  Rhodes    v.    Rhodes,    172    111.    187; 

180;   Walker  v.  Pritchard,  121  111.  Tread     v.     Tread,     165     111.     228; 
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A  frcoliold  is  not.  invoh-cd  in  an  ordinary  proceeding' 
by  an  atlniinistrator  to  sell  land  to  pay  claims,  where 
the  only  eifect  of  the  decree  is  to  subject  such  land  to 
sale  for  payment  of  such  claims."'-' 

It  is  only  in  cases  where  tlie  title  is  put  in  issue  tliat 
a  freehold  is  involved.'^" 

A  freehold  is  therefore  involved  where  the  decree  in 
such  a  proceeding  sets  aside  a  deed,  declares  another  to 
he  a  mortgag-e,  orders  full  sale  of  the  title  and  distribu- 
tion of  the  proceedsJ^  Or  where  an  order  is  entered 
liuding  that  the  deceased  died  without  claim  or  title 
to  the  premises  sought  to  be  sold,  and  dismissing  the 
petitition."- 

To  justify  an  appeal  on  tlie  ground  that  the  judgment 
relates  to  a  freeliold,  the  right  to  the  freehold  must  l)e 
directly  the  subject  of  the  action,  and  not  merely  inci- 
dentally or  collaterally  so.'''  Thus  where  real  estate  was 
sold  on  execution  on  judgment,  not  otherwise  appealable, 
the  title  to  a  freehold  was  not  involved.^''  A  suit  for 
]iartition,  if  the  subject  of  partition,  is  a  freehold  estate ;"5 
a  suit  in  equity,  to  estalilish  a  resulting  trust  in  a  freehold 


Smith  V.  GaUentin.  171  111.  423; 
Prouty  V.  Moss,   188   111.  84. 

no  Halbcrt  v.  Turner,  233  111. 
531;  Wactismuth  v.  Ins.  Co.,  231 
111.  29;  Frier  v.  Lour,  207  111.  410; 
Uohertson  v.  Tipple,  21.5  111.  119; 
Richie  V.  Cox,  188  III.  27;  Fields 
V.  Coker,  161  111.  18fi;  Atherton  v. 
Uughes,  239  111.  632. 

^0  Lynn  v.  Lynn,  160  111.  307; 
Richie  v.  Cox,  188  IH.  276; 
Thomas  v.  Waters,  213  111.  141; 
Roberson  v.  Tippie,  21.5  111.  lU); 
Wachsmuth  v.  Ins.  Co.,  231  111.  29. 

■nHalbcrt  v.  Turner,  233  111. 
531. 

"In  re  Stahl.  227  111.  529. 

^3Rose  V.  Chateau,  11  111.  167; 
Zinc  Co.  V.  City,  117  111.  411;  Keat- 
ing V.  Haydcn,  132  111.  308;  Pitts 
V.  Loohy.  142  111.  534;  Cobine  v. 
McKittrick.  186  111.  324;  Rhoten, 
V.  Baker,  193  111.  271;   Mayor,  etc. 


V.  Briggs,  194  111.  435;  C.  <£■  G. 
Land  Co.  v.  Peck,  112  111.  408; 
Adkins  v.  Beane,  135  111.  530;  Good- 
kind  V.  Bartlctt,  136  111.  18;  Nevitt 
V.  Woodburn,  175  111.  376;  Schoen- 
duber  v.  Union,  183  111.  139; 
Adamski  v.  Wieczorek,  181  111. 
361;  Burroughs  v.  Kotz,  226  111. 
40;  Bartley  v.  Park  Dist.,  251  111. 
373. 

T-t  Railroad  Co.  v.  Wntaon,  10.5 
III.  217;  Burroughs  v.  Kots,  226 
III.  40. 

■!■•  Bangs  v.  Brown,  110  111.  96; 
Johnson  v.  -/o/ihso/i.  7  Bradw.  521; 
Carter  v.  Penn.  99  111.  390 ;  Lr 
Quatlc  V.  Drury.  101  111.  77;  Le 
Moyne  v.  Harding,  132  111.  23; 
MHlson  V.  Dresser,  137  III.  474; 
Ames  V.  Ayncs,  148  111.  321; 
Schwartz  v.  Ritter,  186  111.  209; 
Wilson  V.  Dresser,  152  III.  387; 
Rhodes  V.  Rhodes,  172  111.  187. 
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estate;"®  a  bill  to  set  aside  a  sale  of  laud,  as  a  cloud,  and 
to  enjoin  the  making  of  a  deed;'''^  a  bill  to  set  aside  a 
deed,  as  being  falsely  and  fraudulently  antedated -j^^  a 
suit  to  contest  a  will  devising  land  ;""■*  a  bill  by  a  widower 
and  heirs  of  a  deceased  wife,  to  set  aside  a  deed  of  con- 
veyance of  land  made  by  her  while  an  infant;**"  suits 
involving  a  homestead ;^^  or  dower;*-  a  petition  for  vian- 
damus  agaiust  a  county  clerk,  to  compel  him  to  make  and 
deliver  to  relator  a  tax  deed  f^  a  bill  to  set  aside  a  con- 
veyance of  land  on  account  of  fraud  and  to  cancel  deed  ;'*^ 
or  to  quash  a  writ  of  possession  in  an  ejectment  suit  and 
restore  defendant's  possession ;^^  or  to  enjoin  the  ob- 
struction of  an  easement ;*''  or  to  abate  a  nuisance;  and 
enjoin  cutting  a  ditch  across  private  lauds,*^  involve  a 
freehold,  within  the  meaning  of  the  statute,  and  can  only 
be  taken  from  a  trial  court  direct  to  the  supreme  court. 
Where,  in  an  attachment  suit,  the  issue  involved  is, 
whether  the  defendant  has  a  life  estate  in  the  land  levied 
upon,  a  freehold  is  involved.*® 

A  freehold  is  involved  upon  an  appeal  from  a  decree 
dismissing  a  bill  for  injunction  after  a  demurrer  has 
been  sustained  thereto,  where  the  complainant,  by  his 
bill,  claims  to  own  the  land  described  tli(>rein  as  a  pri- 
vate street  subject  to  certain  easements,  and  seeks  to 


7e  Lehmann  v.  Uothbarth,  lit 
111.  185. 

T7  Farmers  Bank  v.  Sperling,  113 
111.  273;  Peck  v.  Herrington.  104 
111.  88;  French  v.  Gihhs,  105  111. 
523. 

7S  Shclton  V.  Blake,  115  111.  275; 
Neimeyer  v.  Knight,  7  Bradw.  200. 

70  Freeman  v.  Easly,  117  111. 
317;  Bice  v.  Hall,  21  111.  App.  298. 

M  Agnew  v.  Fulton,  15  Bradw. 
668. 

81  Magoon  v.  Magoon,  15  Bradw. 
G29;  Trustees  v.  Beale,  G  Bradw. 
536. 

8=  Wash.  Keal  Prop.  254;  Mc- 
Manaman  v.  Blocks,  15  Bradw. 
476;  Walker  v.  Doane,  131  111.  27; 


Marsh  v.  Jrwin,  168  111.  50; 
Heuschkcl  v.  Heuschkel,  86  111. 
App.  132. 

S3  People  V.  Ryan,  16  Bradw. 
347. 

91  WhitcJtcad  v.  Alexander,  7 
Bradw.  506;  h'obinson  v.  Peterson, 
lb.  398;  Hurscn  v.  Hursen,  209  111. 
466. 

»^Boivar  V.  Ry.  Co.,  136  111.  101. 

80  Turpln  v.  Dennis,  139  111.  274; 
Oreen  v.  Goff,  153  111.  534. 

»i  Dierks  v.  Com.,  142  111.  197; 
Chaplin  v.  Com.,  126  111.  264; 
Chronic  v.  Pugh.  136  III.  539. 

8s  Monroe  V.  Van  Meter,  100  III. 
347;  Frank  v.  King,  121  III.  250. 
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onjoin  an  iiitorforeiice  with  liis  rights  as  the  owner  of 
such  friH'hold  interest.*'* 

An  order  dismissing  an  administrator's  petition  to  sell 
real  estate  to  pay  debts  which  finds  that  the  deceased 
died  without  claim  or  title  to  the  premises  sought  to  be 
sold  puts  the  title  in  issue,  and  a  direct  appeal  to  the 
supreme  court  may  be  taken  from  such  order.''" 

A  decree  peri)etually  enjoining  interference  by  the 
defendant  with  coini^lainant's  easement  of  passage 
through  a  lane  running  througli  the  defendant's  land 
involves  a  freehold  and  an  ai)peal  lies  direct  to  the  su- 
preme court."^ 

A  freehold  is  involved  in  a  proceeding  by  an  admin- 
istrator to  sell  land  to  pay  debts  where  the  decree  sets 
aside  one  deed  by  the  deceased,  holds  another  to  be  a 
mortgage,  and  orders  a  sale  of  the  full  title  and  a  distri- 
bution of  the  proceeds."^ 

A  suit  begun  in  a  court  of  record  to  recover  a  penalty 
for  obstructing  an  alleged  public  highway  involves  a 
freehold,  where  the  only  defense  is  a  denial  of  the  legal 
existence  of  such  highway,  although  a  different  rule 
applies  to  a  similar  suit  before  a  justice  of  the  peace,®* 
as  a  justice  of  the  peace  has  no  jurisdiction  to  determine 
a  question  of  freehold.**^ 

The  purchaser  at  a  judicial  sale  is  a  necessary  party 
to  a  proceeding  to  set  aside  the  sale,  and  if  he  is  made 
a  party  and  the  sale  is  set  aside  a  freehold  is  involved, 
and  a  direct  appeal  lies  to  the  supreme  court.*^ 

Where  a  freehold  is  involved  in  the  original  decree 
but  not  in  the  questions  raised  by  the  assignment  of 
errors  the  supreme  court  has  no  jurisdiction,  and  the  case 
should  be  taken,  in  the  iirst  instance,  to  the  appellate 
court.®* 

A  freehold  is  involved,  on  appeal  from  an  order  ad- 
mitting a  will  to  probate,  even  though  the  will  does  not,  in 

88  Porter  v.  Armour,  241  111.  145.  »*  Halbert  v.  Turner,  233  111.  531; 

»o  Estate  of  Stahl.  227  111.   529.  Sifford  v.  Cutler,  244  111.  234. 

»i  Espenscheicl  v.  Bauer,  235  III.  "^  Schulz  v.  Haase,  227  111.  156. 

172.  iii  Miller  v.   Rich,   231    III.   416; 

»-  Town  V.  Hand,  223  111.  3G7.  Hutchinson  v.  Spochr,  221  III.  312. 
«3  Com'rs  V.  Burner,  248  111.  545. 
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terms,  devise  real  estate,  if  it  appears  from  the  record 
that  the  deceased  owned  real  estate  which  would  pass 
under  the  residnaiy  clause  of  the  '«dll.^'' 

Where  an  attachment  writ  is  levied  upon  real  estate 
as  "belonging"  to  an  attachment  defendant,  an  inter- 
plea  averring  that  the  property  attached  "was,  at  the 
time  the  same  was  so  attached  and  levied  upon,  and  still 
is,"  the  property  of  the  inteii^leader  and  not  that  of 
the  attachment  defendant,  puts  a  freehold  in  issue.®® 

An  ap]-)eal  from  a  partition  decree  should  be  taken  to 
the  appellate  court  where  the  only  question  involved  is 
whether  the  decree  was  correct  in  holding  the  interest 
of  one  of  the  co-tenants  to  be  subject  to  an  inchoate 
right  of  dower  in  favor  of  his  wife  and  to  the  lien  of  a 
decree  entered  in  a  suit  brought  by  her  against  hun  for 
separate  maintenance.^ 

The  provision  of  the  Bankruptcy  act  for  vesting  the 
title  of  the  bankrupt's  real  estate  in  his  trustee  does  not 
establish  a  mere  lien  but  transfers  title,  and  hence  a 
proceeding  by  the  trustee  to  set  aside  a  deed  from  the 
bankr  .j^t  to  a  third  person  as  in  fraud  or  creditors,  in- 
volves a  freehold,  and  an  appeal  from  a  decree  dismiss- 
ing the  bill  lies  to  the  supi'eme  court.- 

Whether  highway  commissioners,  before  making  the 
final  order  vacating  a  portion  of  an  old  higliway  and 
laying  out  a  new  road,  lost  jurisdiction  of  the  proceed- 
ing is  a  question  involving  the  existence  of  the  new  road, 
and  a  freehold  is  therefore  involved,  which  autliorizos 
the  case  to  be  brought  directly  to  the  supreme  court  for 
review.* 

An  order  disapproving  and  setting  aside  a  trustee's 
sale  of  land  prevents  the  purchaser  from  obtaining  title, 
and  a  freehold  is  therefore  involved.* 

Wliere  a  bill  to  contest  a  will  attacks  the  clause  of  the 
will  devising  the  real  estate  of  the  testatrix  to  the  trus- 
tees a  freehold  is  invohcd,  and  an  appeal  lies  to  the 

BT  Senn  v.   Oruendling,    21S    111.  "  Diih/  v.  Kohii.  'S-iO  111.   KUi. 

458.  i  Bennett  v.  Millaid.  2:!;)  111.  332. 

»s  Ray  V.  KcWi,  218  111.  182.  '^  Bondurant   v.    Bondurant,    251 

1  Hutchinson  v.  Spoelir,  221  111.  111.  324. 
312. 
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supronie  court  from  a  decree  dismissing  the  bill,  on 
demurrer,  for  want  of  e(iuity.'' 

A  freehold  is  involved  in  a  proceeding  to  set  aside  a 
lease  as  a  cloud  on  title  where  the  lease  provides  for  a 
term  whicli  may  last  for  an  indefinite  i^eriod,  the  term 
stated  being  for  ten  years,  "and  as  much  longer  as  said 
premises  produce  minerals  of  any  kind  in  paying  quanti- 
ties.'' 

'Wliere  a  bill  for  injunction  prays  for  a  decree  setting 
aside  a  deed  as  incidental  to  the  main  relief  and  the  de- 
cree sets  aside  the  deed,  tbereliy  canceling  the  title  of  the 
defendant,  who  claimed  title  through  the  deed  in  his 
answer  to  the  bill,  a  freehold  is  involved,  regardless  of 
whether  the  claim  of  the  defendant  imder  the  deed  was 
well  foundetl  or  not.^ 

A  decree  dismissing  a  bill  for  divorce  and  granting 
a  divorce  on  the  cross-bill,  and  finding  the  title  to  certain 
land  to  be  in  the  cross-complainant  instead  of  being  held 
in  trust  for  the  original  complainant,  as  alleged  in  the 
bill,  but  decreeing  a  conveyance  by  the  cross-complainant 
as  to  other  land,  involves  a  fi'eehold,  and  an  appeal  lies 
to  the  supreme  court.® 

The  supreme  court  has  jurisdiction  of  a  direct  appeal 
from  a  decree  on  a  bill  for  injunction  alleging  complain- 
ant's ownership  of  the  fee  in  the  street,  and  an  attempt 
1)y  the  defendant  to  impose  an  additional  sei"vitude  there- 
on by  constructing  a  commercial  railroad  without  con- 
denaning.^** 

A  freehold  is  involved  under  the  issues  made  by  a  bill 
alleging  complainant's  ownership  of  the  fee  in  a  certain 
lot  and  that  such  ownership  extended  to  the  center  of 
the  sti'eet  in  front  of  the  lot,  which  allegation  is  denied 
by  the  answer  and  an  averment  made  that  ownership 
of  the  fee  in  the  street  was  in  the  city." 

In  a  suit  to  enjoin  a  threatened  injury  to  land,  an 

0  French  V.  CaJfcins,  252  III.  243.  «  McComb   v.    McComh,    238    111. 

'  Kaolin  Co.  v.  Ooodman,  252  111.      555. 
99.  "  Wilder   v.    Traction    Co.,    216 

sKeeJey  Co.  v.  Hargreaves,  230      III.  493. 
in.   316.  "  Wilder   v.    Traction    Co.,    216 

111.   493. 
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appeal  lies  from  tlie  circuit  court  to  the  supreme  coui't. 
The  right  of  appeal  does  not  depend  on  the  amount  in 
controversy.^^ 

A  bill  by  devisees  against  executors  for  distribution 
and  for  construction  of  a  will  as  to  distribution,  involves 
a  freehold.^^ 

In  trespass  qyare  daustnn  fregit,  where  the  pleas  are 
not  guilty  and  liherum  tenementum,  on  which  issues  are 
joined,  a  freehold  is  involved,  and  an  appeal  lies  directly 
from  the  trial  court  to  the  supreme  court.^*  A  bill  to 
foreclose  a  trast  deed  which  seeks  to  establish  title  in  the 
maker  of  the  trust  deed,  under  an  unrecorded  convey- 
ance,^^ and  a  bill  to  correct  mistake  in  description  and 
to  foreclose  a  mortgage,  involve  freeholds.^'^ 

Where  a  decree  sets  aside  a  conveyance  of  real  estate, 
on  the  ground  of  fraud,  and  orders  a  re-conveyance,  a 
freehold  is  involved.^* 

A  suit  to  set  aside  as  fraudulent  a  discontinuance  of 
insolvency  proceedings,  and  a  transfer  to  a  third  person 
of  a  portion  of  the  estate,  where  the  estate  consists 
wholly  or  in  part  of  real  estate,  involves  a  freehold.^^ 

A  proceeding  in  the  probate  court  to  sell  lands  of  a 
decedent  for  the  payment  of  debts,  involves  a  freehold. 2" 
But  wh''re  the  only  effect  of  the  decree  is  to  subject  the 
lands  of  either  the  petitioner  or  the  defendants,  as  devi- 
sees, to  sale  for  the  payment  of  such  claims,  a  freehold 
is  not  involved.^^ 

An  appeal  from  a  decree  sustaining  the  validity  of  a 
will  disposing  of  real  estate  in  a  manner  ditferent  from 
that  provided  by  the  Statute  of  Descent  should  be  taken 

12  Peck   V.   Herrington,    104    III.  is  Kerfoot  v.  Cronin,  105  III.  G09. 

88.  '"  McCarty   v.   Reeve.   8    Bradw. 

i^  Newberry   v.   Blatcliford.    lOfi  44. 

111.    584;    Hocffer  v.    Cloogan,   171  ^^  Hand  v.  WaddcU,  167  III.  402. 

111.  462.  loffowe  v.  Warren.  154  111.  227. 

i* Piper    V.     Connelly,    108    111.  "> Lynn   v.   Lynn,    IGO    111.   307; 

646;    ^andford   v.    Kane,    127    111.  Bvtton  v.  Read.  176  111.  69;  Fields 

^^\;    Town  v.  McClitUock.  146   111.  v.  Coker.  161   111.  1S6. 

643;  City  v.  Fishhack,  81  III.  Api).  ^i  Richie   v.    Cox,    ISS    111.    276; 

86;   Ragains  v.  Stout,  81   111.  Api).  Hiockway  v.  Kizer,  215  111.  188. 
209. 
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directly  to  the  supreme  court  upon  the  ground  of  a  free- 
liold,  and  if  taken  to  tlie  appellate  court,  the  supreme 
court,  on  further  api)eal,  will  remand  the  case  to  the 
appellate  court  with  directions  to  dismiss  the  appeal.'^* 

Where  a  freehold  is  involved  in  the  original  decree, 
but  not  in  the  points  assigned  for  error,  the  appeal  must 
be  taken  to  the  appellate  court.^* 

A  proceeding  to  cancel  a  tax  sale  certificate,  and  any 
tax  deed  issued  thereon,  involves  a  freehold,  where  the 
period  of  redemption  has  expired,  the  defendants  claim 
title  under  a  tax  deed  issued  on  the  certificate,  and  the 
ilecree  orders  the  tax  sale  certificate,  and  any  deed  issued 
thereon,  set  aside.^'' 

While  a  court  of  equity  in  Illinois  cannot  bind  the  land 
itself  in  decreeing  specific  performance  of  a  contract 
respecting  a  freehold  located  in  a  foreign  State,  yet  if 
it  has  jurisdiction  of  all  the  parties  by  personal  service 
it  may  enforce  its  decree  in  personam,  and  a  freehold 
will  be  regarded  as  involved  on  appeal  from  the  decree.^' 

A  proceeding  for  a  mandatory  injunction  to  compel  the 
removal,  from  premises  claimed  in  fee  by  the  complain- 
ant, of  a  bridge  almtment  which  tlie  defendant  claims  tlie 
right  to  maintain  by  virtue  of  a  perpetual  easement  in 
the  land,  involves  a  freehold,  and  a  direct  appeal  lies  to 
the  supri'me  court.^® 

Ordinarily  a  suit  by  attachment,  where  real  estate  of 
the  debtor  is  sought  to  be  subjected  to  a  lien,  does  not 
involve  a  freehold,  but  where  real  estate  has  been  levied 
upon  by  an  attachment  and  the  real  estate  attached  is 
claimed  by  an  inter\ening  third  party  adversely  to  the 
defendant  in  the  attachment  suit,  the  title  is  directly  put 
in  issue  and  the  case  then  necessarily  involves  a  free- 
hold." 

22  Gottmanhausen     v.     Walfing,  2*  Glos  v.  Stern,  213  111.  325. 

224  111.  270.  25  w.  S.  Mining  Co.  v.  HuUberg, 

^3  Cheney  v.  Teese,  113  111.  444;  220  111.  578;  Nowak  v.  Coupler  Co., 

Walker  v.  Pritchard,  121  III.  221;  260  111.  260. 

Mataer  v.   Hudgens,   130   111.   225;  -^a  Sanitary  Dist.  v.  Ry.  Co.,  241 

Moore   v.   Williams,    132    111.    591;  111.  622. 

Franklin  v.  Loan  Co.,  152  III.  345;  't  Duckcr  v.  Wear,  145  111.  653; 

Douglas  Park  v.  Roberts,  218  111.  Alsdurf  v.  Williams,  196  111.  244; 

454.  Clayton  v.  Clayton,  250  111.  433. 
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A  decree  cancelling  as  a  cloud  on  title  an  oil  and  gas 
lease,  wliicli  is  for  a  term  of  years  and  "as  long  there- 
after as  oil  or  gas,  or  either  of  them,  is  produced"  by  the 
lessee,  involves  a  freehold.-^ 

Where  the  jury  in  an  attachment  suit  find  tliat  the 
lands  attached  do  not  belong  to  the  person  claiming  them 
by  a  verified  interplea  the  latter  has  the  right  to  appeal 
directly  to  the  supreme  court  on  the  ground  that  a  free- 
hold is  involved.^'' 

A  freehold  is  involved  in  a  will  construction  case  where 
the  title  to  the  freehold  is  so  put  in  issue  by  the  plead- 
ings that  the  decision  of  the  case  necessarily  involves 
the  decision  of  such  issue  although  tlie  decree  does  not 
result  in  loss  of  the  estate  by  one  party,  and  the  gaining 
by  the  other  party.^" 

When  a  will  disposes  of  the  fee  of  the  testator's  real 
estate,  an  appeal  from  an  order  of  the  circuit  court  dis- 
missing the  petition,  lies  to  the  supreme  court  upon  the 
ground  that  a  freehold  is  involved.^^ 

Where  the  issues  presented  in  a  chancery  proceeding 
raise  the  question  as  to  whether  a  dedication  was  at  the 
common  law  or  under  the  statute,  and  requires  the  court 
to  determine  where  the  fee  of  certain  streets  is  vested, 
a  freehold  is  involved.^- 

In  a  suit  for  specific  performance,  where  the  title  to 
real  estate  of  a  party  is  put  in  issue  by  the  pleadings 
and  contested  at  the  hearing,  and  the  decision  of  the  case 
necessarily  involves  a  determination  as  to  whether  such 
party  had  title  to  the  premises  in  question,  a  freehold  is 
involved.''^ 

When  freehold  is  not  involved. — Suits  to  establish 
creditors'  liens  on  real  estate,  their  enforcement,  re- 
demption therefrom  and  resistance  to  redemption,  do 
not  involve  a  freehold.-" 

28  Douglass  V.  Treat,  2i6  m.  5dZ.  33  iJice   v.    Adams,    91    111.    App. 

2t>  Wilson  V.  Krusc.  270  111.  29S.  505. 

30  Parsons  v.  Millar,  189  111.  107.  3^  C.  tC-  O.  Land  Co.  v.  Peck,  112 

31  More  V.  More,  191  III.  97.  111.  40S;   Duclccr  v.   Wear,  145  III. 

32  Breivster  v.  Cahill,  81  111.  653;  liiggins  v.  Lambert,  204  111. 
App.  626;  Oalt  v.  Palmer,  89  111.  142;  Oswald  v. //e.i;<cr,  254  111.  158; 
App.  479.  Wauhsmuth  v.  Ins.  Co.,  231  ill.  29; 
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No  freoliold  being-  involved  in  a  decree,  upon  a  cred- 
itoi-'s  bill,  deelarini;-  certain  lands  subject  to  the  lien  of 
a  judgment,  and  ordering  a  sale  subject  to  redemption, 
no  writ  of  error  lies  from  the  sui)renie  Oourt  to  review 
the  decree.    It  should  be  sued  out  of  the  appellate  court.-'''''' 

Where  the  only  matter  in  controversy  is  whether  a 
judgment  is  a  lien  upon  certain  real  estate,  and  the 
ownership  of  the  freehold  is  not  in  question,  the  freehold 
is  not  involved.'" 

A  proceeding  in  forcible  detainer  does  not  involve  a 
freehold.^' 

An  ap]ieal  from  a  decree  construing  the  provisions  of 
a  will  as  giving  the  trustees  power  to  invest  the  trust 
fund  in  real  estate  does  not  lie  to  the  supreme  court  upon 
the  ground  tliat  a  freehold  is  involved,  since,  even  if  the 
decree  were  reversed  and  the  investment  held  to  be  un- 
authorized, the  title  would  still  remain  in  the  trustees.^* 

An  a]>fieal  from  a  decree  in  a  specific  performance 
proce('<iiug  does  not  invoh'e  a  freehold,  where  tlie  ques- 
tion of  the  right  of  complainant  to  a  conveyance  is  res 
judicaUi  under  a  judgment  of  the  supreme  court  upon 
former  ajjpeal,  and  tlie  only  question  open  to  review  is 
whether  the  amount  of  damages  awarded  by  the  decree 
is  correct.^'-* 

A  freehold  is  not  involved  in  a  proceeding  by  a  minor- 


Fairbanks  v.   Carle,   217   III.   136;  ^<i  LaFleure  v.    Seivert,   188    111. 

Moshier  v.  Reynolds,  155   111.  72;  525;  First  Nat.  Bank  v.  Vest,  187 

Hupp  V.  Hupp.  15.3  111.  490;  Black-  III.   389;    Hupp   v.   Hupp,    153   111. 

man  v.  Preston.  119  111.  240.  490;  Moshier  v.  Reynolds,  155  111. 

3r.  Blacknwn  v.  Preston,  119  111.  72;   Blackman  v.  Preston,  119  III. 

240;    Vonkey   v.    Knight.    104    111.  240. 

337;  Clement  v.  Reitz,  103  III.  315;  ^r Kcpley  v.  Luke,  106  111.  395; 

Sawyer  v.  Mayer,  105  III.   192;   C.  Riverside   Co.   v.    Townshend,   120 

<f  G.  Land  Co.  v.  Pecfc,  112  111.  408;  III.  9;   McDole  v.  Shepardson,  156 

Hutehinson  v.  Hoice,  100  lU.  11;  111.  383;  Stoddard  v.  Imp.  Co.,  271 

Johns  V.  Boyd.   117   III.   339;    Ad-  111.  98;  Hammond  v.  Doty,  184  111. 

kins  V.  Bcane,  135  111.  530;   Hupp  246;  Moore  v.  Richardson.  197  111. 

V.  Hupp.   153   111.   490;    Pringle  v.  437;    Thomas  v.     Olenick,  237  111. 

James.    185    111.    274;     First    Nat.  167. 

P.atik  V.  Vest,  187  III.  389;   Brock-  ssMerch.  Trust  Co.  v.  Trust  Co., 

way  V.  Kizer.  215  111.  188;  Oswald  245  III.  511. 

V.  Hexter,  254  111.  158.  sa  KuUn  v.  Eppstein,  231  111.  314. 
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ity  stockholder  as'aiiist  the  corporation  and  its  directors 
to  compel  the  latter  to  account  for  alleged  misuse  of  the 
corporate  funds  in  purchasing,  from  themselves,  real 
estate  at  an  excessive  value,  where  the  relief  prayed  and 
decreed  is  that  such  directors  be  required  to  take  back 
the  property  at  its  real  value  and  refund  the  excess  to 
the  coii^oration,  or,  if  they  refuse  to  do  so,  that  the  same 
be  sold  and  the  proceeds  credited  upon  their  liability.''" 

An  appeal  from  a  decree  making  distribution  of  money 
coming  into  a  trustee's  hands  from  the  sale  of  real  estate 
under  the  provisions  of  a  will  and  pursuant  to  other 
decrees  to  which  the  parties  litigant  had  consented  does 
not  involve  a  freehold,  where  the  only  question  raised 
is  whether  the  decree  has  distributed  the  pi'oceeds  of 
the  sale  in  accordance  with  the  provisions  of  the  will.*^ 

The  supreme  court  has  no  jurisdiction  of  a  direct  ap- 
peal from  a  partition  decree  where  the  assignments  of 
error  do  not  question  the  action  of  the  court  below  in 
detennining  the  estates  of  the  parties  in  the  land  but 
relate  only  to  the  existence  or  adjustment  of  liens. ■•- 

A  freehold  is  not  involved  in  a  suit  to  enjoin  the  exe- 
cution of  a  track  elevation  ordinance  upon  the  groimd 
that  the  complainant  is  damaged  by  reason  of  the  cutting 
down  of  a  street  and  the  vacation  of  part  of  it  for  pri- 
vate use,  where  the  fee  to  the  portion  of  the  street  va- 
cated does  not  belong  to  the  complainant.*^ 

Detennination  of  the  rights  accruing  under  an  ordi- 
nance granting  the  privilege  of  erecting  and  maintaining 
an  elevated  railroad  for  a  fixed  period  does  not  involve 
the  question  of  a  freehold." 

A  freehold  is  not  involved,  so  as  to  permit  a  direct 
a])peal  to  tlie  sujjreme  court,  in  a  proceeding  to  set  aside 
an  executicm,  and  the  sale  and  certificate^  of  sale  based 
thereon,  and  to  require  the  shorilT  to  release  the  levy 


*o  Klein  v.  Brew.  Assn.,  231   III.  41;    Scvery  v.  McDougall,  259   111. 

594.  272. 

*i  Baker  \.  Coppcnbarycr,  1^  Uh  i'' Hoffman    v.    Cicero,    223     111. 

103;   Assn.  v.  Meyer,  231  111.  167;  155. 


Miller  v.  Miller,  264  111.  G33. 

fi  Lewis  V.  Letvis.  237  111.   416; 
Schneider    v.    McDonahl.    255    111. 


<•>  City    V.    RoHisrhild,    212    111. 
590. 
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of  anothor  oxociitioii,  return  tlio  same  and  refrain  from 
issuing  otlier  executions  on  the  ju( lament.'" 

A  freehold  is  not  involved  on  a  lull  lo  cancel  an  exec- 
utory or  conditional  contract  to  convey  land,  even  though 
the  defenthuits  claim  they  have  performed  the  contract 
lip  to  th(!  time  of  the  filing  of  the  bill  but  do  not  seek 
any  conveyance  nor  ask  any  relief.'" 

A  freehold  is  not  involved  on  writ  of  error  to  review 
a  judgment  awarding  a  writ  of  mandamus  to  comjiel  the 
]>roiier  ollicer  to  enforce  judgment  against  real  estate  for 
delinquent  special  assessment.*' 

A  freehold  is  not  involved,  so  as  to  pennit  a  direct 
appeal  to  the  supreme  court,  in  a  proceeding  to  set  aside 
a  certificate  of  sale  as  a  cloud  on  title,  since  the  certifi- 
cate does  not  convey  or  purport  to  convey  title.** 

A  freehold  is  not  involved  on  appeal  from  a  decree 
granting  complainant's  prayer  to  have  a  deed,  absolute 
in  form,  declared  to  be  a  mortgage  and  to  permit  redemj)- 
tion,  even  though,  as  an  incident  to  the  redemption,  a 
deed  to  a  third  person  who  had  notice  that  the  deed 
l)urporting  to  vest  title  in  her  grantor  was  intended  ;is 
a  mortgage  is  set  aside.*" 

A  proceeding  in  equity  to  enjoin  the  defendant  from 
applying  for,  and  the  county  clerk  from  issuing,  a  tax 
deed  upon  a  certain  certificate  of  purchase  at  a  tax  sale, 
does  not  involve  a  freehold.^" 

A  freehold  is  not  involved  on  writ  of  eiTor  to  review 
a  foreclosure  proceeding,  even  though  the  sale  is  decreed 
under  the  terms  of  a  will  and  not  under  the  mortgage, 
where  those  plaintiffs  in  error  who  are  liable  for  the 
mortgage  debt  may  prevent  a  sale  by  paying  the  debt 
as  directed  by  the  decree,  the  same  as  in  ordinary  fore- 
closure sales,  and  the  other  plaintiffs  in  error  claim  as 
legatees  of  personal  property  and  complain  only  that 

«f.  N.  Bank  v.  Oibson,  221  IH.  HI.  394;  Karle  v.  Badeaux,  255  111. 

295.  582. 

4«Poj/ne  V.  W7itte.  207  111.  oG2.  *«  Eddleman    v.    Fasig,    218    111. 

*7 Murphy  w  People.  221  III.  121.  340;    HoUnger   v.   Dickenson,    252 

<sF.  X.  Bank  v.  Gibson.  221  111.  111.  123;  Diggins  v.  Axtell.  2CG  III. 

295;    Johnson    v.    McDorwld,    196  564. 

6"  Olos  V.  San.  Dist..  224  111.  272. 
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the  court  was  without  power  to  decree  a  sale  under  the 
will  at  the  suit  of  the  eomplainant.^'^ 

Dower  is  a  freehold  estate  when  the  right  vests  hy 
the  husband's  death,  but  as  long  as  it  remains  a  mere 
inchoate  right  it  is  not  a  freehold,  and  a  finding  that 
such  right  exists  is  not  a  finding  as  to  a  freehold.'^^ 

During  the  lifetime  of  the  husband,  who  is  living  with 
the  family,  the  wife's  right  to  a  homestead  estate  is 
analogous  to  her  inchoate  right  to  dower  and  is  not  a 
freehold  estate.^^ 

A  freehold  is  not  involved  on  appeal  from  a  decree 
establishing  a  lost  will  and  admitting  it  to  probate,  where 
the  appellant's  interest  is  only  a  legacy  and  he  does  not 
claim  that  the  will  is  invalid,  but  only  that  it  was  error 
to  decree  costs  against  him.'^* 

The  fact  that  a  freehold  may  have  been  involved  in 
the  trial  court  does  not  justify  a  direct  appeal  to  the 
supreme  court  if  the  questions  involved  under  the  assign- 
ments of  error  have  no  relation  to  a  freehold. ^^ 

Tlie  question  of  the  existence  or  non-existence  of  a 
public  highway  involves  a  freehold,'^*'  but  if  there  is  no 
disinite  as  to  the  existence  and  width,  but  the  only  ques- 
tion is  as  to  the  true  location  no  freehold  is  involved.'"'" 

A  bill  to  declare  a  lien  upon  an  alleged  interest  of  the 
mak(>i'  of  a  note  in  land  the  title  to  which  is  in  a  tliird 
l)ar(y  and  to  obtain  a  sale  of  such  interest  to  pay  the 
anioinit  due  complainant  on  the  note  does  not  involve 
a  freehold."'* 

A  freehold  is  not  involved  in  a  controversy  over  a 
bonndaiy  line  where  the  decree  does  not  affect  the  title.'*" 

SI  Harney  v.  Ross.  227  111.  539.  Keating  v.  Hayden,  132  111.  308. 

s=  Taylor  v.  Taylor.  223  111.  423.  f'S  Brockway    v.    Eizer,    215    111. 

r'i  Hutchinson  v.  Spoelir,  221  111.  ISS. 
312.  ^'«  McNeil  v.  Allen,  271  111.  178; 

Clin  re  Estate  Ross.  220  111.142.  Road  Dist.  v.  Miller,  156  111.  221; 

oii  Mayor,  etc.  v.  Briggs.  in4  111.  Broummarlc  v.  Livingston,  190  III. 

435.      .  412. 

'^"Taylor  v.   Pierce,   174    111.   9;  (■»  Wachsmiith    v.    Ins.    Co.,    231 

Town  V.  Artman,  237  111.  395.  111.   29;    Martin  v.   Small,  254   111. 

'■■r  Posey    v.    Com.,    2G4    111.    19;  128;  ;^iHi7«cr  v.  J^ajv,  225  111.  457; 

People  V.  R.  R.  Co.,  203  111.  551;  Reagan    v.    Hooley,    247    III.    430; 

Uoatl  nist.  V.  Miller.  156  111.  221;  Holinger    v.    Dickinson,    252    III. 
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A  bill  to  I'orot'lo.si'""  or  rcdcciu  I'roiu  ;i  mortgage;*'^  or 
to  have  a  deed  absolute  on  its  face,  declared  a  mort- 
gage;"- or  to  vacate  a  levy  on  land  before  any  sale  by 
the  sheriff;*^  and  bills  to  foreclose  mortgages  on  real 
estate;**  or  to  set  aside  a  decree  of  foreclosure  on  the 
ground  of  fraud;""  or  for  s]iecifie  ]ierfonnance  when  tJie 
vendor's  title  is  not  denied;''"  or  to  estal)lisli  vendors' 
liens;""  or  in  aid  of  execution,  and  to  set  aside  a  deed  as 
fraudulent;"''  and  suits  to  estal)lisli  mechanics'  liens 
against  land;"'-*  and  bills  to  set  aside  certilicates  of  tax 
sale,  as  clouds  upon  title;""  or  to  redeem  from  a  tax  sale;^^ 
or  suits  to  enjoin  disturbance  of  the  owner's  posses- 
sion of  land;^-  or  a  bill  to  enjoin  an  obstruction  of  a 
highwaj',  the  existence  of  which  is  denied;"^  or  an 
order  granting  a  writ  of  assistance;'''  or  to  cancel  a 
certificate  of  sale,'^  do  not  involve  a  freehold,  and  can 
not  be  taken  direct  from  trial  courts  to  supreme  court 
by  appeal  or  error. 


123;  Chi.  T.  iC-  T.  Co.  v.  TUton, 
256  111.  97. 

"I  H oiling sworth  v.  Kaon,  113 
111.  443;  Lynch  v.  Jackson.  123  111. 
360;  Ryan  v.  Sanford,  133  111.  291; 
liurrouohs  v.  Kotz,  226  111.  40; 
Holingcr  v.  Dickinson,  252  111. 
123;  Peterson  v.  Peterson.  264  111. 
121;  Henry  v.  Britt,  265  111.  131. 

^^Kirchoff  v.  7ns.  Co.,  128  111. 
199;  Adamski  v.  Wieczorek,  181 
111.  361;  SchoenduI)ee  v.  Union, 
183  111.  139;  Hill  v.  Yiele,  225  lU. 
163. 

ea  Johns  v.  Boyd.  117  111.  339; 
Herdman  v.  Cooper,  125  111.  359; 
LaFleure  v.  advert.  188  111.  525; 
Edillrman  v.  Fasig,  218  111.  340; 
Holingcr  v.  Dickenson,  'lot  111. 
123. 

^iPinnco  v.  Knor.  100  111.  471; 
Mclntyre  v.  Yates,  Id.  475;  Akin  v. 
Cassiday,  105  111.  22;  Grand  Tower 
Co.  V.  Hall,  94  111.  152;  Fields 
V.  Coker,  161  111.  186;  Van  Meter 
V.  Thomas.  153  111.  65;  Tormohlen 
V.   Walter,   175   III.   442;    Beach  v. 


Fcabody,  ISS  111.  75;  see  Olos  v. 
People,  259  III.  332;  Harney  v. 
Ross,  227  III.  539. 

85  Wilkinson  v.  Gage,  133  111. 
Ib7;  Kroneubcrgcr  v.  Heinemann, 
190  111.  17. 

60  Ooodkind  v.  Bartlett,  130  111. 
18. 

6T  Czulusnik  v.  Wantrobe,  256 
111.  513. 

esMoshier  v.  Reynolds,  155  111. 
72;  First  Nat.  Bank  v.  Vest,  187 
111.  389. 

e»  Clement  v.  Reitz,  103  111.  315; 
Pearson  v.  Brady,  159  111.  378. 

''"Gage  v.  Busse.  94  111.  590; 
Kroncnhergcr  v.  Heinemann,  190 
III.  17. 

"  Gage  v.  Starkweather,  103  111. 
559. 

■=  Bryan  v.  East  St.  Louis,  105 
111.  144;  Cobine  v.  McKittrick,  186 
lU:  324. 

1^  Richards  ■».  People,  100  111. 
423. 

7»  Kerr  v.  Braicley,  193  111.  205. 

75  Johnson  v.  McDonald,  196  111. 
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A  controversy  as  to  the  true  boundary  line  between 
a  highway  and  the  land  of  an  abutting  owner  does  not 
involve  a  freehold.'^® 

In  a  suit  to  remove  a  cloud  from  title  to  real  estate, 
a  freehold  may  or  may  not  be  involved.'^'' 

A  freehold  is  not  involved  on  appeal  from  a  judgment 
awarding  a  writ  of  mmidcDmis  to  compel  a  city  to  pass 
an  ordinance  to  disconnect  territory,  where  the  only 
question  in  controversy  is  whether  part  of  the  premises 
had  been  platted  into  lots  and  blocks."'* 

The  supreme  court  has  no  jurisdiction  of  a  direct  ap- 
peal by  the  defendant  from  a  decree  in  a  proceeding 
originally  begun  for  i)artition,  where  the  decree  is  one 
for  the  payment  of  money  only,  no  cross-error  is  assigned 
as  to  the  finding  of  the  decree  that  the  title  to  the  land 
was  in  the  appellant,  and  none  of  the  appellant's  as- 
signments of  error  involve  any  question  authorizing  the 
taking  of  a  direct  appeal.''^ 

A  freehold  is  not  involved,  on  appeal  from  a  decree 
construing  a  will,  where  the  entire  estate  to  be  distrib- 
uted is  in  the  hands  of  the  executor  and  is  personal  prop- 
erty, so  that  whether  the  will  is  sustained  or  held  void 
no  party  to  the  appeal  will  gain  or  lose  a  freehold  es- 
tate.»» 

A  freehold  is  not  involved  so  as  to  give  the  supreme 
court  jurisdiction  of  a  direct  appeal  from  a  partition  de- 
cree, where  the  only  question  raised  by  the  assignment  of 
errors  is  whether  certain  notes  made  by  the  deceased 
land  owner,  which  were  secured  by  trust  deed  and  moi-t- 
gage  upon  her  real  estate,  should  be  paid  out  of  the  per- 
sonal property  or  bo  held  to  be  a  lien  upon  the  real  es- 
tate.^i 


394;  Bank  v.  Gibson,  221  111.  20.5 ; 
Olos  V.  San.  Dist..  224  111.  272; 
HanimalU'  v.  Lehcnshergcr,  256  111. 
547;  Hockett  v.  Logan.  2bl  111.326. 

-0  Road  Dist.  v.  Miller,  156  111. 
221;  Brotcnmark  v.  Livingston, 
190  111.  412. 

Ti  Hutchinson  v.  Hotcc,  100  111. 
11;  Biidpcs  v.  Rice,  99  111.  414; 
Miller    v.    Pence,    115    111.    576; 


Hib.  Assn.  v.  Bank,  157  111.  576; 
Rice  V.  Adams.  91  III.  App.  505; 
Payne  v.  White,  207  111.  562. 

i»  Mayor,  etc.  v.  Briggs,  194  III. 
435. 

'0  Crowley  v.  McCamhridgc,  237 
III.  222. 

^o  Hitchcock  V.  Greene,  252  111. 
519. 

&i  Martin  v.  Small,  254  III.  128. 
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Neither  a  frooliold  nor  a  francliise  is  involved  in  a 
jn'ococding  for  Duiiulaiims  to  compel  the  removal  of  an 
alleged  olislrnction  placed  in  a  street  under  authority 
of  an  ordinance  granting  the  right  for  ten  years  or  any 
time  prior  thereto,  at  the  discretion  of  the  mayor,  it 
being  conceded  that  the  land  on  whicli  the  alleged  ob- 
struction is  built  is  part  of  the  street,  the  ownership  of 
which  is  in  the  city  and  the  public.**- 

A  suit  to  have  a  deed  absolute  on  its  face  declared  to 
be  a  mortgage  and  to  require  the  defendant  to  foreclose, 
or  to  have  the  proj^erty  sold  by  order  of  the  court  and 
require  the  defendant,  after  an  accounting,  to  j'ay  over 
the  balance  of  the  proceeds  of  such  sale  to  the  complain- 
ants, as  heirs  of  the  grantor,  does  not  involve  a  freehold, 
and  an  appeal  cannot  be  taken  to  the  supreme  court  upon 
that  ground.** 

An  a])peal  from  the  decision  of  the  court  on  a  bill  of 
interpleader  by  the  count}"  treasurer  to  determine  the 
ownersliip  of  a  fund  in  his  hands  representing  the  value 
of  the  improvements  upon  land  condemned  does  not  lie 
to  the  supreme  court,  where  the  controversy  does  not 
depend  upon  the  ownership  of  the  freehold  and  no  com- 
plaint is  made  of  that  part  of  the  decree  disposing  of 
ihe  fund  awarded  for  the  land  itself.*^ 

An  appeal  directly  to  the  supreme  court  will  not  lie 
from  a  proceeding  to  set  aside  a  deed  and  certain  trans- 
fers of  personal  property,  where  the  assignments  of 
error  do  not  question  the  findings  of  the  lower  court 
with  respect  to  the  realty  but  only  those  affecting  the 
title  to  the  personal  estate.^" 

A  bill  to  restrain  school  directors  from  acts  alleged 
to  be  ultra  vires,  that  is  to  say,  renting  a  building  in 
which  to  hold  school,  and  conducting  a  sectarian  school, 
presents  no  ground  for  appeal  directly  to  the  supreme 
conrt.**^ 

An  order  dissolving  an  injunction  which  restrains  an 

82  CTti.  storage  Co.  v.  People,  215  as  Thompson  v.  Sireit,  256  111. 
111.   225.                                                      43. 

83  Reagan  v.  Hooley,  247  111.  430.  ^  Oilmore  v.  Lee,  227  111.  127. 

BT  Millard  v.  Board,  116  111.  23. 
72 
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interested  person  from  probating  a  will  in  the  probate 
court  does  not  involve  a  freehold.**** 

Appeals  to  supreme  and  appellate  courts  from  county 
court. — Section    123     (Par.    213)    of    the    act    entitled 

"Courts,"  provides  that: 

"Appeals  and  writs  of  error  may  be  taken  and  prosecuted  from  the 
fina-l  orders,  judgments  and  decrees  of  the  county  court  to  the  supreme 
court,  or  appellate  court,  in  proceedings  for  the  confirmation  of  special 
assessments,  in  proceedings  for  the  sale  of  lands  for  taxes  and  special 
assessments,  and  in  all  common  law  and  attachment  cases,  and  cases 
of  forcible  detainer  and  forcible  entry  and  detainer.  Such  appeals  and 
writs  of  error  shall,  when  not  otherwise  provided,  be  taken  and  prose- 
cuted in  the  same  manner  as  appeals  from,  and  writs  of  error  to,  cir- 
cuit courts."  91 

Under  the  act  of  1909  an  appeal  from  an  order  of  the 
county  court  denying  a  j^etition  to  dissolve  a  drainage 
district  lies  to  the  supreme  court,  and  the  circuit  court 
has  no  jurisdiction  to  entertain  such  api)eal.*® 

Notwithstanding  the  repeal  of  section  25  of  tlie  Levee 
act,  authorizing  appeals  and  writs  of  error  to  review 
the  judgment  confirming  a  levee  di'ainage  assessment, 
a  writ  of  error  to  review  such  judgment  will  lie  under 
section  123  of  the  Courts  act."" 

By  virtue  of  this  section  and  section  118  of  the  Prac- 
tice act,  a  city  may  appeal  from  the  final  judgment  of 
the  county  court,  in  an  assessment  proceeding  instituted 
under  the  Local  Improvement  act  of  ISO?."- 

Appeals  from  judgments  of  county  courts  allowing 
or  disallowing  claims  against  estates  are  required  to  be 
taken  to  the  circtiit  court  and  not  to  the  ai)pellate  court, 
as  they  are  in  no  proper  sense  suits  or  proceedings  at  law 
or  in  chancery,  within  the  meaning  of  section  8  of  the 
Appellate  Court  act,  but  are  i)urely  statutory  proceed- 
ings.''^ 

An  appeal  lies  dii'cctly  to  the  suprcnio  court  from  a 
decree  of  tlu;  probate  t)r  county  court  in  a  proceeding 

ssHill  V.  Tarbel,  91  111.  Ap|).  272.  "'Rev.  Stat.   (1913)   713;   2  J.  & 

80A-Hri<;  v.  ISarnes,   250  111.   '104;       A.  An.  Stat.  1S41. 

see  Myers  v.  Drain.  Dist.,  245  111.  »^  City  v.  Rcevrs,  177  111.   ICI. 

140.  n^Oricr    v.    Cable,    159    HI.    29; 

tm  Damon  v.  Barker,  239  111.  G37.      Ly7in  v.  Lynn,  160  111.  307;  Drake 

V.  Lux,  125  111.  App,  473. 
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to  sell  lands  of  a  decedent  for  the  payment  of  debts, 
wliere  a  freeluild  is  involved,  as  tlie  jn-ovisions  of  the 
act  in  rolalioii  to  tlie  administration  of  estates,  and  of  the 
County  Court  act,  for  appeal  to  the  circuit  court,  are  pro 
tanto  rejx'aled  by  the  Practice  act  and  Apellate  Court 
acts,'"  hut  where  a  freehohl  is  not  involved,  to  the  ap- 
pellate court.  A  freehold  is  not  involved  where  the  only 
effect  of  the  decree  is  to  subject  the  lands  of  either' the 
petitioner  or  the  defendants,  as  devisees,  to  sale  for  the 
payment  of  claims.®'* 

An  api>eal  from  a  final  order  or  decree  of  a  county 
court  in  tiie  administration  of  an  insolvent  estate,  under 
a  general  assignment  for  the  benefit  of  creditors,  goes  to 
the  apjiellate  and  not  the  circuit  court."" 

An  appeal  lies  to  the  appellate  court  from  a  judgment 
of  the  county  court  in  a  proceeding  for  the  trial  of  the 
right  of  property.**^ 

An  appeal  from  a  proceeding  in  a  county  court  under 
the  "Insolvent  Debtors"  act  lies  direct  to  the  appellate 
court.*** 

It  has  been  held  that  an  appeal  from  the  order  of  a 
county  court  admitting  a  will  to  probate  is  not  a  suit  or 
proceeding  at  law  or  in  chancery  within  the  meaning  of 
section  8  of  the  Appellate  Court  act,  and  an  appeal  is 
therefore  properly  taken  to  the  circuit  court."" 

Since  the  amendment  of  section  8  of  the  Appellate 
Court  act  an  appeal  from  the  judgment  of  the  county 
court  in  a  bastardy  proceeding  lies  directly  to  the  ap- 
pellate court.^ 

An  order  of  the  county  court  appointing  a  conservator 
under  the  act  of  1874  is  a  special  statutory  proceeding 
and  not  a  "suit  or  proceeding  at  law  or  in  chancery" 

»<  Lynn  v.  Lynn,  ICO  111.  307.  »»  Schcnk  v.  Schenk,  80  111.  App. 

a->  Richie  v.  Cox,  188  111.  276.  C14. 

'X'McCune  v.   Screw  Co.,  70  III.  ^  Lee    v.    People,    140    III.    536; 

App.  631;  In  re  Bussc.  80  111.  App.  f^tivers  v.  People,  47  111.  App.  .511; 

261.  rcmberton  v.  People,  63  111.  App. 

»T  Sellers  y.  Thomas,  lS5lU.Z8i.  218;     Thacker    v.    People.    69    111. 

oa  Huntington  v.  Metzgcr,  51  111.  App.  325;   Lewis  v.  People,  69  III. 

App.     222;      Groszglass     v.     Ton  App.  244. 
Bergen,  220  111.  340. 
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"vritliin  the  meaning  of  see.  8  of  the  Appellate  Court  act 
allowing  an  appeal  direct  to  the  appeHate  coiii't.^ 

Cases  involving  the  validity  of  a  statute. — Section  118 
of  the  Practice  act  provides  for  appeals  or  writs  of  error 
from  trial  courts  in  all  cases  where  {he  validity  of  a  stat- 
ute or  a  construction  of  the  constitution  is  involved,^  and 
in  cases  in  which  the  validity  of  a  municipal  ordinance 
is  involved  in  which  the  trial  judge  shall  certify  that  in 
his  opinion  the  i)ulilic  interest  so  requires,  directly  to  the 
supreme  court. 

Under  section  118  of  the  Practice  act  appeals  from 
and  writs  of  error  to  city  courts  must  he  taken  directly 
to  the  supreme  court  where  the  construction  of  a  con- 
stitutional provision  is  involved."* 

The  supreme  court  has  jurisdiction  of  a  direct  appeal 
in  a  proceeding  wherein  the  validity  of  an  ordinance  is 
involved  if  the  determination  of  its  validity  involves  a 
construction  of  the  Constitution.^ 

When  the  validity  of  a  statute  is  involved  in  a  prosecu- 
tion for  an  alleged  misdemeanor,  an  appeal  lies  directly 
from  the  trial  court  to  the  supreme  court,  and  not  to  the 
appellate  court.  As,  where  one  was  indicted  for  unlaw- 
fully practicing  medicine  and  surgery  without  having 
first  comi)lied  with  the  statute  of  1877,  and  convicted, 
and  the  quoslion  of  the  constitutionality  of  the  statute  is 
raised  by  motion  to  quash  the  indictment  and  hy  motion 
in  arrest  of  judgment,  no  appeal  lies  to  the  appellate 
court;  it  must  be  taken  to  the  supreme  court.''' 

A  direct  appeal  does  not  lie  in  a  suit  merely  involving 
the  construction  of  a  statute ;  it  must  involve  its  validity.^ 

While  the  mere  allegation  in  a  ]ileading  that  a  given 
statute  is  unconstitutional,  will  not  necessarily  raise  a 


-  Gersman    v.    Cooper,    125    111.  444;  People  v.  Blue  Mountain  Joe. 

App.  402.  129  111.  370;   People  v.  Mmer.  144 

3  Rev.  Stat.   (1913)   1878;   5  .1.  &  111.  30S. 

A.  An.  Stat.  5042.  -Gross   v.    People,   95    III.    3CG; 

4  Stein  V.  Meyers,  253  111.  199.  People  v.  Zane.  105  111.  662;   Cor- 
f'  People  V.  Clean  Street  Co..  225  bin  v.  People.  142  111.  58;  Board  of 

111.  470.  Health  v.  People,  181  111.  512. 
0  ]\'itliams    v.    People.     118     111. 
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question  as  to  tho  validity  of  siirh  statute,  yet  when  it 
can  he  seen  lluit  tlie  consilutional  (nu^slion  raised  is  one 
which  may  be  i'airly  regarded  as  debatable,  the  (juestiou 
of  the  validity  of  a  statute  becomes  involved  in  the  ease 
within  the  meaning  of  the  statute. * 

A  ease  ean  not  be  brought  to  the  supreme  court  ui)on 
the  ground  that  the  validity  of  a  statute  is  involved,  un- 
less the  record  shows  that  the  question  was  in  some  way 
jiresented  to  the  trial  court  for  decision.^ 

Where  a  statute  has  long  been  treated  as  constitutional 
and  inqiortant  riglits  have  become  established  there- 
under, the  courts  may  thereafter  refuse  to  consider  its 
constitutionality.*^' 

The  supreme  court  will  not  decide  the  question  as  an 
abstract  jiroposition  of  law."  The  validity  of  a  statute 
is  not  involved  unless  it  is  material  to  the  riglits  of  the 
litigants  and  connected  with  the  controversy  out  of  which 
the  litigation  grew.*- 

A  statute  which  has  been  declared  by  the  supreme 
court  to  lie  unconstitutional  and  void  is,  in  effect,  ex- 
punged from  the- statute  law  of  the  State,  and  the  mere 
fact  that  th(!  trial  ccnirt,  in  a  subsequent  case,  acts  uj^on 
the  assumption  that  such  statute  is  valid  does  not  give 
rise  to  a  constitutional  question  authorizing  a  direct  ap- 
peal to  the  supreme  court.'' 

By  taking  an  appeal  to  the  appellate  court  and  assign- 
ing errors  only  as  to  matters  which  that  court  had  juris- 
iliction  to  hear  and  determine  the  appellant  waives  the 
question  of  the  alleged  unconstitutionality  of  a  statute, 

<i  Chaplin  v.  Com.,  12G  III.  264;  129;    C.  C.  C.  £  St.  L.  Ry.  Co.  v. 

St.  L.  Transfer  Co.  v.  Canty,  103  McGrath,  195  111.  104;    Cummings 

111.  423;   People  v.  Blue  Mountain  v.  People.  211  111.  392. 

Joe,  129  111.  370;  S.  V.  Coal  Co.  v.  i«  Richter   v.    Burdock.    2.57    III. 

City,  65  111.  App.  571;   Mas.  Assn.  410;    Gregory  Printing   Co.   v.   De 

V.  City,  217  111.  58;   C.  R.  I.  rf  P.  Voney.  257  111.  399;  Oifford  v.  Cut- 

Ry.    Co.    V.    People.    217    111.    164;  ver,    261    111.    530;     Oreenberg    v. 

Bums  V.  R.  R.  Co..  258  111.  302.  City,   256   111.   213. 

'<  Chiniquy  v.  People,  78  lU.  570;  ^^  Correll  v.  Smith.  221  111.  149. 

Pearson    v.     Zehr.    125     111.     573;  ^--Village  v.  Knopf,  199  111.  444. 

Opaque  Shade  Co.   v.   Yeight,   161  ^3  Boylan  v.   Trust  Co..   240   111. 

111.   337;    Board  v.   Com..    104    III.  413. 
574;  Mech.  Assn.  v.  People,  184  111. 
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and  cannot  urge  the  same  in  the  supreme  court  on  further 
appeah^* 

The  question  of  the  constitutionality  of  a  statute  can- 
not he  raised  for  the  first  time  in  a  court  of  review,  but 
must  have  been  called  to  the  trial  court's  attention,  ruled 
upon  and  an  exception  preserved  to  the  ruling.^^ 

The  supreme  court  will  not  pass  upon  the  constitu- 
tionality of  a  statute  unless  the  validity  of  the  statute  is 
necessarily  involved  and  a  decision  of  the  (luestion  is 
material  to  the  determinatu;)n  of  the  issues  involved;'"  if 
the  issues  can  faii"ly  be  decided  without  reference  to  the 
statute,  its  validity  will  not  be  determined.^" 

Every  presumption  is  to  be  indulged  in  favor  of  the 
validity  of  an  act,  as  no  act  is  to  be  regarded  as  beyond 
the  power  of  the  legislature  unless  there  is  no  reasonable 
doubt  that  it  is  so.'* 

Courts  ai"e  authorized,  when  the  validity  of  an  act  is 
attacked,  to  determine  whether  such  act  was  within  the 
jiower  of  the  legislature,  but  they  have  no  authoritj"  to 
pass  upon  the  question  of  the  wisdom  of  the  law.^" 

The  provision  of  the  present  Practice  act  authorizing 
a  direct  review  by  the  supreme  court  of  a  proceeding  in 
which  the  trial  judge  certifies  that  the  validity  of  a  "mu- 
nicipal ordinance"  is  involved  was  intended  to  include 
only  city  or  village  ordinances,  and  not  the  ordinances 
and  resolutions  of  qnasi  municipal  corporations,  such 
as  sanitary  districts  and  the  like.-" 

Where,  on  appeal  in  an  injunction  ]>roc(HHling,  inspec- 
tion of  the  bill  clearly  shows  that  tlie  validity  of  such 
statute  is  involved,  it  is  not  essential  that  the  bill  should 
in  terms  allege  that  the  statute  is  unconstitutional.-^ 

The  assertion  of  counsel  tliat  a  constitutional  question 

14  Barnes    v.    Drain.    Com...    221  i"  /.  C.  R.  R.  Co.  v.  Ry.  Co.,  246 

in.  627;   Case  v.  City,  222  111.  56;  111.  620. 

Jlouirn  V.  Ry.  Co.,  236  111.  620.  is  il/cCniri/   v.   Ry.   Co..   254    111. 

I''  Cummintis  v.   People,   211   111.  99. 

392;  jl/fls. /IssH.  V.  Ci/i/,  217  111.  r.8.  m  McEniry   v.   Ry.   Co..   254    III. 

wMcEniry  v.   Ry.   Co.,   254   III.  99. 

99;  /.  C.  R.  R.  Co.  v.  Ky.  Co.,  246  -^"People    v.    licrnman    253    111. 

111.   620.  469. 

=1  Wol!   V.    Hope.   210    111.    50. 
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is  involved  is  not  alono  sufficient  to  syive  the  su|)ronio 
court  jurisdiction;--'  l)ut  l)et'oi-o  the  su]>reme  court  will 
lijke  jurisdiction,  ujion  appeal  or  writ  of  error,  upon  llu^ 
li'round  that  a  consti'uction  of  tlie  constitution  is  involved, 
it  must  appear  from  the  record  that  such  questitm  is  in- 
volved, and  it  must  he  a  fairly  dehatahle  question  raised 
in  good  faith,  and  not  simply  ])reteuded!y,  for  the  inir- 
])Ose  of  givini;-  that  court  jurisdiction ;-■'  and  altliougii,  it 
may  appear  a  constitutional  question  was  involved  in  the 
trial  court,  unless  such  question  is  preserved  in  the  rec- 
ord and  the  I'uling  of  the  court  theri'on  is  assigned  as 
error  the  question  will  not  be  considered  by  the  supreme 
court,  but  the  apiieal  or  writ  of  error  will  be  dismissed.-* 

"Wliere  the  supreme  court  can  see  that  the  constitu- 
tional question  raised  in  a  case  is  one  which  has  been 
settled  and  is  no  longer  debatable  or  in  doubt,  it  will  not 
assume  jurisdiction  of  a  direct  appeal  merely  to  refer 
to  its  former  decision.^^ 

AVhether  two  statutes  are  in  conflict,  and  if  so,  wliether 
one  is  repealed  by  the  other,  is  a  question  of  judicial  con- 
struction and  not  a  constitutional  one.-® 

If  the  validity  of  an.  ordinance  is  not  attacked  in  the 
trial  court  upon  any  ground,  the  issue  being  one  of  fact 
as  to  whether  the  provisions  of  the  ordinance  apply,  the 
ajjpellate  court  has  jurisdiction  of  the  appeal,  ajid  the 
validity  of  the  ordinance  cannot  be  questioned  in  the  ap- 
pellate or  supreme  court.^'' 

If  the  ground  upon  which  a  city  ordinance  is  attacked 
is  such  that  neither  the  validity  of  a  statute  nor  the  con- 
struction of  the  constitution  is  involved,  the  appeal 
should  go  to  the  appellate  court;  but  if  the  manner  of 
attack  involves  the  validity  of  a  statute  or  the  construc- 

"  St.  L.  Transfer  Co.  v.  Cantij,  Grivcan  v.   Ry.   Co.,   213   111.   63.3; 

ins  III.  52.3;  Roicell  v.  Life  Ass'n,  People    v.    Cannon,    236    111.    179; 

176  III.  557;  Skakel  v.  People,  1S8  Rcininfl  v.  Mueller,  248  111.  389. 
111.    291;    People   v.    Chicago,    238  -^  Boijlan  v.   Trust  Co.,  240   III. 

111.  146.  413;   Burns  v.   R.  R.  Co,,  258   111. 

=3  Chaplin    v.    Comrs..    126    111.  302. 
264;  Beach  V.  Peafiodj/,  188  111.  75;  ^e  Reining    v.    Mueller,    248    111. 

St.  L.  Transfer  Co    v.   Canty,  su-  389. 
pra.  -''  People   v.   Harrison,    223    111. 

2*  Skakel     v.      People,     supra;  540. 
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tion  of  the  constitution,  and  that  question  is  raised  and 
decided,  then  tlie  ajjpeal  sliould  go  to  tlie  supreme  court.^* 

The  constitutionality  of  a  statute  upon  which  a  count 
in  a  declaration  is  based  may  be  presented  for  review 
even  though  there  is  no  demurrer  to  the  declaration  nor 
any  objection  to  the  evidence  upon  that  ground,  where  ex- 
ception is  taken  to  the  ruling  of  the  court  in  giving  in- 
structions stating  the  provisions  of  the  statute  and  hold- 
ing them  to  be  the  law,  and  the  ruling  is  assigned  as 
ground  for  allowing  the  motion  for  new  trial.*" 

The  questions  whether  a  certain  statute  applies  to  a 
proceeding  to  require  election  commissioners  to  submit 
a  question  to  the  voters  at  an  election,  or  whether  the 
question  to  be  submitted  is  a  matter  of  public  policy 
witliin  the  meaning  of  the  Public  Policy  act  of  1901,  in- 
volve merely  the  construction  of  such  statutes  and  not 
their  validity  and  do  not  authorize  a  direct  appeal  to  the 
supreme  court  from  the  circuit  court.*" 

Whether  a  city  has  power,  under  a  statute,  to  pass  an 
ordinance,  or  whether  the  ordinance  is  an  unreasonable 
exercise  of  such  power,  are  not  questions  which  authorize 
the  supreme  court  to  take  jurisdiction  of  a  direct  appeal 
or  writ  of  error,  but  if  the  ordinance  is  claimed  to  inter- 
fere with  constitutional  rights  the  supreme  court  has 
such  jurisdiction.*^ 

An  ordinance  prohibiting,  imder  a  penalty,  the  selling 
or  giving  away  of  any  street  car  transfer  issued  to  a 
passenger  to  enable  him  to  make  a  continuous  trip  over 
connecting  lines  of  the  street  railway  company  is  not 
unconstitutional,  as  being  a  deprivation  of  property  with- 
out due  process  of  law.*- 

Whether  or  not  the  alleged  wrongful  delay  of  a  city 
in  bringing  a  condemnation  suit  to  trial  and  in  electing 
to  abandon  tlie  proceeding  after  judgment  and  after  de- 
fendants have  incurred  expense  in  carrying  on  the  litiga- 
tion, constitutes  a  damage  to  private  i)roi)erty  for  public 
use  for  which  compensation  is  recoverable,  involves  the 

2Rjhid.  ''  City  V.  Opctihcim,  229  111.  313. 

20  Christy  V.  Elliott,  210  111.  31.  S2  City  v.  Opcnhcim,  229  111.  313. 

30  People  V.  Cannon,  23G  HI.  179. 
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construction  of  tlio  constitntion,  and  an  appeal  lies  di- 
rectly to  the  supreme  coiirt.''^ 

Since  tlio  niiconstitutionality  of  the  statute  upon  which 
a  criminal  ('liari>o  is  based  cannot  be  urged  in  defense 
of  a  scire  facias  proceeding  upon  the  forfeited  recogni- 
zance of  tlie  jKU-son  charged  witli  sucli  crime,  the  fact  that 
tlie  constitutionality  of  the  act  is  attacked  in  such  pro- 
ceeding does  not  give  the  supreme  court  jurisdiction  of 
a  direct  appeal  from  the  juduiiu^it  tlierein.^* 

A  person  desiring  to  question  the  constitutionality  of 
a  statute  should  raise  the  question  in  the  trial  court,  and 
if  the  cas(>  is  taken  to  the  appellate  court  by  the  opposite 
party  he  should  move  to  transfer  the  case  to  the  supreme 
court,  and  if  he  fails  to  question  the  jurisdiction  of  the 
appellate  court  and  submits  the  case  there  for  hearing  on 
its  merits  he  must  be  held  to  have  waived  the  constitu- 
tional question.^^ 

An  appeal  from  an  order  finding  the  defendants  guilty 
of  contempt  for  refusing  to  permit  an  examination  of 
their  l)ooks  under  an  order  of  court  is  properly  taken  to 
the  supreme  court  as  involving  a  constitutional  question, 
where  one  of  the  errors  assigned  is  that  the  order  vio- 
lated the  constitutional  right  of  the  defendants  to  be  se- 
cure against  unreasonable  searches  and  seizures,  and  it 
is  manifest  if  the  order  is  illegal  it  is  upon  that  ground.^® 

Appeals  from  trial  courts — Criminal  cases — Cases  re- 
lating- to  the  revenue — Where  state  is  interested. — By 
section  118  of  the  Practice  act,  it  is  provided,  among 
other  matters,  as  we  have  seen,  that: 

"Appeals  from  and  writs  of  error  to  circuit  courts,  tlie  superior 
court  of  Cook  county,  the  criminal  court  of  Cook  county,  county  courts 
and  city  courts,  *  •  *  in  cases  in  which  the  validity  of  a  municipal 
ordinance  is  involved  and  in  which  the  trial  judge  shall  certify  that 
in  his  opinion  the  puhlic  interest  so  requires,  and  in  all  cases  relating 
to  revenue,  or  in  which  the  State  is  interested  as  a  party  or  otherwise, 
shall  be  taken  directly  to  the  Supreme  Court."  37 

3s  Winklemnn    v.    City,    213  111.          '« Denison  v.  Schermerhorn,  257 

360.  111.   128;    see   Swedish   Tel.   Co.  v. 

3*  People    V.    liubright,    241  111.      Casualty  Co..  208  111.  562;    Walter 

600.  Cabinet  Co.  v.  Russell.  250  111.  410. 

^'^  Drain.   Com.   v.   Shocfcey,  238          a?  Rev.   Stat.    (1913)    1878;    5  J. 

111.  237.  &  A.  An.   SUt.   5042. 
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Section  118  of  the  Practice  act  of  1907,  except  for  the 
inserted  clauses  relating  to  cases  in  which  the  validity 
of  an  ordinance  is  involved  and  those  which  the  trial 
court  certifies  are  of  public  interest,  is  the  same  as  sec- 
tion 88  of  the  former  Practice  act,  and  must  be  held  to  be 
a  continuation  of  such  provisions  and  not  a  new  enact- 
ment.^* 

Cases  relating  to  the  revenue. — The  words,  "in  all 
cases  relating  to  revenue,"  embrace  taxes,  assessments, 
state  or  municipal,  but  not  fines,  forfeitures  or  other 
dues  to  cities.^'* 

"Eevenue,"  in  this  statute,  includes  special  assess- 
ments, and  all  taxes  and  assessments  imposed  by  public 
authority,  and  appeals  relating  to  special  assessments 
sliould  be  taken  directly  to  the  supreme  court.'"'  The 
case  must  relate  to  the  revenue  directly,  and  not  merely 
incidentally  or  remotely.'' ^ 

A  suit  iipon  an  appeal  bond,  from  a  judgment  for  spe- 
cial assessment,  is  a  suit  relating  to  the  revenue,  and  an 
appeal  from  a  judgment  upon  such  bonds,  in  the  trial 
court,  should  be  to  the  supreme  court.*^ 

Suits  by  a  county  on  the  bond  of  a  sheriff  or  county 
collector  can  not  be  appealed  directly  to  the  supreme 
court,  either  as  cases  relating  to  the  revenue,  or  as  one 
in  which  the  state  is  a  party.*^  And  the  state  is  not  "in- 
terested as  a  pai'ty  or  otherwise,"  in  (juo  warranto  ])yo- 

ss  Damon  v.  Barker,  239  111.  637.  v.  Rogers,  1S6   111.  292;   People  v. 

8i>  We?)S<pr  V.  People,  98  111.  343;  llendee.  199  111.  55;    City  Chicago 

Blake  v.  People,  109  111.  504;  Gun-  v.  Cook  Co.,  224  111.  246;   People 

ning  v.  People,  76  111.  App.  574.  v.     Citii     Council,     229     111.     226; 

w  Potwin    V.    Johnson,    106    111.  School     Trustees     v.     School     In- 

532;    People  v.   Springer,  11).  542;  spcctors,    208    111.    73;    Wilson    v. 

Herhoia  v.   Chicago,   lb.   547;    Ly-  County,     205     111.     580;     Beed    v. 

man  v.  City,  211  111.  209;   Sumner  Chatsworth,     201     111.     48;      Peo- 

V.   Village.   214   111.' 388;    Cosgrove  pie     v.     Turnbull,     256     111.     532; 

V.    City,    235   111.    358;    Loeffler   v.  Knight  v.  Drain  Dist.,  259  111.  63. 

City,  246  111.  43;  Martin  v.  McCoU,  ■'-  Kilgour   v.    Drainage    Com'rs, 

247  111.  484;   llaugcn  v.  City.  259  111   111.  342. 

111.    249;     MvHhhaugh    v.    Village,  '^  Hodge  v.  People,  96   111.   423; 

2G0   111.   27.  People    v.    Oillespie,    47    111.    App. 

li  liodgc  V.  People,  96   111.  423;  522. 
Board  v.  People,  159  111.  242;    M'ells 
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ceoding's  to  try  title  of  a  person  who  occupies  the  office 
of  aldeniian.'^ 

A  proc('c<Iin<>-  by  a  city  to  recover  from  the  county,  as 
a  trust  fund,  the  amounts  reserved  by  county  collectors 
as  clerk's  fees  for  exlendiiii^-  taxes  levied  for  lilu-ary  jiur- 
poses  does  not  relate  to  the  revenue,  so  as  to  authorize 
a  direct  appeal  to  the  supreme  court.*^ 

A  iiumdunms  suit  to  determine  wlietlier  the  board  of 
scliool  inspectors  or  tlie  city  council  has  power  to  iix  the 
rate  of  tax  levy  for  school  purposes,  which  question  in- 
volves only  the  construction  of  the  various  statutes  af- 
fecting the  powers  of  the  parties,  does  not  relate  to  the 
revenue  in  such  a  manner  as  to  give  the  sujjreme  court 
jurisdiction  of  a  direct  appeal.'"' 

The  revenue  can  only  be  involved,  imder  the  issues, 
whei'e  some  of  the  autliorities  authorized  by  law  are  pro- 
ceeding to  assess  or  collect  taxes  under  the  law  and  ques- 
tions arise  between  them  and  the  tax-payers.*'' 

The  revenue  is  not  involved,  for  purposes  of  a  direct 
app(>al  to  the  supreme  court,  in  a  controversy  between 
two  bodies  of  municipal  authorities  over  the  right  to 
receive  the  proceeds  of  a  tax  already  collected.** 

A  scire  facias  proceeding  upon  a  forfeited  recognizance 
is  a  ci\al  suit  to  enforce  a  contract  liability,  and  an  ap- 
peal therein  lies  to  the  appellate  court  in  the  first  in- 
stance, in  the  absence  of  any  special  ground  for  a  direct 
appeal  to  tlio  supreme  court.*" 

Tlie  revenue  is  not  involved,  so  as  to  give  the  supreme 
court  jurisdiction  of  a  direct  appeal,  in  a  proceeding  to 
compel  a  township  treasurer  to  pay  over  a  portion  of 
the  school  taxes  in  his  hands  to  the  board  of  school  in- 
spectors instead  of  applying  it  under  the  direction  of  the 
local  trustees  of  schools,  there  being  no  controversy  be- 
tween the  tax-payers  and  any  taxing  body.^° 

**  McGiath    V.    People,    100  lU.         *s  Reed  v.   Chatsworth,   201    111. 

464.  4S0. 

<5  Chicago  v.   Cook  Co.,  224  111.          <»  People   v.    Rubright,    211    111. 

446.  600. 

<«  People    V.    City    Council,  229          ^'O  School  Trusters  v.  School  In- 

111.  226.  spcctors,   208   111.   73. 

4'  Reed  v.   Chatsworth,   201  111. 
480. 
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In  view  of  sections  21i/.  and  IIV2,  added  to  the  Inher- 
itance Tax  law  in  1901,  inheritance  tax  cases  are  properly 
appealed  directly  to  tlie  snpreme  court  from  the  county 
court,  regardk;ss  of  the  question  whether  the  revenue  is 
directly  involved. ^^ 

A  mandamus  proceeding  to  compel  the  board  of  review 
to  list  for  taxation  certain  property  alleged  to  have  been 
omitted  in  former  years,  is  an  action  which  directly  in- 
volves the  revenue,  and  under  section  118  of  the  Practice 
act,  an  appeal  from  a  judgment  dismissing  the  petition, 
and  for  costs,  lies  to  the  supreme  court.^^ 

A  question  relating  to  'the  revenue  is  involved  in  a 
proceeding  by  petition  under  the  Drainage  act.^* 

Cases  in  which  state  is  interested. — The  interest  whicli 
the  State  must  have  in  a  cause,  within  the  meaning  of 
the  statute  giving  a  direct  appeal  to  the  supreme  court 
where  the  state  is  interested  as  a  party,  must  be  a  mone- 
tary interest,  and  the  mere  fact  that  the  State  is  a  nom- 
inal party,  having  no  substantial  interest,  is  not  suffi- 
cient.^* 

The  facts  that  a  will  contains  a  gift  "for  the  education 
of  poor  children,"  and  that  theAttorney  General  was 
made  a  party  defendant  to  a  bill  to  construe  the  will, 
do  not  authorize  a  direct  appeal  to  the  supreme  court 
from  the  decree  construing  the  will.^^ 

The  State  has  a  direct,  substantial  and  monetary  in- 
terest in  a  mandamus  proceeding  to  compel  the  auditor 
of  Public  accounts  to  issTie  warrants  for  the  payment  to 
the  petitioner  of  moneys  fi-om  the  State  treasury,  and 
such  interest  authorizes  a  direct  appeal  to  the  supreme 
(■^ourt  from  the  judgment  of  the  trial  court  dismissing 
the  jietition.^" 

'•i  People    V.    Scholcm.    238    11!.  ^'^ Hodge  v.  People,  96  111.  423; 

203.  Hitchcock  v.   Oreen,  252   111.   519; 

^2  People  V.  Wrhb.  2r>f>  111.  3(i4:  People  v.   Rodcnbcrg,   259   111.   78. 

see   Reed   v.    Chalsworth.    201   111.  ■'•5  HUeJicock    v.    Green,   252    III. 

480;     and    Chicago    v.    Cook    Co.,  519. 

224  111.  24fi.  ■'■"  nutate  Hoard  v.  lirady,  2G6  III. 

'•^Claypool  V.   R.   R.   Co..   SI    111.  592. 
App.  433;  Comm'rs  v.  Drain.  Dist., 
207   111.  17. 
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In  criminal  cases. — In  all  criminal  cases  below  the 
jjrade  of  felony,  an  appeal  lies  from  tlie  trial  court  to 
(he  appellate  court,  but  not  from  the  trial  court  to  the 
.su[)renie  coui't.'*'  Writs  of  error  in  sucli  cases  can  only 
be  issued  in  the  first  instance  from  the  appellate  court.-'*'* 

Where  the  offense  of  which  a  party  is  convicted  is  only 
a  misdemeanor  the  case  must  in  the  first  instance  go  to 
the  appellate  court.'''-' 

An  appeal  from  a  fine  of  $100  for  keeping  a  gaming 
house  does  not  lie  from  the  circuit  court  to  the  supreme 
court."" 

A  prosecution  under  the  bastardy  act  is  not  a  criminal 
proceeding;®^  nor  is  an  action  against  a  railway  company 
(o  recover  a  penalty  for  unjust  discrimination.*'^  The 
supreme  court  has  no  jurisdiction  of  a  direct  appeal  from 
a  decree  enjoiniu.a,-  the  collection  of  a  judgment  for  rent 
upon  the  ground  tliat  the  premises  were  knowingly  rent- 
ed and  used  for  a  gambling  house,  in  violation  of  law.®* 

There  is  no  statute  in  Illinois  authorizing  an  appeal 
in  a  criminal  case,  and  the  manner  of  reviewing  such  a 
case  is  by  writ  of  error;®''  yet  if  there  is  no  motion  to 
dismiss  and  the  Peojile  appear  and  join  in  error  and 
everytiiing  essential  to  a  hearing  upon  writ  of  error  is 
before  the  court,  the  case  will  be  treated  as  being  before 
the  court  on  writ  of  error.®'' 

Certificate  of  importance. — As  has  been  seen  Sec- 
tion 121  of  the  new  Practice  act  provides  that  judgments 
or  decrees  of  the  appellate  courts  shall  not  be  final  in  case 
a  majority  of  the  judges  of  the  aiipellate  court  or  any 
branch  thereof  shall  ])e  of  opinion  that  a  case  (regardless 
of  the  amount  involved)  decided  by  them  involves  a  ques- 
tion of  such  importance,  either  on  account  of  princijial 
or  collateral  interests,  as  that  it  should  be  passed  u[)on 

^T  In  graham    v.    People,    94    III.  ''-People  v.   R.  R.   Co.,   106   III. 

428.  412. 

^li  Smith  V.  People,  98   lU.  407;  "n  Bod  die    v.    Brewing    Co.,    19.'! 

Wright  v.  People,  92  III.  596.  111.  203. 

^^  Baits  V.   People.   123   III.   428.  <■><  Gallagher   v.   People,   207    111. 

eo  Weiss   v.   People,    104    III.    90.  247. 

^i  Rowlings    v.    People,    102    111.  ''^>  Graff  v.  People,  208  111.   312; 

475.  Berkenfield  v.  People,  191  111.  272. 
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by  the  supreme  court  on  petition  of  parties  to  the  cause, 
in  wliicli  case  the  said  appellate  court  shall  certify  to 
the  supreme  court  the  grounds  of  granting  said  ai)peal. 
Such  certificate  is  not  a  matter  of  right""  and  will  not  be 
granted  merely  because  the  question  involved  is  new  or 
likely  to  arise  in  other  cases,  but  the  ]irineipal  or  collat- 
eral interest  involved  in  or  springing  from  the  case  in 
hand  must  be  affected  by  the  importance  of  the  ques- 
tion."^ 

The  supreme  court  has  no  j^ower  to  require  an  appel- 
late court  to  issue  a  certificate  of  importance,'^'"'  and  in  the 
absence  of  such  certificate  will  not  examine  the  opinion 
of  the  appellate  court  to  determine  whether  the  case  is 
of  sufficient  importance  to  authorize  an  appeal."^ 

Section  121  further  provides  tliat  applications  for 
certificates  of  importance 

"Shall  be  made  on  or  before  twenty  (20)  days  before  the  first  day 
of  the  succeeding  term  of  supreme  court:  Provided:  Fifty  (50)  days 
shall  have  intervened  between  the  day  on  which  a  rehearing  in  the 
appellate  court  shall  have  been  denied  or  the  day  upon  which  the  leave 
to  apply  tor  a  rehearing  shall  have  expired  without  any  such  applica- 
tion having  been  made,  and  the  first  day  of  such  succeeding  term  of 
said  court.  But  if  less  than  fifty  (50)  days  shall  have  intervened  as 
aforesaid,  then  such  application  shall  be  made  on  or  before  twenty 
(20)  days  before  the  first  day  of  the  second  term  of  the  supreme  court 
succeeding  the  day  on  which  a  rehearing  in  the  appellate  court  shall 
have  been  denied  or  the  day  upon  which  the  leave  to  apply  for  a 
rehearing  shall  have  expired  without  any  such  application  having  been 
made,  otherwise  said  power  of  the  supreme  court  to  review  the  judg- 
ment and  decree  of  the  appellate  court  shall  cease  to  exist." 

Under  the  Practice  act,  as  amended  in  1909,  the  appel- 
late court  may  grant  a  certificate  of  importance  in  any 
case,  whether  the  judg-ment  be  for  more  or  loss  than 
$1000,  exclusive  of  costs  ;"*"  but  the  supreme  court  cannot 
issue  a  writ  of  certiorari  to  review  a  judgment  of  the 
appellate  court  unless  such  judgnuent,  exclusive  of  costs, 
exceeds  $1000;  and  this  is  true  notwitlistanding  the 
amount  claimed  by  the  ]deadings  exceeds  $1000  and  there 
was  no  trial  of  an  is.su(!  of  fact  in  the  trial  court."" 

B«  Fuller   v.    Jiatrs.    Ofi    111.    1S2;  b"  Ibid. 

li.  Co.  V.  Horan,  17  111.  App.  38.  <■>»  »  Slcin  v.  Meyers,  253  III.  199. 

«7  Ives  V.  llulse,  17  111.  App.  38.  »"  Ihid. 
07  n  Ftiller  V.  Bates,  9C  III.  132. 
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A  oovtifioato  boiiiG:  fi  ooiiflition  ]iroro(loiit  to  tlio  right 
of  a]")poal,  the  supreme  court  canuot  grant  a  contiiiuance 
I'oi-  tlio  purpose  of  enabling  the  appeihuit  to  obtain  sucli 
certificate."*' 

When  tlio  reasons  for  granting  tlie  certificate  arc  not 
such  as  to  confer  jurisdiction  upon  the  supreme  court 
under  the  statute,  the  appeal  will  be  dismissed."* 

The  certificate  is  a  condition  precedent  to  ai)peal  and 
must  be  applied  for  within  twenty  days.''-  It  is  not  neces- 
sary that  the  certificate  should  point  out  the  questions 
considered  of  suilicient  imjiortance  to  be  passed  upon  by 
the  supreme  court,"-'  and  when  granted  tlie  supreme 
court  will  consider  all  questions  as  arise  npon  the  rec- 
ord."* Cases  may  be  removed  by  appeal  only  and  not  bj' 
writ  of  error."** 

A  certificate  must  be  granted  by  the  same  judges  that 
heard  and  decided  the  cause,  and  not  by  their  succes- 
sors."^ 

The  certificate  when  obtained  may  be  made  the  basis 
of  either  an  appeal  or  writ  of  error.''® 

A  certificate  will  not  give  the  supreme  court  jurisdic- 
tion if  no  question  of  law  is  presented  by  the  record  of 
the  trial  court.''^ 

If  the  appellate  court  reverses  without  remanding  be- 
cause of  its  finding  of  the  facts  concerning  the  matter 
in  controversy  different  from  the  trial  court  and  recites 
its  finding  of  the  ultimate  fact  or  facts  in  its  judginent, 
it  should  not  grant  a  certificate  of  importance  and  allow 
an  appeal.''* 

70  Wilson  V.  Scoville,  127  IH.  123  III.  440;  C.  B.  d  Q.  R.  H.  Co. 
393.  V.  Schaffer.  124  III.  112. 

71  Laviar  Ins.  Co.  v.  Gulick,  96  t*^  Rizzo  v.  Foresters.  274  III.  91. 
III.  619.  '''^McLaughlin  v.  McLachlan,  126 

72  Wilson    V.     Scoville,    127     111.  III.   427. 
393;     JiJcLaughlin    v.    McLachlan,  •«  IMd. 

126  111.  427;    T.  d  L  R.  R.  Co.  v.  t!  Com.  Bank  v.  Canniff,  151  III. 

Sawpson.  132  111.  527;  A'irfcicood  V.  329;    Harrison    v.    Bank.    207    111. 

Steele,  168   111.   177;    Com.  v.  Kin-  630. 

cade,  64  III.  App.  113.  78  gparta  Gas  Co.  v.  Ry.  Co.,  247 

73  Steele  v.  Ry.  Co.,  125  111.  385.  111.  346. 
1*  0.  d  M.  Ry.  Co.  V.  Wachter, 
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No.  525.     Fo7-m  of  petition  for  certificate  of  importance,   and  appeal 
from  appellate  court  to  the  supreme  court. 

In  the  Appellate  Court  for  the  district  o£  the  state  of  Illinois, 

Term,  A.  D.  19 . 


Appellant, 

v. 


Appeal    from    (or  writ   of   error   to)    the   Circuit 
Court  of  — — •  County. 


Appellee. 
To  the  Honorable  Justices  of  said  court: 

Your  petitioner,  who  was  the  defendant  in   the  above-entitled 

cause,  in  t'je  circuit  court,  and  who  is  the  appellee  therein  in  this 
court,   resrectfully    represents   that   a   judgment   was   entered   in   said 

cause,  by  the  circuit  court  of  — —  county,  Illinois,  at  the  term, 

19 — ,   thereof,    in    favor    of   the   above-named    appellant   who   was    the 

plaintiff  therein  in  said  circuit  court,  for  the  sum  of  $ ,  damages  and 

costs  of  suit.  That  thereupon  your  petitioner  prosecuted  an  appeal 
from  said  judgment  to  this  court.     That  a  judgment  was  duly  entered 

in  this  court  on  the  day  of  ■ ,  19 — ,  affirming  said  judgment. 

That  an  application  for  a  rehearing  of  said  cause  in  this  court  was 
filed  by  your  petitioner  on,  etc..  and  on,  etc.,  duly  denied.  Your  peti- 
tioner further  represents  that  he  is  advised  by  counsel  and  believes 
that  certain  of  the  issues  presented  by  the  record  in  said  cause  involve 
questions  of  such  importance,  either  on  account  of  principal  or  collat- 
eral interests,  that  the  same  should  be  passed  upon  by  the  supreme 
court. 

Your  petitioner  therefore  respectfully  prays  that  a  certificate  of 
importance  may  issue  from  this  court  as  provided  by  law  and  that  he 
be  granted  an  appeal  from  said  judgment  of  this  court  to  the  supreme 
court  of  the  State  of  Illinois,  upon  his  filing  bond,  conditioned  accord- 
ing to  law,  in  such  penal  sum,  and  with  such  sureties  as  this  court 
shall  require. 


Attorney  for  Petitioner. 

Stay  of  mandate. — Section  121  of  tlie  Practice  act  also 
proN'idi's: 

"Whenever  judgment  has  been  rendered  in  any  of  the  said  appellate 
courts,  the  appellate  court  so  rendering  judgment  shall  have  power  to 
stay  the  issuing  of  any  mandate  until  the  time  for  filing  a  petition  in 
the  Supreme  Court  for  a  writ  of  certiorari  shall  have  expired  without 
any  such  petition  having  been  filed,  or  if  such  petition  for  said  writ 
shall  have  been  filed  within  the  projier  time,  the  appellate  court  so 
rendering  judgment  shall  have  power  to  stay  the  issuing  of  any  mandate 
until  said  writ  of  certiorari  shall  have  been  granted  or  refused.  When- 
ever said  writ  of  certiorari  shall  have  been  granted,  the  issuing  on 
enforcement  of  any  mandate  of  the  api)ellate  court  pursuant  to  Itl 
judgment,  or  of  any  judgment  entered  in  any  court  or  standing  affirmed 
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In  any  court  pursuant  to  the  mandate  of  the  appellate  court,  shall  be 
stayed  without  furtlicr  order  by  the  Supronie  Court  until  the  final  dis- 
position of  the  case  by  the  Supreme  Court."  'S" 


SECTION  II. 
POWETRS   OF   THE   SUPREME   AND   APPET.LATE  COURTS. 

Supreme  court — To  carry  into  effect  judgments,  etc. — 

Section   7   of  ehuptcr   37,   entitled   "Courts,"    provides 

that: 

"The  supreme  court  shall  be  vested  with  all  power  and  authority 
necessary  to  carry  into  complete  execution  all  its  judgments,  decrees 
and  determinations  in  all  matters  within  its  jurisdiction,  according  to 
the  rules  and  principles  of  the  common  law  and  of  the  laws  of  this 
state."  '» 

Appellate  court — Possesses  same  powers. — Section  9  of 
the  Appellate  Court  act  confers  the  same  powers  upon 
that  court.*" 

As  the  appellate  court  has  appellate  jurisdiction  only, 
it  can  not  order  a  husband,  in  a  case  for  separate  main- 
tenance, to  i)ay  a  wife  a  sum  to  enable  her  to  defend  hei'- 
self  against  his  appeal  pending  in  that  court.^^ 

To  adopt  rxiles  of  practice,  etc. — By  section  12  of  the 
act  entitled  "Courts,"  it  is  ])rovided  that: 

"The  supreme  court  may,  from  time  to  time  institute  such  rules  of 
practice,  and  prescribe  such  forms  of  process  to  be  used,  and  for  the 
keeping  of  the  dockets,  records  and  proceedings  for  the  regulation  of 
the  said  court,  as  shall  be  deemed  most  conducive  to  the  due  adminis- 
tration of  justice,  except  as  otherwise  provided  by  law."  S2  ^ 

Section  12-1  of  the  Practice  act  provides  that: 

"It  shall  be  the  duty  of  the  supreme  court  to  direct  by  general  rule 
what  portions  of,  and  the  manner  in  which  the  records  of  the  appellate 
courts  shall  be  made  up  and  certified  in  cases  removed  from  such 
appellate  courts  to  the  supreme  court  by  appeal  or  writ  of  error."  S3 


78«Rev.  Stat.   (ISl.T)  1880;   5  J.          S2  Rev.    Stat.    (1913)    G79;    2   J. 

&  A.  An.  Stat.  5063.  &  A.  An.  Stat.  1777;  Lancaster  v. 

"Rev.    Stat.    (1913)  674;    2    J.      Ry.  Co.,  132  111.  492;  W.  C.  R.  Co. 

&  A.   An.   Stat.  1776.  v.  Wieczorek,  151  111.  579. 

80  Rev.    Stat.     (1913)  674;    2    J.          sa  Rev.   Stat.    (1913)    lSf73;    5   J. 
&  A.  An.  Stat.  1770.  &  A.   An.   Stat.   4997. 

81  Hunter  v.  Hunter,  100  111.  477. 

73 
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Appellate  court — Rules — Process — Practice  in  supreme 
court  and  appellate  court  to  be  uniform. — By  section  10 
of  the  Appellate  Court  act  it  is  provided  that: 

"The  process,  practice  and  pleadings  in  said  courts  shall  be  uniform, 
and  shall  be  the  same  as  the  process,  practice  and  pleadings  now  pre- 
scribed or  which  may  hereafter  be  prescribed  in  and  for  the  supreme 
court  of  this  state,  so  far  as  applicable;  and  the  judges  of  said  appel- 
late court  may  establish  such  uniform  rules  for  the  keeping  ot  dockets, 
records  and  proceedings  for  the  regulation  of  said  court,  as  shall  be 
deemed  most  conducive  to  the  due  administration  of  justice,  except  as 
otherwise  provided  by  law."  S4 

Appellate  court — Orders  in  vacation. — Section  15  of 

the  act  to  establish  appellate  courts  provides  that : 

"The  judges  of  the  said  appellate  courts,  respectively,  or  a  majority 
of  them,  may  enter  orders  and  judgments  in  vacation  In  all  cases 
which  have  been  argued  or  submitted  to  the  courts  during  any  term 
thereof,  and  which  shall  have  been  taken  under  advisement."  ss 

Judgments  of  supreme  court  final. — By  section  13  of 
the  Supreme  Court  act,  it  is  declared  that: 

"The  judgments  and  decrees  of  the  supreme  court  shall  be  final  and 
conclusive  upon  all  the  parties  properly  before  the  court."  so 

"V\Tien  a  judgment  is  aftirmed  by  the  supreme  court, 
all  questions  raised  by  the  assignments  of  error,  and  all 
questions  that  might  have  been  so  raised,  are  to  be  re- 
garded as  finally  adjudicated  against  the  appellant  or 
plaintiff  in  error,  and  the  judgment  must  be  regarded  as 
free  from  all  error.^^ 

Principles  of  law  announced  by  the  supreme  court  on 
appeal  cannot  be  questioned  on  a  subsequent  appeal  in 
*the  same  litigation.*** 

In  vacation. — It  is  provided  in  section  14  of  the  same 

act,  tlial: 

"The  judges  ot  the  supreme  court,  or  any  four  ot  them,  may  enter 
orders  and  judgments  in  vacation,  in  any  ot  the  grand  divisions  ot 
this  state,  in  all  cases  which  have  been  argued  or  submitted  to  the 
court  during  any  term  thereof,  and  which  sliall  have  been  taken  under 
advisement."  »'J 

84  Rev.    Stat.    (1913)    682;    2    J.  Wunderle,   154    III.    577. 

&  A.  An.  Stat.  1785.  s?  people  v.  Superior  Court,  234 

ssRev..  Stat.    (1913)    683;    2   .1.  111.  18G. 

&   A.    An.    Stat.    1786.  ss  pease  v.  DUto.  189   III.  456. 

KKRcv.    Stat.    (1913)    683;    2    .1.  s"  Rev.    Stat.    (1913)    679;    2   J. 

&  A.   An.   Slat.   1786;    Schae/er  v.  &  A.  An.   Stat.  1786;    see  Bills  v. 
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Powers  in  vacation — Correction  of  errors,  etc. — Section 

15  of  tlio  same  act,  provides  that: 

"Whenever  any  judsnient  shall  have  been  ivnilered  in  the  supreme 
court,  which,  upon  further  consideration,  is  found  to  have  been  errone- 
ously entered  up,  the  judges  thereof  are  authorized,  during  vacation,  to 
change  the  same  without  ordering  a  rehearing  thereof,  by  entering  a 
proper  judgment  in  said  cause;  and  in  case  a  procedendo  shall  have  been 
issued  in  such  cause,  the  judges  may  recall  the  same,  and  by  order  of 
any  of  the  judges,  all  proceedings  taken  by  reason  of  such  procrdoido 
shall  be  vacated  and  set  aside:  Provided,  that  all  such  judgments  shall 
be  corrected  witliin  six  months  from  the  adjournment  of  the  terra  at 
which    they    may    have    been    rendered."  o" 

This  section  applies  only  to  cases  where  the  judgments 
actually  rendered  by  the  court  have  not  been  correctly 
entered  up  by  the  chnlv  of  the  conrt."^ 

The  words  "upon  further  consideration"  do  not  mean 
the  act  of  giving  judgment,  but  that  if  upon  further  con- 
sideration it  is  discovered  that  judgment  was  erroneously 
entered  up."^ 


SECTION  HI. 
JURISDICTION  OP  APPELLATE  COURTS. 

It  is  provided  in  section  11,  article  VI  of  the  Constitu- 
tion of  1870,  that: 

"After  the  year  of  our  Lord,  1S74,  inferior  appellate  courts,  of  uni- 
form organization  and  jurisdiction,  may  be  created  in  districts  formed 
for  that  purpose,  to  which  such  appeals  and  writs  of  error  may  be 
prosecuted  from  circuit  and  other  courts,  and  from  which  appeals  and 
writs  of  errors  shall  lie  to  the  supreme  court,  in  all  criminal  cases, 
and  cases  in  which  a  franchise  or  freehold  or  the  validity  of  a  statute 
is  involved,  and  in  such  other  cases  as  may  be  provided  by  law.  Such 
appellate  courts  shall  be  held  by  such  number  of  judges  of  the  circuit 
courts,  and  at  such  times  and  places,  and  in  such  manner,  as  may  be 
provided  by  law;  but  no  judge  shall  sit  in  review  upon  cases  decided 
by  him,  nor  shall  said  judges  receive  any  additional  compensation  for 
such  services."  »3 

Whatever  jurisdiction  appellate  courts  may  have,  or 

Stanton,    69    111.    51;     Coursen    v.  "i  Blatchford    v.   Newlerry,    100 

Lroicning,  86  III.  57.  111.   4S4. 

90  Rev.    Stat.    (1913)    679;    Z   J.  »=  76ifZ. 

&  A.  An.  Stat.  1777.  03  Rev.  Stat.    (1913)    65;    1  J.  & 

A.  An.  Stat.  207. 
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powers  they  may  exercise,  are  derived  from  the  fore- 
ft-oing  provisions  of  the  constitution,  and  the  logislatnro 
can  not,  tliovpfore,  confer  npon  them  other  than  aiipelhite 
jurisdiction."* 

The  appellate  court  can  not,  therefore,  have  jurisdic- 
tion in  original  )>i(infhuiius  proceedings  and  can  only  issue 
a  writ  of  that  character  when  it  will  be  in  and  of  its  ap- 
pellate jurisdiction."^ 

The  above  section  includes  the  power  of  the  legislature 
to  provide  for  additional  circuit  judges  to  hold  such  ap- 
I^ellate  courts."" 

Even  in  cases  in  which  the  constitutional  right  of  ap- 
peal to  the  supreme  court  is  reserved,  the  legislature 
may  require  that  appeal  shall  first  pass  through  the  ap- 
pellate court."' 

A  writ  of  error  from  the  supreme  court  to  an  appellate 
court,  in  all  criminal  cases,  is  a  writ  of  right  under  the 
constitution,  of  which  a  party  can  not  be  deprived  by  tiie 
legislature."* 

The  appellate  court  has  no  original  jurisdiction  in 
mandamus  proceedings,^"  nor  in  cases  involving  a  fran- 
chise, freehold  or  the  validity  of  a  statute,  and  such  juris- 
diction cannot  be  conferred  liy  consent  of  the  parties.^"" 

If  the  appellate  court  had  no  jurisdiction  of  the  subject 
matter  of  a  cause,  its  judgment,  and  all  other  proceed- 
ings in  that  court  anterior  and  subsequent  thereto,  are 
coram  rinii  piiJ'uc  an<l  of  no  eit'ect.^"'- 

Organization  of  appellate  courts. — The  1st  section  of 

the  act  "to  establish  appellate  courts,"  declares: 

"There  are  hereby  created  four  appellate  courts  in  this  state,  to  be 
called  the  appellate  courts  in  and  for  the  districts  hereby  created: 
The  first  district  to  consist  of  the  county  of  Cook;  the  second  district 
to  include  all  the  counties  which  now  are  or  hereafter  may  be  em- 
braced   within    the   Northern    Grand    Division    of    the    supreme   court, 

"*  Hawes  v.  People,  124  III.  .5fiO;  Flcisrhman  v.  Walker,  91  111.  318. 
People  V.  Cook  Circuit  Court,  59  111.  »•"  Smith  v.  People,  98  111.  407. 

App.  ,'514;   S.  C,  1G9  111.  201;  Peo-  «» People  v.   Hoyne,   262   111.   82. 

pie  V.  Hoyne,  202  111.   S2.  i<i"  People   v.   Harrison,    223    111. 

"'•  Hawes  V.  People,  124  111.  .560;  TvlO. 
People  V.  Knodrll,  40  111.  App.  101.  ^n^  People   v.   Harrison,    223    111. 

on  People  V.  Wall,  88  111.   ir>.  G40. 

0'  Young  v.  Steams,  91  111.  221; 
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except  the  county  of  Cook;  the  third  district  to  include  all  Uie  coun- 
ties which  now  are  or  hereafter  may  be  embraced  within  the  Central 
Grand  Division  of  the  supreme  court;  and  the  fourth  district  to  includo 
all  the  counties  which  now  are  or  hereafter  may  be  embraced  within 
the  Southern  Grand  Division  of  the  supreme  court.  Said  appellate 
courts  shall  be  courts  of  record,  with  seals,  and  clerks  for  each, 
respectively;  and  each  shall  be  held  by  three  of  the  judges  of  the  cir- 
cuit court,  to  be  assigned  in  the  manner  hereinafter  provided."  102 

By  an  anioiidmoiit  to  the  act  in  force  June  1,  1897,  pro- 
vision is  made  for  the  ostablishmont  of  branch  appellate 
courts  under  certain  specified  contingencies.*"^ 

A  judgment  of  the  appellate  court  which  is  concurred 
in  by  a  majority  of  the  three  judges  has  the  same  legal 
efTect  as  though  concurred  in  by  the  entire  bench.'"'' 

Appeals  from  trial  courts,  etc. — It  will  be  seen  by  refer- 
ence to  section  8  of  said  ajjpellate  court  act,  as  amended 
by  the  laws  of  1887,  supra,  that  the  appellate  courts 
created  by  said  act  * '  shall  exercise  appellate  jurisdiction 
only,  and  have  jurisdiction  of  all  matters  of  appeal,  or 
writs  of  error  from  the  final  judgments,  orders  or  decrees 
of  any  of  the  circuit  courts,  or  the  superior  court  of  Cook 
coimty,  or  county  courts,  or  from  the  city  courts,  in  any 
suit  or  proceeding  at  law,  or  in  chancery,  other  than 
criminal  cases,  not  misdemeanors,  and  cases  involving  a 
franchise  or  freehold,  or  the  validity  of  a  statute."  ^"^ 

Appeals  and  writs  of  error. — Section  91  of  the  Practice 

act  provides  that: 

"Appeals  shall  lie  to  and  writs  of  error  from  the  appellate  or  su- 
preme courts,  as  may  be  allowed  by  law,  to  review  the  final  judgments, 
orders  or  decrees  of  any  of  the  circuit  courts,  the  superior  court  of 
Cooli  county,  the  county  courts  or  the  city  courts  and  other  courts 
from  which  appeals  and  to  which  writs  of  error  may  be  allowed  by 
law,  in  any  suit  or  proceeding  at  law  or  in  cliancery.  Appeals  or 
writs  of  error  in  this  section  allowed  shall  be  subject  to  the  limita- 
tions by  this  act  provided  and  to  the  conditions  imposed  by  law."  i 

Appeals — Conditions  of  bond. — Section  92  of  the  Prac- 
tice act  provides  that: 

i"=Rev.   Stat    (1913)    680;    2   J.  los  Rev.   Stat.    (1913)    fiSl;    2   J. 

&  A.  An.   Stat   1782.  &  A.  An.   Stat   1784. 

iMRev.   Stat    (1913)    683;    2   J.  i  Rev.    Stat    (1913)    1873;    5   J. 

£,  A.  An.  Stat.  1788.  &  A.  An.  SUt  4997. 

i"<  Toolen  v.  Supply  Co.,  222  111.  .'517. 
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"Appeals  shall  be  prayed  for  and  allowed  at  the  term  at  which  the 
judgment,  order  or  decree  is  rendered,  and  the  party  praying  for  such 
appeal  shall,  within  such  time,  not  less  than  twenty  days,  as  shall  be 
limited  by  the  court,  give  and  file  in  the  office  of  the  clerk  of  the  court 
from  which  the  appeal  is  prayed,  bonds,  in  a  reasonable  amount,  to 
secure  the  adverse  party,  to  be  fixed  by  the  court,  with  sufficient  security, 
to  be  approved  by  the  court.  If  the  appeal  is  from  a  judgment  or  decree 
for  the  recovery  of  money,  the  condition  of  the  bond  shall  be  for  the 
prosecution  of  such  appeal  and  the  payment  of  the  judgment  interest, 
damages  and  costs  in  case  the  judgment  is  affirmed.  In  all  other 
cases  the  condition  shall  be  directed  by  the  court  with  reference  ^o 
the  character  of  the  judgment,  order  or  decree  appealed  from.  The 
obligee  in  such  bond  may  at  any  time,  on  a  breach  of  the  conditions 
thereof,  have  and  maintain  an  action  at  law  as  on  other  bonds."  2 

"WHicn  an  appeal  bond  is  filed  the  jmisdietion  of  the 
trial  court  ceases  and  that  of  the  apiiellate  tribunal  at- 
taches, and  all  subsequent  proceedings  are  procedure  in 
the  appellate  tribunal.^ 

The  approval  and  filing  of  an  appeal  bond  deprives 
the  trial  court  of  power  to  enter  any  further  orders 
atf  ecting  the  rights  of  the  parties  while  the  order  approv- 
ing the  bond  remains  in  force.* 

Ajapoals  can  be  prayed  for  and  allowed  only  in  tenn 
time,  although  they  may  be  perfected  afterward.'^  And 
courts  have  no  right  to  impose  conditions  in  granting 
appeals." 

The  right  of  appeal  from  a  final  order  in  a  building  and 
loan  association  receivership  is  governed  by  section  67 
of  the  Practice  act,  under  which  it  is  error  for  the  chan- 
cellor to  require  the  appeal  bond  to  be  filed  within  five 
days.' 

A  failure  to  file  the  appeal  bond  within  the  time  limited 
by  the  court  is  fatal  to  the  appeal.'^ 

When  the  tune  fixed  in  an  order  of  the  circuit  court  to 
file  an  appeal  bond  expires  without  an  extension  thereof 

2  Rev.    Stat.    (1913)    1878;    5   J.  2S(i;  National  Ins.  Go.  v.  Chamhi-r 

&    A.    An    Stat.    5042;     Coivan    v.  of  Com.,  fifl  111.  22. 

Curran,   21G   111.   598.  '•■  Emerson  v.  Clark,  2  Scam.  4S!). 

^  David  V.  Accident  Co.,  21o  111.  ■:  Day  v.  Davis.  213  111.  54. 

43.  «  /I'osier  v.  Williams,  92  111.  187; 

*  Finkclstein  v.   Lyons,   250    111.  James  v.  Dexter,  112  III.  480;  Bal- 

27.  dvr  V.  Middeke,  92  111.  App.  227. 

5  Vance    v.    Hchuyler,    4    Scam. 
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boina:  made  before  such  exiiiration,  jurisdietion  of  tlie 
court  to  extcud  llie  time  is  lost; "  but  it  is  within  the  dis- 
cretion of  tlie  court  during  the  same  term  at  which  said 
order  was  entered,  to  approve  the  bond.^" 

An  authority  to  an  agent  to  execute  an  appeal  bond  can 
not  be  conferred  1)y  letter  not  under  seal.'^  And  a  waiver 
of  an  appeal  bond  does  not  perfect  an  appeal  for  any  pui'- 
pose.^- 

A  dismissal  of  an  appeal  prematurely  taken,  is  no  bar 
to  an  appeal  when  the  cause  is  ready  therefor.'^ 

Taking  an  appeal  operates  as  a  supersedeas  to  stay  the 
execution  of  a  judg-ment.^*  Neither  the  prayer  for 
an  appeal  nor  the  allowance  of  the  appeal  operates  as  a 
supersedras,  but  the  filing  and  approval  of  the  ap])eal 
bond  has  that  effect,  not  to  confer  any  affirmative  right, 
but  to  prevent  the  coui-t  from  entering  any  further  order 
to  carry  into  effect  the  order  appealed  from;  and  if  any 
further  order  is  required  to  compel  obedience,  the  court 
has  no  power  to  enter  it  but  can  only  preserve  the  exist- 
ing status.'" 

If  the  appeal  is  in  the  nature  of  a  writ  of  error  confer- 
I'ing  power  on  the  appellate  court  to  determine  such  er- 
rors as  may  have  occurred  at  the  trial  or  in  the  decision 
of  the  cause,  and  the  court,  after  the  correction  of  errors, 
remits  the  case  back  to  the  tribunal  whence  it  came,  then 
the  judgment  appealed  from  does  not  become  vacated  or 
cease  to  ojierate  until  it  is  reversed  or  set  aside  by  the 
appellate  tribunal.  The  eft'ect  of  such  appeal  only  sus- 
pends the  execution  of  the  judgment  but  does  not  vacate 
the  same  or  destroy  the  lien  thereof.'" 

An  execution  issued  under  a  judgment,  after  an  appeal 
has  been  taken,  is  voidable  in  a  direct  proceeding  before 

0  Pardridge  v.  Morgenthau,  157  '^*  Oakes    v.    Williams,    107    III. 

III.  395;   Hill  V.  City,  218  111.  178.  134. 

ioi>?o(fce  V.   Trust  Co.,  175   III.  ^^  Hohenadel  v.   Steele,  237   III. 

234.  229. 

11  ifaiM    V.    'Worthing,    3    Scam.  ^o  Curtis    v.    Root,    28    III.    367; 

26.  Oakcs   v.    Williavis,   107   111.    154; 

^i  Chicago,  P.  d  8.  R.  R.  Co.  v.  Moore  v.   Williams,   132   111.   589; 

Marseilles,  104  111.  91.  Broum   v.    Bchintz,    203    111.    136; 

13  Book  V.  Richeson,  IOC  111.  392.  Barnes  v.  Union.  232  III.  402;  Peo- 
ple V.  Grace,  237  111.  265. 
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a  deed  is  made,  but  not  void ;  and  its  irregularity  can  not 
he  questioned  in  collateral  proceedings." 

'VVliere  the  last  day  of  the  period  fixed  for  filing  an 
appeal  bond  falls  on  Sunday  it  is  sufficient  if  it  be  filed 
on  the  succeeding  day.^^ 

One  who  prosecutes  an  appeal  to  the  appellate  court 
from  a  decree  in  chanceiy  cannot,  while  the  appeal  is 
pending,  invoke  the  jurisdiction  of  the  supreme  court  by 
writ  of  error,  notwithstanding  he  is  in  doubt  as  to  which 
court  has  .jurisdiction.^'-' 

The  right  of  appeal  to  the  appellate  court  or  supreme 
court  is  given  by  section  91  of  the  Practice  act  of  1907, 
and  section  118  merely  directs  to  what  court  appeals 
which  may  be  allowed  by  law  shall  be  taken,  but  it  con- 
fers no  right  of  appeal  to  any  court.-" 

If  the  time  within  which  an  appeal  bond  is  to  be  filed 
is  fixed  by  a  statute  the  requirement  is  mandatory  and 
jurisdictional,  and  the  court  from  which  the  appeal  is 
taken  has  no  power  to  extend  the  time.^^ 

An  order  extending  the  time  for  filing  a  bill  of  excep- 
tions does  not  operate  to  extend  the  time  fixed  for  filing 
the  appeal  bond,  since  the  appeal  may  be  perfected  either 
with  or  without  the  bill  of  exceptions.-- 

The  action  of  the  court  upon  motions  made  after  the 
final  decree  has  been  entered  and  an  appeal  has  been 
prayed  therefrom  are  not  open  for  review,  since  an  ap- 
peal from  a  final  decree  brings  up  nothing  happening 
after  the  taking  of  the  appeal.^* 

No  dismissal  for  insufficiency  of  bond. — Section  94  of 
the  Practice  act  provides  that: 

"No  appeal  to  the  supreme  or  appellate  court  shall  be  dismissed  by 
reason  of  any  informality  or  insufficiency  of  the  appeal  bond,  it  the 
party  taking  such  appeal  shall,  within  a  reasonable  time,  to  be  fixed  by 

17  Oakca  v.  Williams,  107  111.  '"  Dnnbar  v.  Telephone  Co.,  212 
154;    Brother  v.   Cannon,  1   Scam.      111.  fi37. 

200;    Bassett    v.    Bratton.    86    111.  2»  Dawon  v.  Borfcer,  239  111.  G37. 

l.'")2;   Smith  v.  The  People,  99  111.  ^^  Hill  v.  City,  218  111.  178. 

445;    Curtis  v.   Root,   28    111.   367;  "'^- Hill  v.  City,  218  111.  178. 

Morpiin  V.  Evans,  72  111.  .'580;  Her-  '^  Keeley  v.  Hargreaves,  236  III, 

nandez  v.  Drake,  81  111.  34.  316. 

18  People  V.  Scanlan,  265  111.  609. 
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the  court,  flio  a  good  and  sufficient  bond  in  sucli  cause,  to  be  approved 
by   the  said  court"  -* 

A  motion  to  dismiss  Jiii  appeal  on  account  of  tlie  iusullfi- 
ciency  of  the  appeal  bond  will  be  denied  when  not  made 
until  after  tlio  jiarties  have  submitted  the  controversy  to 
tlie  court.-' 

Section  94  of  the  Practice  act,  providing'  for  the 
amendinf!^  of  informal  and  insufficient  appeal  bonds,  ap- 
plies only  to  "the  party  taking  such  appeal"  and  does 
not  apply  to  a  party  who  files  no  bond  and  takes  no  ap- 
peal.2« 

Where  the  suit  is  by  one  party  for  the  use  of  others 
and  the  order  allows  the  appeal  to  the  "plaintiflp"  the 
usees  in  the  suit  can  not  file  the  bond  and  perfect  the 
appeal. ^^ 

The  appeal  bond  must  be  made  by  the  party  praying 
for  and  obtaining  the  appeal.^* 

Who  may  appeal — Any  of  several  parties  may  appeal. 

— Section  97  of  tlie  Practice  act  i)rovides  that: 

"In  all  cases  where  a  judgment,  order  or  decree,  reviewable  by  the 
appellate  or  supreme  court,  shall  be  rendered  in  any  circuit  court,  or 
in  the  superior  court  of  Cook  county,  or  in  any  city,  county  or  probate 
court,  in  any  case  or  proceeding  whatever,  against  two  or  more  per- 
sons, either  one  of  said  persons  shall  be  permitted  to  remove  such  suit 
to  the  reviewing  court  by  appeal  or  writ  of  error,  as  may  be  by  law 
allowed,  and  for  that  purpose  shall  be  permitted  to  use  the  names  of 
all  of  said  persons,  if  necessary;  but  no  cost  shall  be  taxed  against 
any  person  who  shall  not  join  in  said  appeal  or  writ  of  error.  All 
such  cases  shall  be  determined  in  said  reviewing  courts,  as  other 
suits  are,  and  in  the  same  manner  as  if  all  the  parties  had  joined  in 
such  appeal  or  writ  of  error."  -" 

Under  the  foregoing  section  one  defendant  may  appeal 
from  a  jud.gmont  or  decree  which  is  a  unit  against  both, 
and  use  tlio  name  of  the  other  defendant,  and  the  case 
will  be  determined  the  same  as  if  both  had  joined.'"    But 

2«Rev.   Stat.    (1913)    1874;    5  J.  ^s  Tedrick  v.  Wells,  152  III.  214. 

&  A.  An.  Stat.  5014;  Tott^ji  V. /fotc-  29  Rev.   Stat.    (1913)    1874;    5   J. 

ieson.  175  111.  85;  Farrcll  v.  Com.,  &  A.   An.   Stat.   5015. 

182   111.   250;    Hollst   v.   Briise.   69  ^"WiUenborg  v.  Murphy.  40  111. 

111.  App.  47.  46;    Mdntyre   v.    Sholty,    139    111. 

2i  Farrell  v.   Com.,  182   III.   250.  171;    Christy  v.   Marmon,   163   111. 

loTedrick  v.  Wells,  152  III.  214.  225;   Ctlos  v.  O'Toole,  184  111.  585; 

31  Tcdrick  V.  Wells,  152  111.  214.  Olson  v.  Sheffield,  90  111.  App.  198. 
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one  party  can  not  appeal  in  behalf  of  all.^^ 

It  is  essential  to  the  right  of  appeal  that  the  appellant 
shall  have  an  interest  in  the  snbject  matter  of  the  snil. 
It  is  not  sufficient  that  he  be  interested  in  the  ques- 
tion litigated,  or  that  by  the  determination  of  the  ques- 
tion litigated  he  may  be  a  party  in  interest  in  some  other 
suit  growing  out  of  the  decision  of  that  question.^^ 

While,  under  the  statute,  one  of  several  parties  has 
the  right  to  appeal  and  use  the  names  of  the  others,  it 
does  not  authorize  him  to  sign  the  names  of  the  others 
to  the  appeal  bond,^*  and  where  an  appeal  is  prayed  by 
several  jointly  and  perfected  by  one  only,  it  will  be  dis- 
missed.^* 

In  chanceiy  proceedings,  where  a  decree  in  chancery 
is  severable  which  is  composed  of  distinct  parts,  each 
part  may  be  treated  as  a  distinct  decree  and  an  appeal 
taken  from  only  one  part  without  atfecting  the  other.^^ 

The  right  to  an  appeal  is  strictly  a  statutory  right  and 
can  be  exercised  only  when  allowed  by  the  court,  and  in 
confonnity  with  the  statutory  conditions  and  the  order 
of  eourt,^''  and  no  one  is  authorized  to  prosecute  an  ap- 
peal who  is  not  a  party  to  the  suit.^' 

If  an  appeal  is  prayed  by  and  allowed  to  the  defendants 
jointly,  it  can  only  be  perfected  by  filing  their  joint  ap- 
])eal  bond  within  the  time  fixed  by  the  court;  and  if  the 
only  bond  filed  within  such  time  is  the  separate  bond  of 
one  defendant  alone,  the  defect  can  not  be  subsequently 
cured  by  filing  a  new  joint  bond.^* 

Where  a  judgment  is  rendered  against  several  defend- 
ants, and  an  appeal  is  ])rayed  by  all,  and  granted  upon 
condition  of  their  entering  into  bond,  the  condition  and 

siHamwflnd   v.   People,   164   111.  216;   Kouka  v.  Kouka,  221  IH.  9S. 

455;   Dearth  v.   Bute,  71  III.  App.  se  Coal  Brit  By.  Co.  v.  Kays,  207 

487.  111.  632;   Tedrick  v.  Wells,  152  111. 

52  Weise  v.  City,  200  111.  So9.  214. 

53  Town  V.  Uowicson,  175  111.  85.  ar  Cleveland    v.     Cleveland,    225 
a  Fortune    v.    Oilbert.    207    III.  111.   570;    People  v.   O'Connell,  252 

235;   Church  v.  Page,  255  111.  267.  111.   304. 

36  Walker  v.   Prilchard,  121    111.  ■•«  Ellison  v.  Hammond.  1S9  111. 

221;    Oliver    v.    Wilhite,    201    111.  470. 
552;    McCagg   v.    To^lhy,    220    111. 
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order  must  be  performed  to  porfoct  the  appeal.  Parties 
may  sever  tlieir  ajipoal  by  obtaiiiins;'  an  onlcv  to  that 
efteot  ;•'•''  but  if  tlioy  appeal  jointly,  a  joint  bond  executed 
by  all  is  required.^^ 

"VVIiere  a  joint  ajipeal  is  prayed  and  allowed  bnt  all  of 
the  appellants  do  not  sig-ii  the  bond,  the  defect  is  not  sucli 
a  one  as  may  be  cured  by  the  filing  of  a  new  bond  in  the 
supreme  court,  signed  by  all  of  the  appellants.''^ 

After  a  joint  a]ipeal  is  prayed  and  allowed  the  trial 
court  can  not  lawfully  order  that  a  bond  signed  by  one 
of  the  appellants,  with  sufficient  surety,  be  accepted  in 
lieu  of  a  joint  bond.*" 

An  ajiiieal  to  the  appellate  court,  even  though  im- 
lirovidently  taken,  transfers  the  case  to  the  appellate 
tribunal,  and  hence,  though  the  appellate  court  dismisses 
the  appeal,  if  a  further  api)eal  is  taken  to  the  supreme 
court  no  writ  of  error  will  lie  at  the  suit  of  the  party 
apjtealing  until  the  appeal  is  disposed  of  in  the  supreme 
court." 

An  appeal  which  seeks  to  bring  up  for  review  two  sep- 
arate judgments  of  the  appellate  court  against  the  same 
party  will  be  dismissed  by  the  supreme  court,  on  motion 
of  the  api^ellee,  without  considering  either  one  of  the 
cases  involved.*^ 

An  individual  is  not  a  pai-ty  to  a  suit  begnin  by  him  in 
the  capacity  of  executor.*^ 

Where  leave  to  appeal  is  given  to  all  the  defendants, 
and  one  only  a])peals,  but  all  assign  errors,  appellee  can 
not,  after  joinder  in  ei'ror,  object  to  such  assignment.^" 


<8  Ellison  V.  Tlammond.  189  111.  4o  Church  v.   Page,  255  111.   267. 

470;  Totcn  V.  i/oirieso«,  175  III.  85.  ^t  Daly   v.   Eohn,    230    111.    436; 

«  Hileman  v.  Beale,  115  111.  355;  Harding  v.  Larkin,  41  111.  413,  and 

Carson    v.    ilcrle,    3    Scam.    168;  Page  v.   People,   99   111.   418,   dis- 

Watson  V.  Thrall,  3  Gilm.  69;  Me-  tingulshed. 

serve  v.  Clark,   115  111.  580;   Ives  ■'»  Kennedy  v.   Court  of  Honor, 

V.  Hulce.  17  Bradw.  35;    Waite  v.  234   111.   43;   Hall  v.  Royal  Neigh- 

Waite.  18  Bradw.  334;   Hammond  hors,  231   111.   185,  explained. 

V.  People,  164   111.   455;    Works  v.  *9  Cleveland    v.    Cleveland,    225 

Lonergan.  85  111.  App.  530.  111.   570,  571. 

*^  Church  V.  Page.  255  III.  267;  ■^■"  Hod  son    v.    McConnel,   12    111. 

Hammond  v.  People,  164   111.  455.  170. 
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When  the  appeal  is  taken  by  one  of  several  defendants, 
no  party,  except  the  appellant,  can  be  heard  in  support 
of  the  appeal,  or  receive  any  direct  benefit  therefrom.^' 

An  appeal  may  be  taken  by  one  party  and  a  writ  of 
error  by  the  other  in  the  same  cause  at  the  same  time  and 
on  the  same  record.^^ 

No  one  is  authorized  to  prosecute  an  appeal  who  is  not 
shown  by  the  record  to  be  prejudiced  by  the  judgment 
or  decree.®^ 

A  defendant  to  a  bill  for  partition  whose  answer  merely 
asserts  that  she  is  the  owner  of  an  undivided  one-fourth 
of  the  premises  and  denies  the  allegation  of  the  bill  that 
she  was  not  entitled  to  any  interest  therein,  has  not  in 
the  absence  of  a  cross-bill,  a  right  of  appeal  from  a  decree 
dismissing  the  bill,  since  such  decree  does  not  adjudicate 
her  rights.^* 

One  who  sues  out  a  writ  of  error  from  the  appellate 
court  in  his  capacity  as  executor,  only,  has  no  right  to 
take  an  appeal  to  the  supreme  court  as  an  individual, 
since  he  is,  as  an  individual,  as  much  a  stranger  to  the 
record  as  though  he  bore  a  different  name  and  had  no 
interest  in  the  litigation.^^ 

A  gaiardian  who  is  made  a  party  to  a  suit  for  partition 
and  assignment  of  dower,  individually  and  as  .guardian 
for  a  minor  heir,  may  appeal  for  herself  and  for  the 
minor  notwithstanding  a  guardian  ad  litem  is  appointed, 
who  acts  for  the  minor  in  the  preparation  of  the  case  and 
at  the  trial.=^« 

Where  a  receiver  for  a  corporation  is  appointed  under 
a  bill  filed  ])y  a  stockliolder  the  latter  is  entitled  to  appeal 
from  an  order  disbursing  assets  which  adversely  atTects 
his  interest  as  a  stockholder;  but  the  receiver,  as  the 
representative  of  the  estate  and  all  jiersons  interested 

61  Rees  V.  City.  38  111.  322.  ^'i  MMiternach  v.   Studt,  230  HI. 

^2  Harding  v.  Larkin,  41  III.  413.  35G. 

S3  Harris    v.    Dumont,    207    III.  r.ti  Cleveland    v.    Cleveland,    225 

D83;  Castings  v.  Metal  Co.,  232  111.  111.    570. 

1C5;   Pelouze  v.  Slaughter,  241  111.  t-^  Hill  v.  Sill,  185  III.  594. 
215. 
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in  it,  is  also  entitled  to  appeal  if  the  oi'der  is  aiitaf!;onistie 
to  the  interests  he  represents.'*' 

An  assig-nce  of  an  insolvent  concern  is  an  officer  of  the 
conrt  adniiiustci-ini;-  (he  estate  and  cannot  ajij^'al  from 
orders  deterniiiiinn-  which  of  contending  parties  sliall  I'c- 
eeive  a  fund  in  his  hands,  as  lie  has  no  personal  interest 
in  such  question,  and  has  no  standing,  as  representing 
general  creditors,  to  question  such  orders.''^ 

An  assignee  of  an  insolvent  concern  has  a  personal  in- 
terest in  regard  to  his  own  expenses,  allowances  and  lia- 
hilities,  and  being  dii'ectly  interested  he  may  appeal  from 
an  order  disallowing  payments  by  him  or  affecting  his 
accounts,  such  as  an  order  which,  if  its  legality  can  not 
be  questioned  by  him,  will  require  him  to  pay  out  of  his 
own  funds  nearly  all  of  a  claim  allowed  against  the 
estate.^* 

When  one  may  appeal  from  judgment  or  decree  in  his 
own  favor. — A\'hen  the  judgment  or  decree  is  wholly  in 
favor  of  the  part}'  seeking  to  review  it,  he  is  not  entitled 
to  an  appeal;""  but  when  the  court  in  entering  the  judg- 
ment or  decree  has  committed  some  error  prejudicial  to 
liim,  or  wliere  by  the  judgment  he  has  not  obtained  all 
that  he  is  entitled  to  f^  or  when  in  a  case  against  a  num- 
l)er  of  defendants  jointly  liable  the  judgment  is  in  favor 
of  the  plaintiff  against  one  or  more  of  the  defendants  and 
in  favor  of  all  the  other  defendants  against  the  plain- 
tilT;"-  or  where  there  is  some  error  or  irregularity  in  the 
judgment  which  would  render  it  inetfective  in  the  future 
as  a  security  to  the  party  in  whose  favor  it  is  rendered,®* 
he  may  prosecute  an  appeal  or  writ  of  error  to  reverse 
such  judgment  or  decree. 


5- Kavanaugh   v.   Batik,   239   111.  Kasting   v.   Easting,    47    111.    438; 

404.  Williams  v.  Breitung,  216  111.  299. 

=8  Becker  v.  Eamcs,  257  111.  389.  82  Eingsland  v.  Koeppe,  137  111. 

''O  Ibid.  344;    Fuller   v.   Robb,   26   111.   246; 

<i<>  Williams  v.  Breitung,  216  111.  Williams  v.  Breitung.  216  111.  299. 

299;   Roby  v.  Park  Com'rs,  215  III.  <»  Hartman  v.  R.  Co..  64  111.  24; 

200.  Fro.<H  v.  Hotcard,  81  III.  602;   Wil- 

«i  Thayer  v.  Finley,  36  111.  262;  Hams  v.  Breitung,  216  111.  299. 
ilclntyre   v.    Sholty,    139    111.    71; 
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Municipal  corporations — State  charitable  institutions 
— No  appeal  bond  required  by. — Section  98  of  the  Prac- 
tice act  provides  that : 

"The  state,  counties,  cities,  villages,  towns,  school  districts,  and  all 
other  municipal  corporations,  and  the  corporations  of  all  charitable, 
educational,  penal  or  reformatory  institutions  under  the  patronage  and 
control  of  the  state,  and  all  public  officers,  when  suing  or  defending  in 
their  official  capacities,  tor  the  benefit  of  the  public,  may  in  all  cases 
of  appeal  or  writ  of  error  by  them  from  any  inferior  court  to  any 
higher  court  prosecute  the  same  without  giving  bond;  and  the  su- 
preme or  appellate  court,  or  the  judges  thereof  in  vacation,  may  grant 
writs  of  supersedeas  on  any  writ  of  error  or  appeal  when  prosecuted 
by  the  state,  or  any  of  said  corporations,  or  public  officers  without 
requiring  any  bond  to  be  given,  as  required  by  law  as  in  other  cases."64 

Under  the  foregoing-  section  no  appeal  bond  is  required 
of  drainage  commissioners  in  taking  an  appeal  from  an 
inferior  to  a  higher  court. •'^ 


SECTION  IV. 
AGREED  CASES. 

Certified  to  supreme  or  appellate  court. — By  section 
lOo  of  the  Practice  act,  it  is  lu'ovitled  that: 

"The  parties  In  any  suit  or  proceeding  whatever,  in  any  circuit, 
county  or  probate  court;  or  the  superior  court  of  Cook  county,  or  in 
any  city  court,  may  maUe  an  agreed  case  containing  the  points  of  law 
at  issue  between  them,  and  file  the  same  in  such  court;  and  the  said 
agreed  case,  with  the  decision  thereon,  may  be  certified  to  the  Appel- 
late Court  or  Supreme  Court  by  the  clerk  of  such  court,  if  the  same 
is  reviewable  by  the  appellate  or  supreme  court,  without  certifying 
any  fuller  record  in  the  case;  and,  upon  such  agreed  case  being  so 
certified  and  filed  in  the  Appellate  Court  or  Supreme  Court,  the  appel- 
lant or  plaintiff  in  error  may  assign  errors,  and  the  case  shall  then 
be  proceeded  in  in  the  same  manner  as  it  might  have  been  had  a  full 
record  been  certified  to  said  appellate  court  or  supreme  court."  no 

Under  this  section  a  ease  can  not  l)e  brought  to  the  ap- 
pelhite  or  sn!irein(>  courts  until  after  final  judgment 
therein  lias  been  entered  in  the  court  below."' 

8<Rev.   Stat.    (1913)    1874;    5  J.  &    A.    An.    Stat.    502,'');    Krlly    v. 

&  A.  An.  Stat.  5017.  Sdiool  Directors,  6G  111.  App.  134. 

escom.   V.  D.  Dist.  v.  Com..  87  «"  1  i77((ffc     v.     Com.     Ass'n.,     5 

III.  App.  93.  Uradw.  230;   Sternberg  v.  Strauss, 

•oUev.   Stat.    (1913)    1870;    .O   .1.  41  111.  App.  147. 
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"WliiM'o  tlio  attorneys  for  tlic  ]iartics  lune  stipulated 
wliat  the  facts  are  and  attested  the  correctness  of  the 
agreed  statement,  wliich  is  iiieorpoiated  in  the  record  in 
tiie  Itili  of  exceptions,  it  will  be  ])resunied  l)y  the  snyiremo 
court  that  the  aii,reed  statement  contains  all  the  facts, 
and  no  statement  that  the  bill  of  exceptions  contains  all 
tlie  evidence  is  neeessaiy."* 

IJnIe  '2'2  of  the  supreme  court  provides  that: 
"No  judgment  will  be  pronounced  in  any  agreed  case  placed  upon  tlia 
docket  of  this  court,  unless  an  affidavit  shall  be  filed  setting  forth  that 
the  matters  presented  by  the  record  were  litigated  in  good  faith  about 
a  matter  in  actual  controversy  between  the  parties,  and  that  the  opin- 
ion of  this  court  is  not  sought  with  any  other  design  than  to  adjudi- 
cate and  settle  the  law  relative  to  the  matter  in  actual  controversy 
between  the  parties  to  the  record."  oo 

When  a  court  has  reason  to  believe  that  a  cause  is  not 
real,  but  is  a  tictitious  proceeding,  proof  will  be  required 
that  the  action  is  not  feigned.'"' 

Judges  of  trial  courts  may  certify  questions  of  law. — 
Section  104  of  the  Practices  act  i)rovides  tliat: 

"Any  judge  of  the  circuit,  county  or  probate  court,  or  the  superior 
court  of  Cook  county,  or  of  any  city  court,  may  if  the  parties  litigant 
assent  thereto,  certify  any  question  or  questions  of  law  arising  in  any 
case  or  proceeding  whatever,  tried  and  finally  determined  before  him 
to  the  appellate  or  supreme  court,  if  the  case  is  reviewable  by  the  ap- 
pellate or  supreme  court,  together  with  his  decision  thereon;  or  the 
parties  in  the  case  or  proceeding  may  agree  as  to  the  questions  or 
points  of  law  arising  therein,  and  the  same  may  be  certified  by  the 
counsel  or  attorneys  of  the  respective  parties,  who  shall  sign  their  ' 
names  thereto,  and,  upon  such  certificate  being  made,  the  same  shall 
be  filed  in  the  court  rendering  the  decision,  and  a  copy  of  such  certifi- 
cate, certified  by  the  clerk  of  said  court,  with  the  decision  thereon  and 
final  decision  in  the  case  or  proceeding,  to  the  appellate  court  or  su- 
preme court,  if  reviewable  by  such  court,  and  filed  therein;  and,  upon 
filing  the  same,  the  like  proceedings  may  be  had  in  the  appellate  court 
or  supreme  court,  as  if  a  full  and  complete  record  had  been  transcribed 
and  certified  to  said  court."  'i 

The  object  of  this  section  is  to  enable  parties  by  agree- 


«^  People    V.    Militzer,    272     111.  fipniggina   v.    Houghton,   2    Scam. 

387;   Hall  v.  City,  91   111.  535.  211;  McConnell  v.  Shields,  1  Scam. 

«!•  Supreme   Court  Rule   22,   273  5S2. 

111.   page  19.  Ji  Rev.   Stat.    (1913)    1S76;    5   J. 

^0  People  V.  Lcland,  40  111.  118;  &  A.   An.   Stat.   5026. 


1168        SUPEEME  AND  APPELLATE   CoUKT  PbACIICE. 

ment  to  submit  the  questions  in  dispute  between  them  for 
review  without  the  formality  of  a  bill  of  exceptions.''- 

Neithor  the  supreme  nor  ap])ellate  court  has  jurisdic- 
tion to  decide  a  case  submitted  by  agreement  of  parties, 
unless  such  case  has  been  first  decided  by  a  trial  court, 
and  a  record  certified  from  that  court.''*  Nor  can  the 
ap]tellate  court  acquire  jurisdiction  by  stipulation  of  the 
parties,  in  the  absence  of  a  judginent.'^* 

Under  an  agreed  statement  of  facts,  where  the  clerk 
certified  counsel's  certificate,  and  "the  final  decision  of 
the  case,"  the  transcript  was  held  fatally  defective  for 
omitting  the  certificate  of  the  decision  of  the  court  on  the 
questions  of  law  stated  in  the  stipulation^^ 

When  an  attorney  signs  a  certificate  under  the  pro- 
visions of  the  foregoing  section,  and  the  trial  court  acts 
thereon,  he  can  not  be  heard  to  say  in  the  appellate  court 
that  the  parties  did  not  personally  assent  thereto."^ 

Exceptions  to  sections  103  and  104,  in  regard  to  r  -^reed 
cases. — By  section  105  of  the  Practice  act,  it  is  declared 
that: 

"The  two  preceding  sections  (103  and  104)  shall  not  apply  to  cases 
in  which  the  title  to  real  estate  is  in  question,  nor  to  sases  where  any 
question  of  fact  appertaining  to  the  constitutional  enactment  of  a  law 
of  this  state  is  involved."  "' 

Appeals  from  Interlocutory  Orders  or  Decrees. — Sec- 
tion 123  of  tlio  Practice  act  ])rovides  that: 

"Whenever  an  interlocutory  order  or  decree  is  entered  in  any  suit 
pending  in  any  court  in  this  state,  granting  an  injunction,  or  over- 
ruling a  motion  to  dissolve  the  same,  or  enlarging  the  scope  of  an 
injunction  order,  or  appointing  a  receiver,  or  giving  other  or  further 
powers  or  property  to  a  receiver  already  api)ointed,  an  api)eal  may  be 

t^City  V.   VeWolf.   2.'')8   111.   374.  Harris  v.   People,   148   111.   96;    E. 

■m  Piumleigh   v.   While,   4   Gilni.  tit.  L.  Ry.  Co.  v.  Stout,  150  111.  9; 

387;   Sternberg  v.  Strauss,  41  111.  Troy  Co.  v.  Kelling,   57  111.  App. 

App.    147.  210;    S.  C,  157  111.  495. 

T*  Moore  v.  linlin.  5  Uradw.  556;  ■ir,  w.   St.   L.    <f  P.   R.   R.   Co.   v. 

YiUaqc     v.     Bo)irmxan     Ccm.,     5  Goiidwlnc.  18  Hradw.  65;  see  Ives 

Bradw.   230;    Moody  v.   Penlcr.   13  v.  liulrc.  17  Bradw.  38. 

111.   343;    Crull  v.   Keener.   17   111.  'o  Morse   v.   Eaton,   91   111.   App. 

246;    Cox  v.   Jordan,   86    111.    560;  411. 

Klrrnhera  v.  Strauss,  41  111.  App.  "Rev.   Stat.    (1913)    1S7G;    5   J. 

147;   Moore  v.  People,  148  111.  48;  &  A.  An.  Slat.  5027. 
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taken  from  such  interlocutory  ordor  or  decree  to  the  aiipellate  court 
of  the  district  wherein  is  situated  the  court  granting  such  interlocu- 
tory order  or  decree:  Provided,  that  such  appeal  is  taken  within 
thirty  days  from  the  entry  of  such  interlocutory  ordor  or  decree,  and 
Is  perfected  in  said  appellate  court  within  sixty  days  from  the  entry 
of  such  order  or  decree.  The  force  and  effect  of  such  interlocutory 
order  or  decree  and  the  proceedings  In  the  court  helow  shall  not  be 
stayed  during  the  pendency  of  such  appeal,  and  the  party  taking 
such  appeal  shall  give  bond,  to  be  approved  by  the  clerk  of  the  court 
below,  to  secure  costs  in  the  appellate  court.  Upon  filing  of  the  record 
in  the  appellate  court  the  same  shall  there  be  at  once  docketed,  and 
shall  be  ready  for  hearing  under  the  rules  of  said  court,  taking  prece- 
dence of  other  causes  in  said  court.  Upon  such  appeal  the  appellate 
court  may  affirm,  modify  or  reverse  such  interlocutory  order  or  de- 
cree, and  shall  direct  such  proceedings  to  be  had  in  the  court  below 
as  the  justice  of  the  cAse  may  reciuire.  If  such  appeal  is  dismissed, 
the  appellate  court  may  allow  to  the  attorney  for  appellee  a  reasonable 
solicitor's  fee,  not  to  exceed  one  hundred  dollars,  to  be  ta.ved  as  part 
of  th  costs  of  the  appeal.  No  ajipeiil  shall  lie  or  writ  of  error  be 
prosecuted  from  the  order  entered  by  said  appellate  court  on  any  such 
appeal."  ?s 

An  order  of  tlio  circuit  court  overruling  a  motion  to 
dissolve  an  injunction  is  an  interlocutory  one,  from  which 
no  api)eal  lies  to  the  sui)renie  court,  and  while  section  123 
of  the  Practice  act  of  1907  provides  for  an  appeal  to  the 
appellate  court  from  such  an  order,  it  also  provides  that 
the  judjiinent  of  the  appellate  court  shall  not  be  reviewed 
by  appeal  or  writ  of  error. '^^ 

An  order  dissolving  an  injunction  granted  as  merely 
incidental  to  the  main  relief  prayed  in  the  bill  is  inter- 
locutory, and  if  an  answer  denying  the  facts  alleged  is 
filed,  the  dismissal  of  the  bill  by  complainant  after  the 
injunction  is  dissolved  is  a  voluntary  termination  of  the 
suit  and  an  appeal  will  not  lie.** 

By  taking  an  appeal  from  an  interlocutory  judgment 
and  sulmntting  the  case  to  the  appellate  court  for  a  de- 
cision on  the  merits  the  appellant  is  not  estopped,  on 
further  appeal  to  the  supreme  court,  to  urge  want  of 
jurisdiction  by  the  appellate  court  to  entertain  the  ap- 
peal.*^ 

-8  Rev.   Stat.    (1913)    1880;    5  J.  ioCahill  v.  Welch,  208  111.  57. 

&  A.  An.   Stat.  5113.  »•  Clii.    Portrait    Co.    v.    Crayon 

"  Craig  v.  Craig,  246  111.  449.  Co.,  217  111.  200. 
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SECTION   V. 
■WHIT    OP    ERROR— SUPERSEDEAS— BOND. 

Writ  of  error — Nature  of. — A  writ  of  error  is  a  writ 
of  right,  in  all  cases  involving  ])ro]ierty  rights  or  per- 
sonal liberty,  if  no  right  of  appeal  is  given,  whei'e  the 
jurisdiction  of  the  inferior  court  is  exercised  according  to 
the  course  of  the  common  law,  but  not  in  a  statutory  pro- 
ceeding not  involving  property  rights  or  personal 
libertj'.*^  It  may  be  prosecuted  in  all  eases,  unless  pro- 
hibited by  some  statute,  or  inflexible  rule  of  law.^^ 

A  writ  of  error  is  defined  to  be  a  writ  issued  out  of  a 
court  of  competent  jurisdiction,  directed  to  the  judges  of 
a  court  of  record  in  which  tinal  judgment  has  been  given, 
and  commanding  them,  in  some  cases,  themselves  to  ex- 
amine the  record,  in  others  to  send  it  to  another  court  of 
ap]iellate  jurisdiction,  therein  named,  to  be  examined; 
in  order  that  some  alleged  error  in  the  proceedings  may 
be  corrected.^* 

At  common  law  writs  of  error  are  governed  by  rules 
of  pleading  similar  to  and  as  well  defined  as  the  rules  of 
pleading  in  original  actions.*^ 

Coram  nobis. — The  first  is  called  a  writ  of  coram  nobis 
or  vobis.  When  an  issue  of  fact  has  been  decided,  there 
is  not,  in  general,  any  appeal  except  by  a  motion  for  a 
new  trial;  and  although  a  nuitter  of  fact  should  exist 
which  was  not  brought  into  the  issue,  as  for  example,  if 
the  defendant  neglected  to  plead  a  release,  whicli  he  might 
have  pleaded,  this  is  no  error  in  the  proceedings,  though 
a  mistake  of  the  defendant.*^"  But  there  are  some  facts 
whicii  al't'ect  the  validity  and  regularity  of  the  proceeding 
itself;  and  to  remedy  these  errors  the  party  in  interest 
might  sue  out  the  writ  of  error  coram  i^ohis.^'' 

Only  errors  of  fact  may  be  assignetl  in  support  of  a 
writ  of  error  coram  nohis.^^ 

82  Loomi.1  V.  Ilodson.  224  HI.  147.  as  Cochonoxir  v.   Ratcliff.  223  111. 

S3  MrCIay     v.     Korris.     4     (5ilm.  274. 

370;  liowers  v.  Green,  1  Scam.  42;  so  Andrews'  Stephen  on  PI.,  201. 

Hall   V.   rhode,  75   111.   173.  »'  Con.  Coal  Co.  v.   Oeltjen,  189 

84  2  Bouv.  L.   D.  852;    Andrews'  111.  85. 

Stephen's  PI.  201,  n.;   2  Sand.  100,  i>»  Gould  v.  Watson,  SO  111.  App. 

u.   I;    Bacon's  Abr.,  title  "Error."  242;  Utley  v.  Cameron,  87  Ul.  App. 

71. 
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Tli(>  (lontli  of  one  of  tlio  ]ini't.ios  at  tlie  conimoiioomoiit 
of  tho  suit,  tlu'  ai>poaraiU'('  of  an  infant  in  a  personal 
action  Ity  an  attorney,  and  not  by  gnai'dian,  the  coverture 
of  a  i»arty  at  the  connnciicoinciit  of  tlio  suit,  when  the  hus- 
l)anil  or  wife  is  not  joined  with  tlie  other,  ai"e  instances 
of  this  kind.s» 

It  was  licld  in  an  early  ease  in  tliis  state  that  if  a  judi:^- 
nient  by  default  is  taken  a.uainst  a  minor,  it  should  be 
corrected  in  the  court  rendering  such  judgment,  1)y  a 
writ  of  error  coram  robis,  or  on  motion.®" 

Tlie  second  si)ecies  is  called,  g(!uerally,  a  writ  of  error, 
and  is  the  more  common,  and  the  only  one  now  in  effect 
in  this  state.  Its  object  is  to  review  and  correct  an  error 
of  tlie  law,  committed  in  the  proceedings,  which  is  not 
amendable  or  cured  at  common  law,  or  by  some  of  the 
statutes  of  amendments  and  jeofails."^ 

The  writ  of  error  coram  nobis,  which  had  long  before 
become  obsolete,®^  was  finally  abolished  by  section  89  of 
the  Practice  act,  which  provides  that: 

"The  writ  of  error  coram  nobis  is  hereby  abolished,  and  all  errors 
in  fart,  committed  i  nthe  proceedings  of  any  court  of  record,  and  which, 
by  the  common  law  could  have  been  corrected  by  said  writ,  may  be 
corrected  by  the  court  in  which  the  error  was  committed,  upon  motion 
in  writing,  made  at  any  time  within  five  years  after  the  rendition  of 
final  judgment  in  the  case,  upon  reasonable  notice.  When  the  person 
entitled  to  make  such  motion  shall  be  an  infant,  non  compos  mentis 
or  under  duress,  at  the  time  of  passing  judgment,  the  time  of  such 
disability  shall  be  excluded  from  the  computation  of  said  five  years."  "s 

AVhile  the  writ  has  been  abolished,  the  essentials  of  the 
proceeding  were  not  abolislied  and  in  nature  remain  the 
same.  A  writ  of  error  is  a  new  suit  in  which  original 
process  is  issued  and  served  and  new  pleadings  made  uj). 

The  defendants  below  are  the  plaintiffs  and  the  plain- 
tiffs below  are  the  defendants."* 

80  2    Bouv.   L,.   D.    8.52;    1   Sand.  ^^  McKindley    v.    Buck,    43    111. 

101;  1  Arch.  Pr.  212;   2  Tidd's  Pr.  4SS;   Mains  v.  Cosner,  67  111.  536; 

1033;     Steph.    PI.    119;    1    Brown  Mitchell    v.    King.    187    111.    452; 

(Pa.)    75.  Gould  v.  Watson.  80  111.  App.  242. 

foBeaubien      v.      Hamilton,      3  03  3   Rev.    Stat.    (1913)    1873;    5 

Scam.   213.  J.   &  A.   An.   Stat.   4994;    Mitchell 

»»  2  Bouv.  L.  D.  852;  see,  gener-  v.  King,  187  111.  452. 

ally,  Tidd's  Pr.   43;   Bacon's  Abr.,  »*  Lindsay   v.    Lindsay,    255    III. 
title  "Error." 
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The  assignment  of  error  stands  in  tlie  place  of  tlic 
declaration  and  it  is  still  necessary,  in  the  form  of  a  mo- 
tion, to  allege  and  show  an  error  in  fact,  and  for  the 
opposite  party  to  ha%e  notice.  The  defendant  may  admit 
the  matter  alleged  and  submit  the  question  of  error  to 
the  court,  or  may  deny  tlie  fact,  or  plead  the  statute  of 
limitations  against  the  motion.  In  either  ease  the  issue 
is  made  up  and  tliere  must  be  a  finding  and  judgment. 
If  the  alleged  error  is  proved  and  there  is  judgment  for 
the  i)laintift"  in  error,  it  is  that  for  such  error  the  judg- 
ment be  recalled  and  annulled. "^ 

The  right  to  a  correction  of  errors  of  fact  in  a  court 
where  committed,  is  a  common  law  right  j'^"  and  such 
errors  may  be  corrected  after  the  term.®'^ 

The  statute  abolishing  the  writ  of  error  coram,  nobis 
and  substituting  therefor  a  motion  authorizing  the  court 
to  set  aside  a  judgment  at  any  time  witliin  five  years  for 
an  error  of  fact,  does  not  apply  to  chancery  cases.*'* 

A  writ  of  error  brings  nothing  up  for  review  which 
occurred  after  the  writ  was  sued  out,  and  the  question 
whether  there  was  error  in  subsequent  proceedings  can 
not  be  raised.^* 

An  a])peal  is  a  purely  statutoiy  remedy,  and  if  a  final 
judgment  in  the  case  is  not  appealed  from  in  tim(\  it  is 
not  open  for  review  on  appeal  from  a  later  judgment; 
but  a  writ  of  error  brings  up  the  entire  record,  and  any 
error  may  be  corrected,  whether  it  be  in  tlie  judgment  to 
which  the  writ  of  error  was  taken  or  in  another  judgment 
in  the  case.*"" 

A  judgment  based  upon  an  appearance  of  tlie  defend- 
ant, by  an  attorney,  in  a  case  in  which  the  attorney  liad 
no  authority  to  enter  the  defendant's  ajipearance,  may 

442;   Boffman  v.  Paradis.  259   111.  son,   SO    III.   App.   242;    Con.   Coal 

111.  Co.  V.  Oeltjen.  91  111.  App.  123;   S. 

oojfitc/ien  V.  E"in!7,  187  111.  4.'')2;  C,    189    111.    85. 

Coal   Co.   V.    Oeltjen.   189    111.    85;  ot /&. 

George  v.  George,  250   III.  251.  us  Tosetti  Brewing  Co.  v.  Koeh- 

OB  Mains  v.  Cosne.r,  67   III.  53G;  Icr,  200  III.  369. 

Cuursen  v.  Hixon,  78  111.  339;  Fix  «•■>  1\1  undt  v.  Olos,  231  111.  158. 

V.    Quinn,    75    111.    232;    Cla/lin    v.  ^"^  Drain  Dist.  v.  llotli,  244   111. 

Dunne,  129  111.  241;  Q'oiild  v.  Wat-  6S. 
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be  set  aside,  on  motiou,  at  a  subsequent  tenu.^^i  gg^  j^ 
judgiuent  for  too  large  a  sum,  oecasioned  by  a  mistake 
of  the  clerk  in  computing  damages,  is  a  clerical  error. 
which  the  circuit  court  will  correct  on  motion.'"" 

Where  a  Judgment  is  taken  against  a  deceaseil  person, 
or  an  infant,  or  the  like,  where  the  facts  thereof  have  not 
been  properly  brought  to  the  attention  of  the  trial  coTirt, 
it  nnist  be  reviewed  in  the  first  instance  in  the  trial  coui't, 
by  motion,  in  tlie  nature  of  a  wi'it  of  error  coram  nobis.^"^ 

It  lies  only  to  remove  causes  from  a  court  of  record. 
It  is  in  the  nature  of  a  suit  or  action,  when  it  is  to  restore 
the  party  who  obtains  it  to  the  possession  of  anything 
which  is  withheld  from  him,  not  when  its  oi)eration  is 
entirely  defensive,'"'  and  is  considered,  generally,  as  a 
new  action.' 

An  appeal  to  the  aiijiellate  court,  even  though  improv- 
idently  taken,  transfers  the  case  to  the  ai)pellate  tribunal, 
and  hence,  though  the  appellate  court  dismisses  the  ap- 
peal, if  a  further  appeal  is  taken  to  the  supreme  court 
no  writ  of  error  will  lie  at  the  suit  of  the  party  appealing 
until  the  appeal  is  disposed  of  in  the  supreme  court.^ 

A  writ  of  error  will  not  lie  except  to  a  final  order  of 
court.  If  the  bill  is  dismissed  as  to  one  or  more  parties, 
the  complainant  can  not  prosecute  a  writ  of  error  until 
there  has  been  a  final  disposition  of  the  case  as  to  all 
other  parties.  A  cause  can  not  be  reviewed  as  to  one 
party  at  one  time  and  as  to  another  party  at  another 
time.^ 

A  decree  may  be  reversed  on  a  writ  of  error  notwith- 
standing it  is  void." 

101  Lyon  V.  Boilvin.  2  Gilm.  629;       474;  Schroeder  v.  7ns.  Co.,  104  111. 
Hier  v.  Kaufman,  134  111.  215.  71;   Singer  v.  HutcMns07i,  176  III. 

102  Sims      V.      Hugsby,      Breese      4S. 

(Beecher's    Ed.)    413.  ^Harding  v.  Larkin.  41  111.  413, 

i"3  Life    Ass'n    of    Amerivan    v.  and    Page   v.   People,   99    111.   418, 

Fassett.  102  111.  315;  Shayinahan  v.  distinguished;    Daly  v.  Kohn,  230 

Stevens.   139    111.   428;    MiUhcll   v.  111.  436. 

King,  187  111.  4.'i2.  s  Thompson  v.  FoUansbee,  So  111. 

io<  3  Story's  Const.,  section  1721;  427;   Hutchinson  v.  Ayres,  117  111. 

Bouv.  L.   D.  8.=i2.  558;  Bucklen  v.  City,  166  111.  451; 

1  International  Batik  v.  Jenkins,  Haley   v.   R.  R.   Co.,   84    111.    App. 

1C7   111.   291;    Ripley  v.   Morris,   2  55. 

Glim.  381;  Roberts  v.  Fahs.  32  111.  »  People  v.   Evans.   262   111.   235. 
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General  appearance  of  the  parties  on  writ  of  error  does 
not  confer  jurisdiction  upon  the  supreme  court  to  hear 
and  determine  the  cause  if  it  has  no  jurisdiction  of  the 
subject  matter/ 

Under  section  29  of  article  6  of  the  constitution,  the 
practice  in  suing  out  writs  of  error  from  the  supreme 
court  or  appellate  court  to  the  municipal  court  of  Chicago 
must  be  the  same  as  in  cases  of  writs  of  error  to  otlier 
courts,  and  in  so  far  as  section  23  of  the  municipal  couit 
act  attempts  to  prescribe  a  different  rule  it  is  unconstitu- 
tional.* 

Where  a  decree  is  rendered  against  two  or  more  per- 
sons, either  may  sue  out  a  writ  of  error,  and  for  that 
purpose  may  use  the  names  of  all  said  parties,  if  neces 
sary;  but  no  costs  shall  be  taxed  against  any  other  per- 
son, who  shall  not  join  in  suing  out  the  writ.'* 

A  party  to  the  record  of  the  inferior  court  may  sue  out 
a  writ  of  error  in  the  names  of  his  co-plaintiffs  or  co- 
defendants  and  if  any  of  them  choose  to  abide  by  the 
judgment  or  decree  and  do  not  appear  and  assign  errors 
they  must  be  summoned  and  their  interests  severed,  since 
the  writ  of  error  must  agree  with  the  record  as  to  parties, 
and  after  the  severance  the  writ  may  then  be  prosecuted 
in  their  names.^" 

The  writ  of  summons  to  the  co-complainants  in  error 
whose  names  have  been  used  without  their  consent,  should 
recite  the  issuance  of  the  writ  of  error  in  the  cause;  that 
the  names  of  the  parties  siunmoned  had  been  used  with- 
out tlieir  consent,  as  permitted  by  statute,  and  that  they 
had  not  joined  therein.  Jt  should  then  direct  tlie  sheriff 
to  summon  them  to  appear  before  the  court  of  review  at 
the  next  term  thereof  and  join  in  the  prosecution  of  sucli 
writ  of  error  and  assign  error  on  tlie  record  and  proceed- 
ings it'  they  see  lit.     Upon  tlie  return  of  such  svmimons 

7  Murphy  v.  People,  221  III.  127.  Cooke,  191   111.  225. 

»  People  V.  Bunk  Ass'll,  245   III.  i«  Heott  v.  Coal  Co.,  220  111.  42; 

522.  BuUinner  v.  Bnrne.i,  221   111.   240; 

"Rev.    Stat.    (inK!)    1874;    5   .1.  Wurreburnei-  v.   Wuerzberger,   221 

a  A.  An.   Stat.  5015;   Mcliityra  v.  111.  377;   Hilt  v.  Simpson,  227  111. 

fiholty,    139    111.    171;    Christy    v.  130;    Mills    v.    Teel,    244    111.    39; 

Marnion,    1G3    HI.    225;    Cooke   v.  M'ormley  v.   Wormlcy,  207  111.  411. 
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duly  son-i'd,  an  order  tliaf  llioy  ho  and  nr(>  tlicro1)y  severed 
and  l'ore\'er  harretl  and  foreclosed  I'rom  questioning  or 
impeaching  tlie  decree  and  proceedings  of  the  lower  court 
shown  in  the  record  fded  in  the  cause,  and  granting  h'ave 
to  the  party  suing  out  tlie  writ  of  ei'ror  1o  prosecute  the; 
same  alone,  will  be  entered  by  the  court  of  review. 

Parties  to  writ. — In  order  to  call  in  question  a  judgment 
or  decree  before  an  ap]iellnte  trilnnial  by  a  writ  of  error 
the  plaintiff  in  error  nnist  he  eitlu'r  a  party  to  the  record 
or  sustain  some  mutual  or  successive  relationship  to  the 
subject  matter  of  the  litigation  or  the  pai'ties,  out  of 
which  arises  tlie  riglit,  duty  or  privilege  to  have  the  judg- 
ment reviewed,  or  he  must  have  some  direct  or  collateral 
inten'st  injuriously  affected  by  the  judgment  upon  which 
he  can  rest  a  right  to  a  review.^^ 

"Where  the  writ  is  sued  out  by  a  party  to  the  record  his 
right  apjiears  from  the  face  of  the  proceedings,  and  it 
will  be  inferred  that  such  right  continues  to  the  hearing 
unless  challenged  by  plea  in  abatement;  but  where  the 
writ  is  sued  out  l)y  one  not  a  party  to  the  record,  his  right 
tiiereto  must  aftiruiatively  appear  from  his  assignment 
of  en-ors.'- 

AU  parties  to  the  record  of  the  inferior  court  to  which 
a  writ  of  error  issues  must  be  made  parties  to  the  writ, 
either  as  plaintiffs  or  defendants,  so  that  one  judgment 
of  the  court  of  review  will  settle  the  rights  of  all  parties 
interested.'^ 

Privies  to  the  record,  within  the  meaning  of  the  rule 
permitting  tliem  to  sue  out  a  writ  of  error,  are  heirs, 
executors,  atlministrators,  terre-tenants  or  persons  hav- 
ing an  interest  in  remainder  or  reversion  or  who  are 
made  parties  by  the  law.'^" 

The  fact  that  parties  to  a  writ  of  error  who  do  not 
appear  from  the  record  to  have  been  parties  to  the  suit 

II  Derrick    v.    Ins.    Co.,    74    lU.  328;   People  v.   O'Connell,   252   III. 

404;   Burnhavi  v.  Ins.  Co.,  79  III.  304. 

IGO;   Railroad  Co.  v.  SurwaUI.  I'lO  i=  U'lnrae  v.  People,  177  111.  268; 

111.    394;     Cocheneur    v.    Ratcliff,  Cochonour  v.  Ratcliff,  223  III.  274. 

223  111.  274;   I'loiiU:  v.  Lower,  204  t^  Scott  v.  Coal  Co.,  220   111.  42. 

111.  306;   Qranat  v.  Erase,  213  III.  "^Castings  Co.  v.  Metal  Co.,  232 

111.  165. 
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below  have  become  interested  in  the  subject  matter  of 
the  suit  since  the  judgment  or  decree  was  rendered  can 
not  be  shown  by  afifidavit." 

Whether  a  person  is  so  prejudiced  by  the  judgment  as 
to  entitle  him  to  resist  the  dismissal  of  the  writ  of  error 
by  the  person  in  whose  name  it  was  sued  out  is  a  question 
which  must  be  determined  from  the  record,  and  not  from 
affidavits  or  other  extrinsic  evidence.^^ 

Where  a  writ  of  error  is  sued  out  by  a  person  who  was 
not  a  party  to  the  record  below  his  right  to  the  writ  must 
afBrmatively  appear  from  his  assignment  of  error.^" 

The  final  order  in  a  liaheas  corpus  case  may  be  re- 
viewed upon  writ  of  error  but  not  by  appeal." 

A  party  in  contempt  of  the  coui't  below  can  not  pros- 
ecute a  writ  of  error.^* 

A  plaintiff  in  error  has  the  same  right  to  dismiss  a  writ 
sued  out  in  his  name  as  he  has  to  dismiss  a  suit  begun 
by  him  in  court  of  original  jurisdiction.^" 

It  is  not  essential  to  the  right  to  review  a  decree  of 
divorce  upon  writ  of  error  after  the  death  of  the  success- 
ful party  that  it  shall  appear  from  the  record  of  the 
divorce  suit  that  the  deceased  party  left  property  in 
which  the  surviving  party  will  take  an  interest  in  the 
event  of  the  decree  being  reversed.-" 

Limitation  of  writ  of  error. — Section  117  of  the  Prac- 
tice act  provides  that: 

"A  writ  of  error  shall  not  be  brousht  after  the  expiration  of  three 
years  from  the  rendition  of  the  decree  or  judgment  complained  of: 
but  when  a  person,  thinking  himself  aggrieved  by  any  decree  or 
judgment  that  may  be  reversed  in  the  supreme  court  or  the  appellate 
court,  sluiU  be  an  Infant,  non  compos  mentis  or  under  duress  when 
the  same  was  entered,  the  time  of  such  disability  shall  be  excluded 
from   the  computation   of   the   said   three   years."  =i 


i*  Wuerziurocr  v.  Wun-zhiirfjer,  '"  Orn)?«t  v.  Kruse,  213  111.  328; 

221   111.  277.  Field   v.   Kenneiceg.    21S    111.    366. 

15  armwt  V.  Kruse.  213  111.  32S.  2"  Chattcrton  v.   Chatterton,  231 

10  Scott  T.  Coal  Co.,  223  111.  271.  111.  449;  Danforth  v.  Danforth.  Ill 

n  Sulliian    v.    People,    224     111.  111.  236;  Wroi  v.  il/oM,  2  Gilm.  72. 

4C8.  -.^iRev.   Stat.    (191.1)    187S;    5   J. 

IX  Lindsay   v.    Lindsay,    2.55    111.  &   A.   An.    Stat.    5040. 

442. 
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For  form  of  ploa  see  pa,2;e  1229,  post. 

Liniitaliou,  allowing  a  writ  of  error  to  bo  issued  within 
a  certain  period,  ap])lies  only  where  the  writ  of  error  is  a 
writ  of  right.  Tt  has  1)eeii  liehl  that  if  a  party  wishes  to 
obtain  a  writ  of  error  under  section  8  of  the  AppeUate 
Court  act,  by  having  the  case  certilied  to  the  supreme 
court,  he  must  ol)tain  an  order  within  twenty  days.--  The 
time  of  limitation  runs  from  tiie  date  of  the  judgment  or 
decree.^*  But  from  a  decree  rendered  upon  constinictive 
service  only,  the  "writ  may  Ije  prosecuted  at  any  time 
within  six  years  after  the  decree,  in  cases  where  such 
decree  does  not  become  final  until  three  years  after  its 
lendition.-*  And  an  adult  defendant  can  not  take  ad- 
vantiige  of  the  non  age  of  a  co-defendant  to  bring  a  writ 
of  error,  or  join  with  the  minor  in  bringing  it,  after  the 
lapse  of  three  years.-^ 

Following  the  general  rule  that  a  statute  of  limitation 
will  not  be  given  retrospective  effect  in  the  absence  of  an 
intention  clearly  manifested  in  the  act  itself,  section  117 
of  the  Practice  act  of  1907,  reducing  the  time  for  suing 
out  a  writ  of  error  to  three  years,  must  be  held  to  apply 
only  where  the  right  to  sue  out  such  writ  accrued  after 
the  act  took  effect  and  as  not  aft'ecting  pending  rights, 
notwithstanding  the  parties  had  a  reasonable  time  to  sue 
out  the  writ  after  the  act  took  effect.-** 

The  effect  of  a  plea  of  the  Statute  of  Limitations  to  a 
writ  of  error  is  to  confess  that  there  is  error  in  the  record 
for  which  the  decree  must  be  reversed,  and  if  it  is  held 
that  the  Statute  of  Limitations  does  not  apply  a  reversal 
of  the  decree  must  follow.-' 

The  suing  out  of  a  writ  of  error  is  the  beginning  of  a 
new  suit,  and  the  rules  which  govern  the  application  of 
statutes  of  limitati(m  to  other  causes  of  action  should  be 
applied  where  that  defense  is  ])leaded  to  the  writ.^* 

Section  117  of  the  Practice  act  of  1907  merely  limits 

22  Ellis  V.   Yon  Ach.   14   Bradw.      Malaer   v.    Damron,    31    lU.    App. 
194.  572. 

23  Avery  v.  Bahcock,  35  111.  175.  2%iioore  v.  Capps,  4  Gilm.  315. 
2*  Sale  V.  Fike,  54  111.  292;  Mar-          2s  G'eorge  v.  George,  250  111.  251. 

tin  V.   Oilmore,  72   111.   193;    WeU  27  ibid, 

lington  v.  Heermans,  110  111.  564;  2»  iMd. 
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the  time  ^vitliin  which  writs  of  eri'or  may  be  sued  out,  and 
is  purely  a  statute  of  limitation  and  must  be  construed 
as  such.-'* 

A  defendant  in  error  who  desires  to  avail  himself  of 
the  defense  of  the  Statute  of  Limitations  to  the  writ  of 
error  must  interpose  such  defense  by  plea,  otherwise  it 
will  receive  no  consideration. ^° 

A  writ  of  error  sued  out  within  the  period  fixed  by  the 
statute  may  be  sein-ed  after  the  expiration  of  such 
period.^^  No  exceptions  as  to  limitations  are  made  for 
persons  without  the  state,  or  beyond  the  seas.^- 

A  plea  that  the  writ  of  error  was  sued  out  after  the 
expiration  of  the  period  fixed  by  the  statute  after  judg- 
ment or  decree,  is  good  on  demurrer.  ]\Iatter  to  take  the 
case  out  of  the  statute  should  be  set  up  by  replication.^-' 
The  plea  goes  to  the  whole  record,  unless  specifically 
limited.  If  the  record  contains  any  decree  rendered 
within  the  period,  a  general  plea  is  sufficient.-^* 

The  statute  does  not  apply  to  the  assignment  of  error 
or  cross-errors,  but  to  the  time  of  suing  out  a  writ  of 
error.^'^ 

Defendant  in  error  not  found — Notice  by  publication. 

— Section  125  of  the  l*ractice  act  provides  t4iat: 

"When  any  plaintiff  in  error  shall  file  in  the  office  of  the  clerk  of  the 
supreme  court  or  appellate  court,  as  the  case  may  be,  an  affidavit  show 
ing  that  any  defendant  resides,  or  has  gone  out  of  this  state,  or  on  due 
inquiry  can  not  be  found  or  is  concealed  within  this  state,  so  that 
process  can  not  be  served  upon  him,  and  stating  the  place  of  residence 
of  such  defendant,  it  known,  and  also  the  place  of  residence  of  the 
attorney  who  appeared  in  the  case  in  the  court  to  which  the  writ  of 
error  is  directed;  or  that,  upon  diligent  inciuiry,  their  places  of  resi- 
dence can  not  be  ascertained,  the  clerk  of  the  supreme  court  or  appel- 
late court,  as  the  case  may  be,  wherein  (he  cause  shall  be  pending, 
shall  cause  publication  to  be  made  in  some  newsjiaper  published  in 
the  county   in   which   the  cause   was   originally   instituted;    but   if  no 

2»  Jbid.  «c7(;-ocrfer  v.  Ins.  Co.,  104  111.   71. 

^0  Peterson  v.   Ins.   Co.,   244    111.  x- Stei^enson  v.   WestfaU,   IS  111. 

329;    International    Bank    v.    Jen-  209. 

kins,     104     III.     143,     overruled;  ^■' .Moore  v.   Vapiis.   4   Gilm.   31,5. 

Henry      County      v.      Winnebago  ^i  t^ni/der    v.     Hall,    10     Uradw. 

Swamp  Drainage  Co.,  52  111.   454,  235. 

distinguished.  -'s  a.  W.   iMnd  Co.  v.  Peck,  112 

ailiitrnni)  v.   M'iiilit,  14   111.  303;  III.   40S. 
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newspaper  shall  bo  published  in  such  county,  then  such  notice  sliall 
be  published  in  a  newspaper  published  nearest  to  said  county,  con- 
taining notice  of  the  i)endency  of  such  suit,  the  names  of  the  parties 
thereto,  the  title  of  the  court  and  the  time  and  place  of  the  return  of 
summons  in  the  case;  and  he  shall  also,  within  ten  (10)  days  of  the 
first  publication  of  such  notice,  send  a  copy  thereof  by  mail,  addressed 
to  such  defendant  and  the  attorney  whose  places  of  residence  are  stated 
in  such  affidavit.  The  certificate  of  the  clerk  that  he  has  sent  such 
notice  in  pursuance  of  this  section,  shall  be  evidence.  Such  notice 
shall  be  published  for  four  (4)  consecutive  weeks,  the  first  insertion  of 
which  said  notice  shall  be  at  least  forty  days  before  the  first  day  of  the 
terra  of  court  to  whidi  said  writ  is  made  returnable;  and  unless  said 
time  has  intervened,  no  proceedings  therein  shall  bo  had  at  said  term, 
but  the  said  cause  shall  stand  continued  to  the  next  term  of  the  court: 
Provided,  that  in  case  both  parties  appear  and  consent  to  the  hearing, 
the  said  cause  shall  then  be  heard."  ^^ 

The  validity  of  a  writ  of  error  does  not  depend  upon 
the  scire  facias;  the  filing-  of  the  record  gives  the  court 
.jurisdiction;  and  if  a  scire  facias  is  defective,  an  alias 
may  be  issued,  or  jurisdiction  may  be  acquired  by  the  ap- 
pearance of  the  defendant  in  error.^^ 

When  made  a  supersedeas — Bond. — Section  106  of  the 
Practice  act  provides  that: 

"No  writ  of  error  shall  operate  as  a  supersedeas  unless  the  supreme 
court  or  appellate  court,  as  the  case  may  be,  or  some  Judge  thereof  in 
vacation,  after  inspecting  a  copy  of  the  record,  shall  order  the  same  to 
be  made  a  supersrdca^'i,  nor  until  the  party  procuring  such  writ  shall 
file  a  bond  in  the  manner  and  with  the  conditions  required  in  case 
of  appeal,  when  the  clerk  issuing  such  writ  shall  indorse  thereon  that 
it  shall  be  a  supeisedeas,  and  operate  accordingly;  and  the  parties  in 
writs  of  error  shall  be  subject  to  the  same  judgment  and  mode  of  exe- 
cution as  is  provided  in  case  of  appeal."  as 

A  writ  of  error  witliout  a  supersedeas  does  not  operate 
to  stay  proceedings ;  •'"  nor  is  it  notice  to  an  innocent  pur- 
chaser until  after  the  reversal  and  remaudnient  of  the 
cause.*" 


««Rev.  Stat.    (1913)    1881;    5  J.  preme  Court,  pos<,  page  1182. 

&  A.  An.   Stat.   5117;    see  Rule  8  3^  Lancaster    v.    Snoxc,    184    111. 

of  the  Supreme  Court,  post,  page  163;  C.  d  N.  W.  R.  Co.  v.  Garrett, 

1182.  239  in.  297. 

37  Birkiy  v.  Birkby.  15  111.  120.  "  c.  <C-  N.  W.  R.  Co.  v.  Garrett, 

38  Rev.   Stat.    (1913)    1S76;    5   .1.  £39   III.  297;    Kuzak   v.   Anderson, 
&  A.  An.  Stat.  5027;    Rule  of  Su-  2G7  111.  609. 
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An  administrator  in  a  supersedeas  bond  need  bind  him- 
self only  to  pay  in  dne  course  of  administration.^^ 

A  writ  of  error,  on  a  dissolution  of  an  injunction,  when 
given  the  effect  of  a  supersedeas,  does  not  revive  the  in- 
junction.   A  special  order  is  necessaiy  therefor.*- 

An  order  allowing  a  supersedeas  does  not  operate  as 
a  suspension  of  the  judgiiient  or  decree  until  the  bond  is 
filed  and  a  writ  of  error  is  issued.'*^  It  will  then  only 
restrain  the  successful  party  from  proceeding  under  his 
own  judgment  or  decree." 

The  procuring  of  a  supersedeas  is  not  a  condition  to 
the  right  of  a  party  to  pursue  his  remedy  by  writ  of 
error.*^ 

A  dismissal  of  a  writ  of  error,  on  the  ground  that  the 
supreme  court  has  no  jurisdiction,  is  not  an  affirmance 
of  the  decree  of  the  trial  court,  within  the  meaning  of  a 
supersedeas  bond.  Semble,  dismissal  of  a  writ  of  error 
for  want  of  prosecution  would  be  such  an  affirmance.*® 

Rule  2  of  the  supreme  court  provides  that : 
"If  a  stipcrsedeas  shall  be  applied  for,  the  transcript  of  the  record  on 
which  the  application  is  made  must  be  complete,  and  so  certified  by  the 
clerk  of  the  court  below;  or,  in  civil  cases,  there  shall  be  attached  to  the 
transcript  a  certificate  of  the  Judge  who  heard  the  cause  below,  that  the 
transcript  contains  all  of  the  record  necessary  to  a  full  and  fair  pres- 
entation of  the  errors  complained  of;  and  the  requisite  bond  must  be 
entered  into  and  filed  In  the  office  of  the  clerk  of  this  court  according 
to  law,  with  the  assignment  of  errors  written  on  or  appended  to  the 
record.  And  on  every  application  for  a  supcrs<^deas  an  abstract  of  the 
record,  with  a  brief  containing  the  points  and  authorities  relied  upon, 
and  pointing  specifically  to  those  portions  of  the  record  upon  which  the 
alleged  errors  arose,  shall  be  presented,  with  the  record,  to  the  court 
or  judge  to  whom  the  application  is  made.  Every  such  apjilication 
must  be  accompanied  by  a  proper  afTulavit  of  some  credible  person, 
showing  the  sufficiency  of  the  proffered  bail  or  bond."  " 

Iviilc  '.]  provides  that: 

"Whenever  a  bond  is  executed  by  an  attorney  in  fact,  the  clerk  shall 
require  the  original  power  of  attorney  to  be  filed  in  his  office,  unless  it 
shall  appear  that  the  power  of  alloiney  contains  otlier  powers  than  the 

<i  Kmith  V.  Drnmson.  94  HI.  582.  n  Varr  v.  Miner,  40  III.  33;  Per- 

i2  Blount  V.  'I'omHn,  26  111.  531.  tert   v.   People.   70   111.   171. 

43  Blackerliy   v.   People,  5   Gilm.  i-  People  v.  T.  ,(■  T.  Co.,  2G6  111. 

2fi6;   see  Ambro.se  v.  Weed.  11  111.  221. 

488;  Hule  of  Supreme  Court,  post,  *"  Plair  v.  Ri'd'titiij,  103  111.  375. 

page  1183.  •"■  273   111.,   page   11. 
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mere  power  to  execute  ihe  bond  in  question,  in  whicli  case  tiie  oriK- 
inal  power  of  attoiney  shall  lie  presented  to  the  clerk  and  a  true  copy 
thereof  filed,  certilied  by  the  clerk  to  bo  a  triio  copy  of  the  original."  ^^ 

Rnlo  4  i)r()vi(l('.><  tli.-il  : 

"When  a  writ  of  error  shall  be  made  a  supersedeas,  the  clerk  shall 
endorse  upon  said  writ  the  following  words:  'This  writ  of  error  is 
made  a  supersedeas,  and  is  to  be  obeyed  accordingly,'  and  he  shall 
thereupon  file  the  writ  of  error,  with  the  transcript  of  the  record,  in 
his  office.  Said  transcript  shall  be  taken  and  considered  as  a  due 
return  to  said  writ,  and  thereupon  it  shall  he  the  clerk's  duty  to  issue 
a  certificate  in  substance  as  fallows: 
State  of  Ii.li.nois,  1 

Offiee  of  Clerk  of  Supreme  Court.    J'**' 

I  do  hereby  certify  that  a  writ  of  error  has  issued  from  this  court 

for  the  reversal  of  a  (judgment  or  decree]   obtained  by v. 

in  the court  of at  the term,  A.   D. 

in..,  in  a  certain   action   of which  writ  of  error  is   made   a 

.siipersedeas.  and  is  to  operate  as  a  suspension  of  the  execution  of  the 
I  judgment  or  decree]  and,  as  such,  is  to  be  obeyed  by  all  concerned. 
Given  under  my  hand  and  the  seal  of  the  Supreme  Court,  at  Spring- 
field, this day  of ,  A.  D.  19... 

Clerk." 

Process. — Rule  5  provides  that: 

"Writs  of  error  shall  be  directed  to  the  clerk  or  keeper  of  the  record 
of  the  court  in  which  the  judgment  or  decree  complained  of  is  en- 
tered, comniiinding  him  to  certify  a  correct  transcript  of  the  record  to 
this  court;  but  where  the  plaintiff  in  error  shall  file  in  the  office  of  the 
clerk  of  this  court  a  transcript  of  the  record,  duly  certified  to  accord- 
ing to  the  rules,  before  a  writ  of  error  issues,  it  shall  not  be  necessary 
to  send  such  writ  to  the  clerk  of  the  inferior  court,  but  such  tran- 
script shall  be  taken  and  considered  as  a  due  return  to  said  writ."  so 

liulo  ()  provides  tliat : 

"The  process  on  a  writ  of  error  shall  be  a  scire  facias  to  hear  errors, 
issued  on  the  application  of  the  plaintiff  in  error  to  the  clerk,  upon  the 
filing  of  the  transcript  of  record,  directed  to  the  sheriff  or  other  officer 
of  the  proper  county,  commanding  him  to  summon  the  defendant  in 
error  to  appear  in  court  and  show  cause,  it  any  he  have,  why  the 
judgment  or  decree  mentioned  In  the  writ  of  error  shall  not  be  re- 
versed. It  the  scire  facias  be  not  returned  executed,  successive  writs 
may  issue  without  an  order  of  court.  If  the  application  for  the 
scire  facias  shall  be  made  on  or  before  twenty  days  before  the  first 
day  of  the  succeeding  term  of  said  court,  then  the  scire  fa<  ias  shall  be 
made  returnable  on  the  first  day  of  such  succeeding  term;  but  if  the 
application  is  not  made  on  or  before  twenty  days  before  the  first  day 

*»  273   III.,  page  12.  '-"  273   111.,   page   13. 

<»273   111.,  page  12. 
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of  the  succeeding  term,  then  the  scire  facias  shall  be  made  returnable 
on  the  first  day  of  the  second  succeeding  term."  si 

Enlo  7  provides  that : 

"The  first  day  of  each  term  shall  be  return  day  for  the  return  of 
process,  and  no  party  shall  be  compelled  to  answer  or  prepare  for 
hearing  unless  the  scire  facias  shall  have  been  served  twenty  days 
before  the  return  day  thereof;  nor  shall  a  defendant  be  at  liberty  to 
enter,  his  appearance  and  compel  the  plaintiff  to  proceed  with  the 
cause  unless  the  defendant  shall  have  given  the  plaintiff  twenty 
days'  notice,  before  the  term,  of  his  intention  to  enter  his  appearance 
and  have  the  cause  proceed  to  a  hearing.  If  the  scire  facias  Is  served 
less  than  twenty  days  before  the  return  day  thereof,  the  defendant 
will  be  required  to  plead  or  join  in  error  by  the  first  day  of  the  second 
succeeding  term  to  which  the  cause  shall  stand  continued."  52 

Rule  8  provides  that: 

"In  all  cases  in  which  a  writ  of  error  is  made  a  supersedeas,  the 
])laintiff  in  error  shall,  on  filing  the  record  with  the  clerk,  at  the  same 
time  order  «and  direct  a  scire  facias  to  issue  to  hear  errors,  and  shall 
use  reasonable  diligence  to  have  the  same  served  twenty  days  before 
the  first  day  of  the  term  to  which  it  is  made  returnable.  On  failing  to 
do  so,  the  defendant  in  error  shall  have  the  right  to  a  hearing  at  the 
said  term,  after  joining  in  error,  without  giving  twenty  days'  notice  as 
required  by  rule  7:  Provided,  if  there  be  not  twenty  days  between 
the  allowance  of  the  supersedeas  and  the  sitting  of  the  court  the  cause 
shall  stand  continued  until  the  next  term,  unless,  by  consent  of  parties, 
it  shall  be  otherwise  ordered."  =3 

Purchasers  and  terre-tenants. — Rule  9  of  the  supreme 

court  provides  that : 

"In  all  cases  wherein  guardians,  executors  or  administrators,  or 
others  acting  in  a  fiduciary  character,  have  obtained  nn  order  or  de- 
cree for  the  sale  of  lands  in  causes  ex  parte,  and  a  sale  has  been  had 
under  such  decree  or  order,  and  the  same  shall  be  brought  to  this 
court  for  review,  the  purchaser  or  terre-tenants  of  such  lands,  if 
known,  shall  be  suggested  to  the  court  by  affidavit  of  the  plaintiff  in 
error,  and  notice  given  them  of  the  pendency  of  the  writ  of  error 
twenty  days  before  the  first  day  of  the  term  of  the  court  to  which  the 
scire  facias  is  returnal)Ie,  so  that  they  may  appear  and  defend."  si 

Praecipe  for  writ  of  error. — Tlie  party  or  attorney 
]irosecuting  a  wi'it  of  error  should  i\\e  witii  tlie  clerk  of 
the  supreme  or  apiu'llate  court,  as  the  case  may  he,  a 
preecipe,  giving  a  full  statement  of  the  names  in  full  of 
each  of  the  parties  to  the  judgment  or  decree  sought  to 

•'•1  273  111.,  page  13.  ca  273  111.,  page  14. 

r.2  273  111.,  page  13.  04  273  111.  page  14. 
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be  reversed,  .and  in  wlioso  favor  the  snnio  was  rendered, 
and  then  directing  tlie  clerk  to  issue  tlio  writ  in  favor 
of  the  plaintiffs  in  error."  The  prcEcipe  should  also 
direct  the  clerk  to  what  county  the  scire  facias  should  bo 
issued. 

Ko.  326.     Form  of  praecipe  for  a  writ  of  error. 
In  the  Supreme   (or  Appellatf)   Court  of  the  State  of  Illinois. 

( District.) 

To  the  Term,  19—. 

C.  D.,  Plaintiff  in  Error,     ^ 

vs.  L Error  to Court  of  the  County  of . 

A.  B.,  Defendant  in  Error.  J 

The  judgment   (or  decree)   was  obtained  by  A.  B.,  against  C.  D.,  in 

the court  of  the  county  of  ,  at  the  term,  19 — ,  thereof,  in 

an  action  of ,  for  $ and  costs  of  suit. 

Please  issue  a  writ  of  error  to  be  directed  to  the  clerk  of  the  

court  of  the  county  of ,  returnable  on  the  first  day  of  the  next  term 

of  this  court. 
Dated,  etc. 

Attorney  for  Plaintiff  in  Error. 

To  the  clerk  of  the  Supreme  Court  (or  Appellate  Court  District). 

See  rules  5,  6,  7  and  8  of  the  supreme  court  as  to  the 
process  of  writ  of  error  and  return  day,  ante,  pages 
1181-2. 

JS'o.  327.     Form  of  praecipe  for  a  scire  facias  to  hear  errors. 

(Insert  in  lieu  of  tlic  order  for  a  ivrit  of  error  in  the  l-risi  preceding 
form  the  following:) 

"Issue  a  writ  of  scire  facias  to  the  said  A.  B.,  defendant  in  error,  to 

hear  errors;   directed  to  the  sheriff  of  the  county  of  ,  to  execute 

according  to  law;  returnable  on  the  first  day  of  the  next  term  of  this 
court." 

Dated,  etc. 

■ ,   Attorney   for   Plaintiff  in   Error. 

To  the  clerk  of,  etc. 

See  rules  of  the  supreme  court,  ante,  pages  1181-2. 

Where  no  writ  of  error  has  been  issued,  the  plaintiff 
in  error  lias  no  right  to  the  writ  of  scire  facias  until  the 
transcript  of  the  record  of  the  court  below  has  been 
filed.56 

A  supersedeas  will  be  granted  when  it  appears,  u])on 

60  A'opper  V.   Short.  17    111.    119.  ^'«  Dreaton  v.  Johnson,  1  Bradw. 

IfiO. 
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inspection  of  tlie  record,  that  there  is  probable  cause  for 
reversing-  the  judgiiient  of  the  court  below.''" 

An  application  for  a  supersedeas  made  in  open  court 
will  not  be  entertained,  unless  the  ti'anscript  of  the  record 
has  been  filed  and  the  cause  docketed.  If  in  vacation,  the 
application  may  be  made  to  one  of  the  justices  without 
having-  filed  the  record,^^  but  the  transcript  of  the  record, 
on  which  the  application  is  made,  must  be  complete,  and 
so  certified  by  the  clerk  of  the  court  below,  or  a  super- 
sedeas will  not  be  allowed,  and  if  granted,  will  be 
([uashed.'^''  And  errors  must  be  assigiied  upon  the  tran- 
script of  the  record.**"  If  the  court  should  inadvertently 
award  a  supersedeas  without  such  assignunent  of  eiTors, 
it  will,  upon  its  altention  being  called  to  the  omission, 
require  them  to  be  assigned  at  once,  and  in  default 
thereof  will  dismiss  the  cause."^ 

Security  for  costs. — A  writ  of  error  is  considered  a  new 
action;"-  and  the  statute  reciuiring  non-resident  phiiul 
iffs,  etc.,  to  file  a  bond  for  costs  before  commencing  suits, 
applies  in  the  case  of  a  writ  of  error,"''  and  whore  it  is 
made  to  appear  that  the  plaintiff  in  error  has  no  proj)- 
erty  out  of  which  the  costs  of  the  suit  can  be  collected,"^ 
security  for  costs  will  be  required. 

By  non-resident  plaintiffs  in  error. — Rule  19  of  the  su- 

jircnic  ciiurt  pi'OX'idi's  that: 

"Upon  filing  an  affidavit  that  any  plaintiff  in  error  is  not  a  resident 
of  this  state,  or  insolvent,  and  that  no  bond  for  costs  has  been  filed, 
a  rule  shall  be  entered  against  him,  of  which  he  shall  take  notice,  to 
show  cause  why  the  writ  shall  not  be  dismissed."  os 

Waiver  of  bond  for  costs. — Where  a  defendant  in  error 
has  tiled  a  [jlea  of  release  of  errors,  and  an  issue  is  made 

tiT  Lowry  v.  Bryant,  2   Scam.  2.  291;  Sinr/cr  w  Hutchinson,  176  111. 

08  Anonyinous,   40   111.   115.  48. 

i«  Thompson  v.   County  Com'rs,  "^  Rolierts  v.  Fahs,  32  111.   474; 

3    Scam.    G6;    Frink   v.    Phelps,    4  Ripley    v.    Morris,    2    Glim.    381; 

Scam.    558.  Hickman  v.   Haines,   5   Gilni.   20; 

(ioGibVs  V.  UlackwcU,  -10  111.  51;  J)it.  Hank  v.  ,Ienkins,  107  111.  231. 

Benncson  v.   Savage,  119   111.   135.  »*  Parr    v.    Van    Home,    40    111. 

01  Oib&s  V.  Blaclarcll,  40  111.  51;  122;  Phelps  v.  Funkhouser,  lb.  27. 
Ditch  V.  Henuott,   116  111.   288.  06  273  111.,  page  IS. 

02  7n<.  Bunk  v.  .fenkins,  107  111. 
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up  thereon,  and  a  verdict  upon  the  issue  is  certified  hack 
to  the  appeal  court,  and  taken  tliercon,  it  is  too  late  to 
object  that  the  jilaintil't'  in  error  was  a  non-resident,  and 
had  failed  to  file  a  bond  for  costs  prior  to  suing  out  the 
writ  of  error. "^^ 


SECTION  VI. 
APPEALS  TO  SUPREXIE  OR  APPELLATE  COURTS. 

Transcript  of  record — When  to  be  filed. — Rule  10  of 
the  su]n-eme  court  provides  that: 

"No  case  brought  to  this  court  by  appeal  or  on  error  shaU  be  placed 
on  the  court  docket  for  hearing  unless  the  record  is  filed  on  or  before 
twenty  days  before  the  first  day  of  the  term,  nor  in  cases  brought 
by  writ  of  error  unless  the  scire  facias  shall  have  been  served  twenty 
days  before  the  first  day  of  the  term,  except  in  extraordinary  cases  the 
court,  upon  special  application,  may  order  a  cause  to  be  placed  on  the 
hearing  docket."  <" 

Section  100  of  the  Practice  act  provides  that: 
"All  appeals  to  the  supreme  court  shall  be  prayed  and  allowed  at  the 
term  at  which  the  judgment,  order  or  decree  appealed  from  is  rendered 
and  not  more  than  twenty  (20)  days  after  the  date  of  the  entry  of 
such  judgment,  order  or  decree,  Authenticated  copies  of  records  of 
judgments,  orders  and  decrees  appealed  from  shall  be  filed  in  the 
office  of  the  clerk  of  the  Supreme  Court  on  or  before  twenty  (20) 
days  before  the  first  day  of  the  succeeding  term  of  said  court:  Pro- 
vided, fifty  (50)  days  shall  have  intervened  between  the  day  on  which 
the  order  allowing  such  appeal  shall  have  been  entered  and  the  first 
day  of  such  succeeding  term  of  said  court.  But  if  less  than  fifty  (50) 
days  shall  have  intervened  as  aforesaid,  then  such  copies  of  record 
shall  be  filed  on  or  before  twenty  (20)  days  before  the  first  day  of 
the  second  term  succeeding  the  allowance  of  said  appeal;  otherwise 
the  said  appeal  shall  be  dismissed.  Further  time  to  file  such  copies  of 
record  may  be  granted  by  said  court  in  term  time  or  by  any  justice 
thereof  in  vacation  upon  good  cause  shown,  provided  application  there- 
for shall  be  made  before  the  expiration  of  the  time  herein  fixed  for 
filing  such   copies  of   record." 

"Authenticated  copies  of  records  of  judgments,  orders  and  decrees 
appealed  from  any  court  to  the  appellate  courts  shall  be  filed  in  the 
oflBce  of  the  clerk  of  the  appellate  court  on  or  before  the  second  day 
of  the  succeeding  term  of  said  court:  Provided,  twenty  (20)  days 
shall  have  intervened  between  the  last  day  of  the  term  at  which  the 

oo  Ruchman   v.   Allwood,   40    111.  o?  273  111.,  page  14. 
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judgment,  order  or  decree  appealed  from  shall  have  been  entered  and 
the  sitting  of  the  court  to  which  the  appeal  shall  he  taken;  but  if 
ten  (10)  days  and  not  twenty  (20)  shall  have  intervened  as  aforesaid, 
then  the  record  shall  be  filed  as  aforesaid,  on  or  before  the  tenth 
(10th)  day  of  said  succeeding  term,  otherwise  the  said  appeal  shall  be 
dismissed.  Further  time  to  file  such  copies  of  record  may  be  granted 
by  said  court  in  term  time  or  by  any  justice  thereof  in  vacation  upon 
good  cause  shown,  provided  application  therefor  shall  be  made  before 
the  expiration  of  the  time  herein  fixed  for  filing  such  copies  of 
record. 

If  copies  of  the  records  of  judgments,  orders  and  decrees  appealed 
from  shall  not  be  filed  within  the  time  above  allowed  and  appellees 
shall  thereafter  file  in  said  supreme  or  appellate  court,  as  the  case  may 
be,  the  certificate  of  the  clerk  of  the  court  by  which  such  appeal  was 
granted,  stating  therein  the  title  of  the  cause,  the  date,  character  and 
amount  of  the  judgment,  order  or  decree  appealed  from,  against  whom 
the  same  was  rendered,  the  time  when  and  the  condition,  if  any,  upon 
which  the  appeal  was  granted,  the  name  of  the  party  taking  the  appeal, 
and  that  the  appeal  was  perfected  as  required  by  the  order  allowing 
the  same,  such  certificate  shall  be  prima  facie  evidence  of  the  matter 
therein  stated,  and  shall  be  a  sufficient  basis  for  a  motion  in  the  su- 
preme or  appellate  court  to  affirm  the  judgment,  order  or  decree  ap- 
pealed from,  or  to  dismiss  the  appeal,  and  the  court  shall  affirm  the 
judgment  or  dismiss  the  appeal  as  for  want  of  prosecution."  ss 

The  Practice  act  requires  tliat  an  ajipeal  be  prayed  and 
allowed  at  the  term  at  which  the  judgment  or  decree  is 
entered  and  not  more  than  twenty  days  from  its  entr>', 
and  a  party  is  not  required,  nor  can  ho  be  permitted,  to 
wait  until  the  adjournment  of  the  term  before  praying 
an  appeal."" 

The  act  of  May  13,  1907  (Laws  of  1D07,  p.  262),  which 
purports  to  amend  section  5  of  the  act  on  courts,  approved 
in  1897,  is  incompatible  with  section  100  of  the  Practice 
act,  ai)])roved  June  3,  1907  (Laws  of  1907,  ]).  443),  and 
hence  the  latter,  being  the  later  enactment  in  point  of 
time,  repeals  said  act  of  May  13  by  implication,  and  con- 
trols as  to  the  time  for  filing  the  transcript  of  record  in 
courts  of  review."" 

A  motion  to  strike  a  bill  of  exceptions  from  the  record 
because  the  same  was  not  filed  within  the  ))ropor  time 
may  be  made  in  the  appellate  court  after  joinder  in  error; 

osRev.   Stat.    (1913)    1875;    5   J.       111.    324. 
&  A.  An.   Stat.  5018.  '"  Huston   v.   Newgass,    228   111. 

o»  Bonduiant  v.   liomlurant,  251      5T5. 
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and  the  question  of  what  is  the  I'ecord  may  be  tried  by 
the  record  at  any  tiino.'^ 

The  trial  court  can  not  defeat  tlio  plain  provision  of 
the  statute  for  filing  the  transcript  by  extending  the  time 
for  filing  the  transcri])t.'- 

The  appellate  court  has  power  to  make  during  the  first 
two  days  of  the  term,  an  order  for  leave  to  supply  the 
deficiencies  in  the  transcri])t  filed,  within  a  certain  1iiiu% 
but  if  within  that  time  there  is  not  filed  what  purports 
to  be  an  authenticated  copy  of  the  record  of  the  judgment 
ajipealed  from,  the  right  of  appeal  is  lost  by  failure  to 
eonijily  with  tlie  statute.'-' 

The  time  within  which  records  shall  be  filed  in  an  ap- 
pellate tribunal  is  within  the  control  of  such  tribunal,  and 
in  the  absence  of  any  statute  will  be  controlled  by  its 
rules  and  not  by  the  orders  and  rules  of  the  trial  court.'* 

The  provision  of  section  22  of  the  Municipal  Court  act, 
as  to  time  for  filing  records  in  appellate  court,  is  void, 
being  in  conflict  with  section  100  of  the  Practice  act.^^ 

The  statute  is  peremptory  that  an  appeal  shall  be  dis- 
missed if  its  provisions  are  not  comj)lied  with,  and  a 
stipulation  between  the  parties  will  not  relieve  the  ap- 
pellant from  the  effect  of  a  non-compliance  with'  the 
statute."'^ 

The  provisions  of  the  foregoing  statutes  are  imperative 
and  mandatory."' 

After  the  second  day  of  the  term  of  court,  when  twenty 
days  have  intervened  between  the  last  day  of  the  term 
at  which  the  judgment  or  decree  appealed  from  was  ren- 
dered, and  the  next  term  of  the  coux-t  appealed  to,  it  is 
too  late  to  enter  a  motion  for  an  extension  of  the  time 
in  which  to  file  a  transcript  of  the  record."* 

Ti  Bancs  V.   Danderine   Co.,    248  'i' Benton   v.   Land   Co.,    129    111. 

111.   259.  App.  341. 

'=  Coal  BcU  Ry.  Co.  v.  Kays,  207  ^^  Swafford    v.    Rosenbloom.    92 

ni.  632.  Ill-  App.   106;    S.  C,  189  111.   392; 

73  McDonald  t.   Chreenwood,   124  Oihson  v.   Vail,   248   111.   432. 

111.   App.   163.  -^Ragcr  v.  Tilford,  Breese,  407; 

■:*  David  v.  Accident  Co.,  243  111.  Patterson  v.  Stewart,  104  111.  104; 

43.  Adams   v.    Robertson,    40    111.    40; 

IS  David  V.  Accident  Co.,  243  111.  Cook  v.   Cook.   104   111.   98;    Leach 

43.  V.  People,  118  111.  157;  Pardridge 
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Application  for  further  time  in  which  to  file  a  tran- 
script of  the  record,  to  be  regarded,  must  be  made  before 
the  time  for  filing  it  has  expired  by  law."'-' 

One  desiring  an  extension  of  time  to  file  a  copy  of  the 
record  on  ajipeal,  should  first  file  with  the  clerk  of  the 
supreme  court,  enough  of  the  transcript  to  show  a  final 
judgment  or  decree,  and  an  appeal  therefrom  perfected, 
so  that  the  justice  to  whom  application  is  made  may  have 
sometliiug  upon  which  to  act. 

The  court  can  not  recognize  a  stipulation  of  counsel 
that  a  case  may  be  heard  the  same  as  if  the  record  had 
been  properly  filed.*" 

A  decree  entered  in  vacation  is  not  considered  final 
until  the  next  term;  so  an  appeal  in  such  case  is  properly 
taken  to  the  term  after  the  decree  becomes  final.®^ 

If  the  appellant  can  not  file  the  whole  transcript  within 
the  time  prescribed  by  the  statute,  he  should  file  what  he 
can,  and,  within  that  period,  should  apply  for  extension 
of  time  to  complete  the  record;  otherwise  the  appellee 
may  have  the  appeal  dismissed.*- 

In  the  absence  of  a  complete  record  no  presumiition  of 
error  obtains,  but  the  presumptions  are  in  favor  of  reg- 
ular and  correct  action  on  the  part  of  the  trial  court  or 
chancellor.*-' 

The  transcript  of  the  record  of  the  circuit  court,  or 
trial  court,  nuist  be  under  the  seal  of  that  court  *^  or  the 
case  will  be  stricken  from  the  docket. '^'^ 

A  motion  for  leave  to  file  an  additional  record,  the  first 

V.     Morgcnthau,     157      111.     395;  (Beecher's    Ed.),    201;    O'Kane   v. 

O'Kane  v.  West,  79  111.  App.  191;  M'est,   79   111.  App.   191;    Oadwood 

Gadioood    v.    Kerr,    ISl    111.    162;  \.   Kerr,    181    III.    162;    Furthmaii 

Furthinnn    v.    MrNulta,    1S2     III.  v.  Mc'Nulta,  182   111.   310;    O'Kane 

310;    Thomas  v.   O'Brien,   1S5    111.  v.   West,  79  111.  App.  191. 
374.  f'^  Day    v.    Davis.    213    111.    53; 

70  Ibid.  Franklin  Union  v.  I'eoiiU;  220   III. 

no  Hate }i  V.  Wegg.  5  Biadw.  452;  355. 
Day  V.   City  of  Clinton,  lb.   605;  »^  Morse  v.    Williams,   4    Scam. 

tSuafford   v.    Roscnbloom,   1S9    111.  2S5;     Wapener    v.     Richards,     14 

.  392.  Bradw.  3,S9. 

»i  Owens  V.  Crossctt.  104  U\.  i&S.  i^^- Mason    v.    Gibson,    13   Bradw. 

szCoofc    V.    Cook,    104    111.    98;  463. 
Qreen       v.       Atchinson,       Brecse 
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transcript  being  without  the  seal  of  the  clerk  of  the  trial 
court,  comos  too  late  after  the  second  day  of  the  term.*" 

The  clerk  of  the  trial  court,  in  sending  a  record  to  the 
court  of  appeal,  should  certify  that  it  is  complete.  It 
must  be  a  copy  of  tlie  entire  record.®^ 

A  court  of  review  considers  a  case  upon  the  record 
made  in  the  court  below,  and  cannot  consider  matters 
dehors  the  record  which  are  only  brought  to  the  attention 
of  the  court  by  statements  of  counsel  in  their  liriefs.**    , 

Motion  to  dismiss  appeal — Upon   what  based. — The 

usual  and  correct  practice  on  a  motion  to  dismiss  an  ap- 
peal is  to  }*ase  tlie  motion  upon  a  certified  copy  of  the 
record  of  the  judgment  or  decree  of  the  court  appealed 
from,  which  is  usually  tenned  a  short  record;  or  a  certifi- 
cate of  the  clerk  of  tlie  trial  court  that  an  appeal  has  been 
allowed  and  jjerfected,  whereby  the  judgment  or  decree 
of  the  inferior  court  has  been  suspended,  and  the  court 
may  dismiss  the  appeal  at  any  time  thereafter.*** 

When  an  appeal  is  dismissed  on  a  short  record,  dam- 
ages for  delay  can  not  be  awarded  unless  the  record 
shows  whether  there  was  good  ground,  or  not,  for  ap- 
peal."" 

Damages  on  affirmance,  or  on  dismissal  of  appeal,  etc. 

—It  is  provided  by  sections  22  and  2.3  of  the  "Costs" 
act  that : 

*  *  *  "if  any  person  shall  sue  out  a  writ  of  error  or  take  an  appeal 
to  the  supreme  court  to  review  the  judgment  of  any  other  court,  if 
the  judgment  or  decree  be  affirmed  in  the  whole,  the  party  prosecuting 
such  writ  of  error  or  appeal  shall  pay  to  the  opposite  party  a  sum  not 
exceeding  ten  per  centum  on  the  amount  of  the  judgment  or  decree  so 
attempted  to  be  reversed,  at  the  discretion  of  the  court,  and  in  addi- 
tion to  the  costs  shall  have  execution  therefor:  Provided,  the  supreme 
court  shall  be  of  opinion  that  such  appeal  or  writ  of  error  was  prose- 
cuted for  delay."  oi 

i' Mason  v.   Gibson,    13    Bradw.  111.   534;    Sicafford  v.  Rosenbloom, 

463.  189  111.  392. 

87   Roican  V.  Bowles,  25  111.  113;  oo  Arentz  v.  TteilUj,  07  111.  App. 

llifjiaey  V.  Deanc.   168   111.   266.  307. 

»"  Haas  Electric   Co.   v.   Amuse-  m  Rev.   Stat.    (191:!)    1875;    2  J. 

merit  Co..  236  111.  452.  &  A.  An.  Stat.  1681-3;   W.  Chi.  R. 

»"  People    V.    Public    Officers,    4  R.  Co.  v.  A'twft,  166  111.  528. 
Gilm.  139;    Reynolds  v.  Perry,  11 


1190      Supreme  and  Appellate  Court  Practice. 

A  judgment  of  the  appellate  court  discussing  a  writ  of 
error  instead  of  affirming  the  judgment,  as  should  have 
been  done,  is  not  an  error  of  which  the  plaintiff  in  error 
can  comj^lain,  being  more  favorable  to  him  than  an  affirm- 
ance."- 

Section  23  above  quoted  has  no  application  to  a  case 
which  is  contested  in  good  faith  in  the  supreme  court.  It 
applies  only  to  cases  appealed  and  not  iiroseeuted,  or 
such  as  are  not  prosecuted  in  good  faith. ^^ 

It  is  provided  in  section  101  of  the  Practice  act,  that : 
"When  appeals  from  judgments,  orders  or  decrees  for  the  recovery  of 
money  are  dismissed  by  the  supreme  or  appellate  court  for  want  ot 
prosecution,  or  for  failing  to  file  authenticated  copies  of  records,  as 
required  by  law,  or  are  affirmed  for  either  of  such  causes,  the  court 
shall  enter  judgment  against  the  appellants  for  not  less  than  five  (5) 
nor  more  than  ten  (10)  per  cent  damages  on  the  amount  recovered  in 
the  trial  court  or  inferior  court.  If  the  judgment,  order  or  decree  ap- 
pealed from  is  not  for  the  recovery  of  money,  the  Appellate  or  Supreme 
court,  as  the  case  may  be,  shall,  in  case  of  dismissal  or  affirmance,  for 
either  of  the  causes  in  this  section  mentioned,  enter  judgment  for  not 
less  than  fifty  (50)  dollars,  nor  more  than  two  hundred  and  fifty  (250) 
dollars  damages.  The  appellee  shall  be  entitled  to  execution  thereon 
as  on  other  judgments."  a* 

"Wlien  a  decree  is  not  for  the  payment  of  money,  dam- 
ages, under  the  statute,  are  not  allowable."'^ 

The  section  also  applies  to  the  ajipellate  courts,^*  and 
the  supreme  court  will  not  review  the  exercise  of  the  dis- 
cretionary i)ower  of  tlie  appellate  court  in  assessing  dam- 
ages in  the  absence  of  any  showing  that  such  power  has 
been  abused.'^ 

If  the  appeal  is  not  frivolous,  no  damages  will  be 
awarded.*^ 

»' Donaldson    v.    Copcland,    201  111.    App.    5G4;    EinscUa   v.    Cahn, 

111.  540.  185   111.    208;    Kraft   v.   Auw,   192 

»3  C.  B.  <t  Q.  R.  R.  Co.  V.  Doiiflh-  111.  5S4. 

erty,   110   111.   521;    Porn   v.    Ross.  '<■■/?)((/..•    llakcr    v.    PrcUs.    185 

177    111.    225;    Balccr   v.    Jacohson.  111.    191;    Dorn   v.    Smith.    85    111. 

1S3  111.  171;    Bfard  v.  Morgan.  71  App.  51G;   Town  v.  Alexander,  185 

<"Rev.    Stat.    (1913)    1875;    5   J.  111.    254;    Wallen   v.    Cuminijs.   88 

&  A.  An.  Stat.  5024.  III.   App.   45;    S.   C,   187    111.   451; 

onArentz  v.  ReiUy.  67  111.   App.  Wallen  v.  Moore,  88  111.  App.  287; 

307;  Hamburger  v.  Glover,  157  III.  S.  C,  187  111.  190. 

.'■.21;    Thomas    v.    O'Brien,    86    111.  ^^  Ibid. 

App.  181;  S.  C,  185  111.  374.  os  James  v.  Dexter,  112  111.  489. 
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A  judgment  for  damagos  for  failure  to  lile  the  tran- 
script of  tlie  record  as  required  by  law  ;^  or  to  prosecute 
an  apjieal;  or  for  a  failui'e  to  comply  with  an  order  to 
lile  a  proper  ai)peal  l»ond;-  may  be  rendered  by  the  su- 
preme or  appellate  court. 

Section  101  above  quoted-''  is  penal  in  its  character  and 
can  not  be  extended  bejond  the  clear  legal  meaning  of 
its  terms.'* 

A  judgment  of  the  appellate  court  will  not  be  affirmed 
on  motion,  under  the  statute,  and  damages  assessed 
on  the  ground  that  the  ai^peal  was  taken  for  delay, 
where  the  record  presents  questions  of  law  for  de- 
cision;^ but  where  the  appellate  court  has  correctly 
disposed  of  the  issues  raised  by  the  appellant,  and,  being 
of  the  opinion  the  appeal  was  prosecuted  for  delay,  has 
assessed  damages,  a  further  appeal  to  the  supreme  court 
can  be  regarded  only  as  being  prosecuted  for  delay  and 
the  supreme  court  will  award  damages  under  the  stat- 
ute.® 

Where  no  question  of  law  is  presented  to  the  supreme 
court  for  consideration  under  the  condition  of  the  record, 
which  was  pointed  out  in  the  opinion  of  the  appellate 
court,  and  where  nothing  is  said  on  the  subject  in  the 
appellant's  brief  and  argument  and  there  is  no  reply 
brief  filed  although  the  point  was  made  in  the  brief  of 
appellee,  the  appeal  will  be  regarded  as  prosecuted  for 
delay,  and  damages  will  be  assessed  under  the  statute.'' 

Where  the  only  question  raised  either  in  the  appellate 
court  or  the  supreme  court  is  that  the  damages  awarded 
in  a  personal  injury  case  were  excessive  the  appeal  to  the 
supreme  court  must  be  regarded  as  taken  only  for  delay, 
and  the  appellee  is  entitled,  under  the  statute,  to  damages 
on  the  amount  of  the  original  judgment.* 

I  Swafford    v.    Rosenhloom,    189  ^Henderson    v.    Davisson,     157 

111.  392.  111.  379. 

iWoollev  V.  Lyon.  115  111.  296;  <i  Light  v.  Reed,  234  III.  626. 

see  Rule  29  of  the  Supreme  Court,  r  Ingraham  v.  Harmon,  229   111. 

post,  page   1230.  168;   liagel  v.  Keller,  237  111.  421. 

3  Page   1190,  ante.  s  Sheridan   v.   Ry.   Co.,   241    111. 

*  Hamburger  Co.  v.  Olover,  157  469. 
111.  521. 
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The  appellate  court  may  assess  damages  wliere  an  ap- 
peal appears  to  have  been  prosecuted  for  delay,  and  the 
supreme  court  will  not  review  the  exercise  of  such  power 
imless  there  has  been  an  abuse  of  discretion.^ 

Damages  for  prosecuting  an  appeal  as  being  for  de- 
lay will  not  be  allowed  by  the  supreme  court,  where  no 
application  for  such  allowance  was  made  in  the  appel- 
late court  and  there  is  some  evidence  in  the  record  tend- 
ing to  support  the  ai^pellant's  defense  in  the  trial  court.^" 

A  motion  for  the  allowance  of  damages  on  dismissal 
of  an  appeal  for  failure  of  the  appellant  to  prosecute, 
as  required  by  statute,  (Laws  of  1907,  sec.  101,  p.  464,) 
is  not  answered  by  showing  that  the  appeal  was  prayed 
in  good  faith,  but  that  thereafter,  and  before  time  to  file 
abstract,  an  opinion  was  tiled  by  the  court  to  which  the 
appeal  was  taken,  decisive  of  the  question  involved,  ren- 
dering it  useless  to  proceed,  the  statute  commanding  al- 
lowance of  damages  being  in  such  case  imperative." 

SECTION  VII. 
RECORDS  OF  TRIAL  COURTS— HOW  PREPARED. 

Transcripts  of  record — What  shall  contain. — Rule  1  of 

the  supreme  court  provides  that: 

"The  authenticated  copy  of  the  record  of  the  judginent,  order  or 
decree  of  the  trial  court,  to  be  filed  in  this  court  on  appeal  or  error, 
or  in  return  to  a  writ  of  error  or  certiorari,  shall  contain,  in  chrono- 
logical order,  copies  of — first,  the  process  and  service;  second,  the  plead- 
ings: thi7%  the  verdict  in  jury  trials;  fourth,  the  judgment  or  decree 
of  the  court;  fifth,  all  orders  in  the  cause;  sixth,  the  hill  of  exceptions, 
or,  in  cliauccry  cases,  all  depositions,  the  master's  report  and  certificate 
of  evidence,  if  any;   seventh,  the  appeal  bond,  in  cases  of  appeal. 

But  in  civil  cases  a  party  or  his  attorney  may,  by  prirripc,  direct 
what  files  of  the  cause  shall  he  included  in  the  transcript,  and  In  such 
case,  if  the  transcript  shall  be  insufficient  to  fully  and  fairly  present 
the  questions  involved,  the  requisite  portion  shall  be  supplied  at  his 
cost,  and  if  unnecessarily  voluminous,  he  shall  pay  the  costs  of  unneces- 
sary matter. 

aWallen  v.  Moore,  187  111.  190;  lo.Rev.  Stat.   (1913)   1S75;   5  J. 

McCarthy    v.    Const.    Co.,    219    111.  &  A.  An.  Stat.  5021. 

G16.  "  Chicago    Fed.     v.    Musicians 

10  Barbee    v.    Findlay,    221    111.  Unio7i,  234  111.  504. 
251. 
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In  cases  removed  from  the  Appellate  Court  there  shall  he  added  a 
transcript  of  the  proceedings  in  such  court. 

In  no  case  shall  the  clerk  insert  in  any  transcript  any  matter  not 
a  part  of  the  record,  and  the  clerk  of  this  court  shall  not  tax  as  costs 
any  matter  so  inserted  contrary  to  rule."  ^- 

The  supreme  court  can  not  properly  consider  any  ques- 
tions arising  upon  tlio  record  unless  a  coin])lete  record 
of  the  cause  is  before  it,  or  it  is  sliown  in  some  approved 
manner  that  the  transcript  contains  all  parts  of  the  rec- 
ord material  to  a  consideration  of  the  questions  pre- 
sented.** 

It  is  the  duty  of  the  appellee  to  file  a  complete  tran- 
script of  the  record,  or  so  much  thereof  as  presents  the 
(]uestions  involved,  and  he  is  charged  with  notice  of  omis- 
sions therefrom ;"  and  upon  his  failure  to  do  so,  the  jvidg- 
ment  will  be  affirmed  or  the  appeal  dismissed.*^ 

A  record  for  the  ap])ollate  court  can  not  be  made  by 
stipulation  of  the  iiarties.'" 

If  the  transcript  of  the  record  contains  no  plarita  or 
convening  order  of  the  court,  it  will  be  a  ground  for  re- 
versal.*' But  it  may  be  cured  by  its  appearance  in  an 
additional  record  filed  in  the  case.*^  But  it  can  not  be 
aided  by  the  bill  of  excei)tions.*''  It  should  show  that 
the  judge,  clerk  and  sheriff  were  present.^" 

The  courts  of  appeal  will  not  consider  any  question 
arising  upon  a  record  unless  it  is  full,  or  presents  all 

12  273  m.,  page  11.  Ry.  Co.  v.  Stout.  1.50  111.  9;   Troy 

13  Miller  V.  Whittaker,  33  111.  Co.  v.  Kelling,  57  111.  App.  210; 
386;    Bertrand   v.    Taylor,    87    111.      S C,  157  111.  495. 

235;    Deimel    v.    Parker,    164    111.  ^t  Pianino   Mill   Co.   v.    City,   56 

627.  111.  304;   Rich  v.  City,  59  111.  2S6; 

i*Ben.    Ass'n    v.    Leonard,    166  Lawrence    v.    Fast,    20    111.    3.'!8; 

111.  154.  Dukes    v.    Rowley,    24     111.     210; 

15  Miller  v.  Whittaker,  33  111.  Keller  v.  Brickey,  63  111.  496;  St. 
386;  Tan  Meter  v.  Lovis,  29  111.  A.  d  T.  R.  v.  CToodall,  43  111.  App. 
488;  Road  District  v.  Miller,  156  234;  Swartzbaugh  v.  People,  85  111. 
111.  221.  457;   Neff  v.  Smyth,  111   111.   100; 

16  Plumleigh  v.  White,  4  Glim.  City  v.  Brcnnan,  61  111.  App.  247. 
387;  Crull  v.  Keener,  17  111.  246;  iffDunham  v.  City,  55  111.  357; 
Harding    v.    Brophy.    133    111.    :^9;  Tndtt  v.  Griffin,  61  111.  26. 

Stock  Quo.  Co.  V.  Board  of  Trade,  '■'  Planing   Mill   Co.   v.    City,   56 

144  111.  370;  Moore  v.  People,  148      111.  304. 

111.  48;  Harris  v.  People,  148  111.  96;  =<>  Dukes  v.  Rowley.  24  III.  210, 
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parts  or  matters  material  to  tlie  questions  submitted.-^ 
If  tlie  transcript  is  not  certified  to  be  a  full  copy  of  the 
record,  but  merely  of  certain  papers  and  proceedings, 
the  court  will  not  reverse.^^ 

The  court  will  not  consider  matters  not  properly  ap- 
pearing in  the  record.^^ 

On  appeal  from  an  appellate  court,  the  supreme  court 
acts  upon  the  record  before  that  court  and  that  alone.^* 

In  the  absence  of  a  complete  record,  a  decree  of  the 
lower  court  will  be  supported  by  every  reasonable  in- 
tendment; and  if  errors  appear  on  the  face  of  a  frag- 
mentary record  it  will  be  presumed,  if  the  hypothesis  is 
reasonable,  that  the  omitted  portions  of  the  record  would 
have  cured  them.^^ 

The  original  report  of  the  master  in  chancery  can  not 
be  incorporated  in  the  transcript  of  the  record  in  lieu  of 
a  copy,  notwithstanding  it  is  inserted  in  the  certificate  of 
evidence.^® 

A  certificate  of  evidence  is  unnecessary  and  has  no 
proper  place  in  the  record  where  all  the  evidence  is  taken 
before  the  master  and  included  in  his  report.^^ 

2^0.  338.     Form  of  praecipe  for  record  in  trial  court,  in  cormnon  law 

case. 

In  the Court. 

Term,  A.  D.  19—. 


In  an  action  of 


The  clerk  of  said  court  will  make  up  an  authenticated  transcript  of 
the  record  in  the  above  entitled  cause,  and  is  directed  to  insert  therein: 

1.  A  copy  of  the  process; 

2.  The  pleadings  of  the  jiarties  respectively; 

3.  The  verdict  of  the  jury; 

4.  The  judgment  of  the  court; 

21/.  C.  R.  Co.  V.  O'Kccfc,  49  III.  2r.  Culver    v.    Sriiroth,    l.'iS    111. 

App.  320.  437. 

22  Bcrtrand    ▼.    Taylor,    87    111.  -<;  Beth     Congregation     v.     Oak- 
23.').  woods    Cemetery    Assn.,    200    III. 

23  Butler  V.  Meyer,  49  III.   App.  480;   Martin  v.  Todd,  211  111.  105. 
176.  -^t  Martin  v.  Todd,  211  III.  105. 

i*  Claflin  V.  Dunne,  129  III.  24L 
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5.  All  orders  in  the  cause  made  by  the  court; 

6.  The  bill  of  exceiilions; 

7.  The  appeal  bond   (i'l  case  of  appeal). 

Attorney  for . 

No.  SS9.    Form  of  i'raecipe  for  transcript  of  a  record  of  trial  court  in  a 

chancery  case. 
{Venue  and  title  of  cause  as  in  the  last  form.) 

The  clerk  of  said  court  will  make  up  an  authenticated  transcript  of 
the  record  in  the  above  entitled  cause,  and  will  insert  therein: 

1.  A  copy  of  the  process  (or  notice  and  proof  of  publication); 

2.  The  pleadings  in  the  ease; 

3.  The  decree  and  other  record  entries; 

4.  The  evidence  as  contained  in  certificate  of  evidence,  etc.; 

5.  The  appeal  bond  (in  case  of  appeal); 

(and  direct  the  insertion  of  such  other  matters,  if  any,  as  may  be  neces- 
sary to  present  fully  the  questions  in  controi^ersy) . 

Solicitors  for  . 

A  bill  of  exceptions  in  a  suit  at  law,  or  a  certificate 
of  evidence  in  chancery,  when  i)roperly  filed,  becomes 
a  part  of  the  record.-* 

A  transcript  of  a  record  in  the  circuit  court,  certified 
by  the  clerk,  under  the  seal  of  the  court,  to  be  a  true 
and  full  transcript  of  the  record  and  proceedings  in  the 
cause  (and  when  not  shown  by  any  evidence  to  be  other- 
wise), must  be  taken  to  be  the  record  and  imports  verity. 
Upon  appeal  it  is  the  sole,  conclusive  and  unimpeach- 
able evidence  of  the  proceedings  of  the  trial  court.^" 
Transcripts  of  the  record  are  made  up  from  the  entries 
of  the  clerks  in  their  minutes  and  order  books,  and  from 
the  files  of  the  cause.  The  clerks  take  daily  minutes  of 
the  proceedings,  and  generally  at  their  leisure,  enter 
them  in  the  proper  form  in  the  order  book,  which,  with 
the  files,  are  the  records  in  the  case.*" 

All  proceedings  in  chancery,  other  than  oral  evidence, 

28  Wallahan  v.  People,  40  111.  s"  Schirmer  v.  People,  33  111. 
102;  Ferris  v.  McClure,  lb.  99;  276;  7ns.  Co.  v.  Stayart,  79  111. 
Smith  V.  Xeicland.  lb.  100;  Mason  259;  C.  B.  £  Q.  R.  Co.  v.  Lee,  68 
V.  Bfair,  33  111.  194;  Waugh  v.  Rob-  III.  576;  Stevison  v.  Earnest,  80 
bins,  lb.  181;  Eaton  v.  Sanders,  111.  513;  Harding  v.  Larkin,  41  111. 
43  III.  435;  Bressler  v.  McCune,  413;  Von  Coii  v.. Sprofirue,  5  Bradw. 
56  111.  475.  99;  Baldwin  v.  McClelland,  152  111. 

29  C.  B.  <i  Q.  R.  Co.  V.  Lee.  fiS  111.  52. 
576;   Wolf  V.  Uope,  210  111.  50. 
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are  a  part  of  tlie  record.  To  make  oral  evidence  a  part 
of  the  record,  it  must  be  preserved  by  a  certificate  of 
evidence.*^ 

Amendment  of  the  transcript. — The  supreme  or  appel- 
late court  can  not  amend  a  transcript  of  a  record,  even 
by  the  original  papers,  should  they  be  produced  for  that 
]:)urpose;^^ "  nor  can  the  transcript  be  withdrawn  from  the 
files  for  the  purpose  of  an  amendment. ^- 

Where  the  record  of  the  trial  court  is  erroneous  in 
that  a  judgment  or  decree  has  been  entered  of  record 
which  was  not  actually  pronounced  by  the  judge,  the  cor- 
rect practice  is  to  apply  to  the  court  below,  upon  proper 
notice,  to  have  the  record  amended ;  and  where  it  is  made 
to  ajjpear  to  the  court  of  review,  when  the  cause  is  pend- 
ing therein,  that  it  is  probable  such  amendment  should 
be  made  in  the  court  below,  the  cause  will  be  continued 
in  that  court,  when  justice  requires,  until  application 
can  be  heard  for  an  amendment,  in  the  trial  court,  and 
until  the  amendment,  if  made,  can  be  shown  by  an  addi- 
tional transcript.^^ 

Leave  to  file  an  amended  record  on  a  suggestion  of  a 
diminution  is  jDroper  without  notice  to  the  opposite  party, 
on  the  issuance  of  a  writ  of  certiorari.^^ 

Amendment  of  record  in  trial  court. — The  supreme  or 
appellate  court  will  not  undertake  to  amend  or  correct 
the  record  of  a  trial  court.  That  alone  b(>longs  to  the 
court  where  the  record  was  made  and  the  cause  tried. ^^ 
If  a  party  desires  an  amendment  or  correction  of  tlie 
record  in  a  trial  court,  in  a  cause  after  the  term  at  whicli 
the  judgment  or  decree  was  rendered  therein,  applica- 
tion for  that  purpose  must  be  made  in  open  court,  and 
upon  notice  to  the  opposite  i)arty.^'' 

31  Ferris  v.  McClure,  40  111.  99;  Shipley    v.    Spencrr,    40    111.    105; 

Dilwortn  V.  Curts,  139  111.  508.  Wolf  v.  Hope,  210  111.  50. 

31  "7.  C.  R.  Co.  V.  Garish,  40  111.  •">*  Vaftie  v.  Brackensrik,  145  III. 
70;  Ballance  v.  Leonard,  lb.  72;  231;  Rowley  v.  Hughes,  40  111.  71. 
Wilder  v.  House,  lb.  92;  Dcvine  s^  Wilder  v.  House,  40  111.  92; 
V.  People,  100  111.  290.  Occuvi    v.    Dean,   lb.    92;    Bergen 

32  Tiowlcv  V.  Hughes,  40  111.  71;  v.  Ri{igs,  lb.  61;  Underwood  v. 
Rivard  v.  Walker,  lb.  120.  Hossark.  Ih.  98. 

33  Bergen   v.   Riggs,    40    111.    GO;  3«  Wallahan    v.    People,    40    111. 
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Additional  record. — A  party  may  file  an  additional  or 
supiili'iueiital  transcript  of  the  record,  nndor  certain  cir- 
cumstances, to  correct  errors  or  omissions  in  the  original 
transcript;*'  and  when  it  is  so  filed  it  becomes  a  part 
of  the  record  in  the  case,  and  -will  be  considered  as  such.*** 

Removing  records  from  clerk's  office. — Rule  ].'^  of  tlie 

sujjreme  court  provides  that: 

"No  person  shall  remove  from  the  office  of  the  clerk  any  record  of 
this  court,  except  upon  special  leave  granted  for  that  purpose.  No 
record  shall  be  taken  from  the  files  of  the  court  except  on  application 
therefor  to  the  clerk  or  his  deputy,  and  it  is  made  the  duty  of  the 
clerk  to  report  promptly  to  the  court  every  violation  of  this  rule. 
The  clerk  shall  be  held  responsible  for  the  safe  keeping  and  produc- 
tion of  the  records:  Pron'rfed,  that  in  cases  in  which  the  appeal  or 
writ  of  error  is  transferred  to  an  appellate  court  because  the  same 
should  have  been  taken  to,  or  sued  out  of,  that  court,  the  clerk  shall 
transmit  the  record,  abstracts  and  briefs  to  such  appellate  court;  and 
in  all  cases  in  which  an  appeal  is  dismissed,  where  the  party  shall 
still  have  the  right  to  sue  out  of  this  court  a  writ  of  error,  the  clerk 
shall  permit  the  party  to  use  the  transcript  of  the  record  as  a  return 
to  a  writ  of  error  sued  out  of  this  court,  and  no  special  order  shall  be 
necessary  for  such  purpose.  And  provided  further,  that  where  the 
original  bill  of  exceptions  or  certificate  of  evidence  shall  be  incorporated 
in  the  transcript  of  the  record  and  the  judgment  or  decree  shall  be 
reversed  and  the  cause  remanded  for  another  trial  or  hearing,  said 
original  bill  of  exceptions  or  certificate  of  evidence  may  be  withdrawn 
by  either  party  desiring  to  use  the  same  on  another  trial  or  hearing, 
and  the  clerk  of  this  court,  upon  application  therefor,  will  detach  the 
same  from  the  transcript,  substituting  therefor  the  receipt  of  the  party 
to  whom  the  same  is  delivered  and  a  certified  copy  of  any  original 
document  included  in  or  annexed  to  such  bill  of  exceptions  or  certificate 
of  evidence  as  an  exhibit."  so 

Notice  of  appeal — Taxation  of  cost  of  unnecessary  rec- 
ord— Omissions  may  be  supplied. — Section  81  provides 
that : 

"When  a  party  to  any  judgment  in  any  cause  of  a  civil  nature  shall 
desire  to  prosecute  a  writ  of  error  or  take  an  appeal  from  such  judg- 
ment, he  shall  serve  upon  the  opposite  party,  or  his  attorney,  five 
days'  notice  of  the  time  when  and  place  where  he  will  file  his  praecipe 
for  a   record   in   such  cause,   together   with   a  copy  of   such  praecipe, 

102;    Shipley  v.  Spencer,  lb.  10.5;  37  Flagler   v.    Crow,   40   111.    70; 

Smith    V.    Trimble,    27    111.    1.52;  Rowley  v.  Hughes,  40  111.  71. 

Brooks  V.  Bruyn,   40   111.   64;    Og-  ss  Goodrich   v.   Coolc,  SI   111.   41. 

den  v.  Town,  121  111.  422;   Wis.  C.  30  273  111.,  page  15. 
H.  Co.  V.  Wieczorek,  151  111.  579. 
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and  shall  file  with  the  clerk  of  the  court  to  which  said  writ  of  error 
shall  be  directed,  or  from  which  said  appeal  shall  be  taken,  a  praecipe 
specifj-ing  such  parts  of  the  record  only  as  shall  be  necessary  to  fairly 
present  the  errors  which  he  shall  assign,  requesting  said  clerk  to  cer- 
tify the  same  to  the  court  of  appeals;  and  if  the  opposite  party  shall 
desire  additional  parts  of  the  record  certified  upon  which  to  assign 
cross  errors  or  to  make  more  complete  the  record  upon  which  the 
appellant  or  plaintiff  in  error  will  assign  errors,  he  shall  file  an 
additional  praecipe  requesting  the  clerk  o£  said  court  to  certify  such 
additional  parts  of  the  record  as  he  shall  deem  necessary  or  desirable; 
and,  if  either  party  shall  have  certified  parts  of  the  record  unnecessary 
or  irrelevant  to  a  fair  consideration  of  the  errors  and  cross  errors 
assigned  upon  the  record  of  the  trial  court,  the  supreme  or  appel- 
late court  shall  tax  the  cost  thereby  unnecessarily  occasioned  against 
the  party  wrongfully  having  such  unnecessary  or  irrelevant  parts  of 
the  record  certified  to  the  court  of  appeal;  and,  hereafter,  if  any  of 
the  record  contained  in  the  bill  of  exceptions,  certificate  of  evidence  or 
report  of  trial,  shall  be  unnecessary  or  irrelevant  to  a  consideration  of 
the  errors  and  cross  errors  assigned  in  the  court  of  appeals,  the  record 
shall  not  be  deemed  defective  or  insufficient  on  account  of  a  failure 
to  have  the  same  embraced  as  a  part  of  such  bill  of  exceptions,  certifi- 
cate of  evidence  or  report  of  trial,  but  omissions  from  the  bill  of  ex- 
ceptions, certificate  of  evidence  or  report  o£  trial  shall  be  indicated  by 
notations  within  brackets:  Provided,  that  if  it  shall  appear  to  the 
supreme  or  appellate  court  that  the  record  in  any  cause  is  Incomplete 
or  insufficient  upon  which  to  fairly  consider  and  pass  upon  the  errors 
or  cross  errors  assigned,  such  court  shall  order  the  clerk  of  the  trial 
court  to  certify  such  additional  parts  of  the  record  as  it  shall  deem 
necessary,  and  such  court  shall  make  such  order  as  to  the  costs  result- 
ing therefrom  as  it  shall  deem  just.  Such  bill  of  exceptions  may  be 
prepared  by  any  competent  reporter."  *" 

Tlio  provisions  of  the  foregoiiii!:  section  are  mandatory 
in  the  sense  that  the  notice  ninst  be  given  to  enabh^  the 
opposite  party  to  file  a  praecipe  for  additional  parts  of 
tlie  record,  if  he  so  desires:  bnt  the  giving  of  tlio  notice 
is  not  an  indispensable  pre-requisitc  to  tjie  right  to  have 
tlie  record  reviewed.*^ 

AVliere  the  record  is  prepared  on  a  praecipe  by  plain- 
tiff in  error  calling  for  xiortions  of  the  record  he  desires 
to  bring  up,  it  is  the  duty  of  tlie  defendant  if  he  desires 
to  have  any  other  portions  of  the  record  brought  up,  to 
make  a  request  to  that  effect  and  if  he  does  not  do  so 


<oRcv.  Stat.  (1013)  1S71;  5  J.  &  *i  People  v.  Gas  Co.,  258  111.  193. 

A    An.  Stat.  •i;)44. 
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the  cause  will  bo  hoard  on  the  portions  of  the  record 
brought  u])/- 

Original  or  copy  of  bill  of  exceptions  may  be  incor- 
porated in   transcript. — The   "Fees  and   Salaries"  act 

provides: 

"That  whenever  any  party  to  any  suit  or  proceeding  in  any  court  ot 
record  in  this  state,  desires  to  take  an  appeal  or  prosecute  a  writ  of 
error  from  any  judgment  or  decree  of  such  court,  rendered  in  any  such 
suit  or  proceeding,  to  the  appellate  or  supreme  court,  and  shall  present 
to  the  clerk  of  such  court,  where  such  judgment  or  decree  was  ren- 
dered, a  fair  copy  of  the  bill  of  exceptions  or  certificate  of  evidence, 
or  other  papers  not  of  record  in  such  cause  necessary  to  be  transcribed, 
the  clerk  shall,  in  making  up  the  transcript  of  the  record  for  such 
appeal  or  writ  of  error,  be  allowed  three  cents  for  each  one  hundred 
words,  for  comparing  such  copies  with  the  originals,  or  with  the  record 
thereof,  and  for  correcting  any  errors  in  the  same:  Provided,  that  in 
no  case  shall  the  fee  for  such  services  be  less  than  one  dollar;  and  he 
shall  insert  siich  copy  in  the  record  and  certify  to  the  same  as  a  part 
thereof.  And  in  counties  of  the  second  and  third  class,  the  party 
furnishing  such  transcript,  and  who  shall  be  successful  on  such  appeal 
or  writ  of  error,  shall  recover  as  costs  against  the  unsuccessful 
party  not  furnishing  such  transcript,  ten  cents  for  each  one  hundred 
w^ords  thereof,  and  in  counties  of  the  first  class  fifteen  cents  for  each 
one  hundred  words  thereof,  together  with  such  other  costs  as  may  be 
allowed  by  law:  Provided,  that  the  parties  to  such  appeal  or  writ  of 
error  may,  by  agreement,  have  the  original  bill  of  exceptions  or  cer- 
tificate of  evidence,  instead  of  a  copy,  incorporated  in  such  transcript 
of  the  record,  without  paying  or  being  liable  to  pay  any  fees  or  costs 
therefor."  *3 

The  original  bill  of  exceptions  can  not  be  used  as  a  part 
of  the  transcript  of  the  record,  without  the  agreement 
of  the  i)arties,''*  and  when  it  has  been  so  used  a  motion 
to  strike  it  from  the  files  is  proper.*^ 

Return  of  bill  of  exceptions  to  trial  court. — Section  116 
of  the  Practice  act  provides  that: 

"When  in  any  case  or  proceeding  whatever  the  original  bill  of  excep- 
tions, certificate  of  evidence,  or  any  original  paper  is  incorporated  in 
the  transcript  of  the  record  of  the  trial  court,  or  in  any  other  manner 
removed  to  the  Appellate  or  Supreme  Court,  such  bill  of  exceptions, 
certificate  of  evidence,  or  other  paper,  shall  when  the  cause  or  pro- 


*i  Weil  V.  Mulvaney,  262  111.  195.  **  L.  8,  &  M.  8.  Ry.  Go.  v.  Ees- 

43  Rev.  Stat.    (1913)    1284;    3  J.      siom,  l.->0  111.  54C. 
&  A.  An.  Stat.  3091.  is  Dort  v.   Harrod,   83   111.   App. 

17. 
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ceeding  is  finally  decided  in  the  Appellate  or  Supreme  Court,  upon  the 
application  of  either  party,  be  returned  to  the  trial  court."  ^s  a 

Withdrawal  of  record,  etc. — Eule  13  of  tlie  supreme 

court  in  jiart,  provides  that : 

"in  cases  in  which  the  appeal  or  writ  of  error  is  transferred  to  an 
appellate  court  because  the  same  should  have  been  taken  to  or  sued 
out  of  that  court,  the  clerk  shall  transmit  the  record,  abstracts,  and 
briefs  to  such  appellate  court;  and  in  all  cases  in  which  an  appeal  is 
dismissed  when  the  party  shall  still  have  the  right  to  sue  out  of  this 
court  a  writ  of  error,  the  clerk  shall  permit  the  party  to  use  the  tran- 
script of  the  record  as  a  return  to  a  writ  of  error  sued  out  of  this  court, 
and  no  special  order  shall  be  necessary  for  such  purpose."  Js 

Appeal  or  writ  of  error  without  formal  exceptions. — 

Section  81  of  the  Practice  act  as  amended,  also  pro\ddes 

that : 

"If,  during  the  progress  of  any  trial  in  any  civil  or  criminal  cause, 
either  party  shall  submit  to  the  court  any  matter  for  a  ruling  thereon 
and  the  court  shall  rule  adversely  to  the  party  submitting  the  same, 
such  ruling  shall  be  deemed  a  matter  for  review  in  any  court  to  which 
the  same  cause  may  be  thereafter  taken  upon  appeal  or  by  writ  of 
error  without  formal  exception  thereto,  and  after  judgment,  at  any 
time  during  the  term  of  the  court  at  which  judgment  was  entered  or 
within  such  time  thereafter  as  shall,  during  such  term,  be  fixed  by  the 
court,  any  party  desiring  to  prosecute  a  writ  of  error  to  or  appeal  from 
any  such  judgment,  may  submit  to  the  court  a  stenographic  report  of 
the  trial  containing  the  evidence  and  the  rulings  of  the  court  upon  all 
or  any  of  the  questions  submitted  to  and  ruled  upon  by  the  judge 
thereof,  and  he  shall  examine  the  same,  and  if  correct,  officially  certify 
to  the  correctness  of  such  report,  and  the  same  shall  thereupon  be 
filed  in  said  court  and  become  a  part  of  the  record  in  said  cause,  and 
all  matters  and  things  contained  in  such  stenographic  report  shall  be- 
come as  effectually  a  part  of  said  record  as  if  duly  certified  in  a  formal 
bill  or  bills  of  exceptions,  if,  during  the  progress  of  any  trial  in 
any  civil  or  criminal  cause,  either  party  shall  allege  an  exception 
to  the  opinion  of  the  court,  and  reduce  the  same  to  writing,  it  shall 
be  the  duty  of  the  judge  to  allow  said  exception  and  sign  the  same, 
and  the  said  exception  shall  thereupon  become  a  part  of  the  record  of 
such  cause."  ■•' 

Bill  of  exceptions — How  authenticated — By  what 
Judge  may  be  signed. — Section  81,  further  pro\-ides  that: 

"A  bill  of  excciJtions,  certificate  of  evidence,  or  report  of  trial  allowed 
in  any  cause  shall  bo  deemed  sufficiently  authenticated  if  signed  by 

«»Rev.  Stat.   (1913)   1S78;   5  J.  ■•7  Rev.  Stat.  (1913)  1S71;  5  J.  & 

&  A.  An.  Stat.  5040.  A.   An.   Stat.  •1944. 

*«  273  HI.,  page  13. 
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the  Judge  of  the  court  in  which  the  cause  was  tried  or  by  the  presiding 
judge  thereof,  if  more  than  one  judge  sat  at  the  trial  of  the  cause, 
without  any  seal  of  the  court  or  judge  annexed  thereto.  And  in  case 
the  judge  before  whom  the  cause  has  heretofore  been,  or  may  here- 
after be  tried,  is,  by  reason  of  death,  siclcnoss,  or  other  disability, 
unable  to  hear  and  pass  upon  a  motion  for  a  new  trial  in  a  case  at 
law,  and  allow  and  sign  a  bill  of  exceptions,  certificate  of  evidence  or 
report  of  trial,  then  the  judge  who  succeeds  such  trial  judge,  or  any 
other  judge  of  the  court  in  which  the  cause  was  tried,  holding  such 
court  thereafter,  if  the  evidence  in  such  case  has  been  or  is  taken  In 
stenographic  notes,  or  if  the  said  judge  is  satisfied  by  any  other  means 
that  he  can  pass  upon  such  motion  in  a  case  at  law,  and  allow  a  true 
bill  of  exceptions,  certificate  of  evidence,  or  rei)ort  of  trial,  shall  pass 
upon  said  motion,  in  a  case  at  law,  and  allow  and  sign  such  bill  of 
exceptions,  certificate  of  evidence  or  report  of  trial;  and  his  ruling 
upon  such  motion  in  a  case  at  law,  and  allowance  and  signing  such 
bill  of  exceptions,  certificate  of  evidence,  or  report  of  trial,  shall  be  as 
valid  as  if  such  ruling  and  allowance  and  signing  had  been  made  by 
the  judge  before  whom  such  cause  was  tried;  but  in  case  said  judge 
is  satisfied  that  owing  to  the  fact  that  he  did  not  preside  at  the  trial, 
or,  for  any  other  cause,  he  cannot  fairly  pass  upon  said  motion  in  a 
case  at  law  and  allow  and  sign  said  bill  of  exceptions,  certificate  of 
evidence,  or  report  of  trial,  then  he  may,  in  his  discretion,  grant  a 
new  trial  to  the  party  moving  therefor."  *^ 

A  bill  of  exceptions,  with  delegated  authority  to  have 
evidence  thereafter  to  be  transcribed,  or  thereafter  to 
be  placed  on  file  if  already  transerilied,  incorporated  in 
such  bill,  is  insufiicieut.  The  bill  should  be  perfect  wlien 
it  is  signed,  like  any  other  pleading  in  a  cause.  Although 
tlie  ]iractice  with  reference  to  instructions,  depositions, 
exhibits  or  other  papers  and  made  part  of  the  bill  un- 
mistakablj'  bj'  reference,  is  sometimes  tolerated,  strictly 
speaking  any  skeleton  bill  of  exceptions  is  improper.*^ 

Bill  of  exceptions. — The  office  and  purpose  of  a  bill  of 
exceptions  is  to  recite  and  make  a  part  of  the  record 
the  events  that  transpire  in  the  course  of  a  triaP"  so  as 
to  enable  a  party  to  have  a  review  of  matters  which 
would  otherwise  not  be  of  record.^^ 

No  bill  of  exceptions  is  necessary  or  proper,  however, 
for  the  purpose  of  a  review  of  errors  assigTied  upon  the 

<BRev.  Stat.  (191.3)  1S71;  5  J.  &  unpeople    v.    Pearson,    2    Scam. 

A.  An.  Stat.  4944.  189;    Eastman   v.    People,    93    111. 

*iHayward    v.    Catton,    1    App.  112;  Eake  v.  Struiel,  121  111.  321. 

577,  and  cases  there  cited.  '•^  People  v.  Larsen,  265  111.  406. 
7G 
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record  proper,  and  such  errors  may  be  considered  not- 
withstanding the  party  does  not  avail  himself  of  the 
privilege  of  filing  a  bill  of  exceptions. ^^ 

The  counsel  for  the  party  excepting  prepares  the  bill 
of  exceptions,  and  submits  it  to  the  judge,  who  examines 
it,  and,  if  correct,  signs  and  seals  it,  and  it  is  then  filed, 
and  becomes  a  jiart  of  the  record. 

The  settling  and  allowance,  signing  and  sealing  of  a 
bill  of  exceptions  is  considered  as  a  single  act,  and  is,  in 
its  nature,  both  judicial  and  ministerial.  The  trial  judge 
must  judicially  determine  what  shall  be  incorporated 
thei'ein,  whether  in  its  recitals  and  contents  it  conforms 
to  the  facts  and  whether  the  bill  is,  under  the  law,  a  prop- 
er bill  for  him  to  sign,  which  are  judicial  acts,"'^  while 
the  signing  and  sealing  of  the  bill  is  purely  ministerial.^* 

The  determination  of  wliat  shall  be  incorporated  in  a 
bill  of  exceptions  is  to  be  determined  by  the  exercise  of 
judicial  power,  and  it  can  not  be  delegated  by  the  judge 
to  the  clerk,  or  to  the  reporter,  or  certified  to  by  the 
clerk,^^  or  stipulated  by  the  parties.^" 

The  trial  judge  being  present  and  presiding  at  the 
trial  knows  what  takes  place  and  it  is  his  duty  to  settle 
the  bill  of  exceptions,  and  while  he  may  resort  to  any 
available  means  to  aid  his  recollection,  the  means  by 
which  he  reaches  his  conclusion  are  no  proper  part  of 
the  bill  of  exceptions,  and  his  decision  as  to  what  oc- 
curred is  final.^' 

Alleged  exceptions  to  rulings  of  the  court  in  the  prog- 
ress of  a  trial  cannot  be  sliown  by  affidavit  of  the  parties 
but  must  a])pear  from  the  bill  of  exceptions.'"'*' 

When  in  the  course  of  the  trial  of  a  cause,  the  judge, 

^2  People  V.  Larsen,  265  111.  40G.  394;    Mailers  v.   Wliittivr,  170   111. 

53  Bmerson    v.    Clark,    2    Scam.  434. 

489;  CifUJncr  V.  A'os/i,  76  111.  515;  '•■i  liardincj    v.    Brophy,    133    111. 

Hake  v.  Struhcl,  121  111.  321;  Pro-  39;    Mailers   v.    Whittier,   170   111. 

pie  V.  Anthony,  129  111.  21S;   Mai-  434. 

Zcrs  V  .W;ii»ier,  170  111.  434;   Peo-  ht  Mayinlle    v.    French,    2\C,    111. 

pie  V.  Chytraus,  183  111.  190.  434. 

^1  Hake  v.  Struhcl,  121   111.  321.  ^'K  May  villa    v.    French,    24G    111. 

r.5  Martin     v.     Foulke,     114     111.  434. 
206;     Wright    v.    Cffiffcy,    146    111. 


SUPKEME   AN- 1)    Al'l'El.I.ATK    CoUKT    PiiACTirE.  1203 

pitlior  in  deciding'  an  intorlociitory  question,  or  in  his 
charge  to  tlie  jury,  mistakes  the  hiw,  or  is  supposed  to 
have  mistaken  the  hiw,  tlie  counsel  against  whom  the  de- 
cision is  made  may  tender  an  exception  to  the  opinion  of 
the  court,  and  require  the  judge  to  sign  and  seal  a  bill  of 
exception.^" 

It  is  provided  by  section  81  of  the  Practice  act,  that: 

"if,  during  the  progress  of  any  trial  in  any  civil  or  criminal  cause, 
either  party  shall  allege  an  exception  to  the  opinion  of  the  court,  and 
reduce  the  same  to  writing,  it  shall  be  the  duty  of  the  judge  to  allow 
said  exception,  and  sign  the  same;  and  the  said  exception  shall  there- 
upon become  a  part  of  the  record  of  such  cause."  b" 

Under  this  provision,  it  is  said  a  bill  of  exceptions  is 
not  to  be  considered  as  a  writing  of  the  judge,  but  as  a 
pleading  of  the  party  alleging  the  exceptions,  and  is  to 
be  construed  most  strongly  against  him.^^ 

The  same  act  (Sec.  8;5)  also  jirovides  that: 
"Eixceptions  taken  to  decisions  of  the  court,  overruling  motions  in 
arrest  of  judgment,  motions  for  new  trials,  motions  to  amend,  and  for 
continuances  of  causes,  shall  be  allowed;  and  the  party  excepting  may 
assign  for  error  any  decisions  so  excepted  to."  62 

Exceptions  to  the  granting  of  such  motions  are  not 
allowed.^* 

The  appellate  court  is  not  required  to  sign  a  bill  of 
exceptions  showing  what  occurred  in  that  court,  as  the 
provisions  of  the  Practice  act  relating  to  bills  of  excep- 
tions do  not  apply  to  courts  of  appellate  jurisdiction.** 

In  criminal  cases. — It  is  also  provided  by  the  same 
statute   (Sec.  84),  that: 

"Exceptions  taken  to  decisions  of  any  court  in  this  state,  overruling 
motions  in  arrest  of  judgment,  for  new  trials,  or  for  continuances  or 
change  of  venue,  shall  be  allowed  in  criminal  cases,  and  in  penal  and 
qui  tarn  actions:  and  the  party  excepting  to  such  decisions  may  assign 
the  same  for  error,  in  the  same  manner  as  in  ciTil  cases."  «5 

5!i /im»ncrman  V.  Cottan,  107  111.  38;    Orundies    v.    Martin,    90    111. 

631.  552;    Stern  v.  People,  96  111.  475. 

60  Rev.  Stat.  (1913)  1871;  5  J.  &  cs  Brookbank  v.  Smith,  2  Scam. 

A.  An.   Stat.  4944.  78;  Brooks  v.  McKinney,  4  Scam. 

Bi  Rogers    v.   Hall,    3    Scam.    5;  309;    Martin  v.   Chambers,   84   III. 

see  Jatnes  v.  Dexter,  113  III.  6.54;  579. 

Oraham.   v.    People,    115    III.    566;  »*  Hall  v.  It.  N.  A.,  231  111.  185. 

Redfern  v.  MvXaul.  179   111.  203.  os  Rev.  Stat.  (1913)  1872;  5  J.  & 

ttMcKenzie  v.  Penfield,  87   III.  A.  An.  Stat.  4951. 
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Absence  of  a  bill  of  exceptions  from  the  record  in  a 
criminal  case  requires  an  affirmance  of  the  judgment 
below,  where  tlie  only  errors  assigiied  ■which  are  argued 
in  the  brief  of  the  plaintiff  in  error  are  that  the  trial 
court  eri'ed  in  the  admission  of  e\'idence  and  that  the 
verdict  is  contrary  to  the  evidence,  as  neither  of  such  as- 
sig-nments  can  be  considered  without  the  evidence,  and 
the  court's  rulings  thereon,  being  preserved  by  a  bill 
of  exceptions  and  incorporated  in  the  record."® 

When  exceptions  must  be  taken — Signing  and  sealing 
of  bill,  etc. — A  party,  to  avail  himself  of  an  exception 
to  a  decision  of  the  court,  must  except  at  the  time  the 
decision  is  made,  and  the  bill  must  affirmatively  show 
that  the  exception  was  taken  at  that  time."^  In  px-actice, 
however,  the  exception  is  merely  noted  at  the  time,  and 
the  bill  is  aftei-ward  settled.®** 

An  exception  can  only  be  made  a  part  of  the  record  by 
being  inserted  in  the  bill  of  exco|)tions,  and  it  is  not  suf- 
ficient that  the  record  written  by  the  clerk  recites  that 
an  exce])tion  was  taken. ®^ 

Alleged  error  in  ruling  on  the  pleadings  is  preserved 
without  a  bill  of  exceptions.''*' 

A  bill  of  exceptions  should  be  reduced  to  fonn,  and 
sigiied,  during  the  term  in  which  the  cause  is  tried,  ex- 
cept in  cases  where  the  counsel  consent,  or  the  court,  by 
an  entry  on  the  record,  directs  that  it  may  be  prejiarcd 
in  vacation,  and  signed  nunc  pro  tunc,'^  and  where  coun- 

BD  People  V.  Trafas.  241  lU.  590.  "s /.  C.  R.  Co.  v.  Palmer.  24  111. 

eT  Dickhut  v.  DurrcU,  11  111.  72;  43;  Leigh  v.  Hodges,  3  Scam.  15. 

Buckmaster   v.    Cool,    12    111.    74;  ''» Force  Mfg.  Co.  v.  Ilorton,  74 

Burkett  v.  Bond,  12  111.  87;   Sulli-  111.  310;  Martin  v.  Foulke,  114  111. 

van  V.  Dollins,  13  111.  85;   Martin  206;  Mayor  v.  Briggs,  194  III.  435. 

V.  People,  13  111.  341;   Trustees  v.  '"  Hagen  Paper  Co.  v.  Pub.  Co., 

Misenheimer,  89  111.  151;   1.  B.  &  2fi9  111.  535;  Nordhaus  v.  R.  R.  Co., 

^V.  R.  R.  Co.  V.  Rliodcs,  76  III.  2S5;  242  111.  166;   Baker  v.  People,  105 

J/arhaugh    v.    City,    74    111.    367;  III.   452;    Hamlin  v.   Reynolds,   22 

Caveny    v.    Wcillcr,    90    111.    158;  111.  207. 

James  v.  Dexter,  113   111.  654;   E.  ^^^  Ouyer  v.  R.  Co.,  100  III.  370; 

St.   L.   R.   Co.  V.    Cauley,   148   111.  Finch  v.  Furn.   Co.,   245   111.   586; 

490;   Feitl  v.  R.  Co.,  211  111.  279;  People   v.    Strauch,    247    111.    220; 

Climax  Co.  v.  American  Co.,   234  City  v.  Hulhcrt,  235  111.  204;   Yil- 

111.  179.  lage    v.    Franklin,    228    111.    591; 
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sel  consent  that  it  may  be  settled  out  of  tenn,  the  better 
practice  is  to  lile  a  written  stipnhition,  or  cause  an  entry 
to  be  ryiade  on  the  recoM,  to  that  effect.''- 

The  court  may  permit  the  bill  to  be  filed  at  the  next 
term,  l)ut  the  practice  is  not  commended."^ 

The  time  for  filing  a  bill  of  exceptions  can  be  extended 
by  the  judgv  only  in  term  time,  when  sitting  as  a  court,"'' 
and  before  the  time  originally  limited  has  expired.'''^ 

After  the  time  limited  in  vacation  for  the  signing  and 
sealing  of  a  bill  has  expired,  the  judge  is  powerless  to 
act,  and  he  can  not  be  vested  therewith  even  by  consent 
or  agreement  of  the  parties.''® 

An  order  fixing  the  time  for  filing  a  bill  of  exceptions  or 
certificate  of  evidence  may  be  extended  by  the  court  even 
though  the  time  first  fixed  by  order  of  the  court  has  ex- 
pired, if  the  application  for  extension  is  made  at  the  same 
tenn  at  which  the  original  order  was  entered.''^ 

Notwithstanding  the  i^rovision  of  section  59  of  the 
Practice  act  that  if  during  the  progress  of  the  trial  a 
party  shall  exce^it,  in  writing,  to  an  opinion  of  the  court 
it  shall  be  the  duty  of  the  judge  to  allow  the  exception 
and  sign  the  same,  "which  shall  then  become  a  part  of 
the  record,"  a  bill  of  excei)tions,  though  signied  by  the 
judge,  does  not  become  a  part  of  the  record  unless  it  is 
filed."' 

Since  the  taking  of  a  bill  of  exceptions  first  became  a 
part  of  the  procedural  law  in  Illiuois  it  has  never  been 


Harris  v.  People.  138  111.  63;    TV.  field,  58  111.  152;  see  Stein  v.  Ken- 

St.  L.  £  P.  Ry.  Co.  v.  People,  lOG  dall,   1    Bradw.    101;    Goodrich   v. 

111.  652;    People  v.  Ellsworth,  261  Cook,  81  111.  41. 

111.  275;   Hall  v.  R.  N.  A.,  231  111.  T^Hake  v.  Stntble,  121  111.  321. 

185;  Hill  V.  Guaranty  Co.,  250  111.  in  H awes  v.  People.  129  111.  123; 

242.  see  U.  S.  Ins.  Co.  v.  Shattiick,  159 

12  Evans  v.  Fisher,  5  Gilm.  453;  111.  610;  Pieser  v.  Milling  Co.,  222 
Burst  V.  ^Yayne,  13  lU.  664;  see  111.  139;  Hill  v.  City,  218  111.  178. 
Satonstall  v.  Comm.,  13  111.  705;  i»  Devine  v.  People,  100  111.  290; 
Dent  V.  Davison,  52  111.  109;  W.  Hawes  v.  People,  129  111.  123;  Yil- 
St.  L.  £  P.  R.  Co.  V.  People,  106  lage  v.  Howland,  136  111.  81. 

lU.  652;   Hake  v.  Struble,  121  III.  is  Schults    v.    Schults,    229    111. 

321.  420. 

13  Buckmaster  v.  Beames,  4  i»  Hall  v.  R.  N.  A.,  231  111.  185. 
Gilm.   443;    Brownfield   v.   Brown- 
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required  that  the  bill  should  be  reduced  to  form  at  the 
trial,  but  it  was  sufficient  if  this  was  done  during  the 
term,  although  it  was  essential  that  the  bill  should  show 
that  an  exception  was  taken  at  the  trial.*" 

Whore  a  bill  of  exceptions  is  presented  to  the  judge 
and  duly  signed  and  sealed  within  the  time  fixed  by  the 
order  of  the  court  for  filing  the  bill,  but  the  party  pre- 
senting the  bill  neglects  to  file  it  until  after  the  time  so 
fixed  has  expired,  the  bill  is  not  properly  a  part  of  the 
record  and  will  be  stricken  from  the  files  on  motion ;  nor 
can  there  be  any  amendment  to  show  omitted  matters, 
there  being  no  legal  bill  of  exceptions  to  amend.^^ 

When  a  party  has  presented  his  bill  of  exceptions  to 
the  judge  within  the  time  prescribed  for  the  filing  there- 
of, he  has  comi)lied  with  the  rule  so  far  as  it  is  in  his  pow- 
er to  do  so,  and  is  not  to  be  prejudiced  because  the  judge 
may  not  actually  sign  the  bill  until  after  the  time  so  fixed 
has  expired,**-  and  the  presumption  is,  where  the  judge 
has  sigiied  the  bill,  that  he  would  not  have  done  so  unless 
it  had  lieen  presented  in  due  time.  The  mere  fact  that 
the  bill  was  not  filed  within  the  prescribed  time,  does  not 
rebut  that  presumption;  though  it  may  be  rebutted  by 
proof.*^ 

An  amended  bill  of  exceptions,  filed  in  the  appellate 
court  without  suggesting  a  diminution  of  the  record,  or 
obtaining  leave  to  file  a  supiilemental  record,  and  after 
the  filing  of  the  record  itself,  will  not  be  considered  m 
determining  the  cause.''* 

If  a  judge  refuses  to  sign  a  bill  of  exceptions  properly 
presented  a  mandamus  will  be  awarded  to  compel  him 
to  do  so.^' 

io  Haines  v.  Danderine  Co.,  248  st  Elliot  v.  Levings,  54  III.  213; 

111.  259;   see  Hake  v.  Struhle,  111  see  Ooodrich  v.  City,  62   111.  121; 

111.  321.  Myers    v.    Phillips,    6S    III.    2G9; 

81  Hall  V.  R.  N.  A.,  231  111.  185.  Smith  v.  Newland,  40  111.  100. 

82 //oi«e«  V.  PeopZe,  129  111.  123;  »'<  People    v.    Pearson,    2    Scam. 

Hake  V.  Struble,  121  111.  321;    W.  189;    People   v.    Williams,   91    III. 

Chi.   R.   Co.   V.    Morrison,   IGO    111.  87:  People  v.  Prendergast,  117  111. 

288;  People  v.  RosenwaUl,  2G6  111.  5S8;    People  v.   Anthony,    129    111. 

.'"i4S;  Hall  v.  R.  N.  A.,  231  111.  185;  218;     Hawes    v.    People,    129     111. 

Hill  V.  duaranty  Co.,  250  111.  242.  123;    People  v.   Chytraus,   183   111. 

83  i'Vnis  V.  AlcClure,  40   111.  !)9.  190. 
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Man(^a»nis  will  not  lie  to  eompol  a  judge  to  si.Gfn  a  par- 
ticular hill  of  oxoeptions  wliicli  lie  lias  judicially  deter- 
mined contains  matter  not  proper  to  be  incorporated 
therein.*" 

The  sisirning  and  sealing  of  a  bill  of  exceptions  is  a  min- 
isterial act,  in  that  it  is  the  act  of  the  judge  and  not  that 
of  the  court,  and  hence  tlie  a})pellate  court  has  power 
to  grant  leave  to  amend  a  bill  of  exceptions  by  permitting 
the  trial  judge  to  affix  his  seal,  even  though  the  time  for 
filing  the  bill  is  passed.*'' 

A  bill  of  exceptions  is  not  invalidated  by  the  fact  that 
the  term  of  office  of  the  judge  who  signed  the  same  ex- 
pired after  he  had  signed  the  bill  but  before  the  same 
was  filed.**® 

When  the  recitals  of  the  record  made  up  by  the  clerk 
of  the  court,  and  a  bill  of  exceptions,  disagree,  the  latter 
will  prevail.®" 

Wlien  a  bill  has  been  once  signed,  sealed  and  filed  in 
the  proper  office,  it  imports  a  verity,  and  no  plea  or  aver- 
ment will  be  admitted  which  questions  the  truth  of  what 
it  imports."" 

No  seal  necessary. — Section  81  of  the  Practice  act  pro- 
vides that: 

"A  bill  of  exceptions  or  certificate  of  evidence  allowed  in  any  cause 
shall  be  deemed  sufficiently  authenticated  if  signed  by  the  judge  of  the 
court  in  which  the  cause  was  tried  or  by  the  presiding  judge  thereof, 
if  more  than  one  judge  sat  at  the  trial  of  the  cause,  without  any  seal 
of  the  court  or  judge  annexed  thereto."  si 

What  the  bill  should  contain. — A  party  excepting 
should  show  by  Ills  liill  all  those  matters  of  which  he 
intends  to  avail  himself  in  the  court  of  review,  and  which 
would  not  otherwise  ajipear  in  the  record  of  the  cause; 
the  fmiction  or  office  of  a  bill  of  exceptions  being  to  in- 
corporate into  the  record  and  preserve  exceptions  to  the 
rulings  of  the  court  upon  motions,  (juestioas  of  evidence, 
and  other  matters  which  otherwise  would  be  no  part  of 

so  People    T.    Chytraus,    183  111.  so  Hirth  v.  Lynch,  96  111.  408. 

190.  s"  Devinc  v.  People,  100  111.  290. 

ii  Chaplin  v.  R.  R.  Co.,  227  111.  m  Rev.   Stat.    (1913)    1871;    5  J. 

167.  &  A.  An.  SUt.  4944. 

»» Blake   V.   Hotel   Co.,   260  111. 
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it,  and  therefoi'e  could  not  be  considered  on  writ  of  error 
or  appeal.^^ 

Motions  and  affidavits  in  support  of  a  petition  for 
a  change  of  venue, "^  or  for  continuance,"^  or  of  any 
kind  f^  or  for  a  new  trial  f^  or  a  sworn  answer 
of  parties  to  an  attachment  for  a  contempt;^  or  a 
copy  of  an  instrument  indorsed  on  a  declaration  ;2  or 
a  bill  of  particulars,^  or  exhibits  or  instriunents  or  docu- 
ments offered  ;■*  affidavits  in  aid  of  motion  to  set  aside 


02  Tanlandingham  v.  Fellows,  1 
Scam.  233;  Hake  v.  Struhcl,  121 
111.  321;  Flaherty  v.  McCormick, 
123  111.  525;  Jones  v.  Village,  208 
111.  621;  Call  v.  People,  201  111. 
499. 

03  Schlump  V.  Tt eider sdorf,  28 
in.  68;  McElicee  v.  People,  77  111. 
493;  Bedee  v.  People,  73  111.  320; 
Pick  V.  Ketchum,  73  111.  366;  C.  M. 
d  St.  P.  R.  Co.  V.  Melville.  66  111. 
329;  Beacock  v.  Hosmer,  109  111. 
245;  Jones  v.  Tillage,  208  III.  621; 
People  V.  Weston,  236  111.  104; 
People  V.  Ellsicorth,  261  111.  275; 
Polski  V.  Czarnecki,  272  111.  34. 

04  Picfc  V.  Ketchum,  73  111.  366; 
Cully  V.  People.  73  III.  App.  475; 
Water  Works  Co.  v.  Parks,  207 
111.  46;  People  v.  Weston,  236  111. 
104. 

05  See  Lucas  v.  Farrington,  21 
111.  31;  Schuh  v.  D'Oench,  51  111. 
85;  Cunningham  v.  Craig,  53  III. 
252;  Jones  v.  People,  53  111.  366; 
Yanscoyoc  v.  Kimler,  77  111.  151; 
Thompson  v.  Wfti<c,  04  111.  314; 
Gaddy  v.  McCldave,  59  111.  182; 
Buettner  v.  M^.i;.  Co.,  90  111.  415; 
C.  B.  «t  A^.  R.  R.  Co.  V.  Boivman, 
122  111.  595;  Pardridge  v.  Morgen- 
thau,  157  111.  395;  Anderson  v. 
FM»er,  73  111.  App.  48;  S.  C.  174 
III.  221;  St.  L.  tC-  0.  K.  Co.  v.  Ba»ifc, 
209  111.  457;  People  v.  Drain  Dist., 
235  111.  278;  People  v.  Tiefce,  259 
111.   88;    People  v.   BoartZ,   203   111. 


326;  People  v.  7)w.  Co.,  267  111. 
504;  Ahvard  v.  Harper,  253  111. 
294;   ToMK  v.  Aitmaw,  237  111.  394. 

00  Boi/Ze  V.  Levings,  28  111.  314 
Trustees  v.  Misenhcimcr,  89  111. 
151;  .UcCord  v.  Banfc,  84  111.  49; 
Graham  v.  People,  115  111.  566; 
Fireman's  Ins.  Co.  v.  Pecfc,  126  111. 
493;  GoMZfi  v.  Hoioe,  127  111.  251; 
Harris  v.  People,  130  111.  457;  C. 
B.  <£•  (?.  R.  R.  Co.  V.  Haselicood, 
194  111.  69:  BaiZei/  v.  Smith,  168 
111.  84;  Union  Ins.  Co.  v.  Crosby, 
172  111.  335;  jlfojor  v.  Briggs.  194 
111.  435;  Peopie  v.  Smith.  201  III. 
454;  Br!(e)j  v.  People,  206  III.  417; 
Grand  Pacific  Hotel  Co.  v.  Pinker- 
ton,  217  111.  61;  MoDonald  v.  Peo- 
pZe.  222  111.  325;  Yarber  v.  K.  Co., 
235  III.  589;  People  v.  Melnick,  263 
111.  24. 

1  Comm.  V.  People,  31  III.  97. 

2  Smith  V.  Wi/soji,  26  111.  186; 
see  Martin  v.  Ehrenjels.  24  111. 
187;  Hippach  v.  Banfc,  169  111.  515. 

s  Eggleston  v.  Bwcfc,  24  111.  262; 
Scho field  V.  Settley,  31  111.  515; 
Sfar  Brewery  v.  Farnsivorth,  172 
Ill|  247;  Boyles  v.  Chytraus,  175 
111.  370. 

*  Lcgnard  v.  Rhodes,  51  111.  Apii. 
477;  Pn.'/e  v.  Brcio.  Co.,  54  111. 
App.  157;  Leavitt  v.  Kennicott,  54 
111.  App.  633;  Hennessy  v.  A/et«- 
.(7cr,  50  111.  App.  533;  Cheney  v. 
liealy,  56  111.  App.  90;  Reeve  v. 
Pcppard,  57  111.  App.  55G. 
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default;"  tlie  miimtes  of  the  trial  jikIco;"  can  only  be 
made  ii  part  of  the  record  by  a  bill  of  exceptions,  and 
unless  so  presented  will  not  be  considered  by  the  court 
of  review. 

While  no  particular  form  of  exception  is  required,  it 
must  appear  from  the  bill  of  exceptions  that  what  coun- 
sel did  at  the  time  was  intended  to  preserve  the  question 
involved  for  re%new  by  a  higher  court.'' 

Exceptions  are  taken  for  the  purpose  of  preserving 
questions  for  review  by  a  higher  tribunal,  and  a  mere 
statement  by  counsel  that  he  thinks  the  court  is  wrong 
is  no  more  effective  as  an  exception  than  would  be  a  sim- 
ple objection  by  counsel  to  a  ruling.''" 

It  is  not  sullicicnt  that  the  transcript  of  the  record, 
as  made  up  by  the  clerk,  shows  that  motions  were  made 
and  overruled,  and  that  an  exception  was  taken,^  but  the 
action  of  the  trial  court  in  admitting  certain  evidence  is 
open  to  review  if  excejitions  were  properly  preserved 
even  thoiigh  the  motion  for  new  trial,  the  ruling  thereon 
and  exc(>ption  to  the  ruling  are  not  preserved  in  the  bill 
of  exceptions.® 

The  proper  practice,  where  a  party  objects  to  an  order 
upon  a  petition  for  the  removal  of  a  cause  from  a  state 
to  a  federal  court,  is  to  preserve  in  a  bill  of  exceptions 
the  evidence  upon  which  the  order  was  made;  and  the 
record  will  then  show  whether  or  not  such  order  was 
erroneous." 

In  order  to  obtain  the  review  of  the  action  of  the  court 
in  granting,   refusing  or  modifying  instnictions,   it  is 


fBom  V.  Neu,  63  111.  539.  253  lU.  294;  People  v.  R.  Co.,  231 

» Battler  v.  People,  59  111.   68.  111.  112;   People  v.  Eionomac,  243 

f  Climax   Co.   v.    AmerUan   Co.,  111.  107. 
234  111.  179.  9  People    v.    Faulkner,    248    111. 

''^Climax  Co.  v.  American  Co.,  158. 
234  111.  179.  i»  W.  St.  L.  rf  P.  R.  R.  Co.  v.  Peo- 

»  James  v.  Dexter,  113  III.  654;  pie,  106  111.  652;  Hartford  Ins.  Co. 

Sands    v.    Eagey,    150     111.    109;  v.  Yanduzor,  49  111.  489;  M.  D.  T. 

Bailey  v.  Smith.  168  111.  84;  Union  Co.  v.  Joesting,  89  111.  152;  Cromie 

Ins.   Co.   V.    Crosby,   172    111.   335;  \:  Van  Xortivick,  56  Ul.  SoZ;  Home 

Grand  Pacific  Hotel  Co.  v.  Pinker-  Ins.  Co.  v.  Heck,  Q5  111.  111. 
ton,  217  111.  61;  Alivard  v.  Harper, 
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requisite  the  instructions  slionld  be  set  forth  in  the  bill 
of  exceiitious,  and  exceptions  thereto  noted  in  such  l)ill.'"" 

To  enable  tlie  reviewing  court  to  pass  upon  the  pro- 
jiriety  of  modified  instructions,  the  instructions  as  asked 
should  be  before  that  court,  and  also  the  modifications 
as  made  by  the  court  below.^^  Errors  assigned  on  the 
refusal  of  instructions  will  not  be  considered,  unless 
those  instructions  which  were  given  are  preserved  in 
the  record. ^^ 

Where  an  exception  is  taken  to  permitting  a  question 
to  be  asked,  and  the  witness  to  answer  it,  the  answer 
as  well  as  the  question  should  be  given  in  the  bill  of  ex- 
ceptions;^^ and  a  party  complaining  of  the  refusal  to 
admit  evidence,  should  show  by  his  bill  of  exceptions 
what  the  evidence  was  which  was  offered  and  refused.^* 

Recitals  of  the  clerk  that  exceptions  were  taken,  are 
of  no  effect^'^  and  camiot  prevail  against  what  is  shown 
in  opposition  to  them  in  the  bill  of  exceptions.*" 

In  the  case  of  an  exception  to  the  admissibility  of  tes- 
timony, the  particular  testimony  objected  to,  and,  it 
seems,  the  ground  of  the  objection,  should  appear  by  the 
bill  of  exceptions.^'  And  where  the  bill  of  exceptions 
does  not  purport  to  contain  all  the  evidence,  the  presump- 
tion is  in  favor  of  the  verdict.^* 

'^ot  Martin  v.  People,  13  111.  341;  see  Warner  v.  Manski,  17  111.  234. 

C.  M.  d  St.  P.  Ry.  Co.  V.  Harper,  n  Eirhy  v.  Watt.  1!)  111.  393.   . 

128  111.  384;   Ry.  Co.  v.  Stout.  1.'30  ^^  Ochlcr    v.    Schrocder,    46    III. 

111.  9;  Ry.  Co.  v.  Anderson,  193  111.  App.  204;  Hippach  v.  Makeever,  64 

9;  C.  B.  li  Q.  R.  Co.  v.  Haselwood,  111.  App.   126;    s.   c,  166   111.   136; 

194  111.  69.  Fireman's  Ins.  Co.  v.  Peck,  126  111. 

II  Boise  V.  Henney,  32  III.   130;  493;  Mayor  v.  Brings,  194  111.  435; 

BaUance   v.    Leonard,   37    111.    43;  Aden  v.  Road  Dist.,  197  111.  220; 

Gulliver  v.    Ex.   Co.,   38    111.    502;  McDonald  v.  People,  222  111.   225; 

Prindeville  v.  People,  42  III.  217;  Call  v.  People.  201  111.  499;  People 

Gill  V.  Skelton,  54  111.  15S;   Kruo  v.  Economac,  243  111.  107;   Arnold 

V.  Ward,  Tt   111.  603.  v.  Dodson,  272  111.  377. 

i2  0ill   V.    Skelton,    54    111.    158;  '"  I.  n.  d  W.  R.  Co.  v.  Hcndrian, 

Cox  V.  People,  109  111.  457;   C.  M.  190  111.  501;  Arnold  v.  Dodson,  272 

rf  8t.  P.  Ry.  Co.  V.  Yando,  127  111.  111.  377. 

214.  ^T  Myers  v.  People,  26   111.   173; 

13  Miller    v.    Houckc,    1     Scam.  Joltn.ion  v.  R.  R.  Co.,  Ill  111.  413. 

501;    Russell   v.    Martin.   2    Scam.  ^x  Elizahctlitown    v.     Le/ter,    23 

492;  Hays  v.  Smith,  3  Scam.  427;  111.   90;    Buckland  v.   Qoddard,  36 
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If  documents  introduced  arc  lengtliy,  and  relate  partly 
to  other  matters,  it  seems  the  material  parts  only  need 
be  preserved  in  the  record.'** 

A  bill  of  exceptions  is  not  necessary  in  any  case  where 
the  error  is  intrinsic,  appearing  on  the  face  of  the  rec- 
ord.^" iVn  exception  to  the  overruling  of  a  demurrer,-' 
or  a  motion  in  arrest  of  judgTnent,--  is  improper,  as  these 
matters  are  part  of  the  record,  and  need  no  bill  of  excep- 
tions to  make  them  so.  If  a  bill  of  exceptions  includes 
the  pleadings  in  the  cause,  or  other  unnecessary  matters, 
the  costs  thereby  occasioned  will  be  taxed  against  the 
party  who  caused  their  insertion.-'' 

Interrogatories  to  and  answers  (^f  a  garnishee,-^  or 
a  submission  and  award  tiled  for  the  purpose  of  obtain- 
ing judgment,-'^  are  part  of  the  record,  and  need  not  be 
put  into  a  hill  of  exceptions.  Objections  to  remarks  of 
counsel  not  contained  in  the  bill  of  exceptions  will  not  be 
considered  on  appeal.-** 

Where  a  judgment  is  confessed  in  term,  on  a  promis- 
sory note  and  warrant  of  attorney,  these  papers  can  be- 
come part  of  the  record  only  by  being  preserved  in  a 
bill  of  exceptions;"'  but  it  is  otherwise  in  the  case  of  a 
judgment  confessed  in  vacation.-* 

111.   206;   BaUance  v.  Leonard.   37  207;  Mix  v.  Nettleton.  29  111.  245; 

111.  43;   R.  R.  Co.  v.  Mclntirc,  39  Chase  v.  DeWolf,  69  111.  47;  O/JIcld 

111.  298;  Esty  v.  Grant,  55  111.  341;  v.    Siler,   15   Bradw.   308;    City  v. 

Trustees   v.    Misenheimer,    89    111.  Mecartney,  216  111.  377;   Nordhaus 

151;   Lawyer  v.  Langhans.  85  111.  v.  B.  R.  Co.,  242  111.  166. 

138;   Culliner  v.  Nash,  76  111.  515;  -^  Mix  v.  Nettlcton,  29  III.  245; 

Front  V.  O-rout,  72  111.  456;  Henry  Nichols  v.  People.  40  111.  395. 

V.   Halloway,   78    111.    356;    Lee   v.  23/.  ^  n_  /.  ft.  co.  v.  Jones,  20 

Toicn,    118    111.    304;     Garrity    v.  111.  221;   Vandusen  v.  Pomeroy,  24 

Hamburger,    136    111.    499;     Good-  111.  289. 

tcillie  V.  Lake,  137  111.  51;  Auburn  ^*  Rankin    v.    Simonds.    27    111. 

V.  Goodwin,  128  111.  57.  352. 

IS  Trustees  v.   M'cUhlcy,   19   111.  '■>  Buntain  v.  Curliss.  27  111.374. 

64.  =«  People  v.  Board,  26   111.   App. 

to  Kitchen    V.    Burgicin,    21    111.  476;  fficfcom  v.  Ppo;;Ze.  137  III.  75; 

40;    Stoijt   V.    Castle.   23    111.   209;  Gannon  v.  People,  127  III.  507. 

Schmidt  V.  ^kelly.  10  Bradw.  564;  ~^  Waterman  v.  Caton,  55*111.  94. 

City  V.  Mecartney.  216  111.  377.  -^Durham  v.  Brown.  24  111.  93; 

21  Hawk   V.   McCuUough,   21    111.  Waterman  v.  Caton,  55  III.  94. 
220;    Hamlin  v.   Reynolds   22    111. 
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An  order  striking  an  answer  from  the  files  will  be  pre- 
sumed, on  appeal,  to  have  been  based  upon  sufficient 
grounds,  where  neither  the  answer,  the  motion  to  strike, 
the  ruling  of  the  court  nor  an  exception  to  the  ruling  is 
preserved  by  a  bill  of  exceptions.-'' 

Alleged  improper  actions  in  open  court  on  the  part  of 
parties  litigant  must  be  objected  to  and  made  to  appear 
in  the  bill  of  exceptions,  otherwise  such  actions  cannot 
be  reviewed  by  the  supreme  court.^" 

Upon  appeal  from  a  judgment  of  the  county  court  sus- 
taining the  legal  objections  to  a  special  assessment  a 
bill  of  exceptions  is  necessary,  where  a  consideration 
of  the  evidence  is  required  in  order  to  determine  whether 
the  court  erred  in  sustaining  such  objectious.^^ 

An  exception  to  the  final  order  of  the  county  court  sus- 
taining the  legal  objections  to  a  special  assessment  can 
be  preserved  only  by  a  bill  of  exceptions,  and  not  by  a 
recital  of  the  clerk  in  the  record.^- 

A  recital  by  the  clerk,  in  the  traiiscript  of  the  record 
of  a  special  tax  proceeding,  that  upon  judgment  of  con- 
firmation being  entered  the  defendants  prayed  an  ap- 
peal, does  not  present  for  review  the  errors  assigned 
upon  the  record  which  only  question  the  finding  and 
judgment  of  the  couuty  court.^^ 

An  objection  and  exception  to  the  eutry  of  a  judgment 
overruling  objections  to  a  tax  should  be  saved  by  a  bill 
of  exceptions  in  order  to  preserve  for  review  errors  not 
appearing  on  the  face  of  the  pleadings  or  judgment,  and 
it  is  not  sufficient  that  the  judgment  entered  in  court 
shows  tliat  objection  and  exception  were  taken.'''' 

Jurisdiction  of  the  subject  matter  cannot  be  conferred 
by  consent  of  the  parties  nor  be  waived  by  failure  to 
ol)ject,  and  may  bo  questioned  for  the  first  time  on  ap- 
peal «ir  writ  of  error,  or,  if  the  objection  is  raised  in  the 
trial  court,  no  hill  of  exceptions  is  necessary  to  preserve 
the  question  for  r(>view  on  njiiieal  or  writ  of  error.^'' 

it  Town  V.  Artman,  237  111.  Sfll.  a= //nrf. 

30  Dec?  V.  Heiliqcnstcin,  2-14  sa,/o»rs  v.  Villnpc,  20S  IH.  G21. 
111.  239;  Peyton  v.  Tillage,  172  111.  ^^  People  v.  O'Gara,  231  111.  172. 
102.  ^■'  City  V.  Schoeherlein,  230  111. 

31  City  V.  Opdcn,  227  HI.  595.  496. 
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Orig-inal  papers,  even  by  consent,  can  not  be  presented 
in  tlie  rovk'wiiii;-  court  as  a  jiart  ol'  a  hill  ol'  exceptions, 
unless  something  is  to  be  determined  by  an  inspection 
of  tliem,  or  they  can  not  l)e  cxhil)itc(l  by  copy  so  as  to 
present  the  point  oi'  law  intench'd  to  be  raised — and  then 
they  shoukl  be  clearly  ideutiiied  l)y  the  bill  of  excep- 
tions.^" 

A  bill  of  exceptions  presenting  a  mere  abstract  propo- 
sition, as  applicable  to  one  case  as  to  another,  can  not 
1)6  made  the  foundation  of  a  writ  of  error.  The  party 
excei)ting  must  distinctly  point  out  wherein  he  supposes 
himself  to  be  aggrieved.'^ 

Although  a  bill  of  excejitions  may  show  that  testimony 
was  improperly  admitted  or  excluded,  or  instructions 
were  improperly  given  or  refused,  or  other  error  was 
crmmiitted  by  the  court,  yet  unless  it  also  appears  from 
the  bill  that  the  proper  objections  were  made  and  ex- 
ceptions taken,  such  matters  can  not  be  assigned  for  er- 

J.QJ.  38 

Documentary  evidence  is  sufficiently  made  a  part  of 
the  record  by  recitals  in  the  bill  of  exceptions  that  it 
was  marked  by  certain  numbers  and  attached  thereto 
and  made  a  part  thereof,  and  by  attaching  the  same  to 
such  bill  designated  by  such  numbers,  before  the  bill  is 
signed  and  sealed  by  the  judge.^^ 

If  only  legal  questions,  such  as  the  effect  of  giving 
or  refusing  instnictions,  are  intended  to  be  raised  on  ap- 
peal or  error,  it  is  proper  for  the  bill  of  exceptions  or 
certificate  of  evidence  to  state  that  there  was  evidence 
tending  to  support  both  sides  of  the  case."*" 

36  Trustees   v.   Welchley,  19   III.  C.  £  R.  I.  R.  Co.  v.  McKean,  40  111. 

64.  218;    McClurkin  v.  Ewing,   42  111. 

!iT  King   v.    Kenny,    4    Ohio    79;  282;    McPlirrson   v.    Hall,    44    111. 

McDoiigal  v.  Fleming.  4  Ohio  388;  264;    Boynton  v.  Remvick,  46  111. 

Leiris  V.  Bank.   12   Ohio   132;   see  2S0;  Johnson  v.  Oillctt,  52  111.358; 

3Iyers  v.  Peoplf.  26  111.  173.  Mlngia  v.   People,   54   111.   274;    T. 

38  Snyder  v.  Laframboise,  Breese  F.  d  W.  R.   Co.  v.  Miller,  55   111. 

268;  Pecfc  V.  Bof/ffess,  1  Scam.  2S1;  448;    Wright   v.    Wheeler,    55    III. 

Smith  V.  Kahili,  17  111.  67;  Sedg-  528;  People  v.  Waite,  237  111.  164. 
uick     V.     Phillips.     22     111.     183;  ^o  Legnard  v.  Rhoades,   156   111. 

Mathews  v.  Hamilton,  23  111.  470;  431;  Moses  v.  Loomis.  156  III.  392. 
/.  C.  R.  Co.  V.  Oai-ish,  39  lU.  370;  *o  Johnson  v.   Johnson,   187    111. 
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Where  the  proceedings  is  one  at  law  it  will  lie  pre- 
sumed, in  the  absence  of  a  bill  of  exceptions,  that  the 
evidence  heard  was  ample  to  support  the  judgment.*^ 
Where  there  is  no  bill  of  exceptions  in  the  case,  the  pre- 
sumption arises  that  the  necessary^  proof  was  introduced 
in  the  court  below  to  sustain  the  findin,!?s  of  tbe  judgment 
and  the  allegations  of  the  pleadings  ^~  and  that  the  pro- 
ceedings of  the  trial  coui-t  were  regular  and  free  from 

43 

Amendment  of. — Bills  of  exception  may  be  amend- 
ed upon  application  and  notice  to  the  adverse  party; 
but  it  must  be  done  in  term  time,**  unless  based  upon 
some  official  or  qvasi  official  note  or  memorial  paper  re- 
maining in  the  files  or  included  in  the  record.  It  can 
not  be  amended  after  term  upon  the  mere  recollection 
of  the  judge  or  any  other  person,  nor  upon  ex  parte  af- 
fidavit or  testimony  afj^r  the  event.'^ 

Where   cause  is   tried  without   a   jury. — Section   82 

provides  that: 

"Exceptions  taken  to  decisions  of  the  court,  upon  the  trial  of  causes 
in  which  the  parties  agree  that  both  matters  of  law  and  fact  may 
be  tried  by  the  court,  and  in  appeal  cases,  tried  by  the  court  without 
the  intervention  of  a  jury,  shall  be  deemed  and  held  to  have  been 
properly  taken  and  allowed,  and  the  party  excepting  may  assign  for 
error  any  decision  so  excepted  to,  whether  such  exception  relates  to 
receiving  improper  or  rejecting  proper  testimony,  or  to  the  final  judg- 
ment of  the  court  upon  the  law  and  evidence."  -is 

Wliere  the  bill  of  exceptions  fails  to  set  out  the  find- 
ings and  judgment  of  the  court  on  a  trial  witliout  a  jury, 
and  to  show  they  were  properly  excepted  to,  no  question 

S6;  Costly  V.  McGowan.  in  J\l.7C>.  **  Goodrich    v.    Minonk,    62    111. 

*i  Clark  v.   Bnrke,  172   111.   109.  121;  Myers  v.  Phillips.  68  111.  269; 

*^Boylcs    V.    Chytrans,    175    111.  Smith    v.    Newland,    40    111.    100; 

370;    Egglcslon  v.    Trust   Co.,   20,5  Ilrinscn    v.    Lamb,    117    111.    549; 

111.  172;  City  v.  Mecartncy,  21G  111.  People  v.   Anthony.   129    111.    218; 

377;  Hagen  Paper  Go.  v.  Pub.  Co.,  Wright  v.  &riffey,  146  III.  394;   C. 

2G9  lU.  535.  n.  <£•  Q.  R.  Co.  v.  Levy,  57  111.  App. 

ii  People   V.   Ellsicorth,   261    III.  365. 

275;    Bonardo   v.   People,    182    111.  *^  Drrycr  v.  People,  188   111.  40. 

411;    People  v.   Dr.  Dist.,   235   111.  -"o  Rev.   Stat.    (1913)    1S71;    5  J. 

278;    Laird  v.   Dickenson,  241   111.  &  A.  An.  Stat.  4944. 
480. 
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arisinc:  njion  sncli  findiiiirs  and  jndirmont  can  be  consid- 
ered by  tlie  court  of  i-eview;"  and  wiicre  no  propositions 
of  law  arc  submitted,  it  will  be  assumed  that  'the  court 
ruled  the  law  correctly.^'* 

A  court  of  review  will  not  consider  assis;innents  of 
error  which  question  the  finding  and  judii^iient  of  the 
lower  court  in  cases  tried  without  a  jury  unless  excep- 
tions thereto  have  been  duly  taken  and  preserved  by  a 
bill  of  exceptions.'"' 

It  is  impossible  to  give  forms  of  bills  of  exceptions 
applicable  to  all  cases.  The  following  may  be  used,  vary- 
ing tlicni  to  suit  the  circumstances. 

No.  330.    Bill  of  exceptions  to  evidence,  instructions,  and  denying  of 
motion  for  new  trial. 

In  the  Court. 

Term,  19—. 

A.  B.  ^ 
vs.       K.  Assumpsit. 
C.  D.   J 

Be  it  remembered,  that  on  the  trial  of  this  cause,  in  this  term,  the 
plaintiff  gave  in  evidence  on  his  behalf  as  follows,  that  is  to  say: 

J.  K.,  being  duly  sworn,  testified:  My  name  is  J.  K. ;  I  am  ac- 
quainted with,  etc.  (Objections  made  and  exceptions  taken  in  the 
course  of  the  examination  Ttiay  be  set  forth  i7i  this  m/inner:)  There- 
upon the  counsel  for  the  plaintiff  asked  the  witness  this  question: 
What,  etc.  To  which  question  the  defendant,  by  his  counsel,  then  and 
there  objected,  for  the  reason,  etc.;  but  the  court  overruled  the  objec- 
tion, and  permitted  the  witness  to  answer  the  question,  which  he  there- 
upon did  as  follows:  I  heard,  etc.  To  which  ruling  and  decision  of 
the  court,  in  permitting  this  question  to  be  so  asked  and  answered,  the 
defendant,  by  his  counsel,  then  and  there  excepted.  (Proceed  with  the 
testimony  thus:)  And  thereupon  the  witness  further  testified:  I  acted 
for  the  plaintiff,  etc. 

On  cross-examination  by  the  counsel  for  the  defendant,  this  witness 
testified:     I  was  not  present,  etc. 

(Proceed  in  like  manner  imth  the  testimony  of  any  other  witness  for 
the  plaintiff.) 

And  thereupon  the  defendant  gave  in  evidence  on  his  behalf  as  fol- 
lows, that  is  to  say: 

*T  OouM  V.  Howe,  127  111.  251;  Gould  v.  Howe,  127  III.  251;  E.  St. 

Bank  v.  LeMoyne.  127  111.  253.  L.  R.  Co.  v.  Cauley,  148  111.  490; 

<8  Bank    v.    LeMoyne,    127    111.  Fireman's  Ins.  Co.  v.  Peclc,  126  Ii;. 

253;  People  V.  McCoy,  132  III.  138;  493;   Bailey  v.  Smith,  168  111.  84; 

Hobbs  V.  Greifenhagen,  194  111.73.  Hotel  Co.  v.  Pinkerton,  217  111.  61. 

*<>  Martin  v.  Foulke,  114  111.  206; 
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(Here  insert  the  testimony  for  the  defendant,  with  any  ohjections 
made  and  exceptions  taken  by  him.) 

The  foregoing  was  all  the  evidence  introduced  on  the  trial  of  this 
cause. 

And  thereupon  the  court  gave  to  the  jury,  on  behalf  of  the  plaintiff, 
the  following  instructions,  to  wit: 

{Here  insert  the  instructions  for  the  plaintiff.) 

To  the  giving  of  each  and  all  of  which  instructions  the  defendant, 
by  his  counsel,  then  and  there  excepted. 

And  thereupon  the  court  gave  to  the  jury,  on  behalf  of  the  defend- 
ant, the  following  instructions,  to  wit: 

(Here  insert  the  instructions  given  for  the  defendant.) 

And  the  defendant,  by  his  counsel,  then  and  there  asked  the  court  to 
also  give  to  the  jury  the  following  instructions,  to  wit: 

{Here  insert  the  refused  instructions.) 

But  the  court  refused  to  give  these  instructions  to  the  jury;  to  which 
rulings  and  decision  of  the  court  in  refusing  to  give  the  same,  and 
each  of  them,  to  the  jury,  the  defendant,  by  his  counsel,  then  and 
there  excepted. 

And  the  defendant,  by  his  counsel,  then  and  there  asked  the  court  to 
give  to  the  jury  the  following  instructions,  to  wit: 
(Here  insert  instructions  as  originally  offered.) 

But  the  court  refused  to  give  said  instructions  as  offered,  but  modi- 
fied the  same  so  as  to  read  as  follows,  and  as  so  modified,  gave  the 
same  to  the  jury. 

(Here  insert  modified  instructions.) 

To  which  ruling  of  the  court  in  refusing  to  give  said  instructions 
as  offered,  and  in  gi\ing  the  same  to  the  jury  as  modified,  the  defend- 
ant, by  his  counsel  then  and  there  excepted. 

And  thereupon  the  jury  rendered  a  verdict  against  the  defendant; 
whereupon  the  defendant,  by  his  counsel,  then  and  there  moved  the 
court  to  set  aside  the  verdict  so  rendered,  and  grant  a  new  trial  of  this 
cause,  and  filed  the  following  reasons  in  writing  for  his  motion,  to  wit: 

(Here  insert  the  reasons  filed.) 

But  the  court  denied  the  motion,  and  gave  judgment  on  the  verdict 
against  the  defendant;  to  which  decisions  of  the  court,  in  denying  such 
motion,  and  in  rendering  such  judgment,  the  defendant,  by  his  coun- 
sel, then  and  there  excepted. 

And  forasmuch  as  the  matters  above  set  forth  do  not  fully  appear  of 
record,  the  defendant  tenders  this  his  bill  of  exceptions,  and  prays  that 
the  same  may  be  signed  by  the  judge  of  this  court  pursuant  to  the 

statute  in  such  case  made;   which  Is  done  accordingly,  this  day 

of,  etc. 

L.  M.,  Judge. 

The  fact  that  the  bill  of  exceptions  contains  all  the 
evidence  need  not  appear  by  an  express  statement  to 
that  effect  in  the  bill  itself  or  in  the  certificate  of  the  trial 
judge,  if  it  sulTieiciitly  apiiears  from  expressions  in  the 
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hill,  which,  when  considered  collectivelj',  are  equivalent 
fo  such  statomont.''" 

Where  a  case  is  tried  hy  the  judge  without  a  jury  and 
l)ropositions  of  law  are  submitted  the  following  should 
be  incorporated  in  the  bill  of  exceptions,  to  wit : 

And  now  comes  the ,  by  attorney,  and  submits  to  the  court 

the  following  propositions,  and  moves  that  the  same  may  be  held  as 
law  in  the  decision  of  this  cause,  to  wit:  (Insrrt.)  But  the  court 
denied  said  motion  and  refused  to  so  hold  said  propositions  of  law,  or 

either  of  them;  to  which  ruling  of  the  court  the  then  and  there 

excepted. 

And  thereupon  the  court  found  the  issues  in  favor  of  the  and 

assessed  the damages  at  the  sum  of ;  to  which  finding  of  the 

court  the then  and  there  excepted. 

Whereupon  the  court  gave  judgment  on  said  finding  in  favor  of  the 

and  against  the  for  the  sum  of and  costs  of  suit;   to 

which  decision  of  the  court  in  rendering  said  judgment  the  by 

counsel,  then  and  there  excepted. 

No.  331.     Bill  of  exceptions  on  the  refusal  of  a  continuance. 

(Title  of  court,  etc.)     Be  it  remembered,  that  on  this  day  of, 

etc.,  in  this  term,  the  defendant  moved  the  court  to  continue  this 
cause,  on  account  of  etc.  and  read  and  filed  in  support  of  his  said 
motion  the  following  affidavit,  to  wit:  (Here  insert  the  a/fidavit.) 
But  the  court,  having  heard  the  said  affidavit,  (*)  denied  the  said 
motion,  and  refused  to  continue  this  cause;  to  which  ruling  and  de- 
cision of  the  court,  the  defendant,  by  his  counsel,  then  and  there 
excepted:  And  because  the  matters  aforesaid  do  not  fully  appear  of 
record,  the  defendant  presents  this  his  bill  of  exceptions,  and  prays 
that  the  same  may  be  signed  and  sealed  by  the  judge  of  this  court, 
pursuant  to  the  statute,  etc.,  which  is  accordingly  done. 

L.  M.,  Judge. 

In  the  case  of  a  motion  on  whicli  counter  affidavits  or 
testimony  may  be  heard,  insert  (at  the  asterisk  in  the 
above  form)  the  words,  "which  was  all  the  evidence 
heard  in  that  behalf,"  first  setting  forth  all  the  affidavits 
or  testimony  introduced.'^* 

Other  forms. — See  several  bills  of  exceptions  to  in- 
structions of  the  court,  in  1  Scam.  R.  47,  107,  181,  187; 
a  bill  of  exceptions  to  evidence  and  the  denial  of  a  mo- 

io  Sticknry  v.  Cassell,  1  Gilm.  331;P<'op!e  v.  .'JrawYnn,  2G5  111.  609. 
420;    Marine   Bank   v.    Rushmore.  si  A/iZZer  v.  Uetzger,  16  111.  390. 

28  111.  463;   Cerny  v.  Glos.  2G1  111. 
7T 
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tion  for  a  new  trial,  in  18  111.  E.  392 ;  and  a  bill  of  excep- 
tion on  the  denial  of  a  motion  to  set  aside  a  judgment 
by  confession,  Lii  1  Scam.  R.  428. 


SECTION  VIII. 
DOCKET— HEARING. 

The  rule  with  reference  to  the  time  of  filing  the  rec- 
ord in  the  suj^reme  and  aiipellate  courts  has  already  been 
fully  considered. 

Eule  23  provides  that: 

"Causes  in  which  the  people  are  a  party,  and  in  which  they  have  a 
direct  Interest  in  the  decision,  shall  be  placed  at  the  head  of  the  docket; 
all  other  cases  shall  be  docketed  and  called  for  argument  in  the  order 
in  which  the  records  shall  have  been  filed  with  the  clerk:  Provided, 
howei'er,  that  causes  which,  in  the  judgment  of  the  court,  involve  Im- 
portant public  interests  may  be  advanced  on  the  docket."  ^ 

Rule  24  provides  that: 

"In  preparing  the  docket  of  the  business  of  the  terms  the  clerk  shall 
place  upon  the  same  all  cases  pending  in  which  final  judgment  has  not 
been  entered,  and  in  all  such  cases  where  the  case  shall  have  been  sub- 
mitted to  the  court  for  consideration  the  clerk  shall  note  upon  the 
docket  the  term  at  which  such  case  was  submitted."  ss 

Rule  25  provides: 

"All  petitions  for  rehearing  shall  be  docketed  separate  and  apart 
from  the  trial  docket."  ''■> 

Section  99  of  the  Practice  act  provides  that: 
"All  cases  in  the  appellate  or  supreme  court  on  appeal  or  writ  of 
error  shall  be  docketed  as  in  the  trial  court,  except  that  the  party 
taking  the  appeal  or  suing  out  the  writ  of  error  shall  be  called  the 
ai)pellant  or  plaintiff  in  error,  as  the  case  may  be,  and  the  other  party 
the  appellee  or  defendant  in  error.  *v 

Call  of  docket — Expiration  of  rules. — Rule  26  provides 

tliJit: 

"The  trial  docket  shall  be  called  numerically,  and  the  causes  shall  be 
argued,  continued  or  otherwise  disposed  of  as  they  are  called,  unless, 
for  good  cause  shown,  they  be  placed  at  the  foot  of  the  docket.  All 
unexpired  rules  will  terminate  ujion  the  ciill  of  the  cause  for  hearing. 

37  273  111.  10.  -loHcv.  Stat.  (1913)  lS7.''j;  5  J.  & 

38  273  III.  19.  A.  An.  Stat.  5018. 
30  273  III.  20. 
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Pioiidid.  that  if  the  court  shall  give  time  to  either  party  without  the 
consent  of  the  other,  the  cause  shall  not  lose  its  precedence  on  the 
docket."  " 


SECTION    IX. 
ASSIGNMENTS   OF   ERROR. 

Supreme  Court  Riilo  11  provides  tliat: 

"Tlie  appellant  or  lUaintiff  in  error  shall  in  all  cases  assign  errors 
at  the  time  of  filing  his  record  in  tliis  court,  and  on  failing  to  do  so 
the  case  may  be  dismissed  or  the  judgment  or  decree  be  affirmed;  but 
other  errors  may  be  assigned  after  the  filing  of  the  record,  by  leave 
of  the  court  or  of  one  of  the  justices.  The  appellee  or  defendant  in 
error  shall  have  the  right  to  assign  cross-errors,  as  allowed  by  the 
statute,  within  two  days  after  the  record  is  filed  in  this  court,  and  not 
afterwards  without  special  leave  of  the  court  or  of  one  of  the  justices. 
The  assignment  of  errors  and  cross-errors  must  be  written  upon  or 
attached  to  the  record."  *- 

The  supreme  or  appellate  court  will  not  consider  any 
errors  not  assij^ned  upon  the  record;^-  and  an  appeal  will 
be  dismi.'^sed  if  the  assignment  of  errors  is  not  attaclied 
to  the  record,^*  and  the  court  will  simply  afhrm  the  judg- 
ment or  decree.** 

One  defendant  in  error,  or  a]ipellee,  can  not  assign  er- 
rors in  behalf  of  one  with  whom  he  was  impleaded  in  the 
court  below;*"  and  error  can  not  be  assigned  by  a  party 

*i273  III.,  page  20.  v.   Davis.   129    111.    236;    Benneson 

42  273    III.    page    14;     Schaeffer  v.   Savage,   119   111.   135;    Capek  v. 

V.   Burnett,   217   111.   84;    Gibbs   v.  Kropik,    129    III.    509;     Davis    v. 

Blackwell,    40    111.     51;     Gage    v.  Lang,  153  111.  175;    Union  Ins.  Co. 

Brown,  125  111.  522;   Ditch  v.  Sen-  v.  Kirchoff,  149  111.  536;   Smith  v. 

nott,  116   111.  28S;    Montgomery  v.  DflHlt,    244    111.    75;     Skinner    v. 

Black,  124   111.  57;    Johnson  v.  F.  Sullivan,    227    111.    93;    Forcum   v. 

M.  Ry.,  Ill  111.  413;  Becker  v.  Peo-  Brovm,   251   111.   301;    So.   Side  li. 

pie,  54  111.  App.  490.  Co.  V.  Nesvig,  214  111.  463. 

^^  Gilbert  v.    Maggord,   1    Scam.  **Williston  v.  Fisher,  28  III.  iZ; 

471;    Jackson   v.    Warren,    32    111.  Ditch    v.    Sennott.    116    111.    288; 

331;    Pro.  Life  Ins.  Co.'  v.   Foote,  McCormick  v.  Ry.  Co.,  219  111.593; 

70  111.  361;  Meyers  v.  Andrcics,  87  Kominski  v.   People,   219    111.   595. 

111.   433;    Diversey   v.  Johnson,   93  -i'^  Buckley  v.  Eaton,  60  III.  253; 

111.    547;    Page   v.    People,    99    111.  Gilbert  v.  McCoy,  6S  111.  205;  Page 

418;   Hyi'.op  v.  Finch,  99  111.  171;  v.    People,    99    111.    41S;     Ditch    v. 

Pittsburgh  R.  Co.  v.  Reich,  101  111.  Sennott.   116   111.   288. 

157;  Oitc/i  V.  Sennott,  IIG  111.  288;  *'••  Fonville    v.    Sauszer,    73    111. 

Davis  V.  Lang,  153  111.  175;   Gage  451;  Morse  v.  Smith,  83  111.  396; 
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not  affected  thereby,*'  but  whicli  is  prejudicial  only  to 
others  who  do  not  complain.'*'* 

Error  must  be  assigned  in  the  appellate  court,  or  it 
will  not  be  considered  in  the  supreme  court.*" 

Where  an  interlocutory  order  involves  and  determines 
a  matter  of  substantial  right,  and  is  continued  in  force 
by  the  final  decree,  error  may  be  assigned  upon  such 
order.^"* 

It  is  only  of  the  judgment  of  the  court  that  the  party 
can  complain,  and  not  the  reasons  upon  which  the  de- 
cision is  found  ed.'^' 

A  party  not  joining  in  an  appeal  from  an  order  dis- 
missing a  bill,  can  not  assign  errors  upon  the  record  with- 
out leave  of  court.'^^ 

The  assignment  of  errors  in  a  strict  common  law  sense 
is,  in  effect,  the  complaint  or  declaration  of  the  plain- 
tiff in  en'or,  and  resembles  in  every  material  respect  the 
initial  pleading  in  a  court  of  original  jurisdiction.^^ 

The  assignment  of  errors  is  the  pleading  of  the  appel- 
lant or  phiintiff  in  error  and  must  be  signed  by  him  or 
liis  attorney,  and  absence  of  such  signature  is  ground 
for  motion  to  dismiss.''* 

Where  a  writ  of  error  is  sued  out  by  a  person  who  was 

Carter  v.  Rodewcild,   108   111.   351;  i^Hesing  v.  Atty.  Ocn.,  104   111. 

Broivn  v.  MinU'r,  21  III.  App.  60;  292;  City  v.  Cameron,  120  111.  447; 

S.   C,   128   111.   148;    Bcal   v.   Ear-  Ransom    v.    Henderson,     114    111. 

rington,  116  111.  113.  528;  Lagger  v.  Ass'n,  146  111.  283; 

*7  Clark  V.  Marfieia.  77  111.  258;  Press  v.  Woodley.  160  III.  433. 

Richards   v.    Greene,    78    111.    525;  *o  Hansen  v.  Miller,  145  III.  538; 

Stow  V.  Steele,  83  111.  422;  Jacobs  U.  8.  Wringer  Co.  v.  Cooney,  214 

V.   Turpin,  lb.  424;   Reed  v.  Boyd,  111.  520;    C.  d  E.  1.  R.  Co.  v.  Cog- 

84   111.  66;    Rowand  v.  Carroll.  81  gins.  212   III.  369;    Reisch  v.  Peo- 

111.  224;  Walker  v.  Abt.  S3  111.  22fi;  pie.  229  III.  574;  /.  I.  d  M.  Ry.  Co. 

Stone  V.  Wood,  85  111.  603;  Dicker-  v.  Ring,  219  111.  91. 

son  y.  Hendry x.SS  U\.  GG;   Downey  ^"Republic  Ins.  Co.  v.  Sivigert. 

V.  O'Donnell,  92  111.  559;  Jefferson  135  III.  150. 

V.  Jefferson,,  96  111.  551;   Bowman  ^'■Campbell   v.    Powers,    139    111. 

V.  Ry.  Co.,  102  111.  459;   Mchitire  128. 

V.  Yates,   104   111.  491;    Warden  v.  '•■^  Howe  v.  South  Park,  119   111. 

Crist,  106  111.  326;    Gage  v.  Reid,  101. 

lis   111.   35;    Agneio  v.   Fults,    119  '-^  Cochonour  v.  Ratcliff.  223  111. 

111.    296;    Real   v.   Harrington,    110  274;   Cass  v.  Duncan,   260  III.  328. 

III.  113;  Brown  v.  Miner,  128  111.  6*  Crerar  v.  Daniels,  209  111.  296. 
148;  Pyle  v,  Pyle,  158  111.  289. 
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not  a  party  to  the  record  below  his  rii^ht  to  the  writ  must 
allirmatively  appear  from  his  assignment  of  error.'*-''' 

An  appellant  is  ooniineil,  in  the  court  of  review,  to  the 
i^rounds  of  comi)laint  set  out  in  his  written  motion  for 
new  trial,  as  presented  to  the  trial  court."'" 

A  question  involving  the  rights  of  the  parties  which 
is  not  raiscl  in  any  manner  in  the  trial  court  nor  assigned 
as  error  cannot  be  raised  on  appeal.^' 

An  appeal  from  the  appellate  court  must  be  dismissed 
where  nothing  is  shown  in  the  abstract  with  i-eference 
to  the  proceedings  in  that  court,  and  no  assignment  of 
errors  is  written  upon  or  attached  to  the  transcript  of 
the  record  of  tliat  court.^'* 

When  a  plaintiff  in  error  assigns  for  error  in  the  su- 
preme court  that  the  a]jpellate  court  erred  in  affirming 
the  judgment  of  the  trial  court,  every  question  review- 
able in  the  supreme  court  under  the  errors  assigned  in 
the  api)ellate  court  is  properly  raised.'*' 

An  assignment  of  errors  contained  in  a  petition  or 
written  motion  filed  in  the  appellate  court  for  an  appeal 
to  the  supreme  court  does  not  satisfy  the  rule  recjuiring 
the  errors  to  be  assigned  upon  the  record.*" 

A  formal  assignment  of  errors  upon  the  record  is  es- 
sential to  the  authority  of  the  supreme  court  to  review 
the  case,  even  though  the  alleged  error  may  appear  from 
the  record  in  the  judgment  of  the  lower  court."^ 

Error  cannot  be  assigned  on  the  opinion  of  the  appel- 
late court,  and  if  the  judgment  of  the  appellate  court  is 
correct  it  will  not  be  reversed  even  though  the  supreme 
court  does  not  agree  with  the  reasons  given  for  the  cor- 
rect decision.®^ 

Where  a  judgment  is  affirmed  by  the  appellate  court 
pro  forma  upon  motion  of  the  appellant,  under  a  stipii- 

5s  Scott  V.  Coal  Co.,  223  HI.  271.  "o  Schaeffer  v.   Burnett.  217   lU. 

56  Lasher  v.  Colton,  225  HI.  234.  84. 

57  Hartford  Ins.  Co.  v.  Sherma}i,  ei  Schaeffer  v.  Burnett,   217   111. 
223  in.  329;  Glos  v.  Shedd.  21S  111.  84. 

209;  McCalch  v.  Dist.,  190  III.  549.  "^  Pelouze  v.  Slaughter,  241   III. 

-8    Kominski  v.  People,  219  111.  215;    Yoigt   v.   Prov.   Co.,   202   111. 

595.  4G2. 

3»  Van  Cleef  v.  City,  240  111.  318. 
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lation  of  the  parties  that  it  sliall  be  so  affirmed,  the  par- 
ties can  not  assign  error  upon  such  judgment."^ 

Upon  appeal  the  supreme  court  will  pass  upon  sucli 
questions,  only,  as  are  involved  in  reviewing  the  judg- 
ment, and  will  not  pass  u]3on  a  question  of  law,  however 
much  desired  by  the  parties,  which  goes  to  the  merits  of 
the  case,  unless  that  question  is  properly  before  it  for  de- 
cision.*'* 

Where  a  creditor's  bill  against  various  persons  whose 
interests  are  distinct  is  dimissed,  an  apjieal  to  tlie  a]ii)el- 
late  court  by  the  complainant  In'ings  the  whole  case  to 
that  court ;  but  if  that  court  tinds  in  favor  of  all  the  de- 
fendants except  one,  an  appeal  to  the  supreme  couj-t  by 
the  latter  brings  up  nothing  but  the  decision  of  the  a|)- 
pellate  court  against  him,  and  the  complainant  cannot 
assign  cross-errors  upon  the  judgment  of  the  appellate 
court  as  to  the  other  defendants.®^ 

Additional  errors. — Additional  errors  may  be  assigned 
in  the  discretion  of  the  court.  But  after  issue  is  formed, 
leave  will  not  be  granted  to  assign  additional  errors,  ex- 
cept upon  good  cause  shown;  and  a  motion  for  that  pui'- 
pose  must  be  in  writing."" 

They  can  not  be  assigned  after  the  argument  of  the 
cause,  unless  by  consent  of  the  appellee  or  defendaut  in 
error."' 

All  questions  which  were  presented  by  the  record  upon 
first  appeal  but  which  were  not  then  cognizable  because 
not  raised  by  a  i)ro])er  assigiiment  of  error  are  deemed 
waived,  and  will  not  be  considered  upon  second  ap(H'al 
though  covered  by  the  new  assignments  of  error."* 

Tlic  fact  that  evidence  was  admitted  over  objection 
on  the  first  trial  of  a  common  law  action  does  not  pro- 
chidc  tlic  assigning  of  error  on  tlic  admission  of  such  evi- 
dence on  the  second  trial  after  Ihe  cause  has  been  re- 
manded, where  there  was  no  consideration  of  that  ques- 

c:i  Griswold    v.    Smith,    221    111  <-  lihstol  v.  City  of  Chicago,  21 

34 1.  III.  no.-). 

"<  City  V.  Water  Co..  229  111.  128.  «"  Murcn  Cual  Co.  v.  Ice  Co.,  217 

^'' Hood  V.  Thnrp.  228  111.  244.  111.  190. 
<^'^  .\nomymims,  40   111.  .')4. 
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tioii  ill  the  court  of  review,  no  error  liaviiig  been  assigned 
on  that  rilling'  of  tlie  trial  foiirt."''^ 

No.  S32.     Form  of  assignme7it  of  errors. 
And  now  comes  the  said  A.  B.,  the  plaintiff  in  error  (or  appclUntt) 
by  L.  M.,  his  attorney,  and  says  that  in  the  record  and   proceedings, 
and  in  renderinK  the  judgment  (or  decree)  aforesaid,  there  is  manifest 
error,  in  this  to  wit: 

I.  The  court  below  admitted  improper  evidence  on  the  part  of  the 
l)Uiintiff. 

II.  The  court  below  rejected  proper  evidence  on  the  part  of  the 
defendant. 

III.  The  court  below  erred  in  giving  improper  instructions  on 
behalf  of  the  plaintiff. 

IV.  The  court  erred  in  refusing  proper  instructions  asked  by  the 
defendant. 

V.  The  court  erred  in  denying  the  motion  of  the  defendant  to  set 
aside  the  verdict  of  the  jury,  and  for  a  new  trial. 

VI.  The  court  erred  in  rendering  a  judgment  in  favor  of  the  plain- 
tiff and  against  the  defendant. 

By  reason  whereof  the  plaintiff  in  error  (or  appellant)  prays  that 
said  judgment  may  be  reversed,  etc. 

By  L.   M.,  his  attorney. 

Cross-errors. — Section  107  of  the  Practice  act  pro- 
vides that: 

"In  all  cases  of  appeal  to  the  supreme  court  or  appellate  court,  or 
writ  of  error,  the  appellee  or  defendant  in  error  may  assign  cross- 
errors;  and  the  court  shall  dispose  of  the  same  as  in  other  cases  of 
assignment  of  error."  "" 

If  the  defendant  in  error,  or  appellee,  does  not  assign 
cross-errors,  he  can  not  insist  on  any  errors  as  against 
him." 

The  defendant  in  error,  or  appellee,  may  assigii  cross- 
errors,  or  prosecute  a  writ  of  error  or  cross-appeal,  as  he 
may  be  advised,  but  if  a  party  assigns  cross-errors,  he 
can  not  afterward  pi-osecute  a  writ  of  error  on  the  same 
record." 

A  party  can  not  assign  cross-errors  on  a  decree  in  his 
favor  dismissing  a  cross-bill  tiled  against  him.'^ 

eo  Belskis  v.  Coal  Co..  246  ill.  62.  Hollinnsworth    v.    Eoon.    117    111. 

-oRev.  Stat.  (1913)  1877;  5  J.  &  511;  Pearson  v.  Zehr,  125  111.  573; 

A.  An.  Stat.  5028.  St.  L.  R.  Co.  v.  People,  127  111.  627. 

■!i  Dickson  v.  R.  R.  Co.,  81   111.  '■^  Page  v.  People,  99  111.  418. 

215;  People  v.  Brislin,  80  111.  423;  ■'^Hoice    v.    South    Park    Com., 
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The  statutoiy  requirement,  that  a  writ  of  error  must 
!)o  sued  out  within  five  years  after  the  rendition  of  the 
judgment  in  the  trial  court,  does  not  affect  the  time  of 
assigning  cross-errors.'^'' 

If  none  of  the  errors  assigned  hy  the  plaintiff  in  error 
are  sustained,  so  that  the  judgment  helow  must,  in  anj- 
event,  be  affinned,  it  is  not  necessary  to  consider  cross- 
errors.''^ 

If  a  decree  against  two  defendants  is  severable,  their 
interests  being  distinct,  and  only  one  appeals,  the  appel- 
lee cannot  assign  cross-error  as  to  the  one  not  appeal- 
ing.'''' 

The  pur^jose  of  the  statutory  assignment  of  cross- 
errors  is  to  enable  the  court  of  review  to  finally  decide 
the  controversy  without  necessitating  a  separate  appeal 
or  writ  of  error.''^ 

It  is  not  essential  to  the  right  of  an  appellee  to  assign 
cross-error  that  he  perfect  an  appeal  from  the  finding 
of  the  trial  court,  but  if  a  chancery  decree  is  composed 
of  several  independent  parts,  an  appeal  from  certain  of 
such  parts  does  not  authoi'ize  the  assigiiment  of  cross- 
errors  as  to  the  parts  not  appealed  from.''" 

Parties  against  whom  a  money  decree  was  rendered 
cannot  assign  ai'oss-errors  as  to  that  part  of  the  decree, 
where  tlioy  are  not  named  in  the  appeal  bond  and  the  ap- 
pellant stipulates  in  the  record  that  he  excepts  to  other 
portions  of  the  decree,  only.''" 

Reversal  by  the  appellate  court  of  a  judgment  at  law 
without  remanding  or  reciting  the  facts  is,  in  effect,  a 
holding  that  the  trial  court  did  not  err  in  its  rulings  on 
the  admissibility  of  evidence,  and  if  the  appellee,  upon 
further  appeal,  desires  to  question  the  decision  of  tlic 
appellate  court  approving  the  action  of  tlie  trial  court 
he  should  assign  cross-error  in  tlie  supreme  court.^" 

119  in.  101.  ■''^GJos  V.  Woodard,  202  111.  4S0. 

7'  C.  li  a.  W.  hand  Co.  v.  Peck,  "  Pelouze  v.   Slaughter,  241   III. 

112  III.  408;  TV.  St.  L.  S  P.  H.  Co.  215. 

V.    Qoodioine,   18    Bradw.    65;    At-  -<^  Oliver  \:  WiViite,  201  111.  552. 

v:ood  V.  Uufk.  113  Til.  258.  n  Olivrr  v.  Wilhitr.  201  III.  552. 

'•'.  Drain.  Com.  v.  Highway  Com.,  «"  Kantzlvr  v.  Bensingcr,  214  111. 

220   111.   170.  589. 
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Except  as  a  iiiattor  of  practice,  wliero  an  appellee  or 
defendant  in  error  desires  alleged  errors  ai^ainst  him  to 
be  corrected  upon  a  second  trial  in  case  the  judgment  is 
reversed,  an  assigimient  of  cross-errors  is  only  recpiired 
where  api)ellee  or  defendant  in  error  seeks  a  revei-sal 
of  the  decree  or  judgment  in  some  particular  and  might 
have  appealed  or  sued  out  a  writ  of  error  to  obtain  such 
reversal.*^ 

Cross-errors  are  not  necessary  in  order  to  entitle  an 
appellee  to  raise  the  question  as  to  what  is  a  proper  part 
of  the  record  in  the  cause,  and  it  is  proper  to  have  such 
question  determined  on  a  motion  to  expunge  the  portion 
of  the  bill  of  exceptions  claimed  to  have  been  improperly 
made  a  part  of  the  record."- 

Upon  ap))eal  to  the  supreme  court  from  a  judgment 
of  the  appellate  court  affirming  the  decree  of  the  trial 
court,  an  objection  by  the  appellee  that  the  trial  court 
erred  in  not  allowing  him  interest  upon  the  amount  re- 
covered cannot  be  considered,  where  the  appellate  court's 
judgment  is  not  questioned  by  an  assignment  of  cross- 
i^Tor.*^ 

Joinder  in  error — No  reversal  for  want  of. — By  section 
108  of  the  Practice  act,  it  is  provided  that : 

"No  judgment,  order  or  decree  shaU  be  reversed  by  the  supreme 
court  or  appellate  court,  upon  appeal  or  writ  of  error  for  want  of  a 
joinder  In  error;  but  upon  error  being  assigned,  It  the  opposite  party 
does  not  ple^d  in  proper  time,  the  case  shall  be  treated  as  if  error 
had  been  joined."  si 

To  an  assignment  of  errors,  the  appellee  or  defend- 
ant in  error  may  plead  the  common  plea,  or  joinder,  as 
it  is  frequently  called,  as  in  nullo  est  erratum,  or  that 
there  is  no  error  in  the  record  or  proceedings,  which  is 
in  the  nature  of  a  demurrer,  and  at  -once  I'efers  the  mat- 
ter of  law  arising  thereon  to  the  judgment  of  the  court. 

By  joining  in  error,  the  appellee  or  defendant  in  error 
admits  the  record  to  be  perfect;*^  and,  thei'efore,  after 

81  Pelouze  V.  Slaughter,  241  111.  ss  Street  v.  Thompson,  229  111. 
215.                                                             613. 

82  Finch  r.  Furnace  Co.,  245  111.  84  Rev.  Stat.  (1913)  1877;  5  J.  & 
586.                                                             A.  An.  Stat.  5029. 

8=Tidd's  Practice,   1174. 
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joining  in  error,  neither  party  can  allege  diniinntion,  or 
pray  a  certiorari^^  without  obtaining  leave  to  withdraw 
the  joinder  for  that  jmrpose.*' 

A^o.  S33.     Form  of  joinder  in  error. 
(Tenile  and  title  of  cause  as  in  No.  .7.;,  ante.) 

And  the  said  C.  D.,  the  defendant  in  error  (or  appellee),  by  R.  S.,  his 
attorney,  cemes  and  says  that  there  is  no  error,  either  in  the  record  and 
Ijroceedings  aforesaid,  or  in  giving  judgment  aforesaid,  in  manner  and 
form  as  above  assigned ;  and,  therefore,  he  prays  that  the  said  judgment 
may  be  affirmed;  and  that  his  costs  may  be  adjudged  to  him,  etc. 

By  R.  S.,  his  attorney. 

Special  pleas  to  an  assignment  of  errors  contain  mat- 
ters in  confession  and  avoidance,  as  a  release  of  errors, 
or  the  statute  of  limitation,  etc.;  to  which  the  plaintiff 
in  error,  or  appellant,  may  reply  or  demur,  and  proceed 
to  trial  or  argument. 

By  ])leading  specially,  as  we  have  seen,  the  appellee  or 
defendant  in  error  waives  the  right  to  join  in  error.  If 
he  should  plead  a  release  of  errors,  and  be  unable  to  sus- 
tain his  plea,  he  can  not  afterward  be  allowed  to  join 
in  error.***  If  a  special  plea  is  sustained  by  proof,  the 
judgment  of  the  court  l)elow  will  stand  affirmed.^® 

Time  to  plead. — The  18th  rule  of  the  supreme  court 
provides  tliat : 

"In  all  cases  in  this  court  where  the  defendant  in  error  or  appellee 
desires  to  plead  and  not  join  in  error,  he  shall  file  his  plea  in  the  office 
of  the  clerk  not  later  than  the  first  day  of  the  term  at  which  the  cause 
stands  for  hearing,  and  the  issue  thereon  must  be  made  up  before 
the  day  the  cause  is  to  be  lieard.»o 

Plea  of  release  of  errors. — Section  110  of  tlie  Practice 
act  provides  that : 

"A  plea  ot  release  ot  errors,  though  adjudged  bad  or  not  sustained, 
shall  not  deprive  the  defendant  of  his  right  to  join  in  error."  oo  » 

A  i)lea  of  release  of  errors  should  aver  that  it  was  by 

^^  Boynton   v.   Chamblin.   40   111.  Mahony  v.  Mahony,  1S9  111.  14. 
C3.  «•'  t<niiieker  v.   Larimore.   21   111. 

8T/b.;  OiblJs  v.  Blackwell,  40  111.  2(;7. 
66;  Steele  v.  The  People,  lb.  51).  i'"  liTI!   HI.,  page  IS. 

•<«  Austin  V.  Baintcr,  40  111.  82;  »o  «  Rev.  Stat.   (1913)   1S77;   G  J 

see  Dinet  v.  Pcrshinn.  86  111.  83;  t  A.  An.  Stat.  5029. 
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flood,  by  ])arol,  or  l)y  acts  in  pais.  It  should  sot  fortli 
tlio  facts  tliat  arc  relied  on  as  a  reloaso  ol"  errors."'^ 

Acts  in  pais,  occinriiiij:  oither  before  or  after  the  ren- 
dition of  a  decree  or  jiulgnient,  to  reverse  which  a  writ 
of  error  is  sued  out,  wliich  would  make  it  fraudulent  in 
either  party  to  seek  a  reversal  of  the  same,  may  be  i:)lead- 
ed  in  bar  of  the  writ  of  error."- 

Matters  subsequent  to  final  judgTOont  must  be  pleaded 
as  a  release  of  errors,  or  they  will  not  be  considered.^* 

When  a  demurrer  to  a  plea  of  release  of  errors  is  held 
bad  the  judgment  must  be  reversed.*'* 

A  party  to  a  record  can  not  release  an  error  which  is 
personal  to  another  party.'"'  But  a  release  by  one  of 
several  defendants  in  error  is  good,  where  the  error  only 
relates  to  the  party  executing  the  release.'"' 

A  release  of  errors,  although  presented  in  writing, 
signed  by  the  parties  in  whose  names  a  writ  of  eri'or 
was  sued  out,  can  not  be  itroperly  l^rought  to  the  notice 
of  the  court,  except  by  being  pleaded."^ 

A  party  against  whom  an  error  has  been  committed 
may  release  such  error,  and  if  he  voluntarily  accepts 
benefits  conferred  upon  him  by  a  decree,  such  accept- 
ance operates  as  a  release  of  errors  and  may  be  pleaded 
in  bar  to  his  assignment  of  errors."* 

Acceptance  of  the  benefits  of  a  decree,  in  order  to  oper- 
ate as  a  release  of  errors,  must  be  voluntary,  in  the  sense 
that  the  party  is  not  required  by  the  decree  to  do  the  act 
relied  upon  as  a  release  of  errors."* 

The  payment  of  a  judgTuent  before  or  after  execution 


oiCorioin  v.  Shoup,  76  111.  246.  21   III.  274;   Hall  v.  Jones.  32  III. 

»2  Austin  V.  Baintrr,  40  111.  82;  38;    Beardsley   v.    Smitit,    139    111. 

Coricin  v.  Shoup.  76  111.  246.  290;     Armstrong    v.    Bldg.    Ass'n, 

i3  Moore    v.    MHUiams,    132    111.  176  111.  298. 

591.  "T  Kern    v.    Zink,    55    111.    449; 

»*Page   v.    People.    99    111.    418;  Trustees  of  Schools  v.  Hihler,  85 

Martin  v.  Com.  Highways,  150  111.  III.    409;    Compher    v.    Browning, 

158.  219  111.  429. 

«5  Press  V.  TVood/ry,  160  111.  433;  a*  Schaefer   v.    Ardery,    238    111. 

Fahey  v.  City,  266  111.  501.  557;  Fahey  v.  City,  266  111.  501. 

»8  Henrickson    v.     Van    Winkle,  »'  Ibid. 
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issues;^  the  granting  of  an  injunction  to  stay  proceed- 
ings subsequent  to  the  judgment;^  or  an  agreement  to 
pay  the  decree;^  will  not  operate  as  a  release  of  errors. 

Where  a  party,  by  his  warrant  of  attorney  to  confess 
a  judgment,  authorizes  the  release  of  all  errors,  and  bis 
attorney,  under  such  warrant,  does  so,  this  will  preclude 
him  from  assigning  errors  to  the  proceedings.* 

Where  a  party  voluntarily  receives  the  benefit  of  a 
judgment  or  decree,  he  can  not  afterward  allege  that  the 
same  was  erroneous.  And  a  plea  of  release  of  errors 
thereby  would  be  sustained.'^  Nor  can  a  party  avail  him- 
self of  a  part  of  a  decree  in  his  favor,  and  secure  its 
fruits,  and  then  reverse,  in  court  of  review,  such  ])()r 
tions  as  militate  against  him.  If  a  decree  is  reversed 
the  parties  should  be  placed  in  statu  quo.^ 

No.  SS.'i.     Form,  of  plea  of  release  of  errors. 
(Venue  and  title  of  cause  as  in  No.  5,?,  ante.) 

And  the  defendant  in  error,  {or  appellee)  by  R.  S.,  his  attorney, 
comes  and  says,  that  the  plaintiff  in  error, (or  appellant)  ought  not  to 
maintain  liis  said  writ  of  error,  (or  appeal)  in  this  behalf  against  him, 
the  defendant  in  error,  (or  appellant)  because  he  says,  that  after  the 
rendition  of  said  judgment  (or  decree),  and  before  the  suing  out  of  the 

writ  of  error,  (or  prosecution  of  said  appeal)  on,  to  wit,  the  day 

of  ,  19 — ,  the  plaintiff  in  error   (or  appellant)  by  his  deed  of  that 

date,  and  now  to  the  court  here  shown,  released  to  the  defendant  in 
error  (or  appellee)  any  and  all  errors  in  the  record  and  proceedings 
aforesaid,  as  by  the  said  deed,  reference  thereto  being  had,  will  more 
fully  appear;  and  this  the  defendant  in  error  (or  appellee)  is  ready 
to  verify.  Wherefore,  he  prays  judgment  if  the  plaintiff  in  error  (or 
appellant)  ought  to  maintain  his  said  writ  of  error  (or  appeal)  against 
him,  etc. 

By  R.  S.,  his  attorney. 

1  Richeson  v.  Ryan,  I'l  111.  74;  v.  Jones,  32  111.  38;  Carpenter  v. 
see  Ruckman  v.  Al-wood,  44  111.  Bank,  119  111.  3,52;  Boyles  v. 
183;    Page  v.  People,   99   111.   418;       Chytraus,  175  111.  370. 

Hatch    V.    Jacobson,    94    111.    584;  'i  Ruckman    v.    Alwood,    44    111. 

Lott  V.  Davis,  262  111.  14S.  183;  Morgan  v.  Ladd,  2  Gilm.  414; 

2  St.  L.  R.  Co.  V.  Todd,  40  III.  89;  Thomas  v.  Ncpus,  lb.  700;  Corwin 
McConnel  v.  Ayres,  3  Scam.  210.  v.    Shoup,    76    111.    246;    Moore    v. 

3  Hatch  V.  Jacobson,  94  III.  584;  M'iUiams.  132  111.  591;  Met.  El.  R. 
Becrdsley  v.  Smith,  139  III.  290;  Co.  v.  «tc.creJ,  161  111.  638;  Comphcr 
Armstrong  v.  Bldg.  Ass'n,  176  111.  v.  Broivning.  219  111.  429. 

208.  0  Holt  V.  Recs,  46  111.  181;  Moore 

*  Frear    v.    Bank,    73    111.    473;       v.  WiKioOTS,  132  111.  591;  Af.  W.  S. 

Hall  V.  Hamilton,  74  111.  437;  Hall      FA.  R.  R.  Co.  v.  Sicgel,  Ifil  111.  638. 
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Replications  to  special  pleas  may  bo  filed  traversing 
the  allegations. 

Other  fonns. — For  form  of  a  release  of  error  by  deed 
l)y  one  of  several  defendants  in  error,  see  II('ndricks<)}i  v. 
Van  Winkle,  21  111.  274;  and  tliat  the  plaintiff  in  error, 
or  appellant,  has  received  the  benefit  of  the  decree  sought 
to  be  reversed,  see  Austin  v.  Bainter,  40  III.  85;  Convin 
V.  Shoup,  76  111.  248;  Smucker  v.  Larimore,  21  111.  267. 

Limitation  to  a  writ  of  error. — As  has  been  said,  a 
writ  of  error  can  not  be  brought  after  the  expiration  of 
three  years  from  the  rendition  of  the  judgment  or  decree 
comi)lained  of. 

A'o.  S35.    Form  of  plea  of  statute  of  limitations  to  a  urrit  of  error. 
(Venue  and  title  of  cause  as  in  No.  53.  ante.) 

And  the  defendant  in  error,  by  R.  S.,  his  attorney,  comes  and  says, 
that  the  plaintiff  in  error  ouglit  not  to  maintain  his  said  writ  of  error 
in  this  behalf  against  him,  the  defendant  in  error,  because  he  says 
that  the  said  judgment  (or  decree)  complained  of  was  rendered  on,  to 
wit,  etc.,  more  than  three  years  prior  to  the  bringing  of  the  said  writ  of 
error  In  this  cause,  as  aforesaid;  and  this  the  defendant  in  error  is 
ready  to  verify.  Wherefore  he  prays  judgment,  if  the  plaintiff  in  error 
ought  to  maintain  his  said  writ  of  error  against  him,  the  defendant 
in  error,  etc. 

By  R.  S.,  his  attorney. 

To  the  plea  of  the  statute  of  limitation,  the  plaintitT  in 
error  may  re{)ly  any  matter  that  would  take  the  case  out 
of  the  statute — that  the  plaintiff  in  error  was  an  infant, 
non  compos  mentis,  or  under  duress,  wlien  the  same  was 
entered — during  which  disability,  the  time  thereof  shall 
be  excluded  from  the  computation  of  the  said  three 
years.^ 

The  defense  of  laches  has  no  application  to  a  writ  of 
error,  since  the  statute  fixes  the  time  within  which  such 
writ  may  be  sued  out.* 

Trial  of  issues. — Issues  of  fact  will  not  be  tried  by  the 
supreme  or  appellate  courts,  except  by  consent.  If  the 
parties  consent,  the  issues  may  be  tried  upon  the  evidence 
in  writing.    The  court  will  not  hear  oral  testimony.    If 

-Rev.  Stat.   (1913)   1878;   5  J.  &  »  Chattcrton   v.    Chatterton,   231 

A.  An.  Stat.  5040.  III.  449. 
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tlio  ]Kirtic.s  do  not  consent  to  liave  the  issues  tried  in  the 
couit  of  a])iteah  or  if  the  evidence  is  not  to  be  presented 
in  writinii',  the  issue  will  be  sent  to  the  ti'ial  court  to  wliich 
tlie  writ  of  error  was  sued  out,  or  from  whidi  tlie  a])peal 
M'as  taken,  to  be  there  tried  by  a  jury,  and  their  finding 
certified  to  the  supreme  or  appellate  court,  as  the  case 
mav  be.'-' 


SECTION  X. 
TRANSFERRED  CAUSES. 

Section  102  of  the  Practice  act  provides  that: 

"In  the  event  any  case  is  taken  by  appeal  or  writ  of  error  to  either 
the  supreme  or  appellate  court  and  it  is  found  or  adjudged  that  the 
case  was  wrongfully  appealed  or  taken  to  such  court,  it  shall  be  the 
duty  of  such  court,  immediately  on  so  finding  or  adjudging,  to  direct 
the  clerk  to  transmit  the  transcript  and  all  files  therein  with  the  order 
of  transfer  to  the  clerk  of  the  proper  court.  On  the  receipt  of  such 
record  by  the  clerk  of  the  court  to  which  the  appeal  should  have  been 
taken,  he  shall  at  once  file  the  same  in  his  office  and  the  case  shall 
then  proceed  as  if  the  same  had  been  taken  there  from  the  inferior 
court.  An  appeal  or  supersedeas  bond  executed  in  any  case  which  may 
be  transferred  as  aforesaid,  shall  be  binding  on  the  parties  thereto 
with  the  same  force  and  effect  as  if  given  in  a  case  taken  directly  to 
the  court  to  which  the  case  was  transferred."  i" 

Eule  29  of  the  supreme  court  provides  that: 

"Where  a  cause  is  transferred  to  this  court  from  an  appellate  court, 
for  the  reason  that  it  was  wrongfully  taken  to  that  court  when  it 
should  have  been  taken  directly  from  the  trial  court  to  this  court,  the 
same  rules  shall  govern,  in  reference  to  the  preparation  and  filing  of 
briefs  and  abstracts  and  in  reference  to  docketing  and  hearing  the 
cause,  as  though  it  had  been  brought  hero  by  appeal  from  the  appellate 
court,  the  date  of  the  order  of  the  appellate  court  transferring  the 
cause  being  regarded,  for  the  purposes  of  this  rule,  as  though  it  were 
the  date  of  an  order  allowing  an  appeal  in  the  cause  from  the  appel- 
late court  to  this  court."  n 

J  fan  ai)iieal  is  taken  to  tlie  supi'i'iiie  coiii-f  which  slionld 
have  been  taken  to  the  api^ellate  court,  the  supreme  court, 
under  the  present  statute,  will  not  dismiss  th(>  ap]ieal  on 

■■'Austin   V.    Bainter,   40   111.   82;  i"  Rev.   Stat.    (19i:i)    1S76;    5   .1. 

Vcoj)U>  v.  Young,  lb.  87;  People  v.  &  A.  An.  Stat.  5025. 

I.ormn   County,    lb.    87;    Moore   v.  u  273  111.,  page  21. 
Williams,  132  111.  591. 


Supreme  and  Appellate  Court  Practice.      12.'>] 

motion  but  sua  sponte  will  transfer  the  cause  to  the  ap- 
jiollate  court. *- 

AViiero  the  aitpcllato  court  lias  ontortaincd  an  appeal 
in  a  divorce  iiroccedin.a:  and  has  decided  ([uestions  of 
title  to  land  whicli  it  had  no  jurisdiction  to  determine, 
the  suinvme  court,  on  further  api>eal,  will  reverse  the 
judgment  and  reuuind  the  cause  to  the  apjiellate  court, 
with  directions  to  transfer  the  appeal  to  the  supreme 
court. *^ 

An  appeal  prosecuted  and  allowed,  in  good  faith,  to 
the  apjiellate  court,  which  appeal  properly  should  have 
been  taken  to  the  suj'jreme  court,  will  not,  when  trans- 
fer'red  to  the  supreme  court  by  virtue  of  section  102  of 
the  Practice  act,  be  dismissed  on  motion,  on  the  ground 
that  the  transcript  reached  the  supreme  court  at  a  term 
later  than  the  statute  commands  it  shall  be  filed  when  the 
cause  comes  direct  from  the  trial  court." 

section  xi. 
motions. 

Rule  17  provides  that: 

"The  clerk  of  this  court  wiU  enter  all  motions  of  course,  such  as  for 
hearing,  taking  the  case  under  advisement  and  entering  decisions. 
Special  motions  may  be  made  immediately  after  the  decisions  of  the 
court  are  announced,  but  at  no  other  time,  unless  in  case  of  necessity 
or  in  relation  to  a  cause  when  called  in  course.  They  shall  be  in  writ- 
ing, and  when  based  on  matters  which  do  not  appear  of  record  shall  be 
supported  by  afBdavit.  They  shall  be  filed  with  the  clerk,  together 
with  the  reasons  in  support  thereof,  at  least  one  day  before  they  shall 
be  submitted  to  the  court  and  at  least  one  day  before  the  cause  stands 
for  trial,  except  as  above  provided.  Objections  to  motions  must  also  be 
in  writing,  and  oral  arguments  will  not  be  heard;  Provided,  however, 
that  before  such  motions  are  made,  a  copy  thereof,  together  with  the 
reasons  and  showing  in  support  of  the  same,  shall  be  served  on  counsel 
of  the  opposite  party,  unless  such  service  shall  be  shown,  by  affidavit, 
to  be  impracticable."  i^ 

Special  motions  are  not  considered  by  the  court  until 
the  day  following  that  ujion  which  they  are  made.^**    A 

»=  San.  Dist.  v.   R.   Co.,  241   111.  "  People  v.  Eitcl,  231  III.  38. 

623.  15  273  III.,  page  18. 

i^McCoinb   V.   McComb,  238    111.  lu  ['.  S.  Express  Co.  v.  Bcdbury. 

555.  40  111.  122. 
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motion  for  an  extension  of  time  for  filing  a  transcript 
of  tlie  record  mnst  be  in  writing,  and  supported  by  affi- 
davit." The  same  may  be  said  of  motions  for  extension 
of  time  to  file  abstracts,  briefs,  reply  briefs,  security  for 
costs,  and  other  motions  that  usually  arise  in  the 
progi'ess-  of  the  case,  in  the  courts  of  appeal. 

SECTION  XII. 
SUGGESTION  OF  DIMINUTION  OF  RECORD. 

How  made. — If  there  is  any  portion  of  the  record  in 
the  court  below  which  has  been  omitted  from  the  tran- 
script of  the  record,  it  can  only  be  supplied  upon  a  sug- 
gestion of  a  diminution  of  the  record,  supported  by  an 
affidavit  of  that  fact,  when  the  supreme  court  will  award 
a  writ  of  certiorari  to  tlie  court  from  which  the  cause  is 
brought  for  a  complete  record.'^ 

Should  matter  be  copied  into  the  transcript,  as  a  part 
of  the  bill  of  exceptions  which  is  not  contained  in  the 
original  bill  of  exceptions,  the  proper  course  is,  upon 
proper  suggestion,  supported  by  affidavit,  to  ask  for  a 
writ  of  certiorari  so  that  a  correct  record  may  be  ob- 
tained.^^ 

The  supreme  court,  however,  has  no  power  to  amend 
the  record  for  the  purpose  of  interpolating  into  it  mat- 
ters which  did  not  actually  occur,  or  to  interpolate  that 
which  was  intended  to  be,  but  not  in  fact  made  a  part  of 
the  record.^" 

When  to  be  made. — A  defendant  in  error,  or  appellee, 
to  avail  liimself  of  a  diminution  of  a  record,  should  move 
for  a  writ  of  certiorari,  before  .ioinder  in  error,  or  in  case 
ho  has  joined  in  error,  lie  should  obtain  leave  to  withdraw 
his  joinder  for  that  purpose.^^ 

17  Webster  v.  Pierce.  40  III.  S9.  i"  /.  C.  R.  Co.  v.  Garish.  40  111. 

18  Von  Ola7)n  v.   Von  Glahn.   40  70;  Reed  v.  Curry,  Ih.  73;   Wis.  C. 
111.73;    I.  C.R.Co.y.  Garish,  Ib.lQ;  R.  Go.  v.  Wieczorek,  151  111.  579. 
liallance  v.  Leonard,  Ih.  72;  Gard-  ^"Wis.  C.   R.  Co.  v.   Wieczorek, 
ner  v.  Diedrick,  lb.  72;  Rowley  v.  l.'"il  111.  .579. 

Ilufjhes,  lb.  71;    Schirmer  v.  Pe.o-  '■"^  Boynton  v.   Ghamblin.  40    111. 

file,  lb.  66;  Gibbs  v.  Blackwcll,  lb.  (i3;  Gibbs  v.  Blackwell,  lb.  66;  see 
66;   Bergen  v.  Riggs,  lb,  61.  Jones  v.  Sprague,  2  Scam.  55. 
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It  is  too  late,  after  the  decision  of  the  court  has  been 
rendered  in  a  cause,  and  pendina;  an  ajiiilication  for  a  re- 
hearing, to  ask  for  leave  to  supply  alleged  deficiencies 
in  the  record,  unless  there  be  shown  very  special  circnni- 
stauces  calling"  for  an  exception  to  l)c  made  to  the  usual 
and  proper  mode  of  proceeding.^^ 

No.  336.    Form  of  suggestion  of  diminution  of  record. 
{Venue  and  title  of  cause  as  in  No.  5S,  ante.) 

And  now  on  this day  of 19 — ,  comes  the  defendant  in  error 

{or  appellee),  by  R.  S.,  his  attorney,  and  suggests  to  the  court  here, 
that  in  the  transcript  of  the  record  returned  and  filed  in  this  cause 

from  the  court  of  the  county  of  ,  there  are  certain  defects, 

that  is  to  say:      {Here  set  forth  particularly  the  defects  or  omissioyis 
complained  of.) 

Wherefore,  the  defendant  in  error  {or  appellee)  prays  that  a  writ  of 
certiorari  may  be  awarded,  directed  to  tlie  clerk  of  said  court,  to  send 
up  a  true  transcript  of  the  record  and  proceedings  of  the  said  court, 
etc. 

By  R.  S.i  Attorney  for  defendant  in  error. 

{or  appellee.) 

{Add  affidavit  in  support  of  the  suggestion,  showing  the  defects  or 
omissions.) 

The  granting  of  a  writ  of  certiorari  does  not  necessa- 
rily delay  the  hearing  of  the  cause;  and  will  not,  without 
a  special  order  to  that  effect.^* 


SECTION  XIII. 
PRODUCTION  OF  ORIGINAL   PAPERS. 

Rule  12  of  the  supreme  court  provides  that: 

"Whenever,  in  the  opinion  of  the  presiding  judge  of  any  inferior 
court,  an  inspection  of  an  original  paper  in  an  action  on  appeal  or  writ 
of  error  shall  be  important  to  a  correct  decision  of  the  case,  such  judge 
may  make  such  order  for  the  transmission,  safekeeping  and  return  of 
such  original  paper  as  to  him  may  seem  proper.  And  the  clerk  of  this 
court  will  receive  such  original  paper  in  connection  with  the  transcript 
and  hold  the  same  subject  to  such  order."  2-» 


-2  Allen    V.    LcMoyne,    101     111.      GO;Ry.  Con.  Ass'n  v.  Leonard,  160 
655;   Steele  v.   The  People.  40  111.      111.  154. 

59;    t'.  S.  Er.  Co.  v.  Bedbury,  lb.  ^^  Reed  v.  Curry,  40  111.  73. 

2*273  lU.,  page  15. 
78 


1234      Supreme  and  Appellate  Court  Practice. 

section  xiv. 
abstract  of  the  record. 

In  supreme  court — What  to  contain — How  prepared.- - 

Enle  14  of  the  supreme  court  provides  that : 

"In  all  cases  the  party  bringing  a  .cause  into  this  court  shall  furnisli 
a  complete  abstract  or  abridgment  of  the  record,  referring  to  the  pages 
of  the  record  by  numerals  on  the  margin.  And  where  the  record  con- 
tains the  evidence,  it  shall  be  condensed  in  narrative  form  in  the 
abstract,  so  as  to  clearly  and  concisely  present  its  substance.  The  ab- 
stract shall  contain  a  complete  index,  alphabetically  arranged,  giving 
the  page  where  each  paper  or  exhibit  may  be  found,  with  the  names  of 
the  witnesses  and  the  pages  of  the  direct,  cross  and  re-direct  examin- 
ation: Provided,  that  in  cases  brought  from  the  appellate  court  the 
abstracts  filed  in  such  court  under  its  rules  may  be  filed  here  by  chang- 
ing the  cover  to  conform  to  the  rule,  and  filing  therewith  a  printed 
abstract  of  the  record  of  the  appellate  court  and  an  index."  -s 

Manner  in  which  to  be  printed — Number  to  be  filed. — 

Rule  16  provides  that: 

"Abstracts  and  briefs  shall  be  printed  in  a  neat  and  workmanlike 
manner,  with  small  pica  type  and  leaded  lines,  upon  white  paper  6-^i 
by  10  inches,  as  near  as  may  be,  bound  in  book  or  pamphlet  form,  with 
a  suitable  cover  containing  the  title  of  the  court  and  cause  and  the 
court  from  which  the  case  is  brought.  The  name  of  the  trial  judge 
entering  the  judgment,  decree  or  order  to  be  reviewed  shall  appear 
upon  the  cover  of  the  abstract.  Twelve  copies  of  each  abstract  and 
brief  shall  be  filed  with  the  clerk  of  this  court,  one  of  which  shall  be 
for  the  use  of  the  opposite  party  and  one  for  the  official  reporter."  ="  » 

Further  or  additional  abstract. — Said  rule  further  pro- 
vides that: 

"The  abstract  must  bo  sufficient  to  fully  present  every  error  and 
exception  relied  upon,  and  it  will  be  taken  to  be  accurate  and  sufficient 
for  a  full  understanding  of  the  cpiestions  presented  for  decision,  unless 
the  opposite  jiarty  shall  file  a  further  abstract,  making  necessary  cor- 
rections or  additions.  Such  further  al)stract  may  be  filed  if  the  orig- 
inal abstract  is  incomplete  or  inaccurate  in  any  substantial  part."  -» 

Everything  necessary  to  a  decision  of  the  t]uestions 
raised  by  an  appeal  must  appear  in  the  abstract.-' 

The  rules  of  the  supremo  court  require  a  complete  ab- 
stract or  abridgment  of  the  transcript  of  the  record, 
properly  indexed;  such  an  abstract  as  will  fully  present 

2-'273   III.,  page  16.  Dist.  v.  llcdcnbcry.  2G7   111.  5S8. 

2»273    111.,    page    16;    Peovle    v.  ^^  C'i<j/  v.  McCiurj;,  269  111.  450. 

Meertz,  267   111.   210;   N.   IV.  Park  s' «  273  111.,  page  17. 


Supreme  and  Appellate  C^ourt  Practice.      1235 

evor>'  error  and  oxfcptioii  rcliod  upon,  and  sxifTiciont  with- 
out an  c'xauiiiuitiou  of  the  record.-**  A  mere  index  of 
tlie  record,  i-eferring  to  the  pages  containing  the  evi- 
dence, instructions,  etc.,  is  not  sucli  an  abstract  of  the 
record  as  is  i-equired  by  the  rules  of  said  courts;  and  if 
an  appellant  or  plaintilT  in  error  fails  to  file  an  abstract 
according  to  the  rules  of  court,  the  judgnient  or  decree 
of  the  trial  court  will  be  affirmed.-'-'  It  should  state  the 
evidence  in  narrative  foruL-^" 

The  supreme  and  a];)pellate  courts  will  refuse  to  con- 
sider a  case  where  a  defective  abstract  is  furnislied ;  if 
it  only  refers  to  the  pages  of  the  recoi-d  to  be  examined, 
instead  of  presenting  the  questions  of  fact,^^  and  where 
no  abstracts  are  filed,  the  court  may,  in  its  discretion, 
dismiss  the  case.^- 

If  the  abstract  fails  to  jiresent  the  evidence  satisfac- 
torily, it  is  the  ])rivilege  and  duty  of  the  appellee  or  de- 
fendant in  error  to  file  a  correct  one,  showing  what  is 
omitted,  or  not  fully  and  fairly  stated,  and  when  that 
remedy  is  not  availed  of,  it  will  be  understood  that  the 
case  is  sulmiitted  on  the  abstract  filed."^ 

J]vidence  must  be  condensed  in  the  abstract.  If  that 
which  ])uri)orts  to  be  an  abstract  contains  the  questions 
))roi)Ounded,  and  the  answers  of  the  witnesses  in  full, 
it  is  in  no  sense  an  abstract  of  the  testimony,  but  is  in 
direct  viohition  of  the  rules  of  the  supreme  court;  and 
the  party  furnishing  it  will  be  allowed  no  costs  for  print- 
ing it.^' 

2»Gihler    v.    City.    167    lU.    IS;  352  III.  387;   Spain  v.  Thomas,  49 

Staude    v.    Schumacher,    187    111.  111.  App.  249;  Hcpp  v.  Jacncmann, 

187;     Trcager    v.    Building    Assn..  23  111.  App.  433;   People  \.  Angerer, 

189   111.  314;    Kominski  v.   People,  Ibid.   4.")0:    Srhmitt   v.   Devine,   63 

219  111.  607.  111.  App.   289;   Hickox  v.  City,  208 

^«Toun    V.     Tipton.    10    Bradw.  111.  28. 

310;     Israel    v.    Town,    2     liradw.  :'■'  Biitterworth  v.  Broivn.  26   III. 

509;   Good  v.  Bank,  209  III.  3S9.  1.'.6;  Frettyman  v.  Barnard,  37  111. 

30  ^chwitter  v.  Springer,  233  111.  105;    Holden  v.  Herkimer,   53   111. 

432.  258;   Chavis  v.  Reed,  40  111.  55. 

^^KcUeher    v.    Tisdale.    23     111.  sxyazel  v.  Palmer.  88   111.   597; 

405;   Shacklrford  v.  Bailey.  35  HI.  Wilson  v.  Dresser,  152  111.  387. 

387:    Marseilles   Land   Co.  v.   Aid-  ^^i  Kelly  v.  Kellogg,  79   111.  477; 

rich,  86  111.  504 ;    Wilson  y.J)resser,  C    li  A.  It.  R.  Co.  v.  R.  R.  Co.,  72 
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An  abstrnet  of  record  in  whidi  thirty-nine  pages  of  eAn- 
dence  are  abstracted  in  less  tlian  four  pages,  witliout  any 
of  the  exhil)its  being  abstracted,  but  only  reference  to 
the  record  beiiig  made  with  respect  thereto,  is  not  suf- 
ficient, and  it  will  be  presumed  in  such  ease  the  chancellor 
heard  sufficient  evidence  to  support  the  decree.^^ 

Under  the  rules  of  the  supreme  court  a  party  bringing 
a  case  to  that  court  for  review  must  fui-nish  a  printed 
abstract  of  the  record  so  complete  as  to  fully  present 
the  errors  relied  upon  for  reversal  and  enable  the  court 
to  determine  the  questions  involved  without  resort  to  the 
written  record,  and  in  the  absence  of  such  abstract  the 
judgment  will  be  affirmed.^® 

The  preparation  of  an  index  to  the  abstract  of  record, 
as  required  by  rule  14  of  the  supreme  court,  is  a  matter 
of  importance,  which  appellant  must  not  neglect.^^ 

In  preparing  the  index  for  an  abstract  of  record  the 
parts  of  the  record  and  the  documents  and  other  similar 
■  matter  should  be  separated  from  the  names  of  the  wit- 
nesses and  indexed  separately  and  al])habetieally  under 
some  name  by  which  they  may  be  readily  identified ;  then 
the  names  of  the  plaintitf 's  witnesses  should  be  grouped 
together  and  arranged  alphabetically,  and  the  same  ar- 
rangement be  made  as  to  the  defendant's  witnesses.*® 

An  appeal  will  be  dismissed  by  the  supreme  court  of 
its  own  motion  where  appellant  has  made  no  attempt  to 
comply  with  rule  14  of  the  court,  requiring  the  abstract 
of  the  record  to  be  indexed.*® 

An  assigiunent  of  error  requiring  inspection  of  plats 
or  surveys  camiot  be  passed  upon  by  the  supreme  court, 
where  the  plats  or  surveys  are  not  incorporated  in  the 


111.  34;  sidles  v.  Carutliers.  88  111.  Inman    v.    Miller,    234     111.,  356; 

458;  Ruhle  v.  Coulter,  63  111.  App.  Reavely   v.    Harris,    239    111.    526; 

484;  Street's  Car  Line  v.  Bonander,  Village  \.  Wm/ct^won.  270  111.  149; 

196  111.  15.  Scott  V.  Carroll,  220  III.  198. 

't'^Olos   V.    Shedd,   218    111.    109;  si  Water    Works    Co.    v.    Parks, 

Patterr.on    v.    Trust    Co.,    238    111.  207  111.  46;   Ernst  v.  Schmitz,  207 

601.  111.  604. 

'BOay    V.     City,    228     111.     310;  ^'^  ScoU  v.  Lumaohi,  2U  IW.  505. 

Laird  v.   Dickirson,   241   111.   380;  so  Washburn    v.    Scott,    231    111. 

Phillips  V.  Bcnfteld,   249   111.   139;  393. 
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I)ill  of  exceptions  nor  shown  in  the  abstract  of  Iho  rce- 
ord/o 

The  filing  by  the  appellant  of  an  abstract  of  record 
which  makes  no  attempt  to  abstract  the  evidence  does 
not  require  the  appellee  to  file  an  additional  abstract 
supplying  tbe  evidence.^^ 

Where  the  instructions  given  at  the  instance  of  each 
party,  and  those  refused,  are  numbered  consecutively 
in  the  record  and  tlie  abstract,  it  is  not  necessary  to  state 
tliat  the  record  and  abstract  contain  all  of  the  instruc- 
tions given,  in  order  to  enable  the  supreme  court  to  con- 
sider error  as  to  the  ones  refused.^^ 

WHiere  the  determination  by  the  supreme  court  of  cer- 
tain points  made  by  appellant  will  require  the  reading 
of  the  abstract  of  record,  which  so  violates  the  rules  of 
court  that  the  reading  thereof  is  equivalent  to  reading 
the  OT-iginal  record,  such  points  will  be  given  no  atten- 
tion." 

If  the  error  assigned  is  in  sustaining  a  demurrer  to 
))leas,  the  abstract  should  set  out  the  demurrer  and  pleas, 
so  as  to  enable  the  court  to  determine  whether  there  was 
error  or  not.** 

Where  error  is  assigned  upon  the  action  of  the  court 
in  giving  and  i-efusing  instructions,  if  the  error  is  relied 
upon,  the  instructions  should  be  copied  in  the  abstract.** 

The  supreme  court  is  required  to  consider  only  such 
questions  as  are  preserved  and  presented  in  the  man- 
ner required  by  law,  and  hence  if  the  abstract  of  record 
contains  a  list  of  instructions  without  indicating  on 
whose  behalf  any  of  them  were  asked  and  without  noting 
any  exception  to  the  giving  or  refusing  of  them,  alleged 
error  in  refusing  instructions  on  behalf  of  plaintiff  in 
error  is  not  open  to  review.*'' 

An  abstract  of  record  which  does  not  state  the  sub- 
stance of  the  declaration  nor  make  any  reference  thereto 

ioDuggan  v.  Ryan,  211  lU.  138.      373;  Bangs  v.  Paullin,  37  111.  App. 
"  Hickox  V.  City,  208  111.  28.  465. 

4=  Siegel  v.  A"orto»,  209  111.  201.  •»•'■  Village    v.    Ward,    10    Bradw. 

t^Mooney  v.  City,  239  111.  414.         7.5;   Ry.  Co.  v.  Ifaivrs.  194  111.  92. 
**  I.  C.  R.  Co.  V.  Parks,  88   111.  *«  People    v.    Faulkner.    248    111. 

158. 
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other  than  to  state  that  there  is  a  deeh^ration  on  a  certain 
page  of  the  record,  violates  supreme  court  rule  14.  re- 
qnirini;'  a  "complete  abstract  or  abrid.^Tiient  of  the  rec- 
ord, referring  to  the  pages  of  the  record  by  numerals 
on  the  margin.*'' 

Under  the  rules  of  court  the  printed  abstract  of  rec- 
ord must  present  everj'  error  and  excejition  relied  upon 
to  reverse  the  judgment,  and  where  the  abstract  shows 
the  giving  of  a  certain  instruction  was  not  set  out  among 
the  grounds  urged  for  a  new  trial,  the  question  cannot 
be  made  on  appeal.**' 

If  the  appellate  court  affirms  a  judgment  or  decree  for 
non-compliance  with  its  rules  for  the  preparation  and 
filing  of  briefs  and  abstracts,  there  is  nothing  which  the 
supreme  court  may  review  on  further  apjieal  or  writ  of 
pi-ror,  either  with  or  without  a  certificate  of  importance.'"' 

Where  appellant's  abstract  of  record  sufficiently  com- 
plies with  the  rules  re<|niring  the  same  to  be  an  abridg- 
ment of  the  record,  in  which  the  evidence  is  condensed 
in  narrative  form  so  as  to  clearly  present  its  substance, 
an  additional  abstract  filed  by  the  a]>pellee  which  sets 
out  the  testimony  in  full  is  unnecessary,  and  its  cost  will 
not  be  taxed  to  appellant.''" 

Where  a  question  is  objected  to,  it  is  ]iroiier  to  ])riiit 
the  question  and  the  objection  in  the  abstract  of  record 
and  if  the  court  assigns  a  reason  for  the  ruling  it  may 
be  shown,  but  evidence,  arguments  of  counsel  and  dis- 
cussions between  the  court  and  counsel  not  necessary  to 
an  understanding  of  the  quest  ion  involved  should  not  be 
])rinte(l.'''' 

It  is  the  duty  of  parties  insisting  upon  errors  to  ab- 
stract the  record  as  to  fully  show  the  erroi's  relied  U]^on, 
and  whei'e  the  alleged  error  consists  of  the  court's  re- 
I'nsal  to  i)ermit  a  certain  question  to  he  ]mi  to  tiie  jurors 
the  abstract  should  show  wliat  other  (|ii(>stions  were 
asked. ^- 


<T  Christy  v.  Elliott.  216  111.  31.  ^«  GilUtt  v.  OilU'tt.  207  111.  136. 

*»  Lasher  v.  Colton.  225  III.  234.  ''i  Muonry  v.  City,  239  111.  414. 

<i>0/iJo  Oil  Co.  V.  Srult,  241  111.  C2  ijeipjc  v.  City,  219   111.  G04. 
448. 
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Time  of  filing-  abstracts  and  briefs — In  supreme  court. 
— Kiilo  27  ol'  tlu'  siiprt'iiie  court  provides  that: 

"The  call  of  the  docket  will  loiiimence  on  Thursday  of  the  second 
week  of  the  term  and  twenty  eases  per  day  shall  be  subject  to  call. 
Abstracts  and  briefs  of  the  appellant  or  plaintiff  in  error  must  be  filed 
iu  the  clerk's  oflTice  on  or  before  twenty  days  before  the  first  day  of 
the  term  at  which  the  cause  will  stand  for  hearing,  together  with  proof 
of  service  of  copies  of  such  abstracts  and  briefs  on  the  opposite  party 
or  his  counsel,  personally  or  by  mail,  and  in  case  either  the  abstract 
or  brief  is  not  so  tiled  within  the  time  prescribed,  the  judi<ment  of  the 
court  below  will,  on  the  call  of  the  docket,  be  affirmed.  The  appellee 
or  defendant  in  error  shall  file  his  brief,  with' like  proof  of  service, 
not  later  than  the  first  day  of  the  term,  unless  the  time  for  filing  the 
brief  of  appellant  or  plaintiff  in  error  shall  be  extended,  in  which  case 
he  shall  have  twenty  days  from  the  day  on  which  the  brief  of  appel- 
lant or  plaintiff  in  error  is  actually  filed.  Appellant  or  plaintiff  in 
error  shall  then  have  seven  days  in  which  to  file  a  reply  brief,  with 
like  proof  of  service,  at  the  expiration  of  which  time  the  cause  will 
stand  for  decision  and  no  further  printed  arguments  will  be  received. 
Uljon  good  cause  shown,  further  time  to  file  abstracts  and  briefs  of 
either  party  may  be  granted  by  said  court  in  term  time  or  by  any 
judge  thereof  in  vacation."  ss 

The  court  will  not  countenance  the  action  of  attorneys 
in  attempting  to  stipulate  away  the  rules  of  the  court. 
Attempts  to  do  so  have  mostly  arisen  in  cases  where 
counsel  on  one  side  filed  a  motion  (unsupported  by  good 
grounds)  for  an  extension  of  time  to  file  Ijriefs,  etc.,  and 
counsel  for  the  other  side  have  consented  or  stipulated 
in  writing  that  such  extension  may  be  granted. 

Such  consent,  however,  is  not  sufficient.  Where  coun- 
sel desire  further  time  for  such  purposes  their  motion 
must  be  supported  by  good  and  sufScient  reasons  the 
same  as  if  opposing  counsel  had  not  consented  to  the 
extension. 

The  time  for  filing  abstracts  and  briefs  in  the  respec- 
tive appellate  courts  is  fixed  by  the  rules  which  may  be 
found  in  volume  137  of  the  Illinois  Appellate  Court  Ee- 
ports. 

»5  273  111.,  page  20.  . 
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section  xv. 
brief  and  argument. 

Number  to  be  filed — How  signed. — Rule  16  of  tlie  su- 
preme court  provides  tliat: 

"Twelve  copies  of  each  abstract  and  brief  shall  be  filed  with  the  clerU 
of  this  court,  one  of  which  shall  be  for  the  use  of  the  opposite  party 
and  one  for  the  official  reporter."  so 

Rule  15  pi'ovides  that: 

"Each  party  shall  file  a  printed  brief  in  the  cause." 

Of  appellant  or  plaintiff  in  error — What  must  contain. 
— Rule  15  further  provides  that: 

"The  brief  of  appellant  or  plaintiff  in  error  shall  contain  a  short  and 
clear  statement  of  the  case,  including. 

First,  the  form  of  the  action; 

Second,  the  nature  of  the  pleadings  sufficiently  to  show  what  the 
Issues  were,  and  to  present  any  question  subject  to  review,  arising  on 
such  pleadings; 

Tliird,  in  cases  depending  upon  the  evidence  the  leading  facts  which 
such  evidence  proved  or  tendered  to  prove,  without  discussion  or  argu- 
ment and  without  detail; 

Fourth,  how  the  issues  were  decided  upon  the  trial  or  hearing,  and 
what  the  judgment  or  decree  was;  and 

Fifth,  the  error  relied  upon  for  a  reversal. 

The  statement  so  made  will  be  taken  to  be  accurate  and  sufficient, 
unless  the  opposite  party  shall,  in  his  brief,  point  out  wherein  it  is 
inaccurate  or  insufficient.  Following  the  statement  of  the  case,  the 
brief  shall  conclude  with  the  points  made  and  the  authorities  relied 
upon  in  support  of  them;  and  in  citing  cases,  the  names  of  the  parties 
must  be  given,  with  the  book  and  page  where  the  case  is  reported. 
No  alleged  error  or  point  not  contained  in  such  brief  shall  be  raised 
afterwards,  either  by  reply  brief,  or  In  oral  or  printed  argument,  or 
on  petition  for  rehearing."  ^'' 

Of  appellee  or  defendant  in  error. — Rule  15  further 

provides  tliat : 

"The  brief  of  appellee  or  defendant  in  error  shall  contain  a  short  and 
clear  statement  of  the  propositions  by  which  counsel  seek  to  meet  the 
alleged  errors  and  sustain  the  judgment  or  decree,  or  by  which  such 
errors  are  obviated.  Counsel  may  also,  in  such  statement,  point  out 
any  insufficiency  or  inaccuracy  in  the  statement  of  the  opposite  party, 
and  supidy  or  correct  the  same,  and,  in  cases  depending  on  the  evi- 
dence, may  state  the  leading  facts  or  conclusions  which  the  evidence 
proved  or  tended  to  prove,  without  discussion  or  argument  and  with- 
in 27:'.  111.,  page  17.  Hertz.  188  111.  C8;  Daum\.  Cooper, 
•w  27:i    111.,    page    16;    Wcbcr   v.      200  111.538. 
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out  detail.  Such  brief  shall  conclude  with  the  i)oints  and  authorities 
relied  upon,  in  like  manner  as  required  in  the  briefs  of  the  appellant 
or  plaintiff  in  error.  All  briefs  shall  be  signed  by  counsel  filing  the 
same."  !*s 

Cases  brought  from  the  appellate  courts. — Rule  15  fur- 
ther provides  that: 

"In  all  cases  brought  from  the  appellate  court,  the  party  bringing 
the  case  to  this  court  shall  file  as  an  appendix  to  his  brief  the  printed 
oi)inion  of  such  appellate  court  in  the  cause,  including  the  statement 
of  facts,  if  any,  prepared  by  that  court." 

"V\1iere  appellee  or  defendant  in  error  in  the  supreme 
court,  in  a  case  comin^^  there  from  the  appellate  court, 
takes  the  position  that  appellant  or  plaintiff  in  error 
has  raised  questions  in  the  supreme  court,  which  were 
not  raised  in  the  appellate  court,  and  under  Rule  15,  files 
a  motion  to  have  certified  copies  of  the  appellate  court 
briefs  filed  in  the  supreme  court,  a  mere  formal  motion 
is  not  sufficient,  but  such  motion  should  specifically  point 
out  the  matter  complained  of,  with  appropriate  refer- 
ences to  pages,  etc.  By  doing  it  thus,  counsel  saves  the 
court  a  vast  amount  of  labor.  The  court  should  not  be 
expected  to  perform  counsel's  work  in  this  connection. 

The  argument. — Rule  15  further  provides  that: 

"The  brief  of  any  party  may  be  followed  by  an  argument  in  support 
of  such  brief,  which  shall  he  distinct  therefrom  but  bound  with  the 
same.  The  argument  shall  be  confined  to  discussion  and  elaboration 
of  the  points  contained  in  the  brief.  Evidence  shall  not  be  copied  at 
length  in  such  argument,  but  it  shall  refer  to  the  abstract  for  the 
same:  Provided,  that  where  it  may  be  important  to  determine  what 
questions  were  raised  in  the  appellate  court,  certified  copies  of  the 
briefs  and  arguments  filed  and  used  in  that  court  may  be  filed  in  this 
court  on  motion  and  leave  granted.  Briefs  filed  in  the  appellate  court 
will  not  be  received  for  any  other  purpose."  ^■' 

The  art  of  brief-making  is  compressed  into  a  few 
words  in  a  paper  read  before  the  Illinois  Bar  Association 
by  Justice  Cartwright  of  the  supreme  coui't,  from  which 
the  following  is  quoted: 

"Briefs,  on  appeal  or  writ  of  error,  are  designed  to  aid  the  court 
in  understanding  the  arguments  of  counsel  and  considering  the  ques- 
tions  raised,    by    furnishing   a   statement   of   the   case,    together   with 

68  273  111.,  page  17;  Johnston  v.  59  273    111.,    page   17;    McDoiMld 

Hirschberg,  185  111.  445.  v.  Patterson,  ISG  111.  381. 
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the  propositions  for  which  counsel  will  contend  in  argument,  and  the 
authorities  cited  to  sustain  them.  They  also  furnish  notice  to  counsel 
on  the  other  side  as  to  such  propositions  and  authorities,  so  that 
he  may  be  prepared  to  meet  them.  The  rules  of  the  supreme  and 
appellate  courts  in  this  state  require  such  briefs  from  the  parties  in 
all  cases,  whether  the  arguments  are  printed  or  oral,  or  both,  and  they 
must  precede  oral  argument  and  accompany  printed  argument." 

"Parties  have  the  privilege  of  filing  with  their  printed  briefs  full 
written  or  printed  arguments  in  support  of  the  points  and  authori- 
ties contained  in  their  briefs,  but  such  arguments  are  independent 
of  the  briefs,  and  supply  only  the  place  of  speech  or  argument.  There 
is  a  frequent  misapprehension  of  the  rules  in  this  regard,  and  counsel 
often  proceed  at  once  with  the  printed  argument,  without  anything 
in  the  nature  of  a  brief,  and  sometimes  without  even  a  statement  of 
the  form  of  the  action  or  its  subject.  In  such  cases  the  propositions 
contended  for  are  developed  singly,  as  the  argument  proceeds;  errors 
claimed  to  have  occurred  are  distributed  through  the  argument,  and 
the  authorities  are  scattered  here  and  there.  The  purpose  of  an  argu- 
ment is  to  elaborate  the  points  set  down  in  the  brief,  and  by  reasoning 
and  illustration  apply  them  to  the  case  under  discussion,  and  the  argu- 
ment does  not  meet  the  rule  in  regard  to  briefs.  It  was  long  ago 
held  that  a  printed  argument  would  not  suffice  unless  there  was  con- 
nected with  it  a  separate  and  distinct  statement,  in  the  nature  and 
fulfilling  the  requisites  of  a  brief." 

"Authorities  may  be  properly  repeated,  commented  on  and  used  for 
illustration  in  the  argument  but  they  should  be  collected  in  the  brief." 

"If  the  statement  of  the  ease  made  by  the  appellant  or  plaintiff  in 
error  is  not  satisfactory  to  the  other  side,  it  may  be  corrected  or 
explained  in  the  brief  for  the  appellee  or  defendant  in  error,  and  all 
complaints  may  be  met  and  overcome  by  such  brief." 

"The  first  essential  to  an  understanding  of  the  questions  to  be  argued 
and  considered  is  a  knowledge  of  the  case,  and  the  brief  of  the  appel- 
lant or  plaintiff  in  error  should  commence  with  a  statement  supplying 
the  necessary  information." 

"The  statement  should  be  short  and  clear,  giving  the  form  of  the 
action,  the  nature  of  the  pleadings  so  far  as  to  show  what  issues 
were  made  by  them  between  the  parties,  and  any  question  subject  to 
review  which  arose  on  the  pleadings.  If  there  was  a  trial,  the  court 
should  be  Informed  what  questions  of  fact  were  contested,  how  the 
issues  made  in  the  case  were  decided  and  what  the  judgment  was." 

"After  these  things  have  been  made  clear,  counsel  should  state 
what  is  complained  of,  and  how  the  errors  claimed  proved  prejudicial 
and  aided  or  produced  an  erroneous  conclusion.  The  brief  will  then 
be  completed  by  setting  down  the  points  made  and  the  authorities  in 
support  of  them.  In  arranging  the  i)oints,  it  is  desirable  that  counsel 
should  begin  at  the  beginning  and  proceed  by  regular  steps  through 
the  case.  The  arguments  on  the  points  made  will,  of  course,  follow  the 
same  order  as  the  brief,  and   if   properly  arranged   they  will   give  to 


Supreme  and  Appellate  Court  Practice.      124.'! 

the  questions   involved   an   orderly   development   in   the   minds   of   the 
court." 

"It  is  the  province  and  duty  of  counsel  to  search  for  and  present  to 
the  court  the  authorities  sustaining  the  points  contended  for.  Gen- 
erally speaking,  no  authority  should  be  so  presented,  by  citing  it, 
unless  it  has  been  examined  by  counsel  and  found  to  be  in  point.  If 
it  should  happen  that  an  authority  which  is  believed  to  be  pertinent 
is  not  accessible,  that  fact  should  be  stated.  It  is,  of  course,  expected 
by  counsel  to  get  the  benefit,  by  his  citations,  of  the  reasoning  of  the 
law  writers  and  judges,  and  the  weight  due  to  the  opinions  of  learned 
men,  in  the  decision  of  his  case.  That  being  his  object,  he  should 
see  to  it  that  the  instances  or  conditions  of  fact  which  he  cites  in  the 
form  of  cases  should  be  such  as  to  make  the  same  rule  of  law  ap- 
plicable in  his  case,  and  that  the  judges  in  those  cases  thought  that  the 
rule  contended  for  applied  to  such   conditions." 

"It  is  not  wise  to  argue  against  propositions  that  are  firmly  im- 
bedded in  the  law  and  to  which  the  court  addressed  is  committed, 
nor  to  contend  for  propositions  which  counsel  does  not  himself  believe 
to  be  the  law.  The  time  of  the  court  must  also  be  wasted  in  answer- 
ing such  argument,  and  the  opinions  lengthened  accordingly." 

"Wearisome  prolixity  is  also  to  be  avoided.  In  any  writing  prolixity 
is  not  evidence  of  thoroughness  of  examination  or  profundity  of 
thought.  It  tends  rather  to  obscure  ideas  and  diminish  their  force 
than  to  make  them  clear  or  easily  comprehended.  The  greatest  help 
to  the  court  is  to  leave  out  the  trash,  and  devote  the  argument  to  dis- 
cussing the  real  questions  in  the  case  and  to  applying  and  distinguish- 
ing the  authorities  and  cases  cited  in  the  briefs." 

"It  is  essential  that  the  argument  should  be  systematically  sub- 
divided and  paragraphed,  so  that  each  subject  may  be  readily  found 
and  referred  to.  This  should  not  be  carried,  however,  to  the  extent 
of  subdividing  into  diminutive  heads  with  infinitesimal  differences, 
since  that  does  not  enhance  precision,  but  oftener  produces  uncer- 
tainty." 

"Statements  of  the  evidence  will  be  necessary  in  the  case  where 
a  reversal  of  the  judgment  is  sought  on  the  ground  that  the  conclusion 
reached  in  the  trial  court  was  wrong  on  the  facts,  and  where  the  court 
of  review  has  power  to  reverse  for  that  reason,  and  in  other  cases  so 
far  as  necessary  to  show  that  errors  committed  were  or  were  not 
prejudicial.  As  the  court  will  read  the  evidence  at  length  in  the  ab- 
stract, it  is  not  desirable  to  have  it,  or  considerable  portions  of  it, 
transferred  bodily  into  the  argument  and  it  will  be  better  to  state  the 
substance  only  in  the  argument." 

A  fjiilnro  to  ctniiply  with  the  rules  conccT-iiiufif  the  prep- 
aration of  brief.s  and  abstracts,  and  forbidding  the  use 
of  appellate  court  briefs  and  arguments  except  when  it 
is  important  to  determine  what  questions  were  raised  in 
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the  appellate  coui't,  is  ground  for  affimiance.^" 

The  iiile  is  not  complied  with  when  appellant's  brief 
consists  of  several  briefs  filed  in  the  appellate  court  and 
re-filed  in  the  supreme  court,"^  nor  by  filing  a  brief  which 
consists  of  the  original  brief  and  argument  and  reply 
argument  filed  in  the  appellate  court,  bound  together,  in 
which  questions  not  open  in  the  supreme  court  are  dis- 
cussed and  assigTiments  of  errors  sustained  by  the  appel- 
late court  are  still  insisted  upon.®^ 

The  rule  of  the  supreme  court  requiring  a  party  to 
show  by  his  brief  the  errors  relied  upon  for  reversal 
does  not  mean  that  he  shall  only  set  out  the  alleged  eiTo- 
neous  rulings,  but  means  that  he  shall  present  his  rea- 
sons to  show  wherein  the  ruling  complained  of  is  erro- 
neous.®* 

A  brief  which  consists  of  a  statement,  brief  and  argu- 
ment giving  no  attention  to  the  questions  raised  or  the 
errors  alleged  or  the  order  of  their  presentation,  but 
constituting  a  sort  of  treatise  on  the  facts  and  law  ap- 
plicable to  the  case  at  bar  and  similar  cases,  and  pre- 
senting the  views  of  counsel  on  every  subject  that  might 
have  been  involved  in  the  appeal,  is  not  a  compliance 
with  Rule  15  of  the  supreme  court."* 

"\^iolation  by  the  appellant  of  rule  15  of  the  supreme 
court,  in  filiiig  in  that  court  the  brief  filed  in  the  appel- 
late court  without  an  appendix  containing  the  appellate 
court's  opinion  in  the  case,  is  ground  for  aflirmance."^ 

While  it  is  the  general  rule  that  a  point  not  urged  in 
the  appellate  court  cannot  be  urged  upon  further  appeal 
to  the  supreme  court,  still  if  a  contract  which  is  involved 
in  the  case  is  clearly  in  violation  of  law  or  against  the 
declared  public  policy  of  the  state  the  court  may  refuse 
to  lend  its  aid  in  enforcing  it  without  regaid  to  whetlier 

an  Weber  v.   Hertz,   188   111.   68;  <i^  McDonald    v.    Patterson,    1S6 

IVcn/iam   v.   Packing  Co.,   213    111.  111.  381. 

.■J'JT.  "^  People    V.    Goodrich,    251    111. 

(^'Johnston    v.    Htrschbcrg,    185  558;  Ciiy  v.  B/a7ce.  259  111.  211. 

111.44.'.;  McArthur  V.  Whilticy.  202  «■<  Vf-'aies   v.   li.   R.   Co.,   241    111. 

111.  527;   First  N.  Bank  v.  Miller,  206. 

235  111.  135.  «=  Cooke  Br.  Co.  v.  Ryan,  223  111. 

382. 
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the  parties  tlioMisolvos  have  raisod  the  question  or  not."® 
,  A  point  niado  in  the  re])ly  brief  which  lias  not  been 
suggested  by  the  appellant  or  i)laintiff  in  error  in  his 
original  brief  and  argument  will  be  disregarded  by  tlie 
supreme  court.'" 

An  argument  discussing  questions  of  fact,  the  weight 
of  tlie  testimony,  contradiction  of  the  witnesses,  and  oth- 
er kindred  questions,  has  no  place  in  the  sujjreme  court 
upon  appeal  from  a  judgment  of  the  appellate  court  af- 
finning  a  judgment  in  an  action  at  law,  such  questions 
not  being  reviewable  in  the  supreme  court.*"* 

Unless  errors  assigned  are  argued  they  will  be  con- 
sidered waived  and  will  not  be  ))assed  upon  by  tlie  su- 
})reme  court.  If  the  rule  were  otherwise,  a  litigant  could 
then  have  his  case  tried  upon  one  theory  in  one  court 
and  upon  a  different  theory  in  another  court,  which  meth- 
od cannot  and  will  not  be  tolerated."" 

The  argument  is  presumed  to  include  all  objections 
relied  upon.'^" 

Alleged  errors  will  not  be  considered  by  the  supreme 
court,  on  appeal  from  the  appellate  court,  where  it  ap- 
pears from  the  certified  copy  of  the  brief  filed  in  the  ap- 
pellate court  that  none  of  such  errors  were  there  raised 
or  considered."^ 

Under  the  statute  it  is  the  duty  of  the  appellate  court 
to  file  a  written  opinion  giving  the  reasons  for  its  de- 

e9 Leeds   V.    Townsend,    228    III.  Glos     v.     Davis,     216     lU.     532; 

451.  Wringer   Co.    v.    Cooney,    214    lU. 

«T  Morton  v.  Pusey,  237  HI.  27;  520;   Kreiling  v.  Nortrup,  215  111. 

lloUiday  v.  Shepherd,  269  111.  429;  195;   Central  Co.  v.  Kolander.  212 

Pirola  V.  Turtles  Co..  238  111.  210;  111.   27;    Pearce  v.  Miller.   201  111. 

Harrow  v.  Grogaii,  219  111.  2SS.  188;   Gorton  v.  City.  201   111.  534; 

08  Clifford  V.  Pioneer  Co.,  232  111.  Lems  v.  King.  180  111.  259;  BanfiU 

150.  V.  Twymaii,  172  111.  123;   Wetmore 

6»  Holliday  v.  Shepherd,  269  111.  v.  Henry,  259   111.  80. 
429;    Sullivan  v.   }{y.  Co.,  2C2  111.  t>  Karle  v.  Sehliek,  255  111.  372; 

317;    Wetmore   v.   Henry,   259    111.  Belskis   v.    Coal   Co.,   246    111.    62; 

80;    Polska  v.   Czarnecki,   272    111.  Welsh   v.    Shumway,    232    111.    54; 

34;    Bower  v.   Livingston,   251   111.  Wickcs  v.  Walden,  228  III.  56. 
330;  Millrr  v.  Kensil.  223  111.  201;  ^t  Acme  Co.  v.  Chittick,  230  HI. 

Lingle  v.  Park  Com..  222  111.  384;  558;    Wegienska  v.  Studebaker,  22^^ 

Verble    v.    Dillow.    218    111.    537;  111.  296. 
Johnson  v.   Farrcll,   215   111.   542; 
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cision,  and  while  error  cannot  be  assigned  on  such  opin- 
ion, yet  the  supreme  court  lias  a  right  to  look  into  such 
opinion  to  ascertain  what  questions  wei-e  considered  and 
to  avail  itself  of  the  benefit  and  aid  furnished  by  the  rea- 
sons given  in  such  opinion,  even  though  the  affirmance 
or  reversal  of  the  judgment  depends  upon  the  correct- 
ness of  the  judgment,  irrespective  of  the  reasons  given.''- 

If  the  appellate  court,  upon  second  appeal,  refuses  to 
follow  the  rules  of  law  laid  down  in  its  first  opinion,  the 
supreme  court  may  examine  the  opinions  of  the  appel- 
late court  in  the  case,  in  connection  with  the  record,  to 
ascertain  whether  the  case  presented  on  second  appeal 
is  the  same  on  the  facts  as  the  case  presented  on  first 
appeal."^ 

If  it  is  doubtful  from  the  opinion  of  the  appellate  court 
whether  it  affirmed  a  decree  because  of  a  non-compliance 
with  its  rules  or  because  of  its  consideration  of  the  merits 
of  the  case  the  supreme  court  will  neither  affirm  nor  i-e- 
verse  the  judgment  but  will  remand  the  cause  to  the  ap- 
pellate court,  with  directions  to  file  an  oiiinion  stating 
distinctly  the  ground  upon  which  the  judgment  is 
based.''* 

Where  the  appellant's  brief  and  argument  in  the  ap- 
pellate court  is  filed  by  leave,  in  the  supreme  court,  only 
such  points  as  appear  therefrom  to  have  been  urged  in 
the  appellate  court  may  be  considered;  and  points  made 
in  the  petition  for  rehearing  in  the  appellate  court  which 
the  supreme  court  has  refused  leave  to  file  cannot  be  con- 
sidered.''* 

A  statement  in  tlie  original  luicf  of  a]ip('Ibints  to  the 
effect  that  in  the  hope  of  attracting  tlie  attention  of  the 
court  to  a  certain  ])oint  they  liave  eliminated  fi'om  the 
argument  practically  all  other  i)oints,  is  an  abandonment 
of  such  other  points  as  grounds  for  reversal.'"' 

No  error  relied  upon  for  reversal  which  is  not  pointed 

■!2  0hio  Oil  Co.  V.  Scott.   211  111.  '-'Clii.  R.  Co.  v.  Schmidt.  217  111. 

4^8.  Sftfi. 

^^  Pcnn  Co.  V.  Hice  Co.,  21(;   111.  ■"■•Mcrritt  v.  Crane  Co.,  225   111. 

.507.  IS  I. 

"  o;,io  Oil  Co.  V.  Scott.  211  111. 
448. 
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ont  in  tlio  printed  brief  of  tlio  appellant  or  plaintiff  in 
error  can  lie  afterwards  raised,  either  by  reply  brief, 
oral  or  printed  argument,  or  on  petition  for  rehearins'."^ 
The  supreme  eoint  will  not  enter  into  an  independent 
investigation  to  determine  the  sufficiency  of  the  ])l;un- 
tiff's  statement  of  his  cause  of  action  in  the  municipal 
court,  where  the  defendant  has  not  pointed  out  in  his 
brief  wherein  such  statement  fails  to  meet  the  require- 
ments of  the  statute." 

Briefs  of  counsel  which  violate  I'ule  15  of  the  coui-t 
by  setting  out  iii  detail  and  at  length  the  testimony  of 
witnesses,  giving  (juestions  and  answers,  will  be  stricken 
from  the  files.'" 

Under  supreme  court  rule  15  no  error  relied  upon  for 
reversal  which  is  not  jiointed  out  in  the  printed  brief 
of  the  apjiellant  or  plaintiff  in  error  can  be  afterward 
raised,  either  by  reply  brief,  oral  or  printed  argument, 
or  on  petition  for  rehearing.*" 

The  supreme  court  will  not  consider  alleged  error  in 
admitting  evidence  where  the  alleged  improper  evidence 
is  not  i)ointed  out  and  no  reference  is  made  to  the  page 
in  the  abstract  where  the  same  may  be  found.**^ 

An  assignment  of  error  that  the  trial  court  erred  in 
passing  ui)on  propositions  of  law  or  instructions  cannot 
be  considered  by  the  sujjreme  court,  where  the  errors 
are  not  indicated  in  the  brief  and  argument.*^ 

Alleged  errors  will  not  be  considered  by  the  supreme 
court,  on  appeal  from  the  appellate  court,  where  it  ap- 
pears from  the  certified  copy  of  the  brief  filed  in  the  ap- 
pellate court  that  none  of  such  errors  were  there  raised 
or  considered.**^ 

Upon  appeal  to  the  supreme  coui't  from  a  judgment 
of  the  appellate  court  the  brief  and  argument  should  be 
directed  to  the  judgment  of  the  appellate  court  to  be  re- 


77  Hughes  v.  People,  223  Ul.  417.  liank.  209  IH.  4r,7. 

■!!*  Morton  v.  Pusey,  237  lU.  26.  »"- Duogan  v.  People,  211  IH.  133. 

79  Godwin   v.    Springer,   231    111.  s.-,  Wegienslca  v.  Stiidebaker,  235 

40.  III.   296;    I.  C.   R.  Co.  v.  Jennings. 
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81  St.    L.   d   0.   R.    Co.   V.    Vnion  111.   419. 
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viewed  and  not  to  the  judgment  or  decree  of  the  trial 
court.** 

On  writ  of  error  sued  out  from  the  supreme  to  the  ap- 
pellate court  the  matter  to  be  reviewed  by  the  former 
court  is  the  appellate  court 's  judgment,  and  not  its  opin- 
ion.**' 

On  appeal  to  the  supreme  court  from  the  appellate 
court  by  the  same  appellant,  error  assigned  on  the  record 
of  the  trial  court  will  not  be  considered  if  not  presented 
by  appellant's  brief  to  the  appellate  court.*'^ 

Under  the  rule  that  a  party  removing  a  cause  from  the 
trial  court  to  the  appellate  court  must  point  out  in  his 
brief  all  errors  relied  upon  for  reversal,  instructions  to 
which  no  objections  are  made  in  the  brief  filed  in  the 
appellate  court  cannot  be  attacked  in  tlie  supreme  court.^* 

Eule  15  of  the  supreme  court,  providing  that  certified 
copies  of  the  briefs  and  arguments  used  in  the  appellate 
court  may  be,  upon  leave  granted,  filed  in  the  supreme 
court,  precludes  resort  to  affidavits  to  show  what  ques- 
tions were  urged  in  the  appellate  court.**' 

Professional  propriety — Discourteous  language. — The 
practice  of  using  indecorous  language  toward  the  judge 
who  tried  the  case  in  the  trial  court,  in  the  briefs  of  coun- 
sel, is  condemned  and  censured.'*'*  The  trial  judge  is  not 
before  the  court,  and  has  no  opportunity  to  defend  him- 
self against  unjust  reflections  upon  him.  Under  such  cir- 
cumstances, it  is  ungenerous  and  highly  improper  for 
counsel  to  indulge  in  reflections  against  the  judge.  Briefs 
should  be  respectful  to  the  court,  the  opposite  counsel, 
the  parties,  and  all  jiersons  named  in  them;  and  all  briefs 
and  argimients  containing  offensive  language  will  be 
promptly  stricken  from  the  files.**" 

Neglect  to  file  briefs,  etc. — Where  the  defendant  in 
error,  or  appellee,   fails  to  file  his  brief  in  compliance 

84  Wente  v.  Fuel  Co.,  232  111.  526.  «7  Gunning  v.  Sorg,  214  111.  616. 

M  «  Toolcn  V.  Supply  Co.,  Ill  111.  »»  Confrcy  v.  Stark,  IZ  111.  187. 

517;   O.  <4  M.  li.  Co.  v.  Wan.gclin,  k«  Scrogpin  v.  Brown.  14  Bradw. 

152  111.  138.  .■?"8;   Smith  v.  Bingman,  3  Urudw. 

so  Con.  Electric.  Co.   v.   Melville,  65;  C.  <C-  A.  R.  K.  Co.  v.  Hragonier, 

210  111.  70.  13   Bradw.   467;    Conrad  v.   Barto, 

81  People  V.  Strauch,  240  111.  60.  269  111.  421. 
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■with  the  rules  of  the  court,  the  decree  or  judgment  will 
be  reversed  pro  forma,  unh^ss  the  court,  on  examination 
of  the  record,  shall  decnn  it  proper  to  decide  tlie  ease  on 
its  merits.""  If  the  plaintiff  in  error,  or  appellant,  fails 
to  comply  with  the  rule  by  iiling  a  printed  brief,  the  cause 
may,  in  the  discretion  of  the  court,  be  dismissed.®^ 


SECTION  XVI. 
ORAL  ARGUMENT. 

When  heard. — Eule  28  provides  that: 

"Oral  argument  will  be  heard  on  behalf  of  each  party  who  shall  have 
compiled  with  the  rule  for  filing  briefs,  and  who  shall  file  with  his 
briefs  a  statement  of  his  intention  to  argue  such  cause  orally,  which 
statement  of  intention  to  argue  orally  shall  be  printed  at  the  bottom  of 
the  outside  or  first  page  of  the  cover  of  the  brief,  and  no  further  brief 
shall  be  received  on  behalf  of  any  party  after  he  shall  have  argued  the 
case  orally."  »2 

On  demurrer  to  a  pleading. — The  supreme  court  will 
not  hear  oral  argTiment  upon  a  demurrer  to  a  pleading 
in  an  original  proceeding,  except  the  cause  is  to  be  finally 
stibmitted  for  consideration  on  the  demurrer."^  One 
party  may  argue  the  case  orally,  and  tlie  other  may  file 
a  printed  or  wntten  argument."^  But  an  oral  argnment 
will  not  be  allowed  by  one  party  on  tlie  first  call  of  the 
docket,  and  by  the  other  on  the  second  call.^° 

Time  allowed. — Rule  28  further  provides  that: 

"The  time  allowed  for  oral  argument  shall  be  restricted  to  one  hour 
on  each  side,  unless  otherwise  specially  permitted.  But  in  the  division 
of  his  time  the  appellant  or  plaintiff  in  error  shall  make  a  fair 
opening  of  the  cause,  and  shall  not  raise  any  new  point  in  reply.  Oral 
arguments  shall  be  strictly  confined  to  the  questions  at  issue  in  the 
cause:  Provided,  that  where  any  cause  shall  be  argued  on  one  sido 
only,  such  argument  shall  be  restricted  to  thirty  minutes."  sb 

aocox   V.    City,    2    Bradw.    628;  «3  PeopJe    v.    Appleton,    101    111. 

Hamilton  v.  Busby,  12  Brad.  2.54.  652. 

oiHolden   v.    Herkimer,    53    111.  «i  Betitley  v.  Lill,  40  111.  58. 

258;   Wenz  v.   Tirrill,  48  111.  App.  k- Cowsfocfc  v.  Hitt,  40  111.  121. 

41;  aios  v.  HaUowell,  190  111.  65.  86  273  111.,  page  20. 

»=  273  111.,  page  20. 
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section  xvii. 
costs  and  advanced  pees  to  clerk. 

Eule  33  of  the  supreme  court  provides  that: 
"There  shall  be  advanced  by  the  party  filing  the  transcript  of  the 
record  from  the  court  below,  in  this  court,  at  the  time  of  filing  the 
same,  the  sum  of  ten  dollars,  and  by  the  defendant  in  error  or  appellee, 
at  the  time  he  enters  his  appearance,  the  sum  of  five  dollars.  In  case 
more  than  one  defendant  in  error  or  appellee  shall  join  in  the  same 
brief,  then  said  appearance  fee  of  five  dollars  shall  serve  for  all  who 
so  join.  Said  sums  shall  apply  on  account  of  taxable  fees  to  the  clerk; 
but  no  additional  advanced  fees  shall  be  required  of  either  party,  except 
as  fees  are  earned  if  the  case  shall  be  again  docketed  on  any  motion, 
petition  for  rehearing  or  for  any  other  purpose."  ^i 

The  fees  of  the  clerk  of  the  supreme  court  are  fixed  by 
section  12  of  the  chapter  entitled,  "Fees  and  Salaries," 
the  last  clause  of  which  provides,  that: 

"The  clerk  shall  receive  an  advance  tee  of  $10,  when  the  record  is 
filed  which  shall  be  credited  on  the  fees,  and  the  clerk  shall  repay  the 
same  to  the  party  entitled  thereto,  when  the  costs  are  collected.  The 
clerk  shall  not  be  required  to  issue  a  final  order  in  any  cause  imtil  all 
costs  for  which  the  party  seeking  such  final  order  is  liable,  in  such 
cause,  have  been  paid.  And  in  no  event  shall  the  said  clerk  charge  or 
receive  any  other  or  different  fees  than  those  specified  in  this  sec- 
tion."»s 

Section  3  of  the  appellate  court  act  provides  that  the 
clerks  of  the  a])pellate  courts  shall  be  entitled  to  receive 
the  same  fees  for  services  in  the  appellate  court  as  are 
allowed  for  like  services  in  the  supreme  court.^® 

Abstracts— Taxed  as  costs. — Rule  34  of  the  supreme 
court  ])rovid(>s,  that: 

"Upon  printed  alistracts  being  furnished  in  conformity  to  the  rules  of 
this  court  it  shall  be  the  duty  of  the  clerk  to  tax  a  printer's  fee  at  the 
rate  of  twenty  cents  for  each  one  hundred  words  of  one  copy  of  such 
abstracts  against  the  unsuccessful  party  not  furnishing  the  same,  as 
costs,  to  be  recovered  by  the  successful  party  furnishing  such  abstracts. 
Appellees  or  defendants  in  error  who  shall  file  additioiuil  abstracts 
under  the  rules  of  this  court  shall,  if  successful  in  the  aiuse,  be  en- 
titled to  have  taxed  like  foes  for  such  additional  abstracts  on  motion, 
if  the  court  shall  bo  of  the  o|)inion  tliat  such  additional  abstracts  were 
necessary."  i 

<'7  273  111.,  page  22.  nn  Rev.  Stnt.   (1913)   GSO;   2  J.  & 

I'xRev.  Stat.  (1913)  1255;  3  .1.  &      A.  An.  Stat.  17S2. 
A.  An.   Stat.  3037.  i  273  11!.,  page  23. 
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Wlioii  the  abstract  is  so  defective  that  tlie  court  is  com- 
poHcMl  to  oxamino  tlio  record,  the  costs  will  be  taxed  on 
reversal,  to  the  appellant. - 

SECTION   XVIII. 
JUDGMENTS. 

Final — On  appeal,  etc. — Lien  on  realty. — By  section 

110  of  the  Practice  act,  it  is  provided  that: 

"In  all  cases  of  appeal  and  writ  of  error,  the  supreme  court  or 
appellate  court  may  give  final  judgment  and  issue  execution,  or  remand 
the  cause  to  the  inferior  court,  in  order  that  an  execution  may  be 
there  issued,  or  that  other  i)roceedings  may  be  had  thereon.  Any 
judgment  rendered  in  the  supreme  court  or  appellate  court  shall  be- 
come a  lien  on  real  estate  after  execution  shall  be  issued  and  levied, 
and  a  certificate  thereof  filed  in  the  ofBce  of  the  recorder  of  deeds  of 
the  county  where  the  real  estate  levied  on  is  situated."  3 

In  case  of  a  partial  reversal  the  costs  may  be  appor- 
tioned as  the  reviewing-  court,  in  its  discretion,  shall  deem 
just  and  proper.^ 

Reversal  and  remandment. — It  is  the  settled  rule  that 
where  a  cause  is  re-docketed  after  litigation  is  prosecuted 
to  a  court  of  review  and  passed  upon,  not  onl,y  the  ques- 
tions that  were  raised  and  considered,  but  also  all  that 
could  have  been  raised  and  passed  ujion  are  res  ad  judi- 
cata whether  they  were  raised  or  not.^  In  cases  where 
a  modification  of  the  decree  of  the  trial  court  is  deemed 
necessary,  it  is  discretionary  whether  the  court  of  appeal 
shall,  by  an  order  to  be  entered  on  its  own  records,  make 
the  modification,  or  whether  it  shall  remand  the  cause 
to  the  lower  court,  with  special  directions  to  that  court 
to  make  the  modification.  But  in  either  case  it  is  proper 
that  the  order  of  the  upper  court  be,  first,  that  the  decree 
below  be  reversed." 

2  Sternheim  v.  Burcky,  149  111.  Goodrich  v.  City,  218  111.  IS;  Mar- 
241.  tin  V.  McCall.  247  111.  484;   Marie 

3  Rev.  Stat.  (1913)  1877;  5  J.  &  Church  v.  Trinity  Church.  253  111. 
A.  An.  Stat.  .';o:'>0.  21;  Village  v.  SvAgart,  266  111.  60. 

*Day  v.  Davis.  213  111.  .53:  Rom-  o  W.   &  M.   Manuf.   Co.   v.   Wire 

hero  v.   MrCormick.   194   111.   205;  Fence  Co.,  119  111.  30;   Hunter  v. 

Moore  v.  People.  lOS  111.  484.  Hatch,  45  111.  178. 

6l/iwfc    V.    City,    211    111.    183; 
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It  is  the  duty  of  the  trial  court,  upon  a  cause  being 
remanded,  to  examine  the  opinio]i,  and  conform  its  ac- 
tion to  it.  If  it  contains  special  directions,  the  inferior 
court  has  no  alternative  but  to  enter  judgment,  or  pro- 
ceed with  a  new  trial  or  hearing  in  conformity  with  the 
opinion.' 

If  no  specific  directions  are  given  the  question  as  to 
what  further  proceedings  can  be  had  that  are  consistent 
with  the  opinion  must  be  determined  from  the  nature  of 
the  case.* 

Where  the  supreme  court  in  a  chancery  case  reverses 
the  decree  and  remands  the  cause  for  further  proceed- 
ings in  conformity  with  the  opinion,  or  with  express  di- 
rections, the  case  cannot  be  heard  again  on  the  merits, 
or  new  or  amended  pleadings  permitted  to  be  filed.^ 

"^Hiere  a  decree  has  been  reversed  and  the  cause  re- 
manded generally,  the  same  will  be  open  to  amendment 
in  the  pleadings,  and  to  the  introduction  of  additional 
evidence,  except  as  to  questions  fully  discussed  and  set- 
tled by  the  opinion  of  the  supreme  or  appellate  court. 
The  case  is  submitted  to  the  lower  court  in  precisely  the 
same  condition  in  all  respects  as  it  occupied  before  the 
trial  in  that  tribunal. i"  But  where  the  cause  has  been 
remanded  for  further  proceedings   in  conformity  with 

TWinchrstrr    v.    Grosvenor,    48  Smyth  v.  Neff,  123   111.  310;    Hol- 

111.  515;  Eflicai-ds  v.  Evans.  61  111.  loicbush  v.  McConnel,  12  111.  203; 

4S2;    Thompson    v.    Hoagland,    65  Gage  v.  Baily,  119  111.  539;  Village 

111.    310;    Northern    Trans.   Co.   v.  v.   Orthwein,  140  111.  620;    City  v. 

McClary,    66    111.    233;    Church   v.  Oregsten,    157    111.    160;    Lynn    v. 

Andrews,   87    111.   172;    Chickering  Lynn,   160    111.    307;    Rock   Island 

V.  Failes,  29  111.  294;  Wadhams  v.  Bank   v.   Thompson.   173    111.   593; 

Gay,  83  111.  250;  Boggs  v.  WiUard,  Oillespie  v.  Oil  Co.,  244  111.  13. 
70   111.  315;    Hough  v.  Harvey,  84  ^n  Cable    v.   Ellis,    120    111.    136; 

111.  308;    Sanders  v.  Peck,  131  111.  Perry    v.    Burton,    126     111.     599; 

407;    Roby   v.   Dock    Co.,    165    111.  Palmer    v.    Woods,    149    111.    146; 

277;    People   v.    Gibbons,    161    III.  Rush  \.  Rush,  no  111.  Q23;  A.  S  G. 

510;    Kuhn   v.   Eppstein,    239    111.  Ry.  Co.  v.  Harvey,  178  111.  477;  7. 

555;  People  v.  Waite,  243  111.  156;  S.   Trust   Co.  v.  Ry.   Co.,   217   111. 

Village  v.  Swigart,  266  111.  60.  504;     Village    v.    Winkclman,    270 

»  Village  v.  Swigart,  266  III.  60.  111.   149;    City  v.   Bartels,   214   III. 

BBuek  V.  Buck,  119  111.  613;  At-  515;    City  v.  Harts,   270   111.    646; 

wood  V.  Buck,  113   111.  268;    New-  Gillespie  v.  Oil  Co.,  244  111.  13. 
berry  v.  Blatchford,   106   111.   r„S4; 
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the  opinion  filed,  which  states  that  it  may  be  open  to  the 
]iarties  to  take  further  proof,  if  desired,  as  to  a  certairi 
matter  named,  the  cause  will  not  be  open  for  any  otlier 
purpose  than  that  mentioned,  and  the  introduction  of  new 
matters  by  amendment  and  proof  is  not  ])ermissible.^' 

The  judgment  is  conclusive  only  on  the  questions  actu- 
ally decided.^^ 

The  rules  of  hiw  and  the  decisions  upon  matters  of 
fact  then  in  the  record,  announced  in  the  supreme  court's 
opinion  upon  reversin<j;  a  judgment,  govern  the  second 
hearing,  even  though  the  remandment  is  general. ^^ 

It  is  tlie  general  rule  that  the  rulings  of  a  court  of  re- 
view on  the  first  appeal  become  the  law  of  the  case  in 
all  subsequent  stages  when  the  case  is  sent  back  for  fur- 
ther proceedings,  if  the  evidence  is  substantially  the  same 
as  that  upon  which  the  first  decision  rested.^* 

A  judgment  will  not  be  reversed  unless  error  is  affirm- 
atively made  to  appear,  but  whenever  error  is  shown  to 
exist  it  will  compel  a  reversal  unless  the  record  affirm- 
atively shows  the  error  was  not  prejudicial.^^ 

Where  the  fact  that  the  plaintiff  is  not  a  corporation 
is  not  controverted  on  the  trial  Imt  the  appellate  court 
differs  from  the  trial  court  as  to  whether  the  want  of 
corporate  existence  was  a  good  defense  and  reverses  the 
judgment,  the  reversal  is  the  result  of  a  different  applica- 
tion of  the  law  by  the  appellate  court  from  the  one  made 
by  the  trial  court,  and  the  cause  should  be  remanded. ^°* 

If  the  ai)pellate  court  determines  the  issues  and  de- 
cides the  questions  involved  upon  their  merits,  and  the 
case  is  reversed  and  remanded  with  directions  to  proceed 
in  conformity  with  the  views  expressed  in  the  opinion, 
the  court  below  has  no  power  except  to  enter  final  judg- 
ment without  re-trial.' 5" 

11  Book    V.    Richeson,    115     III.  "  Esf.  Kofter,  204  111.  25. 

431;    Ogden    v.    Larrabee,    70    111.  i*  Belskis  \:  Coal  Co.,  2i6  III.  62. 

510;   Briscoe  v.  LJoyd,  64  111.  3.3;  is  Crane   Co.   v.   Hogan,   228   III. 

Walker  v.  Doane,  108  111.  236;   A.  338. 

d  G.  Ry.   Co.  V.  Harvey,   178   111.  is^  Kanawha    Dispatch   v.    Fish, 

477;    Dilworth    v.    Curts,    139    111.  219  111.  236. 

508;  Est.  Maker,  204  111.  25.  isbWenham  v.  Packing  Co.,  213 

12  People  V.   Waite.  243  111.  156;  111.  397. 
City  V.  Harts,  270  111.  646. 
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A  determination  by  the  supreme  court,  on  appeal, 
against  appellant,  of  one  of  tlie  questions  involved  upon 
its  merits,  is  res  judicata  and  binding,  notwithstanding 
the  decree  is  reversed  as  to  other  questions. ^^"^ 

A  principle  of  law  laid  down  by  the  appellate  court 
upon  reversing  a  judgment  generally  and  remanding  the 
cause  is  not  binding  upon  that  court  upon  a  second  ap- 
peal, where  the  supreme  court  has,  since  the  first  appeal, 
decided  the  point  involved  contrary  to  the  principle  laid 
down.^^" 

A  judgment  of  the  appellate  court  which  reverses  a  de- 
cree dismissing  a  foreclosure  bill  and  remands  the  cause 
with  directions  "to  render  a  decree  in  accordance  with 
the  prayer  of  the  bill,"  is  subject  to  review  ou  appeal  or 
erx'or,  where  nothing  remains  to  be  done  in  the  court 
below  except  to  enter  an  ordinary  decree  of  foreclosure 
and  sale.^" 

If  the  merits  of  a  case  have  been  determined  by  the 
supreme  court  and  the  rights  of  the  parties  fixed,  a  di- 
rection to  the  trial  court  for  further  proceedings  not  in- 
consistent with  the  views  expressed  in  the  opinion  does 
not  pei*mit  of  the  introduction  of  further  evidence  for 
another  trial  of  the  same  issues  and  a  different  determin- 
ation of  them." 

Where  the  only  error  in  a  proceeding  is  a  defect  in 
the  form  of  the  judgment  entered,  a  new  trial  will  not 
be  awarded,  but  the  ease  will  be  reversed,  with  directions 
to  the  trial  court  to  enter  a  correct  judgment.'^ 

Under  section  90  of  the  Practice  act  the  supreme  court 
may  review  the  judgments  of  the  appellate  court  on  ap- 
peal or  error  only  when-  tlie  order,  judgment  or  decree 
of  the  lower  court  is  affinned,  or  where  final  judgment  is 
rendered  in  the  appellate  court,  or  the  judgment  of  that 
court  is  sucli  that  no  further  proceedings  can  be  liad  in 


^'-•^  Noble  V.  Tipton,  222  111.  C39.  n  Prentice  v.  Craiie,  240  111.  250; 

"d  ZeruUa  v.  Sup.  Lodge,  223  111.      West  v.  Douglas,  145  111.  164. 
518.  '»  Gage  v.  People,  207  111.  61. 

10  Curran    v.    Houston,    201    111. 
442. 
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the  trial  court  except  to  carry  into  effect  the  mandate 
of  the  appolhite  court.'" 

Wliere  tlie  merits  of  the  case  have  not  heen  determined 
by  the  sniircnie  court  an  aniondnient  of  the  ph'adings 
and  the  introduction  of  additional  evidence  may  be  per- 
missible, and  while  the  inferior  court  is  concluded  by  the 
legal  principles  announced  in  the  opinion,  other  facts 
may  be  proved  within  those  principles  which  obviate  the 
objections  to  granting  the  relief  sought  or  the  allowance 
of  the  defense  interposed.^'' 

Where  a  cause  is  remanded  by  the  supreme  court  it 
is  the  duty  of  the  inferior  court,  in  any  case,  to  examine 
the  opinion  of  the  supreme  court  and  conform  its  action 
to  it,  and  in  case  of  a  general  remandment  without  spe- 
cific directions  it  must  be  determined  from  the  nature 
of  the  case  what  further  proceedings  will  be  projDer  and 
not  inconsistent  with  the  opinion.-^ 

Where  a  decree  is  reversed  by  the  supreme  court  and 
the  cause  remanded,  with  directions  to  proceed  in  con- 
formity with  the  views  expressed  in  the  opinion,  it  is  the 
duty  of  the  trial  court  to  examine  the  opinion  and  he  gov- 
erned by  the  views  expressed  therein  in  entering  the  de- 
cree.'^ 

A  determination  by  the  supreme  court  of  the  questions 
involved,  or  any  of  them,  upon  the  merits,  is  binding  upon 
the  trial  court,  and  it  has  no  power,  on  remandment,  to 
permit  amendment  of  the  pleadings  so  as  to  change  the 
issues  involved  and  require  a  re-trial  of  the  questions 
so  determined.-^ 

A  judgment  of  the  appellate  court  reversing  a  judg- 
ment of  the  lower  court  in  some  respects  and  affinning 
it  in  others,  and  remanding  the  cause  "for  further  pro- 
ceedings not  inconsistent  with  the  views  expressed  in  the 
opinion  filed  herewith,"  is  not  a  final,  a])pealable  judg- 
ment, where  it  appears  from  such  opinion  that  something 
else  must  be  done  by  the  trial  court  than  merely  to  Carry 
the  mandate  into  effect.^* 

10  Callahan  v.  Ball    197  111.  318.  ^2  Noble  v.  Tipton.  222  III.  639. 

20  Prentice  v.  Crane,  240  111.  2,o0.  23  Noble  v.  Tipton.  222  III.  639. 

21  Prentice  v.  Crane,  240  111.  250.  2*  Funk  v.  Eempton,  221  111.  436. 
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A  judgment  reversing  and  remanding  generally,  with- 
out specific  directions,  leaves  the  case  open  to  amend- 
ment of  the  pleadings  and  the  introduction  of  additional 
evidence,  and  the  case  may  be  considered  by  the  trial 
court  on  its  merits.-^ 

If  the  supreme  court  announces  a  particular  view  of 
the  law  and  reverses  the  judgment  and  remands  the  case 
for  further  proceedings  in  accordance  with  the  views  an- 
nounced, the  court  below  is  bound  to  examine  the  opinion 
and  apply  the  particular  views  of  the  law  announced 
therein,  and  render  such  judgment  as  is  the  necessary 
result  of  the  application  of  such  views.-** 

If,  after  reversal  and  remandment,  further  material 
evidence  is  introduced  on  the  second  trial,  the  trial  and 
appellate  courts  are  not  bound  to  follow  the  rules  laid 
down  in  the  opinion  filed  on  the  first  appeal,  but  should 
apply  such  ]irinciples  of  law  as  are  applicable  to  the  new 
case  made  on  the  second  trial.'' 

On  remandment,  with  directions  to  proceed  in  con- 
formity with  the  views  expressed  in  the  opinion,  if  it  ap- 
pears from  the  opinion  that  the  grounds  of  reversal  may 
be  obviated  by  amendment  of  the  pleadings  or  the  intro- 
duction of  additional  evidence,  it  is  the  duty  of  the  trial 
court  to  re-docket  the  cause  and  permit  amendments  and 
allow  additional  evidence.-* 

If  the  appellate  court  reverses  for  errors  of  law  it 
should  remand  the  cause,  and  if  it  reverses  because  it 
finds  the  facts  differently  from  the  trial  court  and  does 
not  remand,  it  should  make  a  finding  of  facts  and  recite 
the  same  in  its  judgment;  and  these  rules  control  not- 
withstanding the  evidentiary  facts  are  presented  to  the 
court  by  stipulation.^® 

Even  where  a  cause  is  remanded  generally  by  a  court 
of  review,  it  is  not  again  open  in  the  low(n-  court  as  to 


^^  Qreen   Lnmhcr   Co.   v.    Nutri-  -■' Penn.  Co.  v.  Rice  Co.,  21G  111. 

ment  Co.,  224   111.   2S4;    Dinsmoor  .'167. 

V.  Hoicse,  211  111.  317.  ^s  Dinsmoor   v.   Roivse,    211    111. 

20  Chi.  Seminary  v.  People,  189  317. 

111.  439;    Oillespie  v.   Oil  Co.,  244  20  irtvin  v.  7ns.  Co.,  200  111.  577 
111.  9. 
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questions  proseiitod  by  the  record  and  decided  by  the 
court  of  review.*" 

A  ju(li>;-iiu'iit  ill  an  action  of  trespass  is  a  unit  ag'ainst 
all  defendants  against  whom  it  was  rendered,  and  if  it 
must  be  reversed  for  error  as  to  one  it  must  be  reverseil 
as  to  all.''' 

If  a  verdict  is  set  aside  and  a  new  trial  granted  the 
case  is  in  the  same  position  as  though  it  had  never  been 
tried,  and  upon  appeal  from  the  judgment  in  the  second 
trial  there  is  nothing  relating  to  the  first  trial  which  can 
be  reviewed. •■'- 

Where  tlie  appellate  court  erroneously  reverses  a  judg- 
ment on  a  question  of  law  without  remanding  the  cause 
or  considering  the  other  .errors  assigned,  the  supreme 
court  will  remand  the  cause  to  the  appellate  court,  with 
directions  to  enter  such  judgment  as  it  may  deem 
l)ro])er.** 

In  the  absence  of  a  waiver  of  the  right  to  trial  by  jury 
the  appellate  court  has  no  right  to  reverse  a  judgment 
for  the  defendant  and  enter  a  judgment  for  the  plaintiff's 
damages  and  costs,  although  it  recites  a  different  finding 
of  facts  in  its  judgment;  but  it  must  remand  the  cause 
upon  reversal,  to  enable  a  jury  to  pass  upon  the  question 
of  damages. ^^ 

Where  the  supreme  or  appellate  court  has  the  power 
to  render  such  judgment  or  decree  as  the  trial  court 
ought  to  have  rendered,  it  will  do  so  without  sending  the 
case  back  for  a  new  trial.-'^  And  a  cause  will  not  be  re- 
manded when  the  proceedings  of  the  court  below  are 
coram  non  judice.^^ 

3<i  Chi.   Seminary  v.  People,  189  309;   Crumlaugh  v.  Oioen.  238  111. 

III.   439;    Gillespie  v.   Oil  Co.,  244  497;   Morton  v.  Robinson,  256   111. 

II.  9.  629;   Kinkaid  v.  Kinkaid,  256   III. 
»i  So.  El.  R.  Co.  V.  Nesvig,  214  548;  Geohegan  v.  R.  R.  Co.,  258  111. 

III.  463.  352. 

o^Nordhaus   v.    R.   Co.,   242    111.  ^^  Prince  v.  Lamb,  Breese,  298; 

166.  Pearsons   v.   Baily,    1    Scam.   507; 

33  Simpson  V.  K.  Co..  245  111.  596.  Peck    v.    Stevens,    5    Gilm.     127; 

i*City  V.  Coal  Co.,  173  111.  497;  Boyle  v.  Carter,  24  111.  4y;   Lazell 

Osgood  V.    Skinner,    186   111.    491;  v.  Francis,  4  Scam.  421. 

Clark  V.   Supreme  Lodge,   189   111.  36  Ditch    v.    Edwards,    1    Scam- 

639;   Lindsay  v.  Lindsay,  226  111.  127. 
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The  court  will  not  render  such  a  judgment  or  decree 
as  the  trial  court  should  have  rendered,  unless  the  evi- 
dence on  which  a  verdict  is  founded,  is  before  it.*' 

Where  a  decree  in 'a  partition  proceeding  is  reversed 
for  want  of  a  necessary  party,  which  was  the  only  ques- 
tion decided  on  the  appeal,  the  cause  stands  for  re-trial 
after  it  has  been  re-instated  and  the  necessary  party 
brought  in,  and  either  party  has  the  right  to  introduce 
additional  competent  evidence  upon  the  issues  formed.-''^ 

The  appellate  court's  determination  in  that  regard  is 
conclusive  on  the  supreme  court  as  a  question  of  fact.^" 

A  reversal  by  the  apviellate  court  upon  the  ground  that 
the  trial  court  was  without  jurisdiction  is  a  reversal  for 
error  of  law,  and  the  fact  that  no  cross-error  is  assigned 
by  appellee  in  the  supreme  court  does  not  require  the 
supreme  court  to  affinn  the  judgment  of  the  trial  court 
upon  reversing  the  appellate  court's  judgment,  but  the 
cause  will  be  remanded  to  the  appellate  court. ^" 

If  a  cause  is  remanded  with  special  directions  to  the 
lower  court  as  to  the  judgment  to  be  there  rendered,  and 
that  court  proceeds  and  renders  judgment  according  to 
such  directions,  then,  on  another  appeal  to  the  appellate 
court,  the  matters  it  has  passed  upon  in  the  fonner  ap- 
peal are  res  judicaia,*^  but  when  the  cause  is  remanded 
by  the  appellate  court  generally,  the  judgment  of  the  ap- 
pellate court  is  not  a  final  judgment  and  is  not  res 
ptdicata.*- 

Partial  reversal — Remittitur — Remanding  cause. — The 

111th  section  of  tiie  Practice  act  provides,  that: 

"The  supreme  court  or  appellate  court,  in  case  of  a  partial  reversal, 
shall  give  such  judgment  or  decree  as  the  inferior  court  ought  to  have 
given,  and  for  this  purpose  may  allow  the  entering  of  a  remittitur, 
either  in  term  time  or  in  vacation,  or  remand  the  cause  to  the  inferior 
court  for   further   proceedings,  as   the  case  may   require."  -is 

Remittitur. — Where   the  judgment  or   d(!cree   of   the 

iT  Howell    V.    Barrett,    3    Gil'm.  *'^Henning  v.  Eldridgc,   116   III. 

433.  305. 

38  Hoiiiscft  V.  Moore.  257  111.  61.5.  <2  niakeslee's     Express     Co.     v. 

30  Chi.   li.    Co.   V.    acminill,    209  Ford.  215  111.  2no. 

111.  638.  13  Rev.  Stat.  (l',)]:i)  1S77;  5  .1.  & 

*o  Harty  V.  Polakow,  2Z1  III.  559.  A.    An.    Stat.    5030;     Prentice    v. 

Crane,  240  111.  250. 
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inferior  court  is  for  loo  larg'c  a  sum,  tho  error  may  be 
cured  by  a  remittitur  of  tlie  excess,"  and  the  jud^'ment 
or  decree  aOiruied  as  to  the  residue;  and  the  costs  will  be 
taxed  against  the  appellee  or  defendant  in  error ;  *^  or 
the  cause  may  be  remanded  to  the  inferior  court  for 
further  proceedinf;:s,  as  the  case  may  require.'"' 

The  practice  of  allowing  a  remittitur  in  actions  ex 
delicto  both  in  the  trial  and  appellate  courts  is  authorized 
by  the  statute  and  has  been  approved  by  the  supreme 
court.''^ 

If  a  verdict  is  excessive  and  there  has  been  substantial 
error  in  the  proceedings  which  might  tend  to  produce  an 
improper  lintling  by  the  jury,  it  can  not  be  cured  by  remit- 
titur;** but  where  it  is  otherwise,  and  the  evidence  sup- 
ports a  verdict  for  the  larger  part  of  the  amount 
awarded,  a  remittitur  is  proper." 

The  filing  of  a  remittitur,  as  required  by  the  judgment 
of  the  appellate  court  before  the  allowance  by  that  court 
of  an  unrestricted  rehearing  does  not  preclude  the  appel- 
late court  from  thereafter  affirming  the  judgment  below 
for  the  full  amount.'^" 

Error  in  ))ermittiug  plaintiff's  counsel  to  argue  for  the 
allowance  of  exemplary  damages  cannot  be  cured  by  re- 
mittitur, on  appeal,  where  there  is  nothing  in  the  record 


**  Thomas    v.    Fischer,    71     111.  ^yalsll,    157    111.    672;    Ry.    Co.    v. 

576;  Welsh  v.  Johnson,  76  111.295;  Salisbury,  162  ill.  187;  Chi.  R.  Co. 

Cheney  v.  City  Nat.  Bank,  77  111.  v.  Gemmill,  209   111.  638;    W.  Chi. 

562;    Trustees    v.    Hihler,    85    111.  R.  Co.  v.  Musa,  ISO  111.  130;  Sandy 

409;    Moscly   v.    Schoonhoven,    12  v.  R.  Co.,  235  111.  194. 
Bradw.  113;   Mulcahey  v.  Strauss,  *«  Lauth  v.  Traction  Co.,  244  111. 

151   111.   70;    Chi.  Ry  Co.  v.   Gem^  244;   Sandy  v.  H.  Co.,  235  111.  194; 

mill,    209    111.    638;    Hanchett    v.  Wabash  R.  Co.  v.  Billings,  212  111. 

Haas,  219  111.  546;   Western.  Ass'n  37;   Amann  v.   Tract.  Co.,  243  111. 

V.  Hankins,  221  III.  304.  263. 

*^  Welsh     V.     Johnson,     supra;  ■">  C.  <&  E.  I.  R.  R.  v.  Cleminger, 

Nixon  V.  H alley.  78   111.  611;   Fix-  77  111.  App.  186;  W.  Chi.  R.  R.  Co. 

ley  \.  Boyntoji.  79  111.  351;  Convey  v.   Wheeler,  73  111.  App.  368;   Mo- 

V.  Sheldon,  1  Bradw.  555;  Shell  v.  Nvlta  v.  Hendele,  92  111.  App.  273; 

Warner,  91  lil.  472.  So.  Chi.  Ry.  Co.  v.  McDonald,  94 

*»  Evans  v.  Eastman,  84  111.  App.  111.  App.  612. 
636.  ■'"  Colesar  v.   Coal   Co.,   255   111. 

*TN.    C.   R.    Co.   V.   Wrixon,    150  532. 
111.  532;  C.  M.  dc  St.  P.  Ry.  Co.  v. 
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to  sliow  to  what  extent  the  erroneous  ruling  affected  tlie 
verdict,  which  is  largely  in  excess  of  mere  compensatoi-y 
damages/'^ 

Error  resulting  from  improper  conduct  by  the  plaint- 
iff's attorney  in  working  upon  the  sympathy  of  the  jurj' 
by  referring  to  the  plaintiff's  wife  and  children  can  not 
be  cured  by  a  remittitur  of  a  portion  of  the  verdict  and 
judgTuent.^^ 

By  remitting  in  the  appellate  court  ap]iellee  cannot 
escape  the  error  committed  by  the  trial  court  in  his  favor 
and  escape  the  payment  of  the  costs  of  the  appeal.^^ 

The  fact  that  the  appellate  court  finds  that  a  remittitur 
of  $8000  should  be  allowed,  in  justice,  from  a  verdict  of 
$20,000,  rendered,  in  the  main,  for  vindictive  damages, 
does  not  warrant  the  conclusion,  as  a  matter  of  law,  that 
the  verdict  was  wholly  the  resiilt  of  prejudice  and  that 
it  was  error  for  the  appellate  court  to  enter  the  remittitur 
and  afSrm  the  judgment.^* 

A  remittitur  has  no  effect  to  cure  errors  affecting  the 
question  of  the  defendant's  liabilitj*  in  a  personal  injury 
case  but  may  cure  errors  affecting  only  the  question  of 
damages,  and  if  the  case  is  a  proper  one  for  the  assess- 
ment of  exemplary  damages,  and  the  judgment,  in  view 
of  the  evidence,  is  reasonable,  the  judgment  will  not  be 
reversed,  whether  the  errors  affecting  the  question  of 
actual  damages  were  cured  by  the  remittitur  or  not.^"' 

Afl&rmance — Dismissal  of  appeal. — Section  112  of  the 
Practice  act  provides,  that : 

"When  an  appeal  or  writ  of  error  shall  be  prosecuted  from  a  judg- 
ment, order  or  decree,  to  the  supreme  court  or  appellate  court,  and 
such  appeal  or  writ  of  error  is  dismissed,  or  the  judgment,  order  or 
decree  is  affirmed,  upon  a  copy  of  the  order  of  the  supreme  court  or 
appellate  court,  as  the  case  may  be,  being  filed  in  the  office  of  the  clerk 
of  the   court  from  which  the  case  was  originally  removed,  execution 


Bi  O.   V.   Traction  Co.  v.   Laufli,  472;   N.  C.  R.  Co.  v.  Wrixon,  350 

21G  111.  176.  111.  53ii;  City  v.  Xo}s,  212  III.  20. 

■y^  McCarthy   v.    R.   Co.,   232   111.  ^t  Prussing  v.  Jackson,   208   111. 

473;   Jones  Co.  v.  Oeorge,  227  111.  85. 
64.  '''^  Amann   v.    Traction    Co.,    243 

r-''  Elfiin  R.  Co.  v.  fialisbury.  162  111.   263. 
Ill     1K7:    f<nell  v.   Warner,  91  111. 
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may  Issue  and  other  proceedings  may  be  had  thereon  in  all  respects, 
as  If  no  appeal  or  writ  of  error  had  been  prosecuted."  5o 

A  certified  coiiy  ol"  the  order  of  the  supreme  court 
should  be  filed  in  tlie  office  of  the  clerk  of  the  inferior 
court,  to  reinvest  that  couii  witli  jurisdiction  to  proceed 
with  the  execution  of  its  jud.nineiit.  Tlie  copy  of  tlic 
order,  when  filed,  operates  as  a  procedendo,  and  author- 
izes the  court  to  proceed  with  the  judgment  in  all  resiK'cts 
as  though  appeal  liad  been  taken. ■'"'' 

An  execution  issued  by  the  clerk  of  the  trial  court  after 
tlie  dismissal  of  the  appeal,  and  before  procedendo  is 
awarded,  is  not  void ;  but  it  can  be  attacked  directly  only, 
and  only  by  the  defendant.^^ 

Final  Process. — Eule  21  provides  that  no  final  process 
shall  issue  in  any  case  before  the  close  of  the  tenn,  un- 
less, for  good  cause  shown,  the  court  shall  otherAvise 
order.^* " 

SECTION  XIX. 
OPINIONS. 

Of  supreme  court — Record  of. — Section  16  of  the  Su- 

]ireme  Court  act  provides  that: 

"In  the  decision  of  cases  submitted  to  the  supreme  court  the  opinions 
of  the  justices  shall  be  delivered  in  writing  and  filed  with  the  other 
papers.  Such  opinions  shall  also  be  spread  at  large  upon  the  records 
of  the  court."^» 

This  statute  does  not  require  the  court  to  give  detailed 
opinion  on  every  point  raised.^" 

By  virtue  of  the  section  quoted,  the  opinion  becomes  a 
])art  of  the  record."^ 

In  appellate  courts — Opinions  to  be  in  writing. — Sec- 
tion 17  of  the  act  creating  the  appellate  courts,  as 
amended  by  the  act  of  1887,  provides  that: 

"All  opinions  or  decisions  of  said  court  upon  a  final  hearing  of  any 

MRev.   Stat.    (1913)    1877;    5  J.  so  Rev.  Stat.   (1913)   680;   2  J.  & 

&  A.  An.  Stat.  .'5037.  A.  An.  Stat.  1778. 

^■People    V.     Wadlttw,    166    111.  c«  Speij/ftt  v.  People,  87  111.  595; 

119;  Smith  v.  Stevens.  133  111.  183.  Houston  v.  Williams,  13  Cal.  24. 

68  Shinip  V.  Hay,  8  Bradw.  66.  «i  Gross  v.   Mtg.   Co.,   108   U.    S. 

»8«273  111.,  page  19.  477. 
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cause  shall  be  reduced  to  writing  by  the  court,  briefly  giving  therein 
the  reasons  for  such  opinion  or  decision,  and  be  filed  in  the  case  in 
which  rendered.  Provided,  that  such  opinion  shall  not  be  of  binding 
authority  in  any  cause  or  proceeding,  other  than  in  that  in  which  they 
may  be  filed."  62 

WTiile  it  is  the  duty  of  the  appellate  court  to  hear  and 
decide  a  cause  and  file  an  opinion,  yet  where  a  party 
stipulates  that  a  judgment  pro  forma  may  be  entered,  be 
can  not  complain  of  the  failure  of  the  court  to  hear  and 
determine  the  cause  and  file  an  opinion.®* 

Reporting  and  publishing  decisions. — By  the  act  in 
force  July  1, 1911,  provision  is  made  for  the  reporting  and 
publication  of  the  decisions  of  the  supreme  court,  and  the 
distribution  of  the  same.®* 

Rule  41  of  the  sui)reme  court  provides  that : 

"As  to  the  time  and  manner  of  publishing  decisions,  the  following 
rules  shall  be  observed: 

First. — The  reporter  shall  publish,  in  book  form,  all  such  opinions 
as  are  to  be  reported,  which  may  be  filed  hereafter,  within  three 
months  after  the  filing  and  recording  of  the  same,  except  where  more 
opinions  of  the  court  shall  be  filed  at  the  same  time  than  will  comprise 
one  volume  of  the  reports,  in  which  event  the  reporter  shall  publish 
the  first  volume  of  such  opinions  within  three  months  after  the  time 
of  the  filing  and  recording  thereof,  and  the  residue  shall  be  published 
in  volumes  at  the  rate  of  one  volume  for  every  three  months. 

Second. — In  order  to  facilitate  the  publication  of  the  opinions  here- 
after to  be  filed,  as  herein  prescribed,  it  sliall  be  the  duty  of  the  clerk 
of  this  court  to  transmit  to  the  reporter,  without  delay,  a  copy  of  the 
printed  abstracts,  briefs  and  arguments  in  each  case  taken  by  the 
court. 

Third. — In  cases  where  application  for  rehearing  shall  be  made  under 
the  rules  of  the  court,  the  reporter  shall  not  publish  the  opinions 
therein  until  such  application  shall  have  been  disposed  of. 

Fourth. — Each  volume  of  reports  hereafter  to  be  published  shall  con- 
tain not  less  than  several  hundred  pages,  and  shall  be  of  the  same  gen- 
eral character,  typographically,  as  those  heretofore  published  by  the 
present  reporter,  subject  to  such  changes  as  the  court  may,  from  time 
to  time,  specially  direct.  The  paper  ui)on  which  the  reports  may  be 
printed  shall  be  clear,  white  paper,  supersi/.ed  and  calendered,  and  of 
not  less  than  50  lbs.  to  the  ream.  The  binding  shall  be  of  the  best  law- 
shcei),  without  blemish  or  patches,  and  the  boards  used  in  binding 
shall  be  good  tar  boards. 

«2nev.  Stat.   (1913)   683;   2  J.  &  m  Rev.   Stat.    (1913)    2307;    2  J 

A.  An.  Stat.  1786.  &  A.  An.  Stat.  1778. 

03  Smith    V.    Kimball,     128     III. 
D83. 
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Fifth. — The  reporter  shall  prepare  a  proper  and  correct  head-note  or 
syllabus  in  each  case,  and  may  publish  the  briefs  o£  counsel,  in  his 
discretion.  He  shall  furnish  a  table  of  cases  reported  in  each  volume, 
arranged  in  alphabetical  order,  and  an  index  of  tlio  matter  contained  in 
the  volume,  distributed  under  aiipropriate  ho^ids,  with  cross-references 
and  numbers.  In  any  volume  which  shall  close  a  term  of  court  there 
shall  be  published  a  table  of  the  cases  directed  not  to  be  reported. 
Such  rules  as  may  be  from  time  to  time  adopted  by  the  court  shall  be 
published  in  the  volume  next  succeeding  their  adoption. 

tiijrth. — It  is  made  the  duty  of  the  reporter  to  superintend  the  print- 
ing of  the  reports,  and  see  that  they  are  accurately  and  properly  printed. 
He  shall  transmit  to  each  of  the  justices  of  this  court  a  printed  copy 
of  all  the  cases  reported,  before  the  regular  edition  shall   be  printed. 

Seventh. — The  reporter  is  not  required  to  attend  upon  the  terms  of 
this  court,  except  as  may  from  time  to  time,  be  specially  directed. 

Eighth. — It  shall  be  the  duty  of  the  reporter  to  keep  constantly  on 
hand,  of  the  reports  hereafter  to  be  published,  a  sufflcient  number  to 
meet  promptly  any  demand  of  the  profession  therefor.es 


SECTION  XX. 
REHEARING. 

The  only  mode  by  which  the  final  decision  of  a  case  in 
the  supreme  court,  and  in  eases  in  the  appellate  court, 
where  it  has  final  jurisdiction,  can  be  reversed  or  set 
aside  at  a  subsequent  tenn,  is  by  a  petition  for  a  re- 
hearins:.''* 

Time  and  manner  of  application, — Rule  30  provides 

that : 

"The  manner  of  applying  for  a  rehearing  shall  be  as  follows:  Within 
fifteen  daj's  after  an  opinion  is  filed,  a  party  desiring  a  rehearing  shall 
file  a  notice  In  writing  of  his  intention  to  make  such  application  with 
the  clerk  of  this  court,  and  shall,  within  said  time,  deliver  a  copy 
thereof  to  the  official  reporter  of  this  court,  and  within  twenty-five  days 
after  the  filing  of  the  opinion  shall  place  on  file  in  the  clerk's  office 
twelve  printed  copies  of  the  petition,  and  within  the  same  time  deliver 
a  copy  to  said  official  reporter.  Apiilication  for  rehearing  in  any  cause 
shall  be  made  by  petition  to  the  court,  signed  by  counsel,  stating  con- 
cisely the  points  supposed  to  have  been  overlooked  or  misapi)rehended 
by  the  court,  with  proper  reference  to  the  particular  portion  of  the 
original  abstract  and  brief  relied  upon.  In  no  case  will  any  argument 
be  permitted  in  support  of  such   petition.     This   rule  will  be  strictly 


65  273  111.,  page  28.  111.  203;  Henning  v.  Eldridge,  14G 

»« Hollowbush    V.    McConnel,    12       111.  305. 
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enforced,  and  any  petition  in  violation  thereof  will  be  stricken  from  the 
files."07 

The  time  for  filing  petitions  for  a  rehearing  will  be 
extended  beyond  the  limit  fixed  by  the  rules,  only  under 
special  circumstances,  except  by  the  consent  of  the  par- 
ties.®^ Affidavits  of  newly-discovered  e\^dence  will  not 
be  considered  on  petition  for  rehearing.*"* 

Stay  of  proceedings  on  petition. — Rule  31  provides 

that: 

"Where  an  opinion  is  filed  and  a  petition  for  rehearing  shall  after- 
wards be  presented  to  a  justice  of  the  court,  if  such  justice  shall  cer- 
tify that  in  his  opinion  the  case  should  be  further  considered  by  the 
court  on  such  petition  all  further  proceedings  in  the  cause  shall  be 
stayed  until  the  next  term  of  the  court.  If  it  is  practicable  to  do  so, 
such  application  shall  be  presented  to  the  justice  who  wrote  the  opinion 
in  the  case."  "o 

Docketing  rehearings — Time  of  filing  briefs. — Eule  32 

provides  that: 

"When,  in  any  case,  a  rehearing  is  granted,  the  case  shaU  be  placed 
for  hearing  at  the  foot  of  the  docket.  The  original  brief  and  argument 
of  the  petitioner  shall  stand  as  his  printed  brief  and  argument,  on  the 
hearing.  The  opposite  party  shall,  in  all  such  cases,  have  ten  days  from 
the  time  of  granting  the  rehearing  to  reply  to  the  petition  and  the 
petitioner  shall  have  five  days  to  file  his  closing  argument,  and  the 
case  shall  then  stand  for  final  decision.  Where  a  cause  is  re-heard 
oral  argument  shall  not  be  permitted  except  it  be  ordered  by  the 
court  upon  its  own  motion,  and  when  oral  argument  is  allowed,  if 
the  party  against  whom  the  rehearing  is  granted  wishes  to  avail  him- 
self of  the  permission  to  argue  orally,  his  closing  printed  argument 
must  be  filed  on  or  before  the  calling  of  the  cause.  Oral  argument  on 
both  sides,  when  allowed,  shall  close  the  arguments  in  the  case."  'i 

When  rehearing  is  granted. — Tf  a  rehearing  is  granted, 
the  opposite  party  will  have  ten  days  from  the  time  of 
granting  the  rehearing  to  reply  to  the  petition ;  and  the 
)>('titioner  will  have  five  days  to  file  his  closing  argument, 
which  shall  end  tlie  argument  of  the  case,  and  it  shall  then 
stand  for  final  decision. 

When  an  oral  argument  is  allowed,  if  the  party  against 

07  273  HI.,  page  21.  170;    People  v.   Pearson.  II).   406; 

08  Mills  v.  Lockioood,  40  111.  130;  Dclahay  v.  McConnel,  4  Scam.  156. 
see  Pearl  v.  Wellvian,  4  Glim.  395;  <">  Burton  v.  Perry,  146  111.  71. 
felby  V.  Hutchinson,  5  Gilm.  261 ;  '»  273  III.,  page  22. 

Lampsett    v.    Whitney,    3    Scam.         it  273  111.,  p.  22. 
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whom  the  rohoaring  is  grantod  wishes  to  avail  lilinsolf 
of  the  poniiiysion  to  argue  the  cause  orally,  his  reply 
brief  must  be  filed  on  or  before  the  calling  of  the  cause. 
Oral  argiunents,  when  allowed,  shall  close  the  case. 

Additional  suggestions  in  support  of  petition,  in 
respect  to  the  grounds  of  an  application  for  rehearing, 
])roposed  to  be  made  after  the  time  prescribed  by  the 
rules  for  the  filing  of  the  petition,  will  not  be  received  as 
of  course,  but  only  upon  proper  cause  shown."^- 

Upon  an  application  for  a  rehearing,  new  points  or 
objections  made  for  the  first  time  on  the  petition,  will  not 
be  considered."^ 

A  second  petition  for  the  rehearing  of  a  cause  will  not 
be  entertained.  Nor  is  the  application  of  this  rule  af- 
fected by  the  fact  that  the  court,  upon  denying  the  orig- 
inal petition,  may  have  modified  the  lang-uage  of  its 
opinion,  or  even  changed  the  grounds  of  its  decision.  It 
is  the  decision  of  the  court,  not  so  much  the  reasons  given 
for  the  decision,  that  is  the  subject  for  reconsideration 
upon  an  application  for  a  rehearing;  and  when  the  de- 
cision originally  made,  is  adhered  to  upon  such  recon- 
sideration, although  the  reasons  given  for  it  may  have 
been  modified,  it  will  not  be  open  to  further  review  at 
the  instance  of  the  same  party,"*  except  in  a  case  where 
by  some  inadvertence  a  judgment  has  been  entered  by 
such  court  other  than  the  one  it  intended  to  render.''^ 

The  court  will  not  entertain  a  motion  to  strike  from  the 
files  a  petition  for  a  rehearing  or  certiorari  for  failure 
of  such  petition  to  comply  with  the  rules  of  that  court. 
The  court  takes  the  position  that  such  petitions  are  ad- 
dressed to  the  discretion  of  the  court  and  being  for  its 
benefit,  it  is  competent  to  judge  whether  its  rules  have 
been  transgressed. 

An  oral  motion  for  leave  to  file  a  petition  for  a  rehear- 
ing is  not  necessary.     The  giving  of  notice,  the  filing  of 

'2  Bawley  v.   Simmons,   101   111.  'i  Smith    v.    Dennison,    101    111. 

654;   Furlong  v.  Riley,  104  111.  97.  C57;    Garrick  v.   Chamlcrlain,  100 

73  Hime    V.    Klasey,    9     Bradw.  111.  476. 

190;  Arkley  v.  Xiblack,  272  111.  ■'^  Leathe  y.  TAomas,  233  111.  430. 
356. 

80 
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the  petition,  aud  docketing  of  the  cause,  in  accordance 
with  the  rules  of  the  court,  are  sufficient  to  bring  the 
matter  before  the  court.''" 

Where  a  judgiuent  has  been  affirmed,  and  upon  a  re- 
hearing has  been  reversed,  such  judgment  of  reversal 
will  not  retroact  and  disturb  any  rights  which  may  have 
been  innocently  acquired  under  the  judgiuent  of  affimi- 
ance,  and  upon  the  faith  of  it  whilst  it  was  in  full  force."^ 
Thus  where  a  writ  of  restitution  bas  issued  in  such  case, 
and  a  tenant  evicted,  a  motion  for  i-ehearing  entered 
and  a  stay  order  made,  will  not  affect  what  has  already 
been  done.''^ 

In  fourth  district. — Eule  40  of  the  appellate  court  pro- 
vides that  applications  for  rehearing  will  be  entertained 
in  that  class  of  eases  only  in  which  the  decision  of  the 
court  can  not  be  reviewed  by  the  supreme  court."^ 


SECTION  XXI. 
ORIGINAL  ACTIONS  RELATING  TO  THE  REVENUE— MANDAMUS. 

Process — When  served. — By  rule  20  of  the  supreme 

court  it  is  ])ruvide<l,  tliat: 

"In  proceedings  in  original  actions  relating  to  the  revenue,  process 
or  notice  of  a  motion  shall  be  served  on  the  defendant  at  least  twenty 
days  before  the  first  day  of  the  term.  If  there  shall  not  be  twenty 
days  between  the  day  of  the  service  and  the  first  day  of  the  term,  or  if 
a  declaration  setting  forth  the  cause  of  action  shall  not  be  filed  at  least 
twenty  days  before  the  first  day  of  the  term,  the  cause  may  be  con- 
tinued on  the  application  of  the  defendant."  8» 

The  law  makes  it  the  dnty  of  the  state's  attorney  to 
prosecute  ail  actions  and  suits  for  the  collection  of  the 
public  revenue;  and  if  lie  is  absent,  or  unable  to  atlond, 
or  is  interested  in  any  cause  or  proceeding  alTecting  (ho 
public  interests,  tli(>  court  will  appoint  some  competent 
attorney  to  i)rosecute  or  defend  such  case  or  i:)rocoed- 
ing.*^ 


^o  Anonymous,  40  111.  129.  7019  m.  App.,  page  15. 

^^Wadhams  v.  Oay,  73   111.  415.  80  273  111.,  page  19. 

Ti  Montanye  v.  Wallahan,  84  111.  si  Mix  v.  People,  116  111.  26.5. 
355. 
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Mandamus. — Section  2  of  Article  6  of  the  Constitution 
conferriii.u;  jurisdiction  upon  the  supremo  court  in  mwn- 
damus  cases  only  rciiuires  that  court  to  take  jurisdiction 
in  such  matters  as  pertain  to  the  public  interest,  on  be- 
half of  tlie  state  or  some  oflicer  of  the  state,  or  in  such 
cases  of  emergency  as  the  court  exercising  a  sound  dis- 
cretion, deems  proper  to  entertain.*- 

In  conferring  original  jurisdiction  in  mandamus  cases 
the  constitution  does  not  contemiilate  that  the  supreme 
court  will  take  jurisdiction  of  all  mandamus  cases,  but 
such  original  jurisdiction  is  conferred  so  that  the  supreme 
court  may  i)rotect  tlie  rights,  interests  and  franchises  of 
the  state  and  the  rights  and  interests  of  the  whole  people 
and  enforce  the  ^performance  of  high  official  duties  affect- 
ing the  public  at  large  and  in  emergencies  assume  juris- 
diction of  cases  affecting  large  public  interests  or  private 
rights  where  there  is  no  other  adequate  remedy,  and  the 
exercise  of  such  jurisdiction  is  uecessaiy  to  prevent  a 
failure  of  justice.  The  supreme  court  is  vested  with  a 
legal  discretion  to  determine  for  itself  as  the  question 
may  arise,  whether  or  not  the  case  presented  is  of  such 
a  character  as  to  call  for  the  exercise  of  its  original  juris- 
diction.*'' 

The  fact  that  the  constitution  gives  the  supreme  court 
original  jurisdiction  of  mando/mus  proceedings  in  certain 
cases  does  not  estal)Iish  its  appellate  jurisdiction  to  re- 
view a  judgment  of  the  apiJellate  court  in  nuDidamus 
proceedings,  irrespective  of  the  matters  involved,  as  ap- 
pellate jurisdiction  in  such  cases  is  regiilated  by  the 
Practice  act.*^ 

The  fact  that  the  parties  to  a  mandamus  suit  not  in- 
volving any  question  which  would  authorize  the  supreme 
court  to  take  jurisdiction  of  a  direct  appeal,  stipulate  in 
the  record  that  the  appeal  shall  be  taken  to  the  supreme 
court  does  not  give  that  court  jurisdiction,  and  the  appeal 
wdll  be  dismissed.*' 

The  statute  regarding  mandamus  has  no  application 
to  the  supreme  court,  and  parties  desiring  leave  to  file  a 

82  People  V.  Board  of  Education,         i*  People  v.  McCuUough,  239  in. 
197  111.  43.  552. 

83  People  V.  City,  193  III.  507.  ss  people  v.  City,  229  III.  225. 
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petition  for  man  dam  lis  in  that  court  are  required  tirst 
to  enter  a  motion  for  leave  in  open  court,  accompanying 
such  motion  -^vith  a  copy  of  the  petition,  and  supporting 
suggestions,  if  desired.**" 

Since  the  passage  of  the  Mandamus  act  the  existence 
of  another  complete  remedy  is  not  an  absolute  bar  to 
relief,  but  the  supreme  court,  in  determining  whether  it 
"will  exercise  its  jurisdiction  in  a  particular  ease,  may 
consider  the  existence  of  such  remedy  and  treat  it  as 
ground  for  refusing  to  take  jurisdiction.^^ 

Other  original  actions  of  which  the  supreme  court  has 
jurisdiction,  including  mandanius,  habeas  corpus,  etc.,  are 
considered  in  Puterbaugh's  Common  Law  Pleading  and 
Practice. 


SECTION  XXII. 

REMANDING  CAUSE  TO  TRIAL  COURT— PROCEEDINGS 
THEREON. 

Transcript  of  remanding  order — Notice — Reinstate- 
ment.— Section  113  of  the  Pi'actiee  act  ]n'ovides  that: 

"When  any  cause  or  proceeding  whatever  is  remanded  by  tlie  su- 
preme court  or  appellate  court,  as  the  case  may  be,  for  a  new  trial  or 
hearing  by  the  court  in  which  such  cause  or  proceeding  was  originally 
tried,  the  supreme  court  or  appellate  court,  as  the  case  may  be,  shall 
issue  its  mandate  reversing  and  remanding  such  cause  or  proceeding 
directly  to  such  trial  court;  and  upon  a  transcript  of  the  order  of  the 
supreme  court  or  appellate  court,  as  the  case  may  be,  remanding  the 
same,  being  filed  in  the  court  in  which  such  cause  or  proceeding  was 
originally  tried,  and  not  less  than  ten  days'  notice  thereof  being  given 
to  the  adverse  party  or  his  attorney,  the  cause  or  proceeding  shall  be 
reinstated  therein.  In  case  of  a  non-resident  party  or  non-resident 
parties,  who  can  not  be  found,  so  that  personal  notice  can  not  he  served 
upon  them,  the  notice  may  be  given  as  in  cases  in  chancery,  or  as  may 
be  directed  by  the  court.  In  case  of  reversal  and  remandment  by'the 
su])rcmo  court  of  any  cause  or  proceeding  removed  thereto  from  the 
apiicllate  court,  upon  the  filing  in  such  api)ellate  court  of  a  certificate 
of  such  reversal  and  remandment,  the  clerk  of  the  appellate  court  shall 
have  the  right  to  issue  a  fee  bill  for  all  such  costs  as  accrued  in  said 
appellate  court,  and  did  not  abide  the  final  action  in  the  supreme 
court."88 

80  People  V.  Haas,  239  111.  .120.  ss  Rev.   Stat.    (1913)    1S77;    5   J. 

87  People  V.  Wells,  255  111.  450.        &  A.  An.  Stat.  5038. 
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A  written  notice  served  on  the  adverse  party  or  his 
attorney  advising-  sni'li  i)arty  tliat  the  oanso  is  to  l)e  re- 
docketed,  when  and  in  wliat  court  application  for  re-in- 
statement  will  be  made,  is  sufficient,  althousfh  there  are 
infonnalities  wliich  are  not  misleading,  the  notice  being 
served  in  due  time.'*'-' 

Under  section  83  of  tlie  Practice  act,  wlien  any  cause 
is  rcniaiKlcd  by  the  suitreme  court  or  appellate  court  for 
u  new  trial,  the  cause  sliall  be  re-instated  in  the  trial  court 
upon  a  transcript  of  the  remanding  order  being  filed  in 
the  trial  court  and  not  less  than  ten  days'  notice  is  re- 
([uired  to  be  given  the  adverse  party ."'^ 

This  section  regulate'fe  the  notice  to  be  given  upon  re- 
manding and  re-instatement."^ 

Limitation — Transcript  not  filed  within  two  years. — 

Section  11-1-  of  the  Practice  act  ])rovides  that: 

"If  neither  party  shall  file  such  transcript  within  two  years  from  the 
time  of  making  the  final  order  of  the  supreme  court  or  appellate  court, 
as  the  case  may  be,  reversing  any  judgment  or  proceeding,  the  cause 
shall  be  considered  as  abandoned,  and  no  further  action  shall  be  had 
therein."*^ 

If  either  party  desires  to  prosecute  a  ease  further  when 
there  has  been  a  reversal  and  remanding  order  by  an 
appellate  court,  he  must  file  a  transcript  of  the  reversal 
and  remanding  order  in  the  trial  court  within  two  years 
from  the  date  of  such  remanding  order.  If  this  is  not 
done,  the  case  will  be  deemed  abandoned.^'^ 

By  the  filing  of  the  transcript  of  the  reversal  of  a  judg- 
ment and  remanding  order  in  the  trial  court,  the  court 
obtains  jurisdiction  of  the  subject-matter  of  the  suit.  But 
before  any  stoics  can  be  taken  in  the  cause,  the  court  must 
also  obtain  jurisdiction  over  the  person  of  the  adverse 
party,  and  this,  in  the  absence  of  a  voluntary  appearance, 
can  onlv  l)e  done  bv  giving  the  notice  required  by  section 
113  of  the  Practice  act.»« 

If  a  judiiiiient  of  conviction  is  reversed  on  writ  of  error 
the  trial  court  can  not  comjiel  the  defendant  to  go  to  trial 

saOage  v.   People,   223    111.   410.     .     02  Rev.   Stat.    (1913)    1878;    5  J. 
»o  Onge  V.   People,   223   111.    410.     &  A.  An.  Stat.  5039. 
»iGoffe  V.   People,   223   111.    410.         «s  Austin  v.  Dufour,  110  III.  85. 

86  Austin  V.  Dufour,  supra. 
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until  the  mandate  of  the  supreme  court  has  been  fde<l  in 
the  trial  court,  although  the  trial  may  be  had  without  the 
filing  of  the  mandate,  if  the  People  and  the  defendant 
consent  thereto.®^ 

AVhere  a  chancery  cause  is  remanded  and  the  remand- 
ing order  is  filed  in  the  trial  court  the  court  has  jurisdic- 
tion to  permit  formal  amendments  to  the  bill,  even  though 
the  ten-day  notice  of  re-instatement  of  the  cause,  required 
by  section  113  of  the  Practice  act,  has  not  been  served."^ 

The  two  years  limitation  begins  to  run  from  the  date 
of  the  decision.''"  The  neglect  to  file  the  remanding  order 
within  the  two  years  bars  the  particular  action,  but  not 
the  right  of  action.^*  And  a  party  who  abandons  his 
legal  rights  in  such  way,  is  not  entitled  to  any  relief  in 
equity.**" 

SECTION  XXIII. 
ADMISSIONS  TO  BAR. 

Board  of  examiners. — Rule  39  of  the  supreme  court 

provides  that: 

"There  shall  be  appointed  by  this  court  a  state  board  of  law  exam- 
iners, to  consist  ot  five  members  of  the  bar  of  at  least  five  years 
standing, — one  from  each  appellate  court  district  and  one  from  the 
state  at  large, — to  hold,  regulate,  supervise  and  control  examinations 
for  admission  to  the  bar,  and  to  examine  and  report  upon  applications 
for  admission,  based  upon  admissions  to  the  bar  in  another  state  or 
foreign  country.  Every  application  to  this  court  for  admission  to  the 
bar  shall  be  made  in  term  time,  by  motion  in  open  court,  based  upon  a 
report  of  said  board  of  law  examiners.  Each  examiner  shall  act  as 
a  member  of  such  board  for  a  term  of  three  years,  except  under  the 
first  appointment,  which  shall  be  for  a  term  of  one  year  for  one,  two 
years  for  two,  and  three  years  for  the  remaining  two  of  said  exam- 
iners, and  until  the  appointment  of  their  successors." lo" 

Examinations — How  and  where  conducted: 

"E.xaminations  shall  be  conducted  by  written  or  printed  interroga- 
tories. In  whole  or  in  part,  and  be  as  nearly  as  possible  uniform 
throughout  the  state;   to  be  held  at  Chicago  on  the  last  Tuesday  in 

«3  Marzen  v.  People.  190  III.  81.  Coal   Co.    v.    Chicapo,    158    111.    9; 

0*  Snell  v.  Weldon,  243  111.  496;  Thcologieal    Seminary    v.    People, 

see  Austin  v.  Dufour.  110  111.  S5.  •  189  111.  439. 

OT  Lane  v.  People.  76  111.  300.  «"  Ileath  v.  Jones,  12  Bradw.  493. 

os/foon  V.  Nieholas,  85  III.  155;  loo  273  111.,  page  24. 
Dowden   v.    Wilson,   108    111.    257; 
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February  and  the  first  Tuesday  next  succeeding  the  fourth  day  in 
July,  and  at  Si)rinsfield  the  first  Tuesday  in  October,  and  the  first 
Tuesday  in  Uoceniber  in  each  year.  Such  examinations  shall  he  held 
by  the  examiners  as  a  body,  a  majority  of  whom  shall  constitute  a 
quorum." 

Scope  of  examination: 

"Each  applicant  examined  must  sustain  a  satisfactory  examination 
upon  the  law  of  real  and  personal  property,  personal  rights,  torts,  con- 
tracts, evidence,  common  law  and  equity  pleading,  partnerships,  bail- 
ments, negotiable  instruments,  princii)al  and  agent,  principal  and  sur- 
ety, domestic  relations,  wills,  corporations,  equity  jurisiirudence,  con- 
flict of  laws,  criminal  law,  and  upon  the  principles  of  the  constitutions 
of  the  state  and  of  the  United  States,  and  legal  ethics."! 

Certificate  to  supreme  court: 

"The  board  shall  certify  to  this  court  every  person  who  shall  pass 
a  satisfactory  examination,  provided  such  person  shall  have  in  other 
respects  complied  with  the  rules  regulating  the  licensing  of  attorneys, 
which  fact  shall  be  determined  by  said  board  before  the  examination." 

Further  examinations: 

"If  an  applicant,  on  examination,  should  be  rejected,  he  shall  not 
again  be  admitted  to  an  examination  until  at  least  one  examination 
has  intervened  after  such  rejection,  and  shall  file  with  the  board 
proof  that  he  has  studied  law  during  the  intervening  time  subsequent 
to  the  prior  examination." 

Fees  to  be  paid — Affidavit  and  certificate  to  be  filed: 

"Each  applicant  for  admission  to  the  bar,  whether  upon  examination 
or  admission  in  another  state  or  foreign  country,  shall  pay  to  said 
board,  in  advance,  a  fee  of  eight  dollars,  and  shall  present  his  affi- 
davit, or  that  of  some  other  reputable  person  for  him,  that  he  is  of  the 
age  of  twenty-one  years  or  above,  a  resident  of  this  state  and  a 
citizen  of  the  United  States,  or  has  declared  his  intention  of  becom- 
ing a  citizen  thereof;  also,  a  certified  transcript  at  the  record  from  a 
court  of  record  of  this  state  showing  that  he  is  a  person  of  good  moral 
character,  which  transcript  shall  show  that  at  least  two  reputable 
members  of  the  bar  practicing  in  the  court  in  which  the  record  is 
made,  and  whose  names  shall  be  given,  appeared  before  said'  court 
and  testified  that  the  applicant  was  a  reputable  person  and  of  good 
moral  character."  2 

Requisite  preliminary  education — Proof  of  same: 

"Every  applicant,  except  those  who  apply  for  admission  by  virtue  of 
admission  in  another  state  or  foreign  country,  shall  present  to  the 
Board  ol  Law  Examiners  satisfactory  proof,  in  writing,  by  examinatiofl 
or  otherwise,  as  the  board  may  direct,  that  he  has  had  a  preliminary 

1  273  111.,  page  24.  2  273  111.,  page  25. 
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general  education  acquired  prior  to  beginning  the  study  of  law,  equiv- 
alent to  that  of  a  graduate  of  a  four-year  course  high  school  in  this 
state,  and  has,  within  six  years  next  prior  to  applying  for  examination, 
pursued  for  the  period  of  three  years,  during  at  least  thirty-six  weeks 
in  each  year,  a  course  of  law  studies  covering  the  subjects  above  enu- 
merated, (naming  the  law  books  studied,)  and  that  such  law  studies 
have  been  pursued  in  an  established  law  school  considered  by  the 
board  to  be  in  good  standing,  or  under  the  personal  tuition  of  one  or 
more  licensed  lawyers,  and  that  the  applicant,  if  studying  under  such 
tuition,  has  submitted  to  regular  and  satisfactory  examinations  by 
such  lawyer  or  lawyers  during  said  period  upon  each  subject,  not  less 
than  once  each  week  during  at  least  thirty-six  weeks  in  each  year.  Such 
proof  shall  consist  of  the  affidavit  of  the  applicant  and  the  certificate 
of  the  secretary  or  one  of  the  professors  of  the  law  school  showing 
personal  attendance  at  such  law  school,  or  the  affidavit  or  affidavits 
of  the  lawyer  or  lawyers  under  whose  tuition  such  studies  have  been 
pursued,  or  if,  in  consequence  of  the  death  or  absence  of  such  lawyer 
or  lawyers,  his  or  their  affidavit  cannot  be  procured,  its  place  may  be 
supplied  by  the  affidavit  of  any  credible  witness  having  knowledge  of 
the  facts.  The  course  of  study  may  be  made  up  by  attendance  upon 
a  law  school  for  a  portion  of  the  time  and  under  the  direction  and 
supervision  of  one  or  more  lawyers  for  the  remainder  of  the  time. 
Persons  who  in  good  faith  have  before  July  1,  1913,  begun,  but  not  yet 
completed,  the  study  of  law  in  compliance  with  former  rules  of  this 
court  concerning  admissions  to  the  bar,  shall  be  permitted  to  com- 
plete their  requirements  for  examination  or  admission  under  the  rules 
existing  prior  to  the  adoption  of  the  present  amendments,  provided 
that  such  requirements  are  completed  within  six  years  from  the  time 
when  they  were  begun,  and  that  the  periodical  examination  of  students 
under  the  tuition  of  licensed  lawyers  shall,  after  July  1,  1913,  be  had 
and  proved  in  accordance  with  the  requirements  of  this  rule."  3 

Fraudulent  certificate: 

"The  papers  produced  to  the  board  of  examiners  in  conformity  with 
the  foregoing  rule  shall  not  be  deemed  conclusive  evidence  of  the  facts 
therein  stated,  and  if  it  shall  come  to  the  knowledge  of  said  board  that 
any  person  who  has  presented  to  said  board  such  transcript,  has  im- 
posed upon  the  court  in  which  the  record  is  made  and  is  not,  in  fact, 
a  person  of  good  moral  character,  or  that  any  certificate  or  affidavit  is 
untrue,  said  board  shall,  after  full  investigation,  certify  tlioir  findings 
in  that  respect,  together  with  the  reasons  therefor,  to  this  court  with 
their  certificate  of  qualification.  Any  fraudulent  act  or  representation 
by  an  apjilicant  in  connection  with  his  application  for  examination  or 
admission  shall  be  sufficient  cause  for  the  withholding  of  the  license 
by  this  court,  or  for  its  revocation  after  it  has  been  issued."  ■< 

3  273  III.,  page  25.  ••273  111.,  page  26;  see  People  v. 

Comstock,  17G   111.   192. 
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Foreign  license: 

"Kvery  applicant  for  admission  to  the  bar  upon  a  license  or  other 
voucher  showins  liis  admission  as  an  attorney  at  law  in  another  state 
or  foreign  country,  must,  in  addition  to  the  other  proofs  above  required, 
present  to  the  board  such  license  duly  certified,  or  a  copy  of  the  record 
of  the  court  showing  his  admission  to  the  bar,  duly  proved,  as  required 
by  law  for  the  authentication  of  the  records  of  courts  of  sister  states 
when  offered  in  evidence  in  the  courts  of  this  state.  Such  license  or 
voucher  must  confer  the  right  to  practice  in  the  highest  courts  in  such 
state  or  foreign  country.  Such  applicant  shall  be  admitted  upon  such 
license  or  voucher  without  examination  by  the  board,  if  it  appears  to 
the  court,  by  certificate  of  said  board,  that  in  the  state  or  country  in 
which  the  license  was  issued  the  requirements  for  admission  to  the 
bar  were  equal  to  those  prescribed  in  this  state,  or  that  the  applicant 
has  been  engaged  in  active  practice  for  a  period  of  five  years  in  courts 
of  record  under  such  license.  The  board  shall  certify  to  this  court 
persons  entitled  to  admission  by  virtue  of  such  admission  to  the  bar  in 
such  other  state  or  foreign  country."  ♦ 

Compensation  of  examiners: 

"Out  of  the  fees  received  by  tlie  lioard  of  examiners  they  shall  pay 

all  necessary  expenses  for  examinations,  including  necessary  traveling 
expenses.  The  remainder  of  said  fund  in  each  year  shall  be  divided 
equally  among  the  examiners;  Provided,  however,  that  no  examiner 
shall  receive  more  than  $750  per  annum,  and  if,  after  the  payment  of 
such  sum  to  each  examiner,  there  shall  remain  a  surplus,  said  surplus 
shall  be  paid  over  to  the  succeeding  board  of  examiners,  and  shall  con- 
stitute a  part  of  the  receipts  of  the  next  succeeding  year.  The  board 
of  examiners  shall  render  an  account  of  their  receipts  and  disburse- 
ments to  this  court  at  the  October  term  of  each  year." 

Not  to  practice  in  courts  of  record  without  license. — 
Section  1  of  chapter  13,  entitled  "Attorneys  and  Coun- 
selors," provides: 

"That  no  person  shall  be  permitted  to  practice  as  an  attorney  or 
counselor  at  law,  or  to  commence,  conduct  or  defend  any  action,  suit 
or  plaint,  in  which  he  is  not  a  party  concerned,  in  any  court  of  record 
within  this  state,  either  by  using  or  subscribing  his  own  name,  or  the 
name  of  any  other  person,  without  having  previously  obtained  a  license 
for  that  purpose  from  some  two  of  the  justices  of  the  supreme  court, 
which  license  shall  constitute  the  person  receiving  the  same  an  attor- 
ney and  counselor  at  law,  and  shall  authorize  him  to  appear  in  all  the 
courts  within  this  state,  and  there  to  practice  as  an  attorney  and 
counselor  at  law,  according  to  the  laws  and  customs  thereof,  for  and 
during  his  good  behavior  in  said  practice,  and  to  demand  and  receive 
fees  for  any  services  which  he  may  render  as  an  attorney  and  counselor 
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fit.  law  in  this  state.     No  person  shall  be  refused  a  license  under  this 
act  on  account  of  sex."  s 

An  attorney  is  an  officer  of  the  court  and  the  power  to 
prescribe  the  qualification  wliicli  will  entitle  an  ai)pUcant 
for  admission  to  the  bar  is  judicial  and  not  legislative/' 
The  proviso  to  section  1  of  the  act  of  1899  on  attorneys  is 
unconstitutional,  as  based  upon  an  arl)itrary  and  unrea- 
sonable classification." 

No  bar  on  account  of  sex. — It  will  be  seen,  from  the 
section  above  quoted,  that  "no  person  shall  be  refused 
a  license  under  this  act  on  account  of  sex."    And  section 

3  of  chapter  48,  entitled  "Employment,"  provides  that: 
"No  person  shall  be  precluded  or  debarred  from  any  occupation, 
profession  or  employmeut  (except  military)  on  account  of  sex:  Pro- 
vided, that  this  act  shall  not  be  construed  to  affect  the  eligibility  of 
any  person  to  an  elective  office."  s 

In  1869,  a  woman,  whether  married  or  single,  could  not 
obtain  a  license  as  an  attorney." 

Certificate  of  moral  character. — In  addition  to  the  rules 
of  court  cited,  section  2  of  chapter  13,  entitled  "Attor- 
neys and  Counselors,"  provides  that: 

"No  person  shall  be  entitled  to  receive  a  license  as  aforesaid  until  he 
shall  have  obtained  a  certificate  of  his  good  moral  character  from  a 
court  o^  record  of  some  county."  m 

License  of  another  state — Certificate  of  moral  charac- 
ter.— Section  3  of  the  same  chapter  jirovides,  that: 

"Any  person  producing  a  license  or  other  satisfactory  voucher  prov- 
ing that  he  hath  been  regularly  admitted  an  attorney  at  law,  in  any 
court  of  record  within  the  United  States,  and  obtaining  a  certificate 
of  good  moral  character,  as  required  in  the  preceding  section,  may  be 
licensed  and  permitted  to  practice  as  a  counselor  and  attorney  at  law 
in  any  court  in  this  state,  without  e.xamination."  n 

Oath  of  office  of  an  attorney. — Section  4  of  the  same 

chapter  iirovides,  Ihat: 
"Every  person  admitted  to  i)ractice  as  an  attorney  and  counselor  at 

sRev.  Stat.    (1913)    IOC;    1  J.  &  »  In  re  BradwcU.  55  111.  535. 

A.  An.  Stat.  619.  i"  Rev.  Stat.   (1913)   106;   1  J.  & 

0  In  re  Day,  181  111.  73.  A.  An.  Stat.  621. 

T  Ibid.  11  Rev.  Stat.  (1913)  106;  1  J.  & 

8  Rev.  Stat.  (1913)   1174;  3  .T.  &      A.  An.  Stat.  621. 
A.  An.  Stat.  2864. 
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law  shall,  before  his  name  is  entered  uiion  the  roll  to' be  kept  as  here- 
inafter provided,  take  and  subscribe  an  oath,  substantially  in  the  fol- 
lowing form: 

"J  do  solemnly  swear  (or  ajjirm,  as  the  case  may  be),  that  I  will  sup- 
port the  Constitution  of  the  United  States,  and  the  Constitution  of  the 
State  of  Illinois;  and  that  I  will  faithfully  discharge  the  duties  of  the 
office  of  attorney  and  counselor  at  law  to  the  best  of  my  ability."'^'^ 

Roll  of  attorneys  to  be  kept  by  clerk. — Section  5  of  the 
same  ('liiipter  provides,  tlint: 

"It  shall  be  the  duty  of  the  clerk  of  the  supreme  court,  in  each  grand 
division,  to  make  and  keep  a  roll  or  record,  stating  at  the  head  thereof 
that  the  persons  whose  names  are  therein  written  have  been  regularly 
licensed  and  admitted  to  practice  as  attorneys  and  counselors  at  law 
within  this  state,  and  that  they  have  duly  taken  the  oath  of  office  as 
prescribed  by  law,  which  shall  be  certified  and  indorsed  on  the  said 
license."  13 

An  attoraoy's  namo  can  not  bo  entered  upon  the  roll 
of  attorneys  admitted  in  the  supreme  court,  nunc  pro 
tunc}* 

A  suit  in  a  court  of  record  by  an  agent,  unless  he  is  a 
licensed  attorney,  will  be  dismissed  on  motion;  ^^  but  per- 
sons not  meml)ers  of  tlie  bar  may  practice  before  a  justice 
of  the  peace.*"  And  a  person  not  licensed  can  not  recover 
for  ser\'ices  rendered  as  an  attorney.*" 

The  right  to  practice  in  state  courts  is  not  under  the 
protection  of  tlie  general  government;  and  its  exercise  is 
not  controlled  I>y  United  States  citizenship  or  non-citizen- 
ship of  the  aiJplieant."* 

Reciprocity  to  attorneys  residing  in  other  states. — Sec- 
tion 12  of  chapter  13,  entitled  "Attorneys  and  Counsel- 
ors," provides  that : 

"When  any  counselor  or  attorney  at  law,  residing  in  any  other  state 
or  territory,  may  desire  to  practice  law  in  this  state,  such  counselor 
or  attorney  shall  be  allowed  to  practice  in  the  several  courts  of  law 
and  equity  in  this  state,  upon  the  same  terms  and  in  the  same  manner 
that  counselors  and  attorneys  at  law   residing  in  this  state  now  are 

12  Rev.  Stat.   (1913)  106;   1  J.  &  ^^  Robb  v.  Smith,  3  Sram.  4C. 

A.  An.  Stat.  621.  ^<-'  McLaughlin     v.     Gilmore,     1 

13  Rev.  Stat.   (1913)   106;   1  J.  &      Bradw.  503. 

A.  An.  Stat.  621.  i'  Tedrick  v.  Hiner,  61   111.  189. 

1*  Ex    parte    Fellows,    2    Scam.  is  Bradwell   v.    State,    83   U.    S. 

269.  (16  Wall.)  130. 
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or  hereafter  may  be  admitted  to  practice  law  in  such  other  state   or 
territory."  is 

SECTION  XXIV. 

STRIKING   NAMES    OP   ATTORNEYS    FROM   THE   ROLL- 
SUSPENSION. 

Courts  have  an  inherent  and  summary  power,  in  the 
absence  of  a  statute,  to  strike  names  of  attorneys  from 
the  rolls  or  to  suspend  them  from  practice  for  unprofes- 
sional conduct.-" 

This  power  is  judicial  and  is  not  an  arbitraiy  one,  to 
be  exercised  according  to  the  pleasure  of  the  court,  and 
should  be  exercised  with  sound  and  just  discretion  ac- 
cording to  the  same  rules  of  law  which  govern  in  the 
detemaination  of  other  civil  rights  which  are  brought 
before  the  court  for  disposal.-^ 

The  supreme  court  having  power  by  express  law,  to 
grant  a  license  to  practice  law,  has  an  inherent  right  to 
see  that  the  license  is  not  abused,  or  perverted  to  a  use 
not  contemplated  in  the  grant.^- 

For  misconduct  in  office. — Section  6  of  the  statute  en- 
titled "Attorneys  and  Counselors,"  provides  that: 

"No  person  whose  name  is  not  on  the  said  roll,  with  the  day  and 
year  when  the  same  was  written  thereon,  shall  be  suffered  or  admitted 
to  practice  as  an  attorney  or  counselor  at  law  in  any  court  of  record 
within  this  state;  and  the  justices  of  the  supreme  court,  in  open  court, 
shall  have  power  at  their  discretion  to  strike  the  name  of  any  attor- 
ney or  counselor  at  law  from  the  roll  for  malconduct  in  his  ofBce;  and 
any  Judge  of  a  circuit  court  or  of  the  superior  court  of  Cook  county 
shall,  for  like  cause,  have  power  to  suspend  any  attorney  or  counselor 
at  law  from  practice  in  tho  court  over  which  he  presides  during  such 
time  as  he  may  deem  proper,  subject  to  the  right  to  have  such  order 
set  aside  liy  the  supreme  court  upon  appeal."  =3 

The  foregoing  statute  is  poniil,  and  tlie  strict  construc- 
tion wliicli  that  fact  imposes   limits  tlic  power  of  sus- 

10  Rev.  Stat.  (1913)  lOS;  1  J.  &  41G;  People  v.  Czarnecki,  268  111. 
A.  An.  Stat.  G2G.  278. 

2«  Moutray    v.    People,    162    111.  ^^  People  v.  A7nos.  2GS  111.  278. 

194;  People  v.  Chamherlin.  242  III.  ^^  People  v.  Moses,  79  III.  14S. 

260;    People    v.    Payson,    215    111.  -a  Rev.  Stat.   (1913)   lOG;   1  J.  & 

A.  An.  Stat.  621. 
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pension  to  the  particular  conrt  in  which  the  judge  is 
presidinc:  at  the  time  lie  makes  the  ordcr.-^ 

Refusing  to  pay  over  money  collected. — Section  7  pro- 
vides that : 

"In  all  cases  when  an  attorney  of  any  court  in  this  state,  or  solicitor 
in  chancery,  shall  have  received,  or  may  hereafter  receive,  in  his  said 
office  of  attorney  or  solicitor,  in  the  course  of  collection  or  settlement 
of  any  claim  left  with  him  for  collection  or  settlement,  any  money  op 
other  property  belonging  to  any  client,  and  shall,  upon  demand  made, 
and  a  tender  of  his  reasonable  fees  and  expenses,  refuse  or  neglect  to 
pay  over  or  deliver  the  same  to  the  said  plient,  or  to  any  person  duly 
authorized  to  receive  the  same,  it  shall  be  lawful  for  any  person  inter- 
ested to  apply  to  the  supreme  court  of  this  state  for  a  rule  upon  the 
said  attorney  or  solicitor  to  show  cause,  at  a  time  to  be  fixed  by  the 
said  court,  why  the  name  of  the  said  attorney  or  solicitor  should  not 
be  stricken  from  the  roll,  a  copy  of  which  rule  shall  be  duly  served 
upon  said  attorney  or  solicitor  at  least  two  days  previous  to  the  day 
upon  which  said  rule  shall  be  made  returnable;  and  if,  upon  the 
return  of  said  rule.  It  shall  be  made  to  appear  to  the  said  court  that 
such  attorney  or  solicitor  has  improperly  refused  or  neglected  to  pay 
over  or  deliver  said  money  or  property  so  demanded  as  aforesaid,  it 
shall  be  the  duty  of  the  said  court  to  direct  that  the  name  of  the  said 
attorney  or  solicitor  be  stricken  from  the  roll  of  attorneys  in  said 
court."  =5 

Proceedings  by  information. — Rule  40  of  the  Supreme 
Court,  provides  that : 

"In  case  an  application  sliall  be  made  to  strike  the  name  of  an  attor- 
ney from  the  roll,  there  shall  be  filed  an  information  making  clear  and 
specific  charges,  giving  time,  place  and  acts  of  misconduct  with  reason- 
able certainty,  signed  by  the  attorney-general,  a  state's  attorney,  the 
president  and  secretary  of  a  regularly  organized  bar  association, 
either  incorporated  or  unincorporated,  or  any  person  aggrieved  by 
the  misconduct  of  the  attorney  charged.  Where  the  information  is 
signed  by  such  aggrieved  person  he  shall  verify  it  by  an  affidavit,  upon 
which  perjury  can  be  assigned,  and  such  aggrieved  person  must  be 
represented  In  the  proceeding  so  instituted  by  an  attorney  whose 
name  then  appears  upon  the  roll  of  the  attorneys  of  this  court.  When 
the  information  shall  be  deemed  sufficient  the  court  will  enter  a 
rule  to  show  cause  on  a  day  named,  and  when  the  rule  shall  be 
answered,  the  court  will  prescribe  the  time  of  closing  proofs  by  the 
respective  parties,  and  tlie  cause  shall  then  stand  for  hearing."  -o 


2*Moutray    v.    People,    162    111.      A.    An.    Stat.    G23;     Dinsmoor    v. 
194.  Bressler,  164  111.  211. 

25  Rev.  Stat.   (1913)   107;  1  J.  &  =8  273    III.,    page    27;    People   v. 

Story,  265  III.  207. 
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It  is  the  manifest  intent  of  tlie  statute  that  proceedings 
to  suspend  attorneys  from  practice  should  be  summary, 
and  any  appropriate  procedure  may  be  adopted,  provided 
the  cliarges  are  stated  with  sufficient  particuhirity,  and 
reasonable  notice  and  opportunity  to  defend  be  given.-^ 

An  attorney  is  not  entitled,  upon  information  filed 
against  him,  to  have  the  case  tried  by  a  juiy.-* 

The  constitutional  provision  that  all  prosecutions  shall 
be  cari'ied  on  in  the  name  of  the  People  of  the  State  of 
Illinois,  aud  conclude  against  the  peace  and  dignity  of 
the  same,  has  no  application  to  a  summary  proceeding, 
either  under  the  statute  or  at  common  law,  to  strike  an 
attorney  from  the  roll  or  suspend  him  from  practice.-" 

The  usual  practice  is  upon  the  filing  of  specific  charges 
properly  verified  by  affidavit,  for  the  court  to  issue  a  rule 
requiring  the  attorney  to  show  cause  wliy  he  should  not 
be  stricken  from  the  roll  or  suspended.^" 

On  an  infomiation  against  an  attorney,  he  can  only  be 
tried  on  the  charges  contained  in  the  information.  Other 
charges  in  the  affidavit  filed  with  it,  will  not  be  considered. 
A  specification  in  an  information  against  an  attorney, 
that  he  took  "legal  papers  belonging  to  the  files  of  the 
circuit  court  of  Coles  county,"  is  entirely  too  indefinite. 
A  charge  so  grave  ought  to  be  stated  with  sufficient 
particularity  to  enable  the  accused  to  make  his  defense.^' 

In  Illinois,  except  in  cases  of  slander  and  libel,  when 
a  criminal  offense  is  charged  by  the  pleadings  and  must 
be  established  to  sustain  the  cause  of  action  or  maintain 
the  defense  the  presumption  of  innocence  arises,  and  the 
crime  charged  must  be  proved  beyond  a  reasonable  doubt ; 
and  this  rule  applies  in  an  information  for  disbamient 
of  an  attorney.^^ 

Wliere  a  clear  case  is  made  out  against  an  attorney  of 
malpractice,  or  of  conduct  unbecoming  an  attorney  and 
a  gentleman,  the  court  will  visit  ujion  him  the  heaviest 

27  Mo'utray    v.    People.    102    111.  a"  Moutray    v.    People,    1G2    111. 

194.  194. 

iff  People  V.  Ooodrich,  79  111.148.  ^i  People  v.  Allison,  68  111.  151. 

'« Donnelly    v.    People,    11     111.  ^'^  People    v.    Sullivan,    218    111. 

552;    Moutray   v.    People,   162    111.  419. 
194. 
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punislimont.  Rut  the  case  must  be  clear,  not  only  as  to 
the  act  cliar.ucd,  hut  as  to  the  motive.-'''  diaries  denied 
uinhM'  oatli,  wliere  no  sufficient  evidence  aliunde  is  pro- 
duced to  support  them,  will  not  be  sustained.-" 

An  attorney's  name  will  be  stricken  from  the  rolls  for 
false  re})resentations,  and  obtaining  money  for  services 
falsely  claimed  to  have  been  rendered.^^ 

Ungentlemanly  conduct  to  and  lang-nase  in  the  presence 
of  the  circuit  judge,  and  toward  other  members  of  the 
profession,  will  not  be  noticed  by  the  supreme  court.  The 
circuit  court  has  ample  power  to  protect  its  own  dignity, 
and  jjai-ties  to  actions  and  others  attending  court,  from 
unwarranted  insult  and  coarse  abuse.^" 

It  is  sufiQcient  grounds  for  the  disbannent  of  an  at- 
torney that  he  by  virtue  of  false  evidence  fraudulently 
induced  the  court  to  take  jurisdiction  of  a  suit  for  divorce 
and  to  enter  a  decree  therein. ^^ 

An  attorney  acting  for  an  administrator,  who  collects 
money  due  the  estate  and  invests  it  in  his  own  business, 
and  refuses  to  turn  the  same  over  on  order  of  the  probate 
court,  is  guilty  of  such  conduct  as  authorizes  his  disbar- 
ment.-'* 

For  any  misconduct  not  affecting  his  official  capacity  as 
an  attorney,  redress  must  be  sought  by  suit  in  the  or- 
dinary mode.^'*  A  breach  of  private  trust  not  held  in  the 
capacity  of  an  attorney,  is  no  ground  for  striking  a  name 
from  roll.  Although  the  general  rule  is,  that  an  attorney 
at  law  will  not  be  disbarred  for  misconduct  not  in  his 
professional  capacity,  but  as  an  individual,  there  are  cases 
forming  an  exception,  where  his  misconduct  in  his  private 
capacity  may  be  of  so  gross  a  character  as  to  require  his 
disbarment.^** 

33  People  V.  Harvey,  41  lU.  277;  37  People  v.  Beattie,  137  in.  553; 

People  V.  Silha,  252  111.  385;   Peo-  People  v.  Bill,  182  111.  425. 

pie  V.  Olson,  258  111.  283;   People  ^s  People    v.    Salomon,    184    III. 

V.  Ader,  263  111.  319.  490. 

3-t/6.;   People   v.   Miller,   41    111.  unpeople  v.  Allison,  68  111.  151; 

277;  People  v.  Barker,  56  111.  299.  People  v.  Cole,  84  111.  327;  People 

is  People    V.    Mnrphy.    119    111.  v.  XppJc/ore,  105  111.  474. 

159;    People  v.  Ford,   54   111.   520;  i"  People    v.    Appleton,    105    111. 

People  V.  Leary  84  111.  190.  474. 

38  People  V.  Palmer,  61  111.  255. 


1280      Supreme  and  Appellate  Court  Practice. 

A  Mgli  sense  of  personal  and  professional  integrity 
must  be  observed  by  attorneys,  not  only  toward  theif 
clients  but  toward  the  courts  in  which  they  practice,  and 
attorneys  who  cannot  confoiin  to  the  standard  fixed  must 
find  employment  in  other  fields  than  the  legal  pro- 
fession." 

In  a  disbannent  proceeding  the  evidence  on  either  side 
must  be  such  as  is  legally  competent  to  maintain  the  issue^ 
as  it  is  not  consonant  with  law  or  justice  that  the  respond- 
ent's right  to  practice  law  should  be  determined  upon 
evidence  which  could  not  be  competent  against  liim  in  a 
civil  suit.*- 

A  judgTueut  of  conviction  or  acquittal,  upon  the  merits, 
on  the  trial  of  an  attorney  at  law  for  an  offense,  will  or- 
dinarily be  treated  by  the  supreme  court  as  conclusive 
of  his  guilt  or  innocence  upon  information  for  disbar- 
ment for  the  same  offense.'*^ 

The  statute  which  authorizes  "any  person  interested" 
to  apply  for  a  rule  upon  an  attorney  who  has  failed  to 
pay  over  money  collected,  to  show  cause  why  his  name 
should  not  be  stricken  from  the  rolls,  should  not  receive 
the  narrow  construction  that  such  person  applying  must 
be  a  creditor.  The  members  of  the  profession  and  other 
persons,  besides  creditors,  have  an  interest  in  the  prem- 
ises;** but  if  the  party  to  whom  the  money  belonged  is 
satisfied,  it  is  said  it  is  no  concern  of  a  stranger  to  the 
matter.*'^ 

The  facts  charged,  upon  wliich  the  information  is  to 
be  based,  must  be  supported  by  the  affidavit  of  th(i  person 
injured  or  complaining.  The  affidavit  should  allege  the 
trutli  of  the  charges  preferred  against  the  attorney,  and 
not  merely  state  liis  belief  in  the  trutli  of  them,  from  in- 
foi-mation  obtained  from  others.*" 

The  answer  to  an  infonnation  should  explain  tlie 
transactions  upon  whidi  tlie  cliarges  are  based  and  set 
out  their  bona  fide  character.*'' 

41  People  V.  Barrios,  237  111.  527.  People  v.  Story,  265  111.  207. 

*2  People  V.  Amos,  246  111.  299;  i- People  v.  Allison,  68  111.  151. 

People  V.  Stonecipher,  271  111.  506.  «>  People  v.  Lamborn,   1   Scam. 

«  People  V.  John,  212  111.  615.  123. 

*i  People  V.  Palmer,  61  111.  255;  <t  People  v.  Hill,  182  111.  425. 
People   V.    Qoodrich,    79    111.    148; 
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A  judn'iiicnt  of  coiivic'tioii  upon  a  \)\cix  of  ^lilty  to  an 
inforiiiatioii  ;igainst  an  attorney  in  the  circuit  court, 
cliari>ing-  liiin  witli  malcouduet,  is  eonclusivo  in  a  sub- 
sequent di8l)arnient  proceeding'/*'  but  tlie  sus]>ension  of 
an  attorney  for  contempt  is  not  conclusive  in  a  subse- 
quent proceeding  for  disbanuent.'*'' 

The  right  of  a  regularly  licensed  attorney  to  practice 
in  the  courts  of  this  State  is  one  of  whicli  he  can  not  be 
ih^prived  except  for  legal  cause  and  only  in  tlie  manner 
l)rovided  for  by  the  statute  relating  to  attorneys  and 
counselors,  and  mandamus  will  issue  to  compel  a  judge 
to  penuit  him  to  exercise  such  right.^** 

The  record  of  a  civil  suit  against  an  attorney,  in  which 
only  private  rights  were  represented,  may  be  used  as  the 
basis  for  a  mile  to  show  cause  why  the  attorney  should 
not  be  disl)arred,  but  the  record  itself  is  not  admissible 
against  him  in  the  disbarment  proceeding;  and  if  such 
record  constitutes  the  only  basis  for  the  commissioner's 
findings  against  the  attorney  the  rule  to  show  cause  must 
be  discharged.^^ 

An  attorney  has  no  right  to  appropriate  to  his  own  use, 
even  for  a  temporary  purpose,  money  collected  for  his 
client,  and  if  money  so  collected  is  not  paid  over,  partic- 
ularly after  demand,  it  is  the  duty  of  the  supreme  court 
to  deprive  the  attorney  of  his  license  to  practice  law.^^ 

The  fact  that  a  client  recovers  a  judgment  against  her 
former  attorney  for  the  amount  of  money  which  the  at- 
torney bad  collected  for  her  and  refused  to  pay  over 
upon  demand,  does  not  bar  a  jiroceeding  to  disbar  the 
attorney  for  his  improper  conduct  in  ai^propriating  the 
money  for  bis  own  use  without  the  client's  consent.^^ 

The  conclusiveness  of  a  judgment  acquitting  an  at- 
torney at  law  of  the  charge  of  embezzling  his  client's 
money,  upon  a  trial  of  the  merits,  is  not  lessened,  so  far 
as  disbannent  i)roceedings  are  concerned,  by  the  fact  of 
a  recovery  of  the  full  amount  by  the  client  in  a  civil  suit, 

*»lbid.  ^i  People  v.  Amos.  246  111.  299. 

*»  People  V.  O'Brien.  196  111.250.  ^2  People  v.  Allen,  244  111.  392. 

^"People  V.   Kavanagh,   220   111.  ^^ IHd. 

49. 
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in  which  the  attorney  sought,  without  avail,  to  offset  a 
claim  for  professional  services.®* 

An  attorney  who  files  a  bill  for  divorce  and  obtains  a 
decree  without  disclosing  to  the  court  that  the  same  bill 
has  been  previously  dismissed  for  want  of  equity  by  an- 
other judge  upon  substantially  the  same  evidence  is 
guilty  of  a  fraud  upon  the  com-t  and  may  be  suspended 
by  the  supreme  court  from  practicing  in  all  courts  of 
record  of  the  State."'® 

The  relation  of  an  attorney  to  his  client  being  one  re- 
quiring the  utmost  good  faith  and  fair  dealing,  proof 
that  an  attorney  obtained  money  from  his  clients  by 
falsely  representing  that  certain  conditions  existed  call- 
ing for  his  services  and  for  money  for  fees  and  court 
costs  is  ground  for  disbarment.®*' 

Proof  that  an  attorney,  shortly  before  his  admission 
to  the  bar,  had  been  guilty  of  bigamy  and  had  made  false 
affidavits;  had  been  convicted  of  bastardy  and  of  sending 
indecent  literature  through  the  mails,  and,  after  his  ad- 
mission to  the  bar,  had  accepted  money  from  clients  for 
services  which  he  did  not  perform,  justifies  disbarment.®^ 

Failure  of  an  applicant  for  admission  to  the  bar  to  dis- 
close the  fact  of  his  having  recently  been  guilty  of  such 
crimes  and  disreputable  conduct  as  would  have  prevented 
his  admission  to  the  bar  is  as  much  a  fraud  upon  the 
court  as  crimes  committed  after  his  admission,  and  is 
ground  for  disbanuent  where  he  continues  his  unworthy 
conduct.®* 

The  mere  fact  that  an  attorney  at  law  loans  money  at 
a  usurious  rate  of  interest  is  not  ground  for  disbar- 
ment.®" 

An  attorney  who  seeks  to  appropriale  his  client's 
money  by  charging  an  exorbitant  fee  should  be  dis- 
barred.*" 

The  motives  actuating  the  preferment  of  charges  of 


lii  People  V.  John,  218  III.  C15.  ^a  Ibid. 

05  People  V.  Case,  241  111.  279.  oi>  People  v.  Wheeler,  259  111.  99. 

M  People  V.  Shirley,  214  111.  142.  so  proplc  v.  Bamhorough,  255  111. 

•i-r  People  v.  Propper,  220  111.455.  92;   People  v.  Slirlen,  224  III.  636. 
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Tinprofossional  conduct  asjainst  an  attorney  can  not  af- 
fect the  decision  of  the  case.''' 

An  attorney  has  no  right  to  occupy  a  position  where  his 
personal  interest  conflicts  with  that  of  liis  client."- 

Exceptions  to  tlie  le.^al  conchision  from  the  facts  of  the 
commissioner  in  a  disbaiTueut  proceeding-  are  unneces- 
sary."^ 

Notice  of  complaint  to  be  given  defendant — Defense — 
Eflfect  of  striking-  from  roll. — Section  8  of  the  statute  pro- 
vides that: 

"Every  attorney,  before  his  name  is  stricken  off  the  roll,  shall  receive 
a  written  notice  from  the  clerk  of  the  supreme  court,  stating  distinctly 
the  grounds  of  complaint,  or  the  charges  exhibited  against  him,  and  he 
shall,  after  such  notice,  be  heard  in  his  defense,  and  allowed  reasonable 
time  to  collect  and  prepare  testimony  for  his  justification.  And  every 
attorney  whose  name  shall  at  any  time  be  stricken  from  the  roll  by 
order  of  the  court  in  manner  aforesaid,  shall  be  considered  as  though 
his  name  had  never  been  written  thereon,  until  such  time  as  the  said 
justices,  in  open  court,  shall  authorize  him  to  sign  or  subscribe  the 
same."  ^* 

No.  337.    Form  of  information  against  an  attorney,  generally. 
In  tho  Supreme  Court  of  the  State  of  Illinois. 

Term,  A.  D.  19—. 

1.  A.  B.,  attorney-general  of  the  State  of  Illinois,  who  sues  for  the 
People  of  the  said  State  of  Illinois  in  this  behalf,  comes  into  court 
here,  on  this  day,  and  for  said  people,  and  in  the  name  and  by  the 
authority  thereof,  at  the  relation  of  one  B.  F.,  gives  the  court  here 
to  understand  and  be  Informed,  that  on,  etc.,  at,  etc.,  one  C.  D.  then 
and  there  being  an  attorney  and  counselor  at  law  of  said  state,  under 
and  by  virtue  of  a  license  Issued  by  this  honorable  court,  did,  etc. 
(Here  set  forth  the  charge  clearly  and  specifically,  giving  time,  place, 
and  the  acts  of  misconduct  toith  reasonable  certainty) ;  which  said 
acts  were  unprofessional,  dishonorable  and  scandalous,  and  calculated 
to  bring  the  courts  of  justice  into  disrepute  and  contempt,  and  tarnish 
the  good  fame  of  the  legal  profession,  and  contrary  to  his  duty  as  an 
attorney  and  counselor  at  law,  as  aforesaid. 

2.  And  the  said  attorney-general  further  gives  the  court  here  to 
understand  and  be  informed,  that  on,  etc.,  at,  etc.,  the  said  C.  D.,  then 
and  there  being  an  attorney  and  counselor  at  law,  as  aforesaid,  did, 
etc.  (Here  insert  any  other  charge  as  above  directed,  in  conformity  to 
rule  40  of  the  supreme  court);  all  of  which  said  acts  and  doings  on 
the  part  of  the  said  C.  D.  as  attorney  and  counselor  at  law,  as  afore- 

ei  People  v.  Phipps,  261  111.  576.  si  Rev.  Stat.   (1913)   107;  1  J.  & 

ei  People  v.  Gilbert,  263  111.  85.      A.  An.  Stat  624. 
i3  People  V.  Gilbert,  263  111.  85. 
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said,  were  in  violation  of  his  duty  as  an  attorney  and  counselor  at  law, 
and  tend  to  bring  courts  of  justice  and  the  legal  profession  into  dis- 
repute and  contempt. 

3.  And  the  said  attorney-general  further  gives  the  court  here  to 
understand  and  be  informed,  etc.  (Here  set  forth  any  additional 
charge  if  deemed  necessary),  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  the  rules  of  the  court,  and  against 
the  peace  and  dignity  of  the  same  People  of  the  State  of  Illinois. 

A.  B. 
Attorney   General. 

No.  33S.    Information  against  an  attorney  for  failure  to  pay  over  money 

collected,  etc. 
(Title  of  court,  etc.,  as  in  last  form.) 

A.  B.,  attorney-general  of  the  said  State  of  Illinois  (or  state's  attor- 
ney, etc.)  who  brings  this  information  for  the  People  of  said  State 
of  Illinois,  in  this  behalf,  comes  into  the  court  here,  on  this  day,  and 
for  the  said  people,  and  in  the  name  and  by  the  authority  thereof,  at 
the  relation  of  one  E.  F.,  gives  the  court  here  to  understand  and  be 
informed,  that  one  C.  D.,  on  etc.,  at,  etc.,  then  and  there  being  an 
attorney  at  law  of  said  state,  and  authorized  by  law  to  collect  claims 
left  with  him  for  collection  as  such  attorney  unlawfully  did  fail  and 
refuse,  on  demand  by  the  said  E.  F.,  and  tender  by  the  said  E.  F.  of  his 

reasonable  fees  and  expenses,  to  wit, dollars,  to  pay  over  to  the  said 

E.  F.  a  large  sum  of  money,  to  wit,  the  sum  of  dollars,  then  and 

there  collected  by  the  said  C.  D.  as  such  attorney,  for  the  said  B.  P., 
from  one  G.  H.,  the  person  from  whom  the  said  claim  was  due,  less 
the  said  C.  D.'s  reasonable  fees  and  expenses,  to  wit,  the  said  sum  of 

dollars,  for  the  making  of  the  said  collection,  the  said  E.  F.  being 

then  and  there  ready  to  receive  the  money  so  collected;  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  People  of  the  State  of  Illinois. 

A.  B., 
Attorney  General. 


SECTION  XXV. 
MISCELLANEOUS   RULES   OP   SUPREME    COURT. 

Libraries. — Rule  35  provides  that: 

"The  librarian  of  the  law  library  attached  to  this  court  shall  not 
permit  any  i)erson,  except  those  authorized  by  these  rules,  to  take 
from  the  rooms  of  this  court  any  book  or  books  belonging  to  said 
library  without  the  consent  of  the  court  bring  first  obtained  for  that 
purpose;  and  if  any  person  not  so  authorized  shall  take  away  a  book 
without  such  consent,  such  person  shall  be  considered  in  contempt  of 
the  court,  and  may  be  lined  at  the  discretion  of  the  court."  "6 

6r.  273  lU.,  page  23. 
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Rule  36  provides  that: 

"Books  may  be  taken  from  the  library  upon  the  written  order  of  a 
judge  of  the  United  States  Circuit  or  District  Court."  oe 

Rule  o7  provides  that : 

"The  books  of  the  law  library  shall  not  be  marked  or  underlined 
with  pen  or  pencil,  nor  shall  the  pages  of  the  same  be  folded  down. 
The  librarian  shall  adopt  such  rules  as  to  the  sate  keeping  of  the  books 
as  he  may  deem  expedient."  «' 

The  chief  justiceship. — Rule  38  provides  that: 

"Seniority  among  the  justices  shall  be  determined  by  length  of  con- 
tinuous service,  but  if  the  terms  of  two  or  more  justices  shall  begin 
at  the  same  time,  they  shall  determine  the  seniority,  as  between  or 
among  themselves,  by  lot,  unless  they  shall  be  able  to  determine  it  by 
agreement.  The  term  of  chief  justice  shall  begin  on  the  first  Monday 
of  June  in  each  year.  No  justice  shall  be  eligible  as  chief  who  shall 
not  have  served  as  a  justice  at  least  two  years.  Among  those  who 
are  eligible,  justices  who  have  not  before  served  as  chief  shall  be  pre- 
ferred, and  among  the  latter  seniority,  as  determined  by  this  rule, 
shall  control.  If  all  the  eligible  justices  shall  have  before  served  as 
chief,  then  that  justice  shall  succeed  whose  last  term  as  chief  is  most 
remote   in   point  of   time."  os 

66  273  III.,  page  23.  68  273  111.,  page  23. 

67  273  111.,  page  23. 


RULES  OF  PRACTICE  FOR  THE  COURTS  OF 
EQUITY  OF  THE  UNITED  STATES. 

Promulgated  by   the   Supreme  Court  of  the  United   States,  November 

4th,  1912. 

INDEX. 

1.  District   Court   always   open   for   certain   purposes — orders   at 
Chambers. 

2.  Clerk's  office  always  open,  except,  etc. 

3.  Books  kept  by  Clerk  and  entries  therein. 

4.  Notice  of  orders. 

5.  Motions  grantable  of  course  by   Clerk. 

6.  Motion   day. 

7.  Process,  mesne  and  final. 

8.  Enforcement  of  final  decrees. 

9.  Writ  of  assistance. 

10.  Decree  for  deficiency  in  foreclosure,  etc. 

11.  Process  in  behalf  of  and  against  persons  not  parties. 

12.  Issue  of  subpoena — time  for  answer. 

13.  Manner  of  serving  subpoena. 

14.  Alias  subpoena. 

15.  Process,  by  whom  served. 

16.  Defendant  to  answer — default — decree  pro  confesso. 

17.  Decree   pro   confesso   to    be   followed   by   final    decree — t   tting 
aside  default. 

18.  Pleadings — technical  forms  abrogated. 

19.  Amendments  generally. 

20.  Further  and  particular  statement  in  pleading  may  be  required. 

21.  Scandal  and  impertinence. 

22.  Action  at  law   erroneously  begun  as   suit  in  equity — transfer. 

23.  Matters  ordinarily  determinable  at  law,  when  arising  in  suit  in 
equity  to  be  disposed  of  therein. 

24.  Signature  of  counsel. 

25.  Bill  of  complaint — contents. 

26.  .Joinder   of   causes   of   action. 

27.  Stockholder's  bill. 

28.  Amendment  of  bill  as  of  course. 

29.  Defenses — how  presented. 

30.  Answer — contents — counterclaim. 

31.  Reply — when  required — when  cause  at  issue. 

32.  Answer  to  amended  bill. 

33.  Testing  sufficiency  of  defense. 

(1286) 
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34.  Supplemental  pleading. 

35.  Bill  of  revivor  and  supplement — form. 

36.  Officers  before  wlioni   pleadings  verified. 

37.  Parties    generally — intervention. 

38.  Representatives  of  class. 

39.  Absence  of  persons  who  would  bo  proper  parties. 

40.  Nominal  parties. 

41.  Suit  to  execute  trusts  of  will — heir  as  party. 

42.  Joint  and  several  demands. 

43.  Defects  of  parties — resisting  objection. 

44.  Defects  of  parties — tardy  objection. 

45.  Death  of  party — revivor. 

46.  Trial — testimony  usually  taken  in  open  court — ruling  on  objec- 
tions to  evidence. 

47.  Depositions — to  be  taken  in  exceptional  cases. 

48.  Testimony  of  expert  witnesses  in  patent  and  trade-mark  cases. 

49.  Evidence  taken  before  examiners,  etc. 

50.  Stenographer — appointment — fees. 

51.  Objections  to  evidence  taken  before  examiners,  etc. 

52.  Attendance    of    witness    before   commissioner,    master    or    ex- 
aminer. 

53.  Notice  of  taking  testimony  before  examiner,  etc. 

54.  Deposition  under  section  863,  86.5,  866  and  867  of  statute — cross- 
examination. 

55.  Deposition  deemed  published  when  filed. 

56.  Placing  of  case  on  trial  calendar  when  time  for  depositions 
expired. 

57.  Continuances. 

58.  Discovery — interrogatories — inspection  and  production  of  docu- 
ments— admission  of  execution  or  genuineness. 

59.  Reference  to  master — exceptional,  not  usual. 

60.  Proceedings  before  master. 

61.  Master's  report — documents  Identified  but  not  set  forth. 

62.  Powers  of  master. 

63.  Form   of  accounts  before  master. 

64.  Former   depositions,   etc.,   may   be   used   before  master. 

65.  Claimants  before  master  examinable  by  him. 

66.  Return    of   master's    report — exceptions — hearing. 

67.  Costs  on  exceptions  to  master's  report. 

68.  Appointment  and  compensation  of  masters. 

69.  Petition  for  rehearing. 

70.  Suits  by  or  against  incompetents. 

71.  Form  of  decree. 

72.  Correction  of  clerical  mistakes  in  orders  and  decrees. 

73.  Preliminary  injunction  and  temporary  restraining  orders. 

74.  Injunctions  pending  appeal. 

75.  Record  on  appeal — reduction  and  preparation. 

76.  Same — correction   of  omissions. 

77.  Same — agreed  statement. 
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78.  Affirmation  in  lieu  of  oath. 

79.  Additional  rules  by  district  court. 

80.  Computation  of  time — Sundays  and  holidays. 
SI.  When  rules  effective — old  rules  abrogated. 


RULE  I. 

DISTRICT    COURT    ALWAYS    OPEN    FOR    CERTAIN    PURPOSES- 
ORDERS   AT    CHAMBERS. 

The  district  courts,  as  courts  of  equity,  shall  be  deemed 
always  oiien  for  the  purijose  of  filing  any  pleading,  of 
issuing  and  returning  mesne  and  linal  i)rocess,  and  of 
making  and  directing  all  interlocutory  motions,  orders, 
rules  and  other  proceedings  preparatory  to  the  hearing, 
upon  their  merits,  of  all  causes  pending  therein. 

Any  district  judge  may,  upon  reasonable  notice  to  the 
])arties,  make,  direct,  and  awai'd,  at  chambers  or  in  the 
clerk's  oflice,  and  in  vacation  as  well  as  in  term,  all  such 
process,  commissions,  orders,  mles  and  other  proceed- 
ings, whenever  the  same  are  not  grantalile  of  course, 
according  to  the  rules  and  practice  of  the  court. 


RULE  2. 
CLERK'S   OFFICE  ALWAYS  OPEN,   EXCEPT,   ETC. 

The  clerk's  office  shall  be  open  during  business  hours 
on  all  days,  except  Sundays  and  legal  holidays,  and  the 
clerk  shall  be  in  attendance  for  the  purpose  of  receiWng 
and  disposing  of  all  motions,  rules,  orders  and  other 
proceedings  which  are  grantable  of  course. 

RULE  3. 
BOOKS  KEPT  BY  CLERK  AND  ENTRIES  THEREIN. 

The  clerk  sliall  kcej)  a  book  known  as  "Ecpiity 
Docket,"  in  which  he  shall  enter  each  suit,  with  a  file 
number  corresjionding  to  the  folio  in  the  book.  All 
))ai)ers  and  orders  filed  with  the  clerk  in  the  suit,  all 
pr()(!Oss  issued  and  returns  made  thereon,  and  all  appear- 
ances shall  be  noted  bi'iefly  and  chronologically  in  this 
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l)Ook  on  the  folio  assigned  to  tlie  suit  and  shall  bo  marked 
with  its  file  number. 

The  clerk  shall  also  keep  a  book  entitled  "Order 
Book,"  in  which  shall  be  entered  at  length,  in  the  order 
of  their  making,  all  orders  made  or  passed  by  him  as  of 
course  and  also  all  orders  made  or  passed  by  the  judge 
in  chambers. 

He  shall  also  keep  an  "Equity  Journal,"  in  which  shall 
be  entered  all  orders,  decrees  and  proceedings  of  the 
court  in  equity  causes  in  term  time. 

Separate  and  suitable  indices  of  the  Equity  Docket, 
Order  Book  and  Equity  Journal  shall  be  kept  by  the 
clerk  under  the  direction  of  the  court. 


RULE  4. 
NOTICE  OF  ORDERS. 

Neither  the  noting  of  an  order  in  the  Equity  Docket 
nor  its  entry  in  the  Order  Book  shall  of  itself  be  deemed 
notice  to  the  parties  or  their  solicitors;  and  when  an 
order  is  made  without  prior  notice  to,  and  in  the  absence 
of,  a  party,  the  clerk,  unless  otherwise  directed  by  the 
court  or  judge,  shall  forthwith  send  a  copy  thereof,  by 
mail,  to  such  party  or  his  solicitor  and  a  note  of  such 
mailing  sliall  be  made  in  the  Equity  Docket,  which  shall 
be  taken  as  sufficient  proof  of  due  notice  of  the  order. 


RULE  5. 
MOTIONS  GRANTABLE  OF  COURSE  BY  CLERK. 

All  motions  and  applications  in  the  clerk's  office  for 
the  issuing  of  mesne  process  or  final  process  to  enforce 
and  execute  decrees;  for  taking  bills  pro  confcsso;  and 
for  other  proceedings  in  the  clerk's  office  which  do  not 
recjuire  any  allowance  or  order  of  the  court  of  or  a  judge, 
shall  be  deemed  motions  and  applications  grantable  of 
course  by  the  clerk;  but  the  same  may  be  suspended,  or 
altered,  or  rescinded  by  the  judge  upon  special  cause 
shown. 
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RULE  6. 
MOTION  DAY. 

Each  district  court  shall  establish  re^ilar  times  and 
places,  not  less  than  once  each  month,  when  motions  re- 
quiring notice  and  hearing  may  be  made  and  disposed 
of;  but  the  judge  may  at  any  time  and  jolace,  and  on 
such  notice,  if  any,  as  he  may  consider  reasonable,  make 
and  direct  all  interlocutory  orders,  rulings  and  proceed- 
ings for  the  advancement,  conduct  and  hearing  of  causes. 
If  the  public  interest  permits,  the  senior  circuit  .iudgo 
of  the  circuit  may  dispense  with  the  motion  day  during 
not  to  exceed  two  months  in  the  year  in  any  district. 


RULE  7. 
PROCESS,   MESNE   AND   PINAL. 

The  process  of  subpoena  shall  constitute  the  proper 
mesne  process  in  all  suits  in  equity,  in  the  first  instance, 
to  require  the  defendant  to  appear  and  answer  the  bill; 
and,  unless  otherwise  provided  in  these  rules  or  specially 
ordered  by  the  court,  a  writ  of  attachment  and,  if  the 
defendant  cannot  be  found,  a  writ  of  sequestration,  or  a 
writ  of  assistance  to  enforce  a  delivery  of  possession,  as 
the  case  may  require,  shall  be  the  proper  process  to  issue 
for  the  puipose  of  compelling  obedience  to  any  interlocu- 
tory or  final  order  or  decree  of  the  court. 


RULE  8. 
ENFORCEMENT  OP  FINAL  DECREES. 

Final  process  to  execute  any  decree  may,  if  the  decree 
be  solely  for  the  payment  of  money,  be  by  a  writ  of  exe- 
cution, in  the  form  used  in  tlie  district  eouit  in  suits  at 
common  law  in  actions  of  assumpsit.  If  the  decree  be 
for  the  peformance  of  any  specific  act,  as,  for  cxamjile, 
for  the  execution  of  a  conveyance  of  land  or  the  deliver- 
ing up  of  deeds  or  otber  docuineiils,  Uic  docrc^e  slinll,  in 
all  cases,  prescribe  the  time  within  whidi  tbe  act  sliall 
be  done,  of  which  the  defendant  shall  be  bound,  without 
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furtlier  sorvico,  to  take  notice;  and  upon  affidavit  of  tlie 
plaintiflf,  iiknl  in  the  clerk's  oflice,  that  the  same  has  not 
been  complied  with  within  the  prescribed  time,  the  clerk 
shall  issue  a  writ  of  attachment  against  the  delinquent 
party,  from  which,  if  attaclied  thereon,  he  shall  not  be 
discharged,  unless  upon  a  full  compliance  with  the  decree 
and  the  payment  of  all  costs,  or  upon  a  special  order  of 
the  court,  or  a  judge  thereof,  upon  motion  and  affidavit, 
enlarging  the  time  for  the  performance  thereof.  If  the 
delinquent  party  cannot  be  found  a  writ  of  sequestration 
shall  issue  against  his  estate,  upon  the  return  of  non  est 
inventus,  to  compel  obedience  to  the  decree.  If  a  man- 
datory order,  injunction  or  decree  for  the  specific  per- 
formance of  any  act  or  contract  be  not  complied  with, 
the  court  or  a  judge,  besides,  or  instead  of,  proceedings 
against  the  disobedient  party  for  a  contempt  or  by 
sequestration,  may  by  order  direct  that  the  act  required 
to  be  done  be  done,  so  far  as  practicable,  by  some  other 
person  appointed  l)y  the  court  or  judge,  at  the  cost  of  the 
disobedient  party,  and  the  act  when  so  done,  shall  have 
like  effect  as  if  done  by  him. 

RULE  9. 
WRIT  OF  ASSISTANCE. 

When  any  decree  or  order  is  for  the  delivery  of  posses- 
sion, upon  proof  made  by  affidavit  of  a  demand  and  re- 
fusal to  obey  the  decree  or  order,  the  party  prosecuting 
the  same  shall  be  entitled  to  a  writ  of  assistance  from 
the  clerk  of  the  court. 

RULE  10. 
DECREE  FOR   DEFICIENCY   IN   FORECLOSURES,   ETC. 

In  suits  for  the  foreclosure  of  mortgages,  or  the  en- 
forcement of  other  liens,  a  decree  may  be  rendered  for 
any  balance  that  may  be  found  due  to  the  plaintifiF  over 
and  above  the  proceeds  of  the  sale  or  sales,  and  execu- 
tion may  issue  for  the  collection  of  the  same,  as  is  pro- 
\dded  in  rule  8  when  the  decree  is  solely  for  the  payment 
of  money. 


1292  Equity  Pkactice  in  U..S.  Courts. 

RULE  11. 
PROCESS  IN  BEHALF  OF  AND  AGAINST  PERSONS  NOT  PARTIES. 

Everj'  person,  not  being  a  party  in  any  cause,  who 
lias  obtained  an  order,  or  in  wliose  favor  an  order  shall 
have  been  made,  may  enforce  obedience  to  such  order 
by  the  same  process  as  if  he  were  a  party;  and  every 
person,  not  being  a  party,  against  whom  obedience  to 
any  order  of  the  court  may  be  enforced,  shall  be  liable 
to  the  same  process  for  enforcing  obedience  to  such 
orders  as  if  he  were  a  party. 

RULE  12. 
ISSUE   OP   SUBPOENA— TIME   FOR  ANSWER. 

Whenever  a  bill  is  filed,  and  not  before,  the  clerk  shall 
issue  the  process  of  subpoena  thereon,  as  of  course,  upon 
the  application  of  the  plaintiff,  which  shall  contain  the 
names  of  the  parties  and  be  returnable  into  the  clerk's 
office  twenty  days  from  the  issuing  thereof.  At  the  bot- 
tom of  the  sul)p(pna  shall  be  placed  a  memorandum,  tliat 
the  defendant  is  required  to  file  his  answer  or  other  de- 
fense in  the  clerk's  office  on  or  before  the  twentieth  day 
after  sei-vice,  excluding  the  day  thereof;  otherwise  the 
bill  may  be  taken  pro  confesso.  Where  there  are  more 
than  one  defendant,  a  writ  of  subpoena  may,  at  the  elec- 
tion of  the  plaintiff,  be  sued  out  separatffly  for  each 
defendant,  or  a  joint  subpirna  against  all  the  defendants. 

RULE  13. 
MANNER  OP   SERVING   SUBPOENA. 

The  service  of  all  sul)]in>nas  shall  be  by  delivering  a 
copy  thereof  to  the  defendant  jjersoually,  or  by  leaving  a 
copy  thereof  at  the  dwelling  house  or  usual  place  of 
abode  of  each  defendant,  with  some  adult  person  who  is 
a  member  of  or  resident  in  the  family. 

RULE  14. 
ALIAS  SUBPOENA. 

Wlienever  any  subpo'iia  shall  be  rctununl  not  executed 
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as  to  any  dofoiulant,  the  plaintil'l"  shall  be  entitled  to 
other  subpo'uas  against  such  defendant,  imtil  due  service 
is  made. 

RULE   15. 
PROCESS,  BY  WHOM  SERVED. 

The  service  of  all  process,  mesne  and  final,  shall  be 
by  the  marshal  of  the  district,  or  his  deputy,  or  by  some 
other  person  specially  appointed  by  the  court  or  judge 
for  that  purjiose,  and  not  otherwise.  In  the  latter  case, 
the  person  serving  the  process  shall  make  affidavit 
thereof. 


RULE  16. 
DEFENDANT  TO  ANSWER— DEFAULT— DECREE  PRO  CONFESSO. 

It  shall  be  the  duty  of  the  defendant,  unless  the  time 
shall  be  enlarged,  for  cause  shown,  by  a  judge  of  tlu; 
court,  to  file  his  answer  or  other  defense  to  the  bill  in  the 
clerk's  office  within  the  time  named  in  the  subpopna  as 
recjuired  by  rule  12.  In  default  thereof  the  plaintiff  may, 
at  liis  election,  take  an  order  as  of  course  that  the  bill 
be  taken  pro  confesso;  and  thereupon  the  cause  shall  be 
proceeded  in  ex  parte. 

RULE  17. 

DECREE  PRO  CONFESSO  TO  BE  FOLLOWED  BY  FINAL  DECREE 
—SETTING  ASIDE  DETFAULT. 

When  the  bill  is  taken  pro  confesso  the  court  may  pro- 
ceed to  a  final  decree  at  any  time  after  the  expiration 
of  tliirty  days  after  the  entry  of  the  order  pro  confesso, 
and  such  decree  shall  be  deemed  absolute,  unless  the 
court  shall,  at  the  same  term,  set  aside  the  same,  or  en- 
large the  time  for  filing  the  answer,  upon  cause  shown 
upon  motion  and  affidavit.  No  such  motion  shall  be 
granted,  unless  upon  the  payment  of  the  costs  of  the 
plaintiff  up  to  that  time,  or  such  part  thereof  as  the  couit 
shall  deem  reasonable,  and  unless  the  defendant  shall 
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undertake  to  file  liis  answer  within  such  time  as  the  court 
shall  direct,  and  submit  to  such  other  terms  as  the  court 
shall  direct,  for  the  purpose  of  speeding  the  cause. 

RULE  18. 
pleadings— TECHNICAL  FORMS  ABROGATED. 

Unless  otherwise  prescribed  by  statute  or  these  rules 
the  technical  fonns  of  pleadings  in  equity  are  abolished. 

RULE  19. 
AMENDMENTS  GENERALLY. 

The  court  may  at  any  time,  in  furtherance  of  justice, 
upon  such  terms  as  may  be  just,  permit  any  process,  pro- 
ceeding, pleading  or  record  to  be  amended,  or  material 
supplemental  matter  to  be  set  forth  in  an  amended  or 
sui^plemental  pleading.  The  court,  at  every  stage  of  the 
proceeding,  must  disregard  any  error  or  defect  in  the 
proceeding  which  does  not  affect  ■'he  substantial  rights 
of  the  parties. 

RULE  20. 

FURTHER  AND  PARTICULAR  STATEMENT  IN  PLEADING  MAY 

BE  REQUIRED. 

A  further  and  better  statement  of  the  nature  of  the 
claim  or  defense,  or  further  and  better  particulars  of 
any  ninltei'  stated  in  any  pleading,  may  in  any  case  be 
ordered,  upon  such  terms,  as  to  costs  and  otherwise,  as 
may  be  just. 

RULE  21. 
SCANDAL  AND  IMPERTINENCE. 

The  right  to  e.xccpt  to  bills,  answers,  and  otlior  pro- 
ceedings for  scandal  or  imjH'rtinenco  shall  not  obtain, 
but  the  court  may,  upon  motion  or  its  own  initiative, 
order  any  redun<lniit,  impertinent  or  scandalous  nudtor 
stricken  out,  upon  such  terms  as  the  court  shall  think  tit. 
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RULE  22. 

ACTION  AT  LAW  ERRONEOUSLY  BEGUN  AS  SUIT  IN  EQUITY- 
TRANSFER. 

If  at  any  time  it  appear  that  a  suit  commenced  in 
equity  should  liave  heen  brou,i>lit  iis  an  action  on  the  hiw 
side  of  the  court,  it  shall  bo  fortliwitli  transferred  to  the 
law  side  and  be  there  proceeded  with,  with  only  such 
alteration  in  the  pleadings  as  shall  be  essential. 


RULE  23. 

MATTERS  ORDINARILY  DETERMINABLE  AT  LAW,  WHEN  ARIS- 
ING IN  SUIT  IN  EQUITY  TO  BE  DISPOSED  OF  THEREIN. 

If  in  a  suit  in  equity  a  matter  ordinarily  determinable 
at  law  arises,  such  matter  shall  be  determined  in  that 
suit  according  to  the  principles  applicable,  without  send- 
ing the  case  or  question  to  the  law  side  of  the  court. 


RULE  24. 
SIGNATURE  OF   COUNSEL. 

Every  bill  or  other  pleading  shall  be  sig-ned  individu- 
ally by  one  or  more  solicitors  of  record,  and  such  signa- 
tures shall  be  considered  as  a  certificate  by  each  solicitor 
that  he  has  read  the  pleading  so  signed  by  him;  that 
upon  the  instructions  laid  before  him  regarding  the  case 
there  is  good  ground  for  the  same;  that  no  scandalous 
matter  is  inserted  in  the  pleading;  and  that  it  is  not 
interposed  for  delay. 


RULE  25. 
BILL  OF  COMPLAINT— CONTENTS. 

Hereafter  it  shall  l)e  sufficient  that  a  bill  in  equity  shall 
contain,  in  addition  to  the  usual  caption: 

First,  the  full  name,  when  known,  of  each  plaintiff 
and  defendant,  and  the  citizensliip  and  residence  of  each 
party.  If  any  party  be  under  any  disability  that  fact 
shall  be  stated. 
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Second,  a  short  and  plain  statement  of  tlie  grounds 
upon  wliicli  tlie  court's  jurisdiction  depends. 

Third,  a  short  and  simple  statement  of  the  ultimate 
facts  upon  which  the  pljtintift"  asks  relief,  omitting  any 
mere  statement  of  evidence. 

Fourth,  if  there  are  persons  other  than  those  named  as 
defendants  who  appear  to  be  proper  parties,  the  bill 
should  state  why  they  are  not  made  parties — as  that  they 
are  not  within  the  jurisdiction  of  the  court,  or  cannot  be 
made  parties  without  ousting  the  jurisdiction. 

Fifth,  a  statement  of  and  prayer  for  any  special  relief 
pending  the  suit  or  on  final  hearing,  which  may  be  stated 
and  sought  in  alternative  forms.  If  special  relief  pend- 
ing the  suit  be  desired  the  bill  should  be  verified  by  the 
oath  of  the  plaintiff,  or  someone  ha^^ng  knowledge  of  the 
facts  upon  which  such  relief  is  asked. 


RULE  26. 
JOINDER  OF  CAUSES  OF  ACTION. 

The  plaintiff  may  join  in  one  bill  as  many  causes  of 
action,  cognizable  in  equity,  as  he  may  have  against  the 
defendant.  But  when  there  is  more  than  one  plaintiff, 
the  causes  of  action  joined  must  be  joint,  and  if  there  be 
more  than  one  defendant  the  liability  must  be  one  as- 
serted against  all  of  the  material  defendants,  or  sufficient 
grounds  must  appear  for  uniting  the  causes  of  action  in 
order  to  promote  the  convenient  administration  of  jus- 
tice. If  it  appear  that  any  such  causes  of  action  cannot 
be  conveniently  disposed  of  together,  the  court  may  order 
separate  trials. 

RULE  27. 
STOCKHOLDER'S  BILL. 

Every  bill  brouglit  by  one  or  nioi-e  stockliolders  in  a 
corporation  against  the  cor))oratioii  ;iii(l  otiicr  |inr(i(>s, 
founded  on  riglits  wliich  may  ]iroperly  he  asserted  liy  1h(^ 
cori)<)ralion,  must  be  verilied  by  oath,  and  must  contain 
an  allegation  tliat  the  i)hiinli ff  was  a  sliarclidlder  at  the 
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time  of  the  traustu'tiou  of  wliicli  he  complains,  or  tliat  his 
sliare  had  devolved  on  him  since  by  operation  of  law, 
and  that  the  suit  is  not  a  collusive  one  to  confer  on  a 
court  of  tlie  United  States  jurisdiction  of  a  case  of  whicii 
it  would  not  otiierwise  have  coj^iiizance.  It  must  also 
set  forth  with  paticularity  the  efforts  of  the  i)laintiff  to 
secure  such  action  as  he  desires  on  the  jaart  of  the  man- 
aging directors  or  trustees,  and,  if  necessary,  of  the 
shareholders,  and  the  causes  of  his  failure  to  obtain  such 
action,  or  the  reasons  for  not  making  such  effort. 


RULE  28. 
AMENDMENT  OF  BILL  AS  OP  COURSE. 

The  plaintiff  may,  as  of  course,  amend  his  bill  before 
the  defendant  lias  resi)onded  thereto,  but  if  such  amend- 
ment be  filed  after  any  coi)y  lias  issued  from  the  clerk's 
office,  the  plaintiff  at  his  own  cost  shall  furnish  to  the 
solicitor  of  record  of  each  opposing  party  a  copy  of  the 
bill  as  amended,  unless  otherwise  ordered  by  the  court 
or  judge. 

After  pleading  filed  by  any  defendant,  plaintiff  may 
amend  only  by  consent  of  the  defendant  or  leave  of  the 
court  or  judge. 

RULE  29. 
DEFENSES— HOW  PRESENTED. 

Demurrers  and  pleas  are  abolished.  Every  defense 
ill  point  of  law  arising  upon  the  face  of  the  bill,  whether 
for  misjoinder,  nonjoinder,  or  insufficiency  of  fact  to  con- 
stitute a  valid  cause  of  action  in  eciuity,  which  might 
heretofore  have  been  made  by  demurrer  or  plea,  shall 
be  made  by  motion  to  dismiss  or  in  the  answer;  and 
every  such  point  of  law  going  to  the  whole  or  a  material 
part  of  the  cause  -or  causes  of  action  stated  in  the  bill 
may  be  called  up  and  disjiosed  of  before  final  hearing  af 
the  discretion  of  the  court.  Every  defense  heretofore 
presentable  by  i)lea  in  bar  or  abatement  shall  be  made 
In  the  answer  and  may  be  separately  heard  and  disposed 
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of  before  the  trial  of  the  principal  case  in  the  discretion 
of  the  court.  If  the  defendant  move  to  dismiss  the  bill 
or  any  part  thereof,  the  motion  may  he  set  down  for 
liearing  by  either  party  upon  five  days'  notice,  and,  if  it 
be  denied,  answer  shall  be  filed  within  five  days  there- 
after or  a  decree  i^ro  confesso  entered. 

RULE  30. 
ANSWER— CONTENTS    —COUNTER-CLAIM. 

The  defendant  in  his  answ^er  shall  in  short  and  simple 
terms  set  out  his  defense  to  each  claim  asserted  by  the 
bill,  omitting  any  liiere  statement  of  evidence  and  avoid- 
ing any  general  denial  of  the  averments  of  the  bill,  but 
specifically  admitting  or  denying  or  explaining  the  facts 
upon  which  the  plaintiff  relies,  unless  the  defendant  is 
without  knowledge,  in  which  case  he  shall  so  state,  such 
statement  operating  as  a  denial.  Averments  other  than 
of  value  or  amount  of  damage,  if  not  denied,  shall  be 
deemed  confessed,  except  as  against  an  infant,  lunatic 
or  other  person  non  compos  and  not  under  g-uardianship, 
but  the  answer  may  be  amended,  by  leave  of  the  court  or 
judge,  upon  reasonable  notice,  so  as  to  put  any  averment 
in  issue,  when  justice  requires  it.  The  answer  may  state 
as  many  defenses,  in  the  alternative,  regardless  of  con- 
sistency, as  the  defendant  deems  essential  to  Ids  defense. 

The  answer  must  state  in  short  and  simple  form  any 
counter-claim  arising  out  of  the  transaction  which  is  the 
subject  matter  of  the  suit,  and  may,  without  cross-bill, 
set  out  any  set-off  or  counter-claim  against  the  plaintiff 
which  might  be  tlie  subject  of  an  independent  suit  in 
equity  against  him,  and  such  set-off  or  counter-claim, 
so  set  up,  shall  have  the  same  effect  as  a  cross-suit,  so  as 
to  enable  the  court  to  pronounce  a  final  jndginont  in  the 
same  suit  both  on  the  original  and  cross-claims. 

RULE  31. 
REPLY— WHEN  REQUIRED— WHEN  CAUSE  AT  ISSUE. 

Unl(\ss  tlie  answer  assei't  a  set-off  or  count ('i--claim.  no 
reply   shall   be   re(iuired   without  special   order   of   the 
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court  or  ,iu(l!i;o.  hut  the  cause  sluill  be  deemed  at  issue 
upon  the  filing-  of  the  answer,  and  any  new  or  affirmative 
matter  therein  sliall  be  deemed  to  bo  denied  by  tlie  plain- 
tiff. If  the  answer  include  a  set-off  or  counter-claim, 
the  party  against  whom  it  is  asserted  shall  reply  within 
ten  days  after  the  filing  of  the  answer,  unless  a  longer 
time  be  allowed  by  the  court  or  judge.  If  the  counter- 
claim is  one  which  affects  the  rights  of  other  defendants 
they  or  their  solicitors  shall  be  served  with  a  copy  of  the 
same  within  ten  days  from  the  filing  thereof,  and  ten 
days  shall  be  accorded  to  such  defendants  for  filing  a 
reply.  In  default  of  a  reply,  a  decree  pro  confesso  on  the 
counter-claim  may  be  entered  as  in  default  of  an  answer 
to  the  bill. 

RULE  32. 
ANSWER  TO  AMENDED  BILL,. 

In  every  case  where  an  amendment  to  the  bill  shall 
be  made  after  answer  filed,  the  defendant  shall  put  in 
a  new  or  supplemental  answer  within  ten  days  after  that 
on  which  the  amendment  or  amended  bill  is  filed,  unless 
the  time  is  enlarged  or  otherwise  ordered  by  a  judge  of 
the  court;  and  upon  his  default,  the  like  proceedings 
may  be  had  as  in  case  of  an  omission  to  put  in  an  answer. 

RULE  33. 
TESTING  SUFFICIENCY  OF  DEFENSE. 

Exceptions  for  insufficiency  of  an  answer  are  abol- 
ished. But  if  an  answer  set  up  an  affirmative  defense, 
set-off  or  counter-claim,  the  plaintiff  may,  upon  five 
days'  notice,  or  such  further  time  as  the  court  may 
allow,  test  the  sufficiency  of  the  same  by  motion  to  strike 
out.  If  found  insufficient  but  amendable  the  court  may 
allow  an  amendment  upon  terms,  or  strike  out  the  matter. 

RULE  34. 
SUPPLEMENTAL  PLEADING. 

Upon  application  of  either  party  the  court  or  judge. 
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may,  upon  reasonable  notice  and  such  terms  as  are  jnst, 
permit  him  to  file  and  serve  a  supplemental  pleadin.sr, 
alleging  material  facts  occurring  after  his  former  plead- 
ing, or  of  which  he  was  ignorant  when  it  was  made,  in- 
cluding the  judgTTient  or  decree  of  a  competent  court  ren- 
dered after  the  commencement  of  the  suit  determining 
the  matters  in  controversy  or  a  part  thereof. 


RULE  35. 
BILL  OP  REVIVOR  AND   SUPPLEMENTAL   BILLS— FORM. 

It  shall  not  he  necessary  in  any  bill  of  revivor  or  sup- 
plemental bill  to  set  forth  any  of  the  statements  in  the 
original  suit,  unless  the  special  circumstances  of  the  case 
may  require  it. 

RULE  36. 
OFFICERS  BEFORE  WHOM  PLEADINGS  VERIFIED. 

Every  ])leading  which  is  reciuired  to  be  sworn  to  by 
statute,  or  tliese  rules,  may  be  verified  liefore  any  justice 
or  ,i"tlge  of  any  court  of  the  United  States,  or  of  any 
State  or  Territoiy,  or  of  the  District  of  Columbia,  or 
any  clerk  of  any  court  of  tlie  United  States,  or  of  any 
Territory,  or  of  the  District  of  Columbia,  or  any  notary 
public. 

RULE  37. 
PARTIES   GENERALLY— INTERVENTION. 

Every  action  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  but  an  executor,  administrator, 
guardian,  trustee  of  an  express  trust,  a  party  witli  wliom 
or  in  whose  name  a  contract  has  been  made  for  tlie  bene- 
fit of  anotber,  or  a  party  expressly  autborized  by  statute, 
may  sue  in  his  own  name  witliout  joining  with  him  the 
party  for  whose  benefit  tlie  action  is  brouglit.  .Ml  per- 
sons liaving  an  interest  in  the  subject  of  tlie  action  and 
in  obtaining  the  relief  demanded  may  join  as  plaintiffs, 
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and  any  person  may  be  made  a  dc'Tciidant  who  has  or 
claims  an  interest  adverse  to  the  [ihiintil'f.  Any  person 
may  at  any  time  be  made  a  party  if  his  presence  is  neces- 
sary or  proper  to  a  comi^h'te  determination  of  tlie  cause. 
Persons  having  a  nnitt'd  interest  must  be  joined  on  tlie 
same  side  as  plaintiffs  or  defendants,  but  when  any  one 
i-cfuses  to  join,  he  may  for  such  reason  be  made  a  de- 
feiuhmt. 

Anyone  claiming  an  interest  in  the  litigation  may  at 
any  time  be  permitted  to  assert  his  riglit  by  intervention, 
but  the  intervention  shall  be  in  subordination  to,  and  in 
recogTiitiou  of,  the  propriety  of  the  main  proceeding. 

RULE  38. 
REPRESENTATIVES  OP  CLASS. 

Wlien  the  question  is  one  of  common  or  general  inter- 
est to  many  persons  constituting  a  class  so  numerous  as 
to  make  it  impracticable  to  bring  them  all  before  the 
court,  one  or  more  may  sue  or  defend  for  the  whole. 

RULE  39. 
ABSENCE  OF  PERSONS  WHO  WOULD  BE  PROPETR  PARTIES. 

Ill  all  cases  where  it  shall  api)ear  to  the  court  that 
persons,  who  might  otherwise  be  deemed  proper  parties 
to  the  suit,  cannot  be  made  parties  by  reason  of  their 
being  out  of  the  jurisdiction  of  the  court,  or  incapable 
otherwise  of  being  made  parties,  or  because  their  joinder 
would  oust  the  jurisdiction  of  the  court  as  to  the  parties 
before  the  court,  the  court  may,  in  its  discretion,  proceed 
in  the  cause  without  making  such  persons  parties;  and  in 
such  cases  the  decree  sliall  be  without  prejudice  to  the 
rights  of  the  absent  parties. 

RULE  40. 
NOMINAL  PARTIES. 

Where  no  account,  payment,  conveyance,  or  other  di- 
rect relief  is  sought  against  a  party  to  a  suit,  not  being 
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an  infant,  the  party,  upon  service  of  the  subpoena  n]ioii 
him,  need  not  appear  and  answer  the  bill,  unless  llio 
plaintiff  specially  requires  him  to  do  so  by  the  prayer; 
but  he  may  appear  and  answer  at  his  option;  and  if  he 
does  not  appear  and  answer  he  shall  be  bound  by  all  the 
proceedings  in  the  cause.  If  the  plaintiff  shall  require 
him  to  appear  and  answer  he  shall  be  entitled  to  the 
costs  of  all  the  proceedings  against  him,  unless  the  court 
shall  otherwise  direct. 


RULE  41. 
SUITS  TO  EXECUTE  TRUSTS  OF  WILI^HEIR  AS  PARTY. 

In  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be 
necessary  to  make  the  heir  at  law  a  party ;  but  the  plain- 
tiff shall  be  at  liberty  to  make  the  heir  at  law  a  party 
where  he  desires  to  have  the  will  established  against  him. 


RULE  42. 
JOINT  AND  SEVERAL  DEMANDS. 

In  all  cases  in  which  the  plaintiff  has  a  joint  and  sev- 
eral demand  against  several  i^ersons,  either  as  principals 
or  sureties,  it  shall  not  be  necessary  to  bring  before  the 
court  as  parties  to  a  suit  concerning  such  demand  all  the 
persons  liable  thereto;  but  the  plaintiff  may  proceed 
against  one  or  more  of  the  persons  severally  liable. 


RULE  43. 
DEFECTS   OF   PARTIES— RESISTING   OBJECTION. 

Where  the  defendant  shall  by  his  answer  suggest  that 
the  bill  of  comjilaint  is  defective  for  want  of  parties, 
the  i)laintiff  may,  within  fourteen  days  after  answer  tiled, 
set  down  the  cause  for  argument  as  a  motion  upon  that 
objection  only;  and  where  the  plaintiff  shall  not  so  set 
down  his  cause,  but  shall  proceed  therewitli  to  a  hearing, 
notwithstanding  an  objection  for  want  of  parties  taken 
by  the  answer,  he  shall  not  at  the  homing  of  the  cause,  if 


Equity  Practice  in  U.  S.  CoxmTS.  1303 

the  defendant's  objection  shall  then  be  allowed,  be  en- 
titled as  of  course  to  an  order  to  amend  his  bill  by  adding? 
parties;  but  the  court  shall  be  at  liberty  to  dismiss  the 
l)ill,  or  to  allow  an  amendment  on  such  terms  as  justice 
may  require. 


RULE  44. 
DEFECT  OF  PARTIES— TARDY  OBJECTION. 

If  a  defendant  shall,  at  the  hearing  of  a  cause,  object 
that  a  suit  is  defective  for  want  of  parties,  not  having 
by  motion  or  answer  taken  the  objection  and  therein 
specified  by  name  or  description  the  parties  to  whom  the 
objection  applies,  the  court  shall  be  at  liberty  to  make  a 
decree  saving  the  rights  of  the  absent  parties. 

RULE  45. 
DEATH  OF  PARTY— REVIVOR, 

In  the  event  of  the  death  of  either  party  the  court 
may,  in  a  proper  case,  upon  motion,  order  the  suit  to  be 
revived  by  the  substitution  of  the  proper  parties.  If  the 
successors  or  representatives  of  the  deceased  party  fail 
to  make  such  application  within  a  reasonable  time,  then 
any  other  party  may,  on  motion,  apply  for  such  relief, 
and  the  court,  upon  any  such  motion  may  make  the  neces- 
sary orders  for  notice  to  the  parties  to  be  substituted  and 
for  the  filing  of  such  pleadings  or  amendments  as  may  be 
necessary. 

RULE  46. 

TRIAL— TESTIMONY   USUALLY   TAKEN    IN   OPEN    COURT— RUL- 
INGS ON  OBJECTIONS  TO  EVIDENCE. 

In  all  trials  in  etiuity  the  testimony  of  witnesses  shall 
be  taken  orally  in  open  court,  except  as  otherwise  pro- 
vided by  statute  or  these  rules.  The  court  shall  pass 
upon  the  admissil)ility  of  all  evidence  offered  as  in  ac- 
tions at  law.  When  evidence  is  offered  and  excluded, 
and  the  party  against  whom  the  ruling  is  made  excepts 
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thereto  at  the  time,  the  court  shall  take  and  report  so 
iiuu'h  thereof,  or  make  such  a  statement  respecting  it, 
as  will  clearly  show  the  character  of  the  evidence,  the 
form  in  which  it  was  olTered,  the  ohjection  made,  the  rul- 
ing, and  the  exception.  If  the  appellate  court  shall  be 
of  opinion  that  the  evidence  should  have  been  admitted, 
it  shall  not  reverse  the  decree  unless  it  be  clearly  of 
opinion  that  material  prejudice  will  result  from  an  af- 
firmance, in  which  event  it  shall  direct  such  further  steps 
as  justice  may  require. 


RULE  47. 
DEPOSITIONS— TO  BE  TAKEN   IN   EXCEPTIONAL   INSTANCES. 

The  court,  upon  application  of  either  party,  when  al- 
lowed by  statute,  or  for  good  and  exceyitional  cause  for 
departing  from  the  general  rule,  to  be  shown  by  affidavit, 
may  permit  the  deposition  of  named  witnesses,  to  be 
used  before  the  court  or  upon  a  reference  to  a  master,  to 
be  taken  before  an  examiner  or  other  named  officer,  upon 
the  notice  and  terms  specified  in  the  order.  All  deposi- 
tions taken  under  a  statute,  or  under  any  such  order  of 
the  court,  shall  be  taken  and  filed  as  follows,  unless  otlier- 
wise  ordered  by  the  court  or  judge  for  good  cause  sho^vn : 
Those  of  the  plaintiif  within  sixty  days  from  the  time 
the  cause  is  at  issue;  those  of  the  defendant  within  thirty 
days  from  the  expiration  of  the  time  for  the  filing  of 
plaintiff's  depositions;  and  rebutting  depositions  by 
either  party  within  twenty  days  after  the  time  for  taking 
original  depositions  expires. 


RULE  48. 

TESTIMONY  OF  EXPERT  WITNESSES  IN  PATENT  AND  TRADE- 
MARK CASES. 

In  a  case  involving  (he  validity  or  scope  of  a  patent 
or  trade-mark,  tlie  dislrict  court  may,  upon  petition,  oi-der 
tliat  the  testimony  in  cjiief  of  expert  witnesses,  whoso 
testimony  is  dii'ccted  to  matters  of  opinion,  be  set  forth 
in  affidavits  and  I'iUhI  as  follows:    Those  of  the  plaintilT 
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within  forty  clays  after  tlio  cause  is  at  issue;  tliose  of 
the  defendant  witliin  twenty  daj's  after  plaintiff's  time 
has  expired;  and  rebutting-  affidavits  within  fifteen  days 
after  the  ex]>iration  of  the  time  for  filing'  original  affida- 
vits. Should  the  opposite  party  desire  the  production 
of  any  affiant  for  cross-examination,  the  court  or  judge 
shall,  on  motion,  direct  that  said  cross-examination  and 
any  re-examination  take  place  ])eforo  the  court  upon  the 
trial,  and  unless  the  affiant  is  produced  and  submits  to 
cross-examination  in  comijliance  with  such  direction,  his 
affidavit  shall  not  be  used  as  evidence  in  the  cause. 


KlILE  49. 
EVIDENCE  TAKEN  BEFORE  EXAOTNERS,  ETC. 

All  evidence  offered  before  an  examiner  or  like  officer, 
together  with  any  objections,  sliall  be  saved  and  returned 
into  the  court.  Depositions,  whether  upon  oral  examina- 
tion before  an  examiner  or  like  officer  or  otherwise,  shall 
be  taken  upon  questions  and  answers  reduced  to  writing, 
or  in  the  form  of  narrative,  and  the  witness  shall  be 
subject  to  cross  and  re-examination, 

RULE  50. 
STENOGRAPHER— APPOINTMENT— FEES. 

Wlien  deemed  necessarj'  by  the  court  or  officer  taking 
testimony,  a  stenographer  may  be  appointed  who  shall 
take  down  testimony  in  shorthand  and,  if  required,  tran- 
scribe the  same.  His  fee  shall  be  fixed  by  the  court 
and  taxed  ultimately  as  costs.  The  expense  of  taking  a 
deposition,  or  the  cost  of  a  transcript,  shall  be  advanced 
by  the  party  calling  the  witness  or  ordering  the  tran- 
script. 

RULE  51. 
EVIDENCE  TAKEN  BEFORE  EXAMINERS,  ETC. 

Objections  to  the  evidence,  before  an  examiner  or  like 
officer,  shall  be  in  short  form,  stating  the  grounds  of 
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objection  relied  upon,  but  no  transcript  filed  by  such 
officer  sball  include  argument  or  debate.  The  testimony 
of  each  witness,  after  being  reduced  to  writing,  shall  be 
read  over  to  or  by  him,  and  shall  be  signed  by  him  in 
the  presence  of  the  officer;  provdded,  that  if  the  witness 
shall  refuse  to  sign  his  deposition  so  taken,  the  officer 
shall  sign  the  same,  stating  upon  the  record  the  reasons, 
if  any,  assigned  by  the  witness  for  such  refusal.  Objec- 
tion to  any  question  or  questions  shall  be  noted  by  the 
officer  upon  the  deposition,  but  he  shall  not  have  power 
to  decide  on  the  competency  or  materiality  or  relevancy 
of  the  questions.  The  court  shall  have  power,  and  it  sliall 
be  its  duty,  to  deal  with  the  costs  of  incompetent  and 
immaterial  or  irrelevant  depositions,  or  parts  of  them, 
as  may  be  just. 

RULE  52. 

ATTENDANCE  OF  WITNESS  BEFORE  COMMISSIONER,  MASTER 

OR  EXAMINER. 

Witnesses  who  live  within  the  district,  and  whose  tes- 
tirdony  may  be  taken  out  of  court  by  these  rules,  may 
be  summoned  to  ap]3ear  before  a  commissioner  ai)|)ointed 
to  take  testimony,  or  before  a  master  or  examiner  ap- 
pointed in  any  cause,  by  subpoena  in  tlie  usual  form, 
which  may  be  issued  by  the  clerk  in  blank  and  filled  up 
by  the  party  praying  the  same,  or  by  the  commissioner, 
master,  or  examiner,  requiring  the  attendance  of  the 
witnesses  at  the  time  and  place  specified,  who  shall  be 
allowed  for  attendance  the  same  compensation  as  for 
attendance  in  court;  and  if  any  witness  shall  refuse  to 
ajipear  or  give  evidence  it  shall  be  deemed  a  contempt  of 
the  court,  which  being  certified  to  the  clerk's  office  by  the 
commissioner,  master,  or  examiner,  an  attachment  may 
issue  thereupon  by  order  of  the  court  or  of  any  judge 
thereof,  in  the  same  manner  as  if  tlie  contempt  were  for 
not  attending,  or  for  refusing  to  give  testimony  in,  the 
court. 

In  case  of  refusal  of  witnesses  to  attend  or  be  sworn 
or  to  answer  any  question  put  by  the  commissioner,  mas- 
Icr  or  examiner  or  by  counsel  or  solicitor,  the  same  prac- 


Equity  Practice  in  U.  S.  Ooubts.  1307 

tice  shall  be  adopted  as  is  now  prnetieed  with  respect  to 
witnesses  to  l)o  produced  on  examination  lieforo  an  ex- 
aminer of  said  court  on  written  interrogatories. 

RULE  53. 

NOTICE  OF  TAKING  TESTIMONY  BEFORE  EXAMINER,  ETC. 

Notice  shall  be  given  by  the  respective  counsel  or  par- 
ties to  the  opposite  counsel  or  parties  of  the  time  and 
place  of  exaniLnation  before  an  examiner  or  like  officer 
for  such  reasonable  time  as  the  court  or  officer  may  fix 
by  order  in  each  case. 


RULE  54. 

DEPOSITIONS    UNDER    REV.    STAT.    SECS.    863,    865,    866,    867— 
CROSS-EXAMINATION. 

After  a  cause  is  at  issue,  depositions  may  be  taken  as 
provided  b}^  sections  863,  865,  866  and  867,  Revised  Stat- 
utes. But  if  in  any  case  no  notice  has  lieen  given  the 
opposite  party  of  the  time  and  place  of  taking  the  depo- 
sition, he  shall,  upon  application  and  notice,  be  entitled 
to  have  the  witness  examined  orally  before  the  court, 
or  to  a  cross-examination  before  an  examiner  or  like 
officer,  or  a  new  deposition  taken  with  notice,  as  the  court 
or  judge  under  all  the  circumstances  shall  order. 


RULE  55. 
DEPOSITION  DEEMED  PUBLISHED  WHETN  FILED. 

Upon  the  filing  of  any  deposition  or  affidavit  taken 
under  these  rules  or  any  statute,  it  shall  be  deemed  pub- 
lished, unless  otherwise  ordered  by  the  court. 

RULE  56. 

ON  EXPIRATION  OF  TIME  FOR   DEPOSITIONS,   CASE   GOES   ON 
TRIAL  CALENDAR. 

After  the  time  has  elapsed  for  taking  and  filing  dcjoo- 
sitions  under  tliese  rules,  the  case  shall  be  placed  on  the 
trial  calendar.    Thereafter  no  further  testimony  by  depo- 
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sitioii  shall  be  taken  except  for  some  strong  reason  shown 
])y  affidavit.  In  every  such  application  the  reason  why 
the  testimony  of  the  witness  cannot  be  had  orally  on 
the  trial,  and  why  his  deposition  has  not  been  before 
taken,  shall  be  set  forth,  together  with  the  testimony 
which  it  is  expected  the  witness  will  give. 

RULE  57. 
CONTINUANCES. 

After  a  cause  shall  be  placed  on  the  trial  calendar  it 
may  be  passed  over  to  another  day  of  the  same  term, 
by  consent  of  counsel  or  oi'der  of  the  court,  but  shall  not 
be  continued  bej-ond  tlie  term  save  in  exceptional  cases 
by  order  of  the  court  upon  good  cause  shown  by  affidavit 
and  u^jon  such  terms  as  the  court  shall  in  its  discretion 
impose.  Continuances  beyond  the  term  by  consent  of  the 
]iarties  shall  be  allowed  on  condition  only  that  a  stipu- 
lation be  sigTied  by  counsel  for  all  the  i^arties  and  that 
all  costs  incurred  theretofore  be  paid.  Thereupon  an  order 
shall  be  entered  dro]i])ing  the  case  from  the  trial  calen- 
dar, subject  to  reinstatement  within  one  year  upon  appli- 
cation to  the  court  by  either  painty,  in  which  event  it  shall 
be  heard  at  the  earliest  convenient  day.  If  not  so  rein- 
stated within  the  year,  the  suit  shall  be  dismissed  with- 
out prejudice  to  a  new  one. 

RULE  58. 

DISCOVERY— INTERROGATORIES— INSPECTION  AND  PRODUC- 
TION OF  DOCUMENTS- ADMISSION  OP  EXECUTION  OP 
GENUINENESS. 

The  i)laintiff  at  any  time  after  filing  the  bill  and  not 
later  than  twenty-one  days  after  the  joinder  of  issue, 
and  the  defendant  at  any  time  after  filing  his  answer 
and  not  later  than  twenty-one  days  after  the  joinder  of 
issue,  and  either  party  at  any  time  thereafter  by  leave 
of  the  court  or  judge,  may  file  interrogatories  in  writ- 
ing for  tlie  discovery  by  the  opi)osite  party  or  parties  of 
facts  and  documents  material  to  the  support  or  defense 
of  the  cause,  with  a  note  at  the  foot  thereof  stating  which 
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of  the  intorrogatorics  cat-li  of  tlie  parties  is  required  to 
answer.  But  no  party  shall  file  more  than  one  set  of 
interroji'atories  to  the  same  party  without  leave  of  the 
court  or  .iu(lc:o. 

If  any  party  to  the  cause  is  a  public  or  private  corpo- 
ration, any  opposite  party  may  apply  to  the  court  or 
judge  for  an  order  allowing  him  to  file  interrogatories 
to  be  answered  by  any  officer  of  the  corporation,  and  an 
order  may  be  made  accordingly  for  the  examination  of 
such  officer  as  m^iy  appear  to  be  proper  upon  such  inter- 
rogatories as  the  court  or  judge  shall  think  fit. 

Co})ies  shall  be  filed  for  the  use  of  the  interrogated 
jiarty  and  shall  be  sent  by  the  clerk  to  the  respective 
solicitors  of  record,  or  to.  the  last  known  address  of  the 
opposite  party  if  there  be  no  record  solicitor. 

Interrogatories  shall  be  answered,  and  the  answers 
filed  in  the  clerk's  office,  within  fifteen  days  after  they 
liave  been  served,  unless  the  time  be  enlarged  by  the 
court  or  judge.  Each  interrogatory  shall  be  answered 
separately  and  fully  and  the  answers  shall  be  in  writing, 
under  oath,  and  signed  by  the  party  or  corporate  officer 
interrogated.  Witliin  ten  days  after  the  service  of  in- 
terrogatories, objections  to  them,  or  any  of  them,  may 
be  presented  to  the  court  or  judge,  with  proof  of  notice 
of  the  purpose  so  to  do,  and  answers  shall  be  deferred 
until  the  objections  are  determined,  which  shall  be  at  as 
early  a  time  as  is  practicable.  In  so  far  as  the  objec- 
tions are  sustained,  answers  shall  not  be  required. 

The  court  or  judge,  upon  motion  and  reasonable  notice, 
may  make  all  such  orders  as  may  be  appropriate  to  en- 
force answers  to  interrogatories  or  to  etfect  the  insi^ec- 
tion  or  jiroduction  of  documents  in  the  possession  of 
either  party  and  containing  evidence  material  to  the 
cause  of  action  or  defense  of  his  adversary.  Any  part.y 
failing  or  refusing  to  comply  with  such  an  order  shall  be 
liable  to  attachment,  and  shall  also  be  liable,  if  a  plain- 
tiff, to  have  his  bill  dismissed,  and,  if  a  defendant,  to 
have  his  answer  stricken  out  and  be  placed  in  the  same 
situation  as  if  he  had  failed  to  answer. 

By  a  demand  served  ten  days  before  the  trial,  either 
l)arty  may  call  on  the  otiier  to  admit  in  writing  the  execu- 
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tion  or  genuineness  of  any  document,  letter  or  other 
writing,  saving  all  just  exceptions;  and  if  such  admis- 
sion be  not  made  within  five  days  after  such  service,  tlie 
costs  of  proving  the  document,  letter  or  writing  shall  be 
paid  by  the  party  refusing  or  neglecting  to  make  such 
admission,  unless  at  the  trial  the  court  shall  find  that  the 
refusal  or  neglect  was  reasonable. 


RULE  59. 
REFERENCE  TO  MASTER— EXCEPTIONAL,  NOT  USUAL. 

Save  in  matters  of  account,  a  reference  to  a  master 
shall  be  the  exception,  not  the  rule,  and  shall  be  made 
only  upon  a  showing  that  some  exceptional  condition 
requires  it.  When  such  a  reference  is  made,  the  party 
at  whose  instance  or  for  whose  benefit  it  is  made  shall 
cause  tlie  order  of  reference  to  be  presented  to  the  mas- 
ter for  a  hearing  within  twenty  days  succeeding  the  time 
when  the  reference  was  made,  unless  a  longer  time  be 
specially  granted  by  the  court  or  judge ;  if  he  shall  omit 
to  do  so,  the  adverse  party  shall  be  at  liberty  forthwith 
to  cause  proceedings  to  be  had  before  the  master,  at  the 
costs  of  the  party  procuring  the  reference. 

RULE  60. 
PROCEEDINGS  BEFORE  1MA.STER. 

Upon  every  such  reference,  it  shall  be  the  duty  of  the 
master,  as  soon  as  he  reasonably  can  after  the  same 
is  brought  before  him,  to  assign  a  time  and  place  for 
proceedings  in  the  same,  and  to  give  due  notice  tliereof 
to  each  of  the  parties,  or  their  solicitors;  and  if  either 
party  shall  fail  to  appear  at  the  time  and  place  ap- 
pointed, the  master  sluUl  be  at  liberty  to  proceed  ex 
parte,  or,  in  his  discretion,  to  adjourn  the  examination 
and  proceedings  to  a  future  day,  giving  notice  to  the 
ul)sent  paity  or  his  solicitor  of  such  adjournment;  and  it 
shall  be  tlio  duty  of  the  master  to  proceed  with  all  rea- 
sonable diligence  in  every  such  reforence,  and  with  the 
least  practicable  delay,  and  either  i^arty  shall  be  at  lib- 
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orty  to  apply  to  tlie  court,  or  a  judge  thereof,  for  au 
order  to  the  master  to  speed  the  proceedings  and  to  make 
Ms  report,  and  to  certify  to  the  court  or  judge  the  rea- 
son for  any  delay. 

RULE  61. 

MASTER'S  REPORT— DOCUMENTS  IDENTIFIED  BUT  NOT  SET 

FORTH. 

In  the  reports  made  by  tlie  master  to  the  coui-t,  no 
part  of  any  state  of  facts,  account,  charge,  affidavit,  depo- 
sition, examination,  or  answer  brought  in  or  used  before 
liim  shall  be  stated  or  recited.  But  such  state  of  facts, 
account,  charge,  affidavit,  deposition,  examination,  or 
answer  shall  be  identified,  and  referred  to,  as  as  to  infonn 
the  court  what  state  of  facts,  account,  charge,  affidavit, 
deposition,  examination,  or  answer  were  so  brought  in 
or  used. 

RULE  62. 
POWERS   OP   IVLA.STER. 

The  master  shall  regulate  all  the  proceedings  in  every 
hearing  before  him,  upon  every  reference;  and  he  shall 
have  full  authority  to  examine  the  parties  in  the 
cause,  upon  oath,  touching  all  matters  contained  in  the 
reference ;  and  also  to  require  the  production  of  all  books, 
papers,  writings,  vouchers,  and  other  documents  appli- 
cable thereto ;  and  also  to  examine  on  oath,  vica  voce,  all 
witnesses  produced  by  the  parties  before  him,  or  by  depo- 
sition, according  to  the  acts  of  Congress,  or  otherwise, 
as  here  provided;  and  also  to  direct  the  mode  in  which 
the  matters  requiring  evidence  shall  be  proved  before 
him;  and  generally  to  do  all  other  acts  and  direct  all 
other  inquiries  and  proceedings  in  the  matters  before 
him,  which  he  may  deem  necessary  and  proper  to  the 
justice  and  merits  thereof  and  the  rights  of  the  i^arties. 

RULE  63. 
FORM  OF  ACCOUNTS  BEFORE  MASTER. 

All  parties  accounting  before  a  master  shall  bring  in 
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tlieir  respective  accounts  in  tlie  form  of  debtor  and  cred- 
itor; and  any  of  the  other  parties  who  shall  not  be  satis- 
tied  with  the  account  so  brought  in  shall  be  at  liberty  to 
examine  the  accounting  party  viva  voce,  or  upon  inter- 
rogatories, as  the  master  shall  direct. 


RULE  64. 
FORMETR  DEPOSITIONS,  ETC.,  MAY  BE  USED  BEFORE  MASTER. 

All  affidavits,  depositions  and  documents  which  have 
been  previously  made,  read,  or  used  in  the  court  upon 
any  proceeding  in  any  cause  or  matter  may  be  used 
before  the  master. 

RULE  65. 
CLAIMANTS  BEFORE  MASTER  EXAMINABLE  BY  HIM. 

The  master  shall  be  at  liberty  to  examine  any  creditor 
or  other  ]ierson  coming  in  to  claim  before  him,  either 
upon  written  interrogatories  or  vica  voce,  or  in  both 
modes,  as  the  nature  of  the  case  may  appear  to  him  to 
require.  The  evidence  upon  such  examinations  shall  be 
taken  down  by  the  master,  or  by  some  other  person  by 
his  order  and  in  liis  presence,  if  either  party  requires 
it,  in  order  that  the  same  may  be  used  by  the  court  if 
necessary. 

RULE  66. 
RETURN  OP  MASTER'S  REPORT— EXCEPTIONS— HEARING. 

The  master,  as  soon  as  his  report  is  ready,  shall  return 
the  same  into  the  clerk's  office  and  the  day  of  the  return 
shall  be  entered  by  the  clerk  in  the  Equity  Docket.  The 
parties  shall  have  twenty  days  from  the  time  of  the  filing 
of  the  report  to  file  exceptions  thei-eto,  and  if  no  exce|i- 
tions  are  within  that  period  filed  by  either  party,  tlie 
report  shall  stand  confirmed.-  If  exceptions  are  filed, 
they  shall  stand  for  hearing  before  the  court,  if  then  in 
session,  or,  if  not,  at  ilie  next  sitting  held  thereafter,  by 
adjournment  or  otherwise. 


I 
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RULE  67. 
COSTS  ON  EXCEPTIONS   TO   MASTER'S  REPORT. 

In  order  to  prevent  exceptions  to  reports  from  being 
liled  for  frivolous  causes,  or  for  mere  delay,  the  party 
whose  exceptions  are  overruled,  shall,  for  every  exception 
overruled,  pay  five  dollars  costs  to  the  other  party,  and 
for  every  exception  allowed  shall  be  entitled  to  the  same 
costs. 

RULE  68. 
APPOINTMENT    AND    COMPENSATION    OF    MASTERS. 

The  district  courts  may  appoint  standing  masters  in 
chancery  in  their  respective  districts  (a  majority  of  all 
the  judges  thereof  concurring  in  the  appointment),  and 
they  may  also  appoint  a  master  pro  hac  vice  in  any  par- 
ticular case.  The  compensation  to  be  allowed  to  every 
master  shall  be  fixed  by  the  district  court,  in  its  dis- 
cretion, having  regard  to  all  the  circumstances  thereof, 
and  the  compensation  shall  be  charged  upon  and  borne 
by  such  of  the  parties  in  the  cause  as  the  court  shall 
direct.  The  master  shall  not  retain  his  report  as  secur- 
ity for  his  compensation;  but  when  the  compensation 
is  allowed  bj'  the  court,  he  shall  be  entitled  to  an  attach- 
ment for  the  amount  against  the  party  who  is  ordered  to 
l)ay  the  same,  if,  upon  notice  thereof,  he  does  not  pay  it 
within  the  time  prescribed  by  the  court. 

RULE  69. 
PETITION  FOR  REHEARING. 

Every  petition  for  a  rehearing  shall  contain  the  spe- 
cial matter  or  cause  on  which  sufh  rehearing  is  applied 
for,  shall  be  signed  by  counsel,  and  the  facts  therein 
stated,  if  not  apparent  on  the  record,  shall  be  verified  by 
the  oath  of  the  party  or  by  some  other  person.  No  re- 
hearing shall  be  granted  after  the  term  at  which  the 
final  decree  of  the  court  shall  have  been  entered  and 
recorded,  if  an  appeal  lies  to  the  Circuit  Court  of  Ap- 
peals or  the  Supreme  Court.    But  if  no  appeal  lies,  the 

83 
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petition  may  be  admitted  at  any  time  before  the  end  of 
the  next  term  of  the  court,  in  the  discretion  of  the  court. 


RULE  70. 
SUITS   BY   OR   AGAINST   INCOMPETENTS. 

Guardians  ad  litem  to  defend  a  suit  may  be  ap- 
pointed by  the  court,  or  by  any  judge  thereof,  for  infants 
or  other  persons  who  are  under  guardianship,  or  other- 
wise incapable  of  suing  for  themselves.  All  infants  and 
other  persons  so  incapable  may  sue  by  their  guardians, 
if  any,  or  by  their  piocliein  ami;  subject,  however,  to 
such  orders  as  the  court  or  judge  may  direct  for  the  pro- 
tection of  infants  and  other  persons. 

RULE  71. 
FORM  OP  DECREE. 

In  drawing  up  decrees  and  orders,  neither  the  bill,  nor 
answer,  nor  other  pleadings,  nor  any  part  thereof,  nor 
the  report  of  any  master,  nor  any  other  prior  proceed- 
ing, shall  be  recited  or  stated  in  the  decree  or  order;  but 
the  decree  and  order  shall  begin,  in  substance,  as  follows : 
"This  cause  came  on  to  be  beard  (or  to  be  further  heard, 
as  the  case  may  be)  at  this  term,  and  was  argued  by  coun- 
sel; and  thereupon,  upon  consideration  thereof,  it  was 
ordered,  adjudged  and  decreed  as  follows,  viz:"  (Here 
insert  the  decree  or  order.) 


RULE  72. 

CORRECTION    OF    CLERICAL    MISTAKES    IN    ORDERS    AND 

DECREES. 

Clerical  mistakes  in  decrees  or  decretal  orders,  or  er- 
rors arising  from  any  accidental  slip  or  omission,  may, 
at  any  time  before  the  close  of  the  term  at  which  final 
decree  is  rendered,  be  corrected  by  order  of  the  court  or 
a  judge  thereof,  upon  petition,  witliout  the  form  or  ex- 
pense of  a  rehearing. 
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RULE  73. 

PRELIMINARY    INJUNCTIONS   AND   TEMPORARY   RESTRAINING 

ORDERS. 

No  preliminary  injunction  shall  be  granted  without 
notice  to  the  opposite  party.  Nor  shall  any  temporary 
restraining  order  be  granted  without  notice  to  the  oppo- 
site party,  unless  it  shall  clearly  appear  from  specific 
facts,  shown  by  anidavit  or  by  tlie  veriliod  l)ill,  that  iimne- 
diate  and  irreparal)le  loss  or  damage  will  result  to  the 
applicant  before  the  matter  can  be  heard  on  notice.  In 
case  a  temporary  restraining  order  shall  be  granted  with- 
out notice,  in  the  contingency  specified,  the  matter  shall 
be  made  returnable  at  the  earliest  possible  time,  and  in 
no  event  later  than  ten  days  from  the  date  of  the  order, 
and  shall  take  precedence  of  all  matters,  except  older 
matters  of  the  same  character.  When  the  matter  comes 
up  for  hearing  the  party  who  obtained  the  temporary 
restraining  order  shall  proceed  with  his  application  for  a 
preliminary  injunction,  and  if  he  does  not  do  so  the  court 
shall  dissolve  his  temporary  restraining  order.  Upon 
two  days  notice  to  the  party  obtaining  such  temporary 
restraining  order,  the  opposite  party  may  appear  and 
move  the  dissolution  or  modification  of  the  order,  and  in 
that  event  the  court  or  judge  shall  proceed  to  hear  and 
determine  the  motion  as  exjied-itiously  as  the  ends  of 
justice  may  require.  Every  temporary  restraining  order 
shall  be  forthwith  filed  in  the  clerk's  ofiSce. 


RULE  74. 
INJUNCTION  PENDING  APPEAL. 

When  an  appeal  from  a  final  decree,  in  an  equity  suit, 
granting  or  dissolving  an  injunction,  is  allowed  by  a  jus- 
tice or  a  judge  who  took  part  in  the  decision  of  the  cause, 
he  may,  in  his  discretion,  at  the  time  of  such  allowance, 
make  an  order  suspending,  modifying  or  restoring  the 
injunction  during  the  ])cndency  of  the  appeal,  upon  such 
terms,  as  to  bond  or  otherwise,  as  he  may  consider 
proper  for  the  security  of  the  rights  of  the  opposite 
party. 
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RULE  75. 
RECORD  ON  APPEAL— REDUCTION  AND  PREPARATION. 

In  case  of  api)eal : 

(a)  It  shall  be  the  dutj'  of  the  appellant  or  his  solici- 
tor to  file  with  the  clerk  of  the  court  from  which  the 
appeal  is  prosecuted,  together  with  proof  or  acknowledg- 
ment of  service  of  a  copy  on  the  appellee  or  his  solicitor. 
a  praecipe  which  shall  indicate  the  portions  of  the  record 
to  he  incorporated  into  the  transcript  on  such  appeal. 
Should  the  appellee  or  liis  solicitor  desire  additional  poi- 
tions  of  the  record  incorporated  into  the  transcript,  he 
shall  file  with  the  clerk  of  the  court  his  praecipe  also 
within  ten  days  thereafter,  unless  the  time  shall  be  en- 
larged by  the  court  or  a  judge  thereof,  indicating  sucli 
additional  portions  of  the  record  desired  by  him. 

(h)  The  evidence  to  be  included  in  the  record  shall 
not  be  set  forth  in  full,  but  shall  be  stated  in  simple  and 
condensed  foi-m,  all  pai'ts  not  essential  to  the  decision  of 
the  questions  presented  by  the  appeal  being  omitted  and 
the  testimony  of  witnesses  being  stated  only  in  narrative 
fonn,  save  that  if  either  party  desires  it,  and  the  court 
or  judge  so  directs,  any  part  of  the  testimony  shall  be 
reproduced  in  the  exact  words  of  the  witness.  The  duty 
of  so  condensing  and  stating  the  evidence  shall  rest  pri- 
marily on  the  appellant,  who  shall  prepare  his  state- 
ment thereof  and  lodge  the  same  in  the  clerk's  office  for 
the  examination  of  the  other  parties  at  or  before  the  time 
of  filing  his  praecipe  under  paragraph  a  of  this  nile. 
He  shall  also  notify  the  other  parties  or  their  solicitors 
of  such  lodginent  and  shall  name  a  time  and  place  when 
he  will  ask  the  court  or  judge  to  approve  the  statement, 
the  time  so  named  to  be  at  least  ten  days  after  such 
notice.  At  the  expiration  of  the  time  named  or  such 
■further  time  as  the  court  or  judge  may  allow,  the  state- 
ment, together  with  any  objections  made  or  amendments 
projiosed  by  any  party,  shall  be  presented  to  the  court  or 
the  judge,  and  if  the  statement  be  true,  comiilete  and 
properly  pre))aved,  it  shall  be  approved  by  the  court  or 
judge,  and  if  it  Ih'  not  true,  comjjlete  or  properly  pre- 
pared, it  shall   he  made  so  under  the  direction  of  the 
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court  or  judge  and  shall  then  be  approved.  When  ap- 
proved, it  shall  be  filed  in  the  clerk's  office  and  become  a 
part  of  the  record  for  the  purposes  of  the  appeal. 

(c)  If  any  difference  arise  between  the  parties  con- 
cerning directions  as  to  the  general  contents  of  the  rec- 
ord to  be  prepared  on  the  appeal,  such  difference  shall  be 
submitted  to  the  court  or  judge  in  conformitj'  with  the 
provisions  of  paragraph  h  of  this  rule  and  shall  be  cov- 
ered by  the  directions  which  the  court  of  judge  may  give 
on  the  subject. 


RULE  76. 

RECORD  ON  APPEAL— REDUCTION  AND  PREPARATION— COSTS 
—CORRECTION  OF  OMISSIONS. 

In  preparing  the  transcript  on  an  appeal,  especial  care 
shall  be  taken  to  avoid  the  inclusion  of  more  than  one 
copy  of  the  same  paper  and  to  exclude  the  formal  and 
immaterial  parts  of  all  exhibits,  documents  and  other 
papers  included  therein;  and  for  any  infraction  of  this 
or  any  kindred  rule  the  Appellate  Court  may  withhold  or 
impose  costs  as  the  circumstances  of  the  case  and  the 
discouragement  of  like  infractions  in  the  future  may 
I'equire.  Costs  for  such  an  infraction  may  be  imposed 
upon  offending  solicitors  as  well  as  parties. 

If,  in  the  transcript,  anything  material  to  either  party 
be  omitted  bj^  accident  or  error,  the  Appellate  Court,  on 
a  proper  suggestion,  or  its  own  motion,  may  direct  that 
the  omission  be  corrected  by  a  supplemental  transcript. 


RULE  77. 
RECORD  ON  APPEAL— AGREED  STATEMENT. 

"Wlien  the  questions  presented  by  an  appeal  can  be 
determined  by  the  Appellate  Court  without  an  examina- 
tion of  all  the  pleadings  and  evidence,  the  parties,  with  the 
approval  of  the  district  court  or  the  judge  thereof,  may 
prepare  and  sign  a  statement  of  the  case  showing  how 
the  questions  arose  and  were  decided  in  the  district  court 
and  setting  forth  so  much  only  of  the  facts  alleged  and 
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proved,  or  sought  to  be  proved,  as  is  essential  to  a  de- 
cision of  sucli  questions  by  the  Appellate  Court.  Such 
statement,  when  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court,  shall  be  treated  as  superseding,  for  the  pur- 
poses of  the  appeal,  all  parts  of  the  record  other  than 
the  decree  from  which  the  appeal  is  taken,  and,  together 
with  such  decree,  shall  be  copied  and  certified  to  the 
Appellate  Court  as  the  record  on  appeal. 

RULE  78. 

affirmation  in  lieu  of  oath. 

Whenever  under  these  rules  an  oath  is  or  may  be  re- 
quired to  be  taken,  the  party  may,  if  conscientiously 
scrupulous  of  taking  an  oath,  in  lieu  thereof  make  solemn 
affirmation  to  the  truth  of  the  facts  stated  by  him. 

RULE  79. 
additional  RULES  BY   DISTRICT  COURT. 

With  the  concurrence  of  a  majority  of  the  circuit 
judges  for  the  circuit,  the  district  courts  may  make  any 
other  and  further  rules  and  regulations  for  the  practice, 
proceedings  and  process,  mesne  and  final,  in  their  re- 
spective districts,  not  inconsistent  with  the  rules  hereby 
prescribed,  and  from  time  to  time  alter  and  amend  the 
same. 

RULE  80. 
COMPUTATION  OP  TIME— SUNDAYS  AND  HOLIDAYS. 

Wlien  the  time  prescribed  by  these  rules  for  doing 
any  act  expires  on  a  Sunday  or  legal  holiday,  such  time 
shall  exten'd  to  and  include  tlic  next  succeeding  day  that 
is  not  a  Sunday  or  legal  holiday. 

RULE  81. 

THESE  RULES  EFFECTIVE  FEBRUARY  1,  1913— OLD  RULES 
ABROGATED. 

These  rules  shall  be  in  force  on  and  after  February 
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1,  1913,  and  shall  govern  all  lu-ooeedings  in  cases  then 
pending  or  thereafter  brought,  save  that  where  in  any 
tlien  jiondiug  cause  an  ordor  lias  been  made  or  act  done 
which  cannot  be  changed  without  doing  substantial  in- 
justice, the  court  may  give  effect  to  such  order  or  act  to 
the  extent  necessary  to  avoid  any  such  injustice. 

All  rules  theretofore  prescribed  by  the  Supreme  Court, 
regulating  the  practice  in  suits  in  equity,  shall  be  abro- 
gated when  these  rules  take  effect. 
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ABATEMENT— (See   Pleas.) 

Pleas  to  the  jurisdiction  of  the  court,  122. 

Denying  service,  59. 

To  the  person,  etc.,  123. 

To  the  bill,  etc.,  124. 

Rule  U.  S.  courts  of  equity,   1297. 
(For  Forms  of  Picas  of,  see  Index  to  Forms,  post — ABATEMENT. 
Forms  of  Pleas  in.) 

ABANDONMENT — As  affecting  dower  (See  Desertion.) 

.\BSTRACTS — (See  Practice  in  the  Supreme  and  Appellate  Courts.) 

ACCOUNT— 

Between  partners,  399. 
Decree  for  balance,  401. 
Limitations,  401. 
Receiver,  when  appointed,  401. 
Rents  in  partition  suits,  6S3. 

ACCOUNTING — Before  Master.     (See  Proceedings  before  Master.) 

ADMINISTRATOR— 

Form  of  plea  that  defendant  never  teas  administrator,  etc.,  128. 

ADULTERY— 

A  bar  to   dower,   etc.,   928. 
A  ground  for  divorce,  446. 
Circumstantial   evidence   of,   etc.,   477. 

(For  Forms  of  Bills,  Decrees,  etc.,  relating  to,  see  Index  to  Forms, 
post.) 

AFFIDAVITS— 

For  continuance  on  amendment,  181. 
For  rule  to  give  security  for  costs,  9. 
After  action  brought,  10. 
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AFFIDAVITS— Continued— 

Counter-affidavit  may  he  filed,  10. 

What  should  ccntain,  10. 
Affidavit  for  leave  to  prosecute  as  poor  person,  14. 

What  should  contain.  14. 
To  bill,  39. 

When  necessary,  39. 
Affidavit  on  amendment  to  verified  pleadings,  1S6. 
Amendment  of,  191. 
To  bill  for  ne  exeat.  869. 
To  bill  of  review,  328. 

For  dismissal  for  want  of  security  for  costs,  10. 
Of  publication  as  to  non-resident,  G4. 
What  should  contain,  64. 
Of  service  of  copy  of  bill,  66. 
In  support  of  motion  to  set  aside  default,  90. 
Counter-affidavits  improper,  91. 
To  plea,   135. 
To  answer,  154. 
To  bill  of  review,  328. 
Of  publication  as  to  unknown  persons,  67. 
Of  non-collusion  in  bill  for  interpleader,  3.53. 
To  amendment  of  bill,  187. 
To  obtain  injunction  without  notice,  793. 
To  obtain  injunction   on   Sunday,   795. 
That  no  judge  is  present  to  grant  injunction,  794. 
Upon  motion  to  dissolve  injunction,  S02. 

AGREED  CASES — (See  Practice  in  Supbeme  and  Appellate  Courts.) 

ALIENS— 

Entitled  to  dower,  919. 

Form  of  plea  that  complainant  is  an  alien  enemy,  128. 

ALIMONY— 

In  divorce  suit,  temporary,  477. 

Permanent,  4S3. 
In  separate  maintenance  suits,  temporary,  506. 

Permanent,  510. 

ALLOWANCE  IN  LIEU  OF  DOWER— (See  Dowkr.) 
AMEINDMENTS- 

The  statute,  ISl. 
When  allowed,  181. 

Continuance    granted    when,    181. 

I'ilinK  of,  vacates  order  of  default,  182. 
To  bills,  1S3. 
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AMENDMENTS— CoM»«MCd— 

What  should  introduce,  183. 

When  to  be  made,  1S4. 

May  be  made  at  hearing,  184. 

Must  not  contradict  sworn  bill,  185. 
When  formal  onl.v,  after  hearing,  185. 

Not  allowed  after  bill  dismissed   for  want  of  equity,   18G. 

When  affidavit  to  unnecessary,  186. 

When  necessary,  187. 

What  should  contain,  187. 

How  should  be  made,  187. 
To  process,  189. 

How  and  when  may  be  made,  189. 
To    return,    190. 

How  and  when  may  be  made,  190. 
Of  affidavit,  191. 

For  continuance  can  not  be  amended,  191. 
As  to  parties,  191. 
Of  pleas,  192. 
Of  answer,   192. 

Leave  discretionary  with  court,  192* 

May  be  made  at  hearing,  193. 

Effect  of  taking  leave  to,  193. 
Of  decrees,  194. 
To  bill  of  review,  327. 
fn  mechanic's  lien  suits,  1004. 

(For  Jonns  of  Amendments,  see  Ixdex  to  Forms,  post.) 
Rules  of  U.  S.  courts  of  equity  relating  thereto,  1294,  1297. 

ANSWERS  TO  BILL— 

Full  answer  required,  142. 

The  statute,  142. 

Insufficient  answer,  142. 

Contempt  for  not  making,  etc.,  142. 

Discovery  in,  not  conclusive,  142. 

Further  interrogatories,  etc.,  142. 

Exceptions  to,  143,  175. 

Nature  of,   143,  175. 
What  should  contain,  143. 
Must  make  full  disclosure,  143. 
General  denial  of  fraud  unavailing,  145. 
Objection  to  jurisdiction  may  be  taken  by,  146. 
Fraud  or  usury,  how  alleged,  146. 
Limitations  and  laches,  147. 

May  be  raised  by,  147. 
Laches  not  imputed  to  infants,  149. 
Variance  between  answer  and  proofs,  150. 
Mode  of  answering,  150. 
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ANSWERS  TO  BJt.1.— Continued— 

Answer  has  double  purpose,  151. 

Affirmative  relief  not  allowed  on  answer,  152. 

Frame  of  answer,  152. 

Answer  under  oath,  154. 

Effect  of,  154. 

How  overcome,  155. 

Waiver  of  oath,  etc.,  155. 

To  creditor's  bill,  823. 

Answer  of  deceased  ancestor  as  evidence,  156. 

Admission  in  answer,  157. 

Matters  not  denied,  15S. 

When  taken  as  true,  158. 

Answers  by  corporations,  etc.,  158. 

By  infants,  etc.,  by  guardian  ad  litem,  159. 

Service,  notice  to  infants,  etc.,  161. 

When  to  be  filed,  168. 

Answer  to  amended  bill,  168. 

Amendment  of  answer,  169. 

To  bill  of  review,  331. 

To  bill  of  revivor,  298. 

To  bill  of  discovery,  343. 

To  bill  of  interpleader,  356. 

To  petition  for  mechanic's  lien,  999,  1003. 

To  supplemental  bill,  279. 

To  bill  for  dower,  936. 

To  bill  to  perpetuate  testimony,  392. 

To   cross-bill,   385. 

Rules  of  U.  S.  Courts  of  equity  relating  thereto,  1298. 

(For  Forms,  see  Index  to  Forms,  post.) 

(See  Exceptions  to  Answeb.) 

ANTE-NUPTIAL  CONTRACT— 
As  affecting  dower,  923. 
When  may  be  set  aside,  1061. 
Form  of  Mil  to  annul,  1073. 

APPEAL — Interlocutory  orders  in   injunction  suits  may  be  appealed 
from,  810-11. 

APPEARANCE — (See  Process  iou  Aiteaiunce.) 

APPEARANCE— ENTRY  OF— 

Effect  of,  69. 

By  minors  a  nullity,  70. 

What   constitutes,   71. 

Whether  general  or  limited,  71. 

Form  of,  71. 

What  of  authority  to  enter,  71. 
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A PPEARANCE— ENTRY   OF— Co n  t  i  ii  iird— 

Authority  presumed  but  may  be  rebutted,  71. 
Effect  of,  without  authority.  71. 
Withdrawal  of,  72. 

Leave   of   rourt    neressary,    72. 
Effect  of  withdrawal.  72. 
Rules  of  U.  S.  Courts  of  equity  relating  thereto.  1288,  1290. 

APPI^LTATE  COURTS — (See  Pkactice  in  the  Sui-reme  and  Appellate 

COI'KTS.) 

ASSESSMENT  OP  DAMAGES— 
On   injunction   bond,   806. 

ASSIGNMENTS    OF    ERROR — (See    Pbactice   in    the    Supreme    and 
Appellate  Courts.) 

ATTACHMENT— 

To  compel  an  answer,  74. 

How  obtained,  74. 

With  proclamation,  81. 

For  violation  of  injunction,  808. 

ATTORNEYS'  FEES— 

In   divorce   suits,   487. 

In  separate  maintenance  suits,  509. 

In  partition  suits,  703. 

In   foreclosure   suits,   596. 

As  part  of  damages  in  injunction   suits,  806. 

In  mechanic's  lien  cases,  1013. 

ATTORNEYS  AND   COUNSELORS  AT  LAW.      (See  Pbactice  in   Su- 
preme AND  Appellate  Courts.)    ' 

AWARD — (See  Specific   Performance.) 

BILLS  IN  CHANCERY.  « 

Division  of  bills,  15. 

Original  and  not  original,  15. 

When  original,  1.5. 

When   not  original,  15. 

Mi.xed  bills — Examples  of.  15. 

Original  bills  praying  relief,   16. 
Claiming  right,   16. 

Original  bills  not  praying  relief,  16. 

Bills  to  perpetuate  testimony,  16. 
Constituent  parts  of,  16. 

Form  of  bill  long  established  by  usage,  16. 
89 
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BILLS  IN   CHANCERY— CoJi/iriucd— 

The  address,  17. 

Bill  not  properly  addressed   defective,  17. 
The  Introduction,  17. 

What  should  contain  and  how  set  out,  17. 
The  premises  or  stating  part,  18. 

What  should  contain  and  how  stated,  19. 
Defect  in,  fatal,  19. 
Certainty  required,  19. 
Complainant's  right  must  be  distinctly  stated  with  accuracy,  clear- 
ness and  precision,  19. 
Defendant's  claim  may  be  stated  generally,  21. 
Complainant  can  not  have  relief,  on  case  not  stated  in  bill,  21. 
When  party  has  remedy  at  law  equity  will  not  interfere  except  in 

case  of   fraud,  23. 
Complainant  must  offer  to  do  equity,  24. 
Bill  may  be  framed  with  double  aspect.  24. 
FVaud  or  usury  must  be  fully  and  specifically  charged,  24. 
Equivocal  allegations  construed  against  pleader,  24. 
Exhibits,  25. 

Contents  of  instrument  must  be  set  out  in  bill  or  copy  thereof 

attached,  2.5. 
Can  not  aid  defective  statements,  25. 
Oyer  unknown  in  chancery,  25. 
In  case  of  discrepancy  exhibit  controls,  25. 
Bill  must  state  whole  subject  and  not  too  many  subjects,  25. 
Multifariousness,  25. 

What   constitutes,    26. 
Scandal  and  impertinence,  29. 
Scandal  defined,  2fl. 

Scandalous  parts  of  bill  will  be  stricken,  29. 
Impertinence  defined,  30. 

Rule  of  U.  S.  Courts  of  equity  relating  thereto,  1294. 
Confederating  part,  31. 
Usual   form  of,  31. 

Charge  of,  entirely  nugatory   and   unnecessary,   31. 
Charging  part,  32. 
Though  generally  inserted  is  not  essential,  32. 
Purpose  of,  32. 
Jurisdictional  clause,  32. 
Purpose   of,    32. 
Clause  a  more  superfluity,  33. 
Interrogating  part,  33. 

Purpose  of  and  what  should  contain,  33. 

Not  generally  used  except  where  answer  under  oath  is  required,  34. 

How  sworn  answer  may  be  overcome,  34. 

Unsworn  answer  not  evidence,  34. 

Answer  under  oath  when  oath  is  waived,  improper,  34. 
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BILLS   IN  CHANCERY— Confinued— 

Prayer  for  relief,  35. 

Should  be  framed  with  great  care,  35. 
Prayer  for  specific  relief,  35. 

General  relief,  35. 
When  prayer  for  general  relief  sufBoient,  35. 
Both  general  and  special  relief  may  and  should  be  asked,  36. 
Prayer   of   process,    37. 
Frame  of  bill,  38. 
Signing  of  bill,  38. 
How  must  be  signed,  38. 
U.  S.  Courts  of  equity  rule,  39,  1295. 

Object  of,   39. 
Verification  of  bill,  39. 

Not  generally  required,  39. 

Bill  for  injunction  must  be  verified  positively,  794. 
Parties  to  bill,  41. 
Who  should  be  made  parties,  41. 
General  rule,  42. 
Exceptions  to,  42. 
Who  are  necessary  parties,  42. 
Effect  of  want  of  parties,  42. 
How  described,  43. 
Persons  under  disability,  44. 

How  suits  may  be  prosecuted  by,  44. 

Order  appointing  next  friend  unnecessary,  44. 

Who  may  not  act  as,  44. 
Interest  of  parties,  20. 
Joinder  of  parties,  44. 

When   several   may  be  joined  as  complainants,  44. 
Want  of  proper  parties,  44. 
Misjoinder,  etc.,  44. 

How  and  when  may  be  taken  advantage  of,  44. 
Rule  of  U.  S.  Courts  of  equity  relating  to  joinder  of  parties,  1300. 
Ancient  bills,  45. 
History  of,  45. 
Form  of,  46. 

BILL  OF  EXCEPTIONS— (See  Practice  in   Sitpkk.me  and  Appellate 
Courts.) 

BILLS — ORIGINAI.. — Forjis  of  Constituent  Pauts  of — (See  Index  to 
Forms,  post,  same  title.) 

BILLS   IN   THE   NATURE   OF  SUPPLEMENTAL   BILLS— (See   Sup- 
plemental Bills.) 

BILLS   IN  THE  NATURE   OF   BILLS   OF  REVIVOR— (See  Revivor, 
Bills  in  the  Nature  of.) 
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BILLS  OF  REVIVOR  AND  SUPPLEMENT— (See  Revivor,  Bills  of.) 

BILL    FOR    SUBROGATION— (See    Subrogation.) 

BILLS  OF  DISCOVERY— (See  Discovery,  Bills  of.) 

BILLS  OF  REVIVOR— (See  Revivor,  Bills  of.) 

BILLS  OF  INTERPLEADER— (See  Interi>leadeb,  Bills  of.) 

BILLS  OF  REVIEW- (See  Review,  Bills  of.) 

BILLS    FOR   FORECLOSURE— (See    Mortgages.) 

BILLS    RELATING    TO    PARTNERSHIP    MATTERS— (See    Part.neu- 
ship.) 

BILLS  FOR  PARTITION— (See  Partition.) 

BILLS  TO  SET  ASIDE  WILLS— (See  Wills.) 

BILL  TO  RESTRAIN  WASTE— (See  Waste.) 

BILLS  RELATING  TO  TRUSTS— (See  Trlsts.) 

BILLS  TO  SET  ASIDE  JUDGMENTS— (See  Judgments.) 

BILLS  TO  CORRECT  MISTAKES  AND  REFORM  DEEDS— (See  Mis- 
takes.) 

BILLS  TO  ENFORCE  VENDOR'S  LIEN— (See  Vendor's  Lien.) 

BILLS   TO   ENFORCE   CONTRIBUTION— (See   Co.ntribution.) 

BILLS  TO  DISSOLVE  INSOLVENT  CORPORATIONS— (See  Corpor.v- 

TIOKS.) 

BILLS     AND     PETITIONS     TO     PERPETUATE     TESTIMONY— (See 
Testimony — Bills  to   Perpetuate.). 

BILLS  FOR  DIVORCE— (See  Divorce,   Bills   for.) 

BILLS  TO  REDEEM— (See  Redeem— Bills  to.) 

BILLS    FOR    SEPARATE    MAINTENANCE— (See    Separate    Mainte- 
nance.) 

BILLS    FOR    SPECIFIC    PERFORMANCE— (See    Specific    Perform- 
ance.) 

BOAT,  lien  of  mechanic  upon,  1030. 

BOND  FOR  COSTS— (See  Costs.) 

BOOKS  AND  WRITINGS, 

Production  of,  221. 

Form  of  pelil'wn  for,  etc.,  223. 

Form  ol  order  for,  etc.,  223. 
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BOOKS  AND  WRITINGS— CojiHnuc*— 

Notice  to  produce  at  the  hearing,  etc.,  224. 

Form  of  notice  to  produce,  etc.,  224. 

nocuments,  etc..  in  hands  of  third  persons,  etc.,  225. 

Rule  of  U.   S.  Courts  of  equity   relating  thereto,   1308. 

BRIEF  AND  ARGUMENTS— See   Practice  in   the  Sui'ueme   and   Ap- 
pellate  COUKTS. ) 

BURDEN  OF  PROOF— 

In  divorce,  for  impotency,  443. 

In  contested  will  cases,  761. 

Of  waiver  of  vendor's  Hen,  428. 

CARLISLE— 

Table,  969. 

CERTIFICATES  OF  EVIDENCE— 

When  necessary,  etc.,  363. 
What  should  contain,  366. 
Form  of,  366. 

CERTIFICATE   OF  IMPORTANCE— 

Form  of  petition  to  Appellate  Court  for,  1152. 
Stay  of  mandate,  1152. 

CERTIORARI— 

Rule  of  Supreme  Court  relating  thereto,  1086. 
Form  of  Petition  for,  1092. 

CLOUD  UPON  TITLE— (See  Bills  to  Quiet  Title.) 

COLLUSION— 

In  bill  of  interpleader,  350. 
In   divorce  suits,   466. 

COMMENCEMENT  OF  SUIT— 

How  commenced,  4. 

By  bill,  4. 

By  information,  4. 

When  commenced  by,  4. 

By  whom  presented,  5. 

When  relator  necessary,  5. 

Practice  under,  5. 
Where  commenced,  5. 

Illinois  statute,  5. 

When  defendant  a  resident,  6. 

Suits  affecting  real  estate,  6. 
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COMMENCEMENT  OF  SVIT— Continued-^ 

The  statute  construed,   5. 

Declaratory  of  general  principles  only,  5. 
With  reference  to  suits  affecting  real  estate,  6. 
(See  Security  fob  Costs.) 

COMMISSIONERS — (See   Pabtition    Suits;    Pboceedinos   foe   Dowbb.) 

CONDONATION— 

Effect  of,  in  suits  for  divorce,  467. 

CONFESSION— Of  defendant  in  divorce  suits,  474. 

CONTEMPT— (See  Process  for  Appearance.) 

For  violating  injunction,  808. 

Proceedings  therein,  SOS. 
For  failure  to  pay  alimony,  48S. 
Rule  of  U.   S.  Courts  of  equity  relating  thereto,  1290. 

CONTEST  OF  WILLS— (See  Wills.) 

CONTRIBUTION— Bills  to  Enforce. 

When  will  lie,  541. 

Nature  of,  541. 

Jurisdiction,  541. 

As  between  sureties,  542. 

Loss  apportioned  where  one  surety  is  insolvent,  542. 

Against  representatives  of  a  deceased  person,  544. 

Surety  has  no  right  to  speculate,  544. 

Between  wrong-doers,  544. 

As  between  joint  tenants,  545. 

Co-obligors,  546. 

Partners,  547. 

Legatees  and  devisees,  547. 

Stockholders,   547. 

Party-wall,  548. 
Parties  to  bill,  548. 

Necessary  allegations  of  bill  against  co-obligors,  549. 
Forms  of  bills,  550. 
In   partition  suits,  685. 

CONVICTION   OF   FELONY— (See  Divorce.) 

corporation- 
How  served,  55. 
Answer  l)y,  158. 
Mechanic's  lien  can  not  be  enforced  against  public  corporation,  978. 

corporations— Bills  to  Dissolve. 
Nature  of  proceedings,  552. 
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CORPORATIONS— Bills   to   Dissolve— Co»ti»ued— 

Application  of  statute,  553. 
Sufficiency  of  bill,  555. 
Preferences.  555. 
Parties  to  bill,  555. 
Receiver  under,  556. 
Form  of  bill,  557. 

COSTS — (See  Security  foe  Costs.) 

In  chancery,  generally,  267. 

Discretionary  with  court,  267. 

On  bill  of  interpleader,  361. 
In  bills  of  discovery,  345. 
In  partition  suits,  703. 
In  suits  to  contest  will,  760. 
In  mechanic's  lien  suits,  1013. 

COURTESY— (See  Doweb.) 

COURTS  OF  CHANCERY— 

Jurisdiction  of,  etc.,  2. 
COVERTURE— 

Form  of  plea  of,  128. 
CREDITORS  BILL — 

When  it  may  be  filed,  815. 

The  statute  relating  to,  815. 
Remedy  at  law  must  be  exhausted,  816. 
Execution — when  must  issue — return,  817. 

To  what  county  issued,  819. 

When  to  be  returned,  819. 
Priority  and  lien  of  bills,  827. 
.Judgment  creditor's  rights,  829. 

To  what  time  they  relate  back,  829. 
J.  P.  judgments,  819. 
U.  S.   Court  judgments,  819. 
Of  court  of  another  state,  819. 
What  may  be  reached  by,  820. 
Disclosure  by  answer  not  conclusive,  823. 
Parties  to  the  bill,  824. 

Complainants,  824. 

Defendants,  825. 
Priority,  and  lien  of,  827. 
Frame  of  bill,  829. 

Creditors  bill,  829. 

In  aid  of  execution,  831. 
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CREDITOR'S  Blhl^— Continued— 

Prayer  of,  832. 
Receiver  in,  832. 

When  and  how  appointed,  832. 

Who  may  be  appointed,  832. 

Duties  and  powers  of,  832. 

Notice  of  application,  837. 
Fraudulent  conveyances,  854. 
Conveyance  to  wife  or  relative,  860. 
(For  Forms  relating  to,  see  Ixdex  to  Forms,  post,  Ceeditoe's  Bills.) 

CROSS-BILLS— 

Nature  of,  etc..  369. 

Purpose  and  definition  of,  369. 

Must  be  germane  to  original  bill,  371. 

Who  may  file,  374. 

When  to  be  filed,  374,  381. 

Parties  to,  375. 

When  not  necessary  or  proper,  373. 

Delay  of  original  suit,  etc.,  375. 

Laches  in  prosecuting,  etc.,  376. 

When  not  necessary  in  foreclosure,  374. 

No  dismissal  without  consent,  after  cross-bill,  376. 

Effect  of  dismissal  of  ori.^inal  bill,  etc.,  on,  etc.,  37G. 

Right  to  dismiss  after  cross-bill,  etc.,  376. 

Frame  of  bill,  etc.,  377. 

Continuance  by  filing,  382. 

Court  may  direct  filing  of,  382. 

Process  uion,  382. 
Defenses  to,  383. 

Effect  of  failure  to  answer,  383. 

Demurrer  to,  383. 

Pleas  to,  3S4. 

Answers  to,  385. 

Proceedings  upon,  385. 

Rule  of  U.  S.  Courts  of  equity  relating  thereto,  1298. 
(For  Forms  of  Cross-hills,  see  same  title  in  Index  to  Forms,  post.) 

CROSS-ERRORS — (See    Practice    in    the    Supreme    and    Appellate 
Courts.) 

CRUELTY — Extreme  and  Repeated. 

A  ground  for  divorce,  457. 

(For  Forms  of  Hills  for,  see  Divorce,  Bills  fob.) 

CUSTODY  OF  CHILDREN— 

In  divorce,  469. 

In  separate  maintenance  suits,  510. 
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DAMAGES— 


For  refusal  to  assign  dower,  948. 
On  injunction  bond,  804. 

DECREES — Skttino  Aside  of.     (See  Taking  Bills  as  Confessed.) 

DECREES,  AND  DECRETAL  ORDERS— 

Nature  of,  and  kinds  of  decrees,  255. 
Interlocutory — What  are,  256. 
Appeals  from,  257,  1168. 
When  may  be  taken,  1168. 
How  taken,  1168. 
Final,  257. 

When  are,  257,  1084. 
Forms  of,  258. 
Constituent  parts,  258. 
Amendment  of,  194. 
Recitals,  258. 

^\^lere  evidence  must  be  preserved  by,  259. 
Declaratory  part,  261. 
The  ordering  part,  261. 
Decree  by  consent,  262. 
Xunc  pro  tunc  clause,  262. 
Drafting  decrees,  etc.,  263. 
When  decree  takes  effect,  264. 
Effect  of  reversal  of,  265. 
Lien  of  money  decree,  266. 

Other  decrees,  266. 
Decree  for  costs,  267. 
To  pay  money  into  court,  173. 
Bills  to  carry  decree  into  execution,  286. 
Setting  aside  when  defendant  not  personally  notified,  90. 
For  specific  performance,  672. 
In  partnership  matters  for  balance,  407. 
For  redemption,  634. 
On  creditor's  bill,  864. 
In  foreclosure,  593 
For  partition,  701. 

For  sale,  in  partition  suits,  717. 
In  suits  for  dower,  940. 
To  quiet  title.  1075. 
In  divorce  suits,  473. 
On  bill  of  interpleader,  359. 
In  separate  maintenance  suits,  504. 

Appointing  trustee  to  convey  dower  of  insane  person,  973. 
Of  sale  in  mechanic's  lien  suits.  1012. 
(For  Forms  of  Decrees  and  Orders,  see  Index  to  Forms,  post,  De- 

CBEES    AND   DecBETAL   ORDEBS.) 
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DEEDS — Bills  to  Cobeect  and  Reform — (See  Mistakes.) 

When  deemed  as  mortgages,  5S2. 
DEEDS  OF  TRUST — (See  Pobeclosube  of  Moetgaqes,  etc.) 
DEFAULTS— 

When  may  be  taken,  85. 

Rule  to  answer,  85. 

Effect  of,  S6. 

Evidence  on  bill  confessed,  87. 

Right  of  defendant  after,  89. 

Setting  aside,  90. 

Counter  affidavits  improper,  91. 

As  to  notice  of  hearing  before  master.  205. 

In  divorce  cases,  94. 

Rules  of  U.  S.  Courts  of  equity  relating  thereto,  1293,  1298,  1299. 

(See  Taking  Bills  as  Confessed.) 

DEFENSE  TO  A  SUIT— 

Proceedings  by  defendant  previous  to  filing  answer.  98. 

Defendant  must  except,  demur,  plead,  or  answer  by  return  day, 
98. 
Exceptions  to  bill  for  scandal  and  impertinence,  98. 

How  taken,  175. 

Exceptions  must  be  filed  before  answering,  179. 

Form  of  exceptions  to  hill,  99. 
Motion  for  production  of  books  and  papers,  100. 
When  will  be  allowed,  100. 

Court  may  order  that  defendant  need  not  answer  until  after  pro- 
duction of.  100. 
Time  for  making  motions,  100. 
Motion  for  security  for  costs,  100. 
Must  be  interposed  at  earliest  opportunity,  100. 
Too  late  after  general  appearance.  100. 
When  writ  or  summons  will  be  cjuashed  on  motion,  101. 
Service  and  return,  101. 

Defects  in,  may  be  reached  by  motion,  101. 
When  bill  will  be  dismissed  on  motion,  101. 
Dismissal  by  complainant,  102. 
Dismissal  for  want  of  prosecution,  103. 
Costs  on  dismissal,  104. 
The  statute,  104. 

On  motion  to  dissolve  injunction,  802. 
Different  sorts  of  defenses,  105. 
By  demurrer,  105. 
By  plea,  105. 
By  answer,  105. 
By  discla-lnior,  105. 
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DEFENSE  TO  A  SV XT— Continued— 

By  demurrer,  plea,  answer  and  disclaimer,  or  two  or  more  jointly, 

105. 
Cross-bill  a  species  of  defense,  105. 
Demurrer  to  a  bill,  lOG. 
Its  nature  and  uses,  lOG. 
Origin  of  term,  106. 

Only  admits  that  which  is  well  pleaded,  106. 
Does  not  admit  any  matter  of  law  or  fact  not  specifically  charged, 

106. 
Is  an   ai)pearance   in   cause  and  waives  objections  to  jurisdiction 

of  person,  107. 
Challenges  the  equity  of  the  case,  107. 

Will  be  overruled  if  bill  sets  out  any  case  for  equitable  relief,  107. 
May  be  to  whole  or  part  of  bill,  107. 
Can  not  be  filed  after  answer,  108. 
If  too  general  will  be  overruled,  108. 
May  be  sustained  as  to  one  defendant  and  overruled  as  to  other, 

108. 
Demurrer  of  one  defendant  sufficient  to   raise  sufficiency  of  bill, 

109. 
f  Where  will  lie,  109. 

For  want  of  sufficient  parties,  109. 
Misjoinder  of  parties,  109. 
Want  of  jurisdiction,  109. 
Bar  of  limitations,  109. 
Bar  of  statute  of  frauds,  109. 

For  multifariousness,   110. 

Where  remedy  exists  at  law,  110. 

For  want  of  title  or  interest  in  plaintiff  or  defendant,   110. 

Where  bill  shows  no  equity  on  its  face.  111. 

Prayer  for  wrong  or  inconsistent  relief  not  ground  for,  111. 
General  demurrer  defined.  111. 
Special  demurrer  defined.  112. 
Several  causes  of  may  be  assigned,  113. 
Separate  demurrer  may   be   interposed,   113. 
Speaking  demurrer  will  be  overruled,  113. 
Demurrer  ore  terms,  when  will  be  allowed,  114. 
Demurrer  coupled  with  answer,  114. 

Answer  to  part  of  bill  demurred  to,  will  overrule  demurrer,  115. 
Demurrer  to  plea  or  answer  improper,  115. 
When  to  be  filed,  115. 

In  U.  S.  Court,  certificate  required,  118,  1295. 
Effect  of  overruling,   116. 

Sustaining,  116. 
Entry  of  rule  to  answer  discretionary  with  court,  116. 
When  defendant  abides,  decree  may  be  entered,  116. 
Waiver  of  by  pleading  over,  116. 
Plea  to  a  bill,  120. 
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DEFENSE  TO  A  SUIT— Continued— 

Nature  of,  120. 

Requisites   of,   121. 
Pure  pleas,  121. 

Pleas  dehors  the  bill,   121. 

Ofnce  of  plea,  121. 
When  proper,  122. 
To  jurisdiction   of  court,   122. 

What  may  be  reached  by,  122. 
To  the  person,  123. 

Purpose  and  effect  of,  123. 
Former  suit  pending,  129. 

Pleas  abolished  in  U.  S.  Courts  of  equity,  1297. 
In  bar,  124. 

Division  of,  124. 
Frame  of,  124. 

Must  be  accompanied  by  answer,   125. 

Answer  must  follow  conclusions  of  plea,  126. 
If  double  is  bad,  126. 
Must  be  certain,  126. 
Former  adjudication,  130. 
Signing  of  plea,  135. 
When  must  be  sworn  to,  135. 

When  in  bar  of  matters  in  pais,  135. 
When  accompanied  by  answer,  135. 
When  to  be  filed,  135. 

Must  be  filed   before  answering,  135. 
Replication  to,  136. 
Amendment  to  bill  after  plea,  136. 
Demurrer  to,  not  proper,  136. 
Argument  of,  137. 
Effect  of  allowing,  137. 
Saving  benefit  of,  to  hearing,  138. 
Allowing  to  stand  for  answer,   139. 
When  overruled,  139. 

When  plea  must  be  supported  by  answer,  140. 
Answer  to  a  hill,  142. 

Full  answer  required.  142. 

Must  answer  all  allegations  of  bill  whether  oath  waived  or  not, 
142. 

Exceptions  may  be  filed  to  unsworn  answer.  142. 
Insufficient  answer — Contempt,  142. 
Discoveries  In,  not  conclusive,  142. 
Further  interrogatories,   142. 
R.\ceptions  to  answer,  143. 
Nature  of  an  answer.  143. 

Must  apprise  complainant  of  nature  of  defense,  144. 
Defense  not  set  up  in  answer  can  not  be  availed  of,  144. 
Facts  admiltcd  In  answer  are  established,   145. 


.  General  Index.  1421 

HEFENSE  TO  A  SlUT—Cojitinued— 

Facts  alleged  in  answer  must  be  proved  if  traversed,  145. 
To  jurisdiction,  146. 

Objections  to  may  be  talcen  by  answer,  146. 
Fraud,  14<i. 

Must  be  fully  and  specifically  stated  in  defense,  146. 
Usury,  146. 

Facts  wherein  it  consists  must  be  alleged,  146. 
Laches  and  limitations,  147. 

When  may  be  interposed  by  answer,  147. 

When  laches  may  be  interposed  in  defense,  147. 
Variance,  150. 

Allegations  of  answer  and  proof  must  agree,  150. 
Mode  of  answering.  150. 

Any  number  of  defenses  may  be  set  up  if  consistent,  151. 
Affirmative  relief  not  allowed  on,  152. 
How  answer  may  be  made  cross-bill,  152. 
Frame  of,  152. 

How  entitled,  152. 
Answer  under  oath,  154. 

When  evidence,  154. 

How  may  be  overcome,  154. 

Full  proof  required  to  overcome  two  sworn  answers,  155. 

Waiver  of  oath,  155. 
Effect  of,  156. 

When  evidence  against  co-defendant,  156. 

Of  deceased  ancestor  as  evidence,  156. 

Admissions  in  answer,  157. 
Effect  of,  157. 

When  taken  as  true,  15S. 

Matters  not  denied  by  answer  must  be  proved,  158. 
Corporate  capacity  to  sue,  an  exception,  158. 

By  corporation,  158. 

By  Infant,  by  guardian  ad  litem,  159. 

Guardian  ad  litem  must  be  appointed,  159. 
Who  proper  to  act,  159. 
Powers  and  duties  of,  161. 

When  to  be  filed,  162. 

To  amended  bill,  168. 

What  should  contain,  168. 

Amendment  of,  169. 

Discretionary  with  court,  169. 
When  will  be  allowfed,  169. 
Disclaimer,  170. 

Nature  of,  170. 

When  proi)er,  170. 

Effect  of,  171. 
Money    admitted    to    be   due   in   answer    may   be   ordered   paid    into 

court,  173. 
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DEMAND— 

For  dower,  948. 

DEMURRERS  TO  A  BILL— 

Defined,  106.  ' 

Its  nature  and  uses,  106. 
Wliere  it  will  lie,  109. 
General  demurrer,  112. 
Special  demurrer,  112. 

Several  causes  of,  113. 
Separate  demurrer,  113. 
Speaking  demurrers,  113. 
Demurrer  ore  tenus.  114. 
Demurrer  coupled  with  answer,  114. 
Demurrer  to  plea  or  answer,  115. 
When  to  be  filed,  115. 
Hearing  of,  115. 

Effect  of  sustaining  demurrer,  116. 
Effect  of  overruling  demurrer,  116. 
Demurrer  to  plea  or  answer  not  proper,  115. 
Waiver  of,  by  pleading  over,  116. 
Demurrer  to  cross-bill.  3S3. 
To  supplemental  bill,  277. 
To  bill  of  revivor,  297. 
To  bill  of  review,  330. 
To  bill  of  discovery,  340. 
To  bill  of  interpleader,  355. 
To  bill  to  perpetuate  testimony,  391. 
Abolished  in  U.  S.  Courts  of  equity,  1297. 
(For  Forms  of  Demurrer,  see  Indkx  to  Forms,  post,  title  Demubbebs.) 

DEPOSITIONS— (See  Evidence  and  Depositions.) 

DESERTION— 

A  ground  for  divorce,  451. 

Form  of  hill  on  that  ground,  453. 

DIMINUTION   OF  RECORD— 

How  made,  1232. 

When  to  be  made,  1232. 

DISCLAIMER— 

Nature  of,  170. 

Effect  of,  171. 

Form  of,  172. 

Form  of  answer  and  disclaimer,  172. 
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DISCOVERY— nil  I.S  OF. 


Nature  of,  and  when  proper,  334. 

Frame  of  bill  of,  337. 

Defenses  to,  339. 

Demurrers  to,  340. 

Plea  to,  342. 

Answer  to,  343. 

Practice  upon,  generally,  344. 

Costs,  34o. 

(For  Forms  of  Bill,  Demurrers,  Pleas,  Answers,  etc.,  see  same  title 

I.NDE.K    TO    FOKMS,    pOSt.) 

DISMISSAL  OF  BILL— 

For  want  of  bond  for  costs,  8. 

Effect  of,  376. 

Supplemental  bill,  281. 

After  cross-bill,  376. 

Right  to  dismiss  before  cross-bill,   375. 

Rules  of  U.  S.  Courts  of  equity  relating  thereto,  1297,  1308. 

DISSOLUTION— 

Of  partnership.      (See  Partnership  Mattebs.) 
Of  corporation.     (See  Cobpokation.) 
Of  injunction.     (See  Injunction.) 

DIVORCE— Bills  of. 

Nature  of,  436. 

Divorces  are  of  two  kinds,  437. 

1.  A  vinculo  matrimonii — a  total  divorce,  437. 

2.  A  mensa  vt  thoro — from  bed  and  board,  437. 
The  former  only  allowed  in  Illinois,  437. 
Grounds  for  divorce,  438. 

Illinois  statute  relating  to,  438. 
Jurisdiction  of,  and  where  commenced,  438. 

Complainant  must  be  resident,  etc.,  439. 

Wife  may  prosecute  as  a  poor  person,  439. 

Effect  of  divorce,  legitimacy  of  children,  etc.,  440. 

Effect  of  divorce  as  to  dower,  440. 

Insanity  not  a  ground   for,  440. 
Natural  impotency,  etc.,  441. 

What  is,  etc.,  defined,  441. 

Burden  of  proof  of.  443. 

Form  of  bill  on  that  ground,  444. 
Having  another  wife  or  husband  living  at  time  of  marriage,  441 

Form  of  hill  on  that  ground,  445. 
Adultery,  446. 

Circumstantial  evidence  of,  etc.,  447. 

Frame  of  bill  by   husband,   charging,   etc.,  447. 
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DIVORCE— Bills  of— Conlimied — 

Form,  same,   ly   icije,   chai-ging,  praying  for  alimony,   custody  of 
children,  etc..  448. 
Willful  desertion,  451. 

Form  of  bill  on   that  ground,  453. 
Habitual  drunkenness,  453. 

Defined,  etc.,  454. 

Form  of  bill,  on  charge  of,  hy  wife,  praying  for  custody  of  childreri, 
alimony,  injunction,  etc.,  455. 
Attempting  life  of  the  other,  457. 

Form  of  hill  on  that  ground,  457. 
Extreme  and  repeated  cruelty,  457. 

Sufficiency  of  proof  of,  459. 

Form  of  bill,  by  hnshand.  charging,  etc.,  461. 

Form,  same,  by  ic-ife  charging,  for  injunction,  etc.,  462. 
Conviction  of  a  felony,  etc.,  464. 

Form  of  bill,  by  icife,  charging,  praying  to  have  name  changed, 
etc.,  464. 
Defenses  to,  465. 

Collusion,  466. 

Condonation,  467. 

Recrimination,  468. 

Laches,  469. 
Custody  of  children  pendente  lite,  469. 
Injunctions  In,  when  proper,  471. 
To  restrain  interference  with,  when  proper,  472. 
Hearing  and  decrees,  472. 

Framing  issue  for  jury,  473. 

Form,  order  directing  an  issue  of  fact  to  be  tried  by  a  jury,  473. 

In  case  of  default,  473. 

Confession  of  defendant,  etc.,  474. 

Proof  of  foreign  marriage,  475. 

Changing  wife's  name,  475. 

Form,  decree  on  ground  of  adultery,  etc.,  475. 

Form,  same,  custody  of  children,  etc.,  475. 

Form,  same,  extreme  etc.,  cruelty,  476. 
Alimony  and  expenses,  pendente  lite,  etc.,  477. 

Solicitors'  fees,  etc.,  487. 
Question  of  guilt  not  considered,  478. 

How  applied  for,  480. 

Form,  petition  for,  by  defendant,  480. 

Same,  by  complainant,  481. 

Reference  as  to  amount  of  allowance,  481. 

Farm  of  order  of  reference  as  to  amount  of  allouxmce,  482. 

Form,  report  of  master  as  to  alloicunce.  482. 

Form,  order  confirming  master's  report,  etc..  483. 

h'orm  of  interlocutory  decree  for  alimony,  etc.,  peiidentc  lite,  483. 
Permanent  alimony  and  maintenance,  483. 

Solicitors'  fees,  487. 
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DIVORCE — BrLLS  op — Contimted — 

Form  of  dixree  for  permanent  alimony,  etc.,  487. 
Enforcement  of  decree  for,  487. 
By  contempt  proceedings,  488. 

Form  of  pitithm  for  rule,  to  sJioio  cause  tvhy  attachment  should 

not  issue,  490. 
Same,  order  to  show  cause,  490. 
Same,  icrit  of  attachment.  491. 

Form  order  commiltinp  defendant  for  contempt,  491. 
By  sale  of  real  estate,  492. 

Homestead — Conveyance  of  may  be  decreed,  493. 
By   sequestration,   493. 
When  divorced  person  may  re-marry,  493. 
-Annulment  of  marriage  procured  by  fraud,  495. 

noWER — Proceedings  for. 

Nature  of  dower,  911. 

In  what  attaches,  915. 

The  statute,  915. 

Estate  by  courtesy  abolished,  915. 

Husband  and  wife  entitled  to,  915. 

In  equitable  estates,  917. 

In  partnership  lands,  etc.,  918. 

When  risht  of,  attaches,  916. 

Aliens  entitled  to,  919. 

Lands  mortgaged  before  marriage,  919. 

Lands  mortgaged  to  secure  purchase  money,  920. 

In  surplus  after  sale  on  mortgage,  921. 

Lands  held  in  severalty,  etc.,  921. 

Not  in  estate  created  by  mortgage,  etc.,  922. 
How  barred,  922. 

By  jointure,  etc.,  922. 

Ante-nuptial  agreement,  923. 

Post-nuptial  agreement,  925. 

By  will,  etc.,  926. 

Husband  or  wife  dying  without  issue,  927. 

Renunciation  of  will,  etc.,  927. 

Effect  of  divorce,  etc..  928. 

Abandonment  and  adultery,  928. 

Not  by  judgment,  etc.,  929. 

Exchange  of  lands,  etc.,  930. 

By  merger,  930. 

Sale  of  real  estate  to  pay  debts,  etc.,  930. 

Insanity,  conveyance  of  dower  by  trustee,  930. 
Limitations  and  laches,  931. 
Elements  and  incidents  of  dower,  931. 
Transfer  of  dower,  etc.,  932. 
Suits  for  dower,  933. 

Duty  of  heirs,  etc.,  to  assign,  etc.,  933. 
1)0 
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DOWER — Proceedings  foe — Continued — 

The  statute,  933. 

Who  may  file  petition,  934. 

Where  to  he  filed,  934. 

Infants  petitioners  or  defendants,  934. 

Guardian  ad  Htem.  934. 
Frame  of  petition,  935. 

Parties  to,  935. 

Unknown  owners,  etc.,  935. 

Answers  on  oath,  936. 
Process  for  appearance,  938. 
How  summoned,  939. 

Unknown  parties,  939. 

Non-resident  defendants,  etc.,  939. 

Notice  by  publication,  939. 

Service  by  copy  of  petition,  939. 

Setting  aside  decree  where  not  personally  served,  939. 
Interpleader,  940. 
Hearing  and  decree,  940. 
Issue  of  fact  may  be  tried  by  jury,  940. 
Commissioners  to  assign  dower,  941. 
Appointment  of,  941. 
Oath  of,  941. 

Duty  of,  etc.,  942. 

May  be  assigned  in  a  body,  942. 

Homestead,  etc.,  942. 

Homestead  and  dower  relatively  considered,  942. 
Allowance  in  lieu  of  dower,  943. 

Where  land  can  not  be  divided,  943. 

Proceedings  upon,  etc.,  943. 

Report  of  commissioners  assigning  dower,  946. 

Subject  to  direction  of  court,  etc.,  947. 

How  lien  may  be  enforced,  947. 
Damages  for  refusal  to  assign  dower,  948. 
From  what  time  entitled  to,  948. 
Bringing  of  a  suit  a  demand,  948. 
Mode  of  ascertaining  value  of,  949. 

Dr.  Wigglesworth's  tables,  etc.,  951. 

Portsmouth  or  Northampton  tables,  966. 

Carlisle  table,  969. 
Rule  for  computing,  etc.,  961. 

Waste  by  persons  to  whom  dower  is  assigned,  975. 

On  sale  of  land  to  pay  debts,  930. 

Allotment  of,  in  partition  suits,  718. 

May  be  sold  in  partition,  718. 
(For  Forms  of  Petitions.  Oaths,  Reports,  Decrees,   etc.,   see  Indux 
TO  Forms,  post,  Dowkh,   Pkoii:i:i)i.nqs  kor.) 
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DRUNKENNESS— 


A  ground  for  divorce,  453. 

Defined,  4r)4. 

Korni  of  bill   for  divorce,  455. 

ENTRY  OF  APPEARANCE — (See  Appearance,  Entbt  of.) 

EQUITABLE  ESTOPPlilL.      (See  ESTOPPEL.) 

EQUITY— 

General  principles  of  pleadings  In,  1. 
Form  of  demurrer  for  xvant  of,  118. 
Rules  of,  in  U.  S.  Courts,  1286. 

EQUITIES — Power  of  court  to  adjust  in  partition  suits,  681. 

EQUITY  PLEADING— (See  Pleading  in  Equity.) 

ERRORS — Assignment  of. 

When  made,  1219. 

Additional  errors,  1222. 

Cross-errors,   1223. 

Joinder  in,  1225. 

No  reversal   for  want  of,  1225. 

Time  to  plead,  1226. 

Plea  of  release  of,  1226. 

ESTOPPEL— EQUITABLE— 

Origin  of  doctrine.  900. 
When  applied  generally,  900, 

Essential  elements,  900. 
Illustration  of  rule,  907. 

EVIDENCE  AND  DEPOSITIONS— 

How  evidence  may  be  taken,  221. 
Production  of  books  and   writings,  221. 
Power  of  court  to  order,   222. 
Statute  construed,  221. 
Wlien  will  not  be  ordered,  223. 
Form,  of  petition  for,  223. 
Order  for,  223. 
Notice  to  produce  must  be  given,  224. 
Form   of  notice,  224. 
Reasonable  notice  must  be  given,   225. 
Effect  of  failure  to  produce.  224. 
Documents  in  the  hands  of  third  persons,  224. 

Subpoena  duces  tecum  may  issue  for,  225. 
Depositions,  226. 

Of  resident  witness,  226. 
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EVIDENCE  AXD  DEPOSITIONS— Con««!(ed— 

When   may   be  taken,   226. 

Before  whom,  226. 

Notice  to  be  given,  226. 
Of  resident  witness  more  than  100  miles  distant,  226. 

When  may  be  taken,  226. 

Notice  to  be  given,  226. 

How  served,  227. 

How  taken  and  by  whom.  227. 

Subpopnas  may  issue,  227. 

Form  of  notice  and  interrogatories,  228. 

To  whom  commission  directed,  229. 
Of  non-resident  witness  on  oral  interrogatories,  229. 

Notice  required,  229. 

Who  are  non-residents,  230. 

Costs  on  failure  to  attend,  231. 
Notice  by  mail  or  advertisement,  231. 

When  may  be  given  and  how,  231. 
How  taken  and  certified,  231. 
Objections  or  exceptions  to,  235. 

When  must  be  taken,  236. 

Motions  to  suppress.  236. 
When  admissible  in  evidence,  238. 
Rules  of  U.   S.   Courts  of  equity   pertaining  to   depositions,   1304, 

1305,  1307,   1312. 
Oral  testimony  at  hearing,  241. 

Statute  relating  thereto  construed,  231. 

EXCEPTIONS,   Unnecessary   in   chancery   causes,   254. 

EXCEPTIONS — To  report  of  commissioners  in  partition,  715. 

EXCEPTIONS— BILL  OF— 

Office — purpose,   1201. 

In  criminal  cases,  1203. 

When  exceptions  must  be  taken,  1204. 

Signing  and  sealing  of,  1204. 

How  authenticated,  1200. 

By  what  judge  may  be  signed,  1200. 

No  seal  necessary,  1207. 

What  should   contain,  1207. 

EXCEPTIONS  TO  ANSWER— 

Nature  of,  174. 

For  insufficiency,  174. 

Wlien  ni^ccssary,  174. 

How  taken,  175. 
Blay  be  taken  to  unsworn  answer,  176. 
When  vexatious,  177. 
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KXCEPTIONS  TO  ANSWER— Continued— 

For  scandal  and  Impertinence,  177. 

What  Is,  177. 
When  to  be  filed,  179. 
Effect  of  disallowing,  etc.,  ISO. 
Abolished  in  U.  S.  Courts  of  equity,  1299. 
(For  forms  see  Index  to  Forms,  post.) 

EXCEPTIONS  TO  A  BILL— 

For  scandal  or  impertinence,  29,  177. 
Form  of,  for  scandal,  etc.,  179. 

EXCEPTIONS  TO  REPORT  OF  MASTER— (See  Master  in  Chancery.) 

Rule  of  U.  S.  Courts  of  equity,  1312. 

I-EES— ATTORNEY'S— (See  Attorney's  Fees.) 

FEIGNED  ISSUES— TRIAL  BY  JURIES— 

Nature  of,  242. 

When  may  be  ordered,  243. 

Form  of  order  directing  an  issue  of  fact  to  Be  tried  by  a  jury,  246. 

Drawing  up  and  settling  a  feigned  issue,  246. 

How  prepared,  246. 

FELONY— 

Conviction  of,  a  ground   for  divorce,  464. 
Form  of  bill  for  divorce  on  that  ground,  464. 

FORECLOSURE   OF   MORTGAGE— (See   Mortoaqes.) 

FORMER  ADJUDICATION— 

Plea  of,  130. 

Form  of  plea  of.  132. 

FORMER  SUIT   PENDIN(3 — 

Form  of  plea  of.  129. 
FORMS — (See  Indkx  to  Forms,  post.) 
FORMS— MISCELLANEOUS— (See  Miscellaneous  Forms.) 
FRANCHISE— 

When  involved,  1117. 
FRAUD — Should  be  set  up  by  answer,  146. 

How  alleged,  146. 

Release  of  mortgage  through,  588. 

As  affecting  judgments,  418. 
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FRAVB— Continued — 

Upon  marital   rights.   1073. 

Form  of  hill  to  Sit  aside  conveyance  in  fraud  of,  1073. 

FREEHOLD— 

When  involved,  1130. 
When  not  involved,  1130. 

GUARDIAN — Non-resident,  to  give  bond  for  costs,  7. 

Can  not  maintain  partition  in  his  own  name,  935. 

No  power  to  assign  dower,  934. 

Rules  of  U.  S.  Courts  of  equity  relating  thereto,  1300,  1314. 

GUARDIANS  AD  LITEM— 

Appointment  of,  159. 

Answer  by,  159. 

Who  may  act,  159. 

Duties  of,  161. 

Powers  of,  161. 

Can  not  admit  service,  160. 

Nor  enter  appearance,  161. 

Fees  of,  162. 

In  suits  for  dower,  934. 

Rules  of  U.  S.  Courts  of  equity  relating  thereto,  1314. 

Form  of  answer  of  infants  by,  159. 

Form  of  order  appointing,  159. 

HABITUAL  DRUNKENNESS— (See  Divorce.) 

HEARING— 

Docket  of  causes  to  be  made,  248. 

Order  of  setting  for  hearing,  248. 

Course  of  proceeding,  248. 

Hearing  case  out  of  its  order,  251. 

Hearing  in  vacation,  251. 

Original  and  cross-bill  heard  together,  251. 

Receiving  evidence  suljject  to  objection,  252. 

Effect  of  former  orders  on  the  hearing,  252. 

Weight  of  evidence,  252. 

Exceptions  unnecessary  in  chancery  causes,  254. 

Of  demurrer,  115. 

Before  master,  205. 

Of  suiipleniental  bill,  281. 

Of  bill  of  revivor,  300. 

Of  bills  of  interpleader,  359. 

Of  divorce  suits,  etc.,  472. 

Of  partition  suits,  701. 

Of  dower  suits,  940. 
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HEARING— Continued— 

In  supreme  court,  1218. 

In  U.  S.  Court  of  equity,  12S8,  1290,  1297,  1312. 

HOMESTEAD— Allotment  of  In  partition,  702. 

HUSBAND  AND  WIFE— 

(See  SrKciFic  Pkkkokmaxce.) 

(See  DivoKCK — Sepakate  Maintenance.) 

(See  Dower.) 

Having  living  at  time  of  marriage,  a  ground  for  divorce,  441. 

IMPERTINENCE — (See  Scandal  and  Impertinence.) 

IMPOTENCY— 

At  time  of  marriage,  a  ground  for  divorce,  441. 

Defined,  441. 

Form  for  a  bill  of  divorce  on  that  ground,  444. 

INCUMBRANCES— 

How  affected  by  partition,  729. 

As  affected  by  mechanic's  lien,  1009. 

INFANCY— 

Form  of  plea  of,  without  a  prochcin  ami,  128. 

INFANTS— 

Suits  by,  53. 

Security  for  costs  In  suits  by  next  friend,  7. 
Service  and  notice  to.  54. 
Laches,  not  Imputed  to,  149. 
Answer  by,  159. 
Bill  of  review  by,  319. 
Bill  by,  to  set  aside  judgment,  420. 
As  parties  to  partition  suits,  691. 
As  parties  to  dower  suits,  934. 
Guardian  ad  litem   for,  159. 
Rules  of  U.  S.  Courts  of  equity  relating  to,  1298,  1301,  1314. 

INFORMATION— 

Commencement  of  suit  by,  4. 

When,  how  and  by  whom  filed,  5. 
Against  attorney,   for  misconduct  as  such,  1277. 
Form  of  infornmtion  against  an  attorney,  etc.,  1283. 
Form,  same,  for  failure  to  pay  over  money,  1284. 

INJUNCTIONS — Nature  and  oiuects  of  the  writ.  771. 

May  be  preventive  or  mandatory,  772. 
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IXJUNCTIONS— CoretinwccZ— 

May  be  temporary  or  perpetual,  773. 
When  writ  granted,  773. 
When  not  granted,  785. 

To  prevent  waste,  773. 
Nuisances,  775. 

Infringement  of  copyright,  774. 
Trespass,  777. 

Bill  of  peace,  777. 

To  enjoin  collection  of  tax,  778. 

Irreparable  injury  defined,   7S0. 

To  enforce  specific  performance  of  negative  covenant,  781. 

To  prevent  transfer  of  property,  782. 

Particular  cases,  782. 
To  restrain  houses  of  prostitution,  776. 
To  restrain  violation  of  local  option  law,  776. 
When  will  not  be  granted,  785. 

Where  damages  merely  consequential,  7S5. 

To  prevent  wrong  in  abstract,  785. 

To  interfere  with  discretionary  powers  of  public  officers,  785. 

Infringement  of  patent,  786. 

Labor  disputes,  7SG. 

To  test  constitutionality  of  law,  7S6. 

To  restrain  prosecution  under  ordinance,  787. 

To  restrain  libel,  788. 

Injury  must  be  actually  threatened,  790. 
Must  be  prosecuted  diligently,  790. 
Writ  releases  all  errors,  791. 
By  whom  granted,  791. 
Proceedings  to  obtain,  791. 

Can  not  issue  without  order,  792. 

Judges  authorized  to  grant,  791. 

When  master  may  gr.ant,  792. 

Notice  of  application,  792. 

In  U.  S.  Courts  of  equity,  1315. 
When  unnecessary,  792. 

Affidavit  that  complainant  will  be  prejudiced  if  notice  is  given, 
793. 

Verification  of  bill  necessary,  794. 

When  granted  on   Sunday,  795. 
Affidavit  necessary,  795. 
To  atay  suit  or  judgment,  796. 

Venue,  796. 

Where  served,  796. 

When  will  issue,  796. 
When  part  only  enjoined,  798. 
When  justice's  judgment  will  be  enjoined,  798. 
Bond,  798. 

Where  judgment  enjoined,  798. 
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INJUNCTIONS— Cow/inHCd— 

Damages  on  dissolution,  798. 
In  other  cases,  799. 

When  required,  799. 

Approval  of,  800. 

Penalty  and  conditions,  798. 

Upon  appeal,   799. 

Common   law  bond,  800. 

Liability  of  sureties  upon,  SCO. 
Who  may  take,  800. 

Clerk  can  not  approve,  799. 
When  and  where  to  be  filed,  800. 
Dissolution   or  modification,  SOI. 

When  and  how  motion  for  may  be  made,  801. 

Effect  of,  801. 

On  evidence,  802. 

Affidavits  may  be  read  on  motion,  S02. 

Continuance  of  motion  to  talie  evidence,  803. 
When  will  be  allowed,  803. 
Affidavit  must  be  filed,  803. 

Depositions  and   affidavits  must  be   in   writing,   803. 
How  taken,  803. 

May  be  used  on  final   hearing,  803. 
Bond  on  continuance  of  motion,  803. 
Suggestion  of  damages,  804. 

When  to  be  filed,  805. 

Unnecessary  where  judgment  enjoined,  806. 

Takes  place  of  declaration,  805. 

Assessment  of  damages,  80S. 

Attorney's  fees  as  part  of,  806. 
Violatio7i  of,  808. 

Proceedings  when  violated,  808. 

In   vacation,   808. 

When  will  be  enforced,  809. 

Sworn  answer  of  defendant  in  contempt  proceedings  not  taken  as 
true,  810. 
Appeals,  810. 

From   order  dissolving,   810. 

From  order  granting,  811. 

No  stay  upon  unless  ordered,  810. 

When  may  be  taken,  810. 

From  interlocutory  order  granting,  810. 

Rules   of  U.   S.   Courts  of  equity   pertaining  to   injunctions,   1290, 
1315. 

INSANE  PERSON — Convetance  of  Dowee  of. 

When  proper,  972. 
The  statute,  972. 
Petition,  972. 
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IXSAN'E  PERSON — Conveyance  of  Dowek  of — Continued — 

Oath,  972. 

Notice,  972. 

Decree,  973. 
Insane  person's  rights  secured.  973. 
Effect  of  conveyance,  973. 
Rules  of  U.  S.  Courts  of  equity  pertaining  thereto,  1290. 

INSOLVENT  CORPORATIONS— (See  Cobpoeations.) 

INSUFFICIENCY— 

Exceptions  to  answers  for,  174. 
How  taken,   175. 
When  to  be  filed,  175. 

Frame  of  such  exceptions,  175. 
Rule  of  U.  S.  Courts  of  equity  pertaining  thereto,  1297. 

INSURANCE  COMPANY- 

Suits  against — WTiere  commenced,  53. 
How  served,  53. 

INTERLOCUTORY  ORDERS— 

May  be  appealed  from,  1168. 
What  are,  10S4,  1169. 

INTERPLEADER— 

In  partition  suits,  700. 

Lien  on  share  of  part  owner,  701. 
In  suits  for  dower.   940. 

INTERPLEADER— Bills  of. 

Nature  of,  and  when  proper,  346. 

Wlien  will  lie,  346. 
Frame  of  bill,  350. 

Affidavit  of  non-collusion,  350. 

F07-m  of  bin  of,  351. 

Form  of  affidavit  to,  etc.,  353. 
Defenses  to,  355. 

Demurrer  to,  355. 
Forms  of  demurrer,  355. 

Answer  to  bill,  356. 
Injunction  upon,  etc.,  357. 

Form  of  order  for  injunction,  358. 
Taking  bills  as  confessed,  358. 

Evidence,  etc.,  358. 
Hearing  and  decree,  359. 

Costs  in,  etc.,  361. 
Form   of  interlocutory  decree  for.  etc.,  3S1. 
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INVERSE  ORDER  OF  ALIENATION— (See  Maksiialino  Assets.) 

IRREPARABLE  INJURY— (See  Injunctions.) 

ISSUES  TO   13E  TRIED  BY  JURIES— (See  Juuy— Bills  to  Contest 
Will.) 

jointure:— 

As  affecting  dower,  922. 

JUDGMENTS— 

When  final,  1182. 

Of  supreme  court,  final,  1154. 

Power  of  supreme  and  appellate  courts  to  carry  into  effect,  1153. 

Dower  not  barred  by,  929. 

JUSTICE'S  JUDGMENTS— 

When  can  be  enjoined,  798. 

When  creditor's  bill  will  lie  upon,  819. 

JUDGMENTS— Bills  to  Set  Aside. 

When  will  lie,  416. 

Negligence,  417. 

Fraud,  418. 

Rendered  without  jurisdiction,  420. 

Laches,  420. 

Bill  by  infant,  420. 
Form  of  bill  to  set  aside,  etc.,  421. 
Form  of  bill  by  sureties,  422. 

JURISDICTION— 

Of  courts  in  chancery  matters,  2. 

Suits  commenced  where,  2. 

Statute  relating  to,  2. 

Plea  to  jurisdiction  of  the  court,  122. 

In  divorce  suits,  438. 

Of  supreme  court,  1079. 

Of  appellate  court,  1155. 

JURY— 

Trial  of  issues  of  fact  by,  242. 

In  divorce  suits,  473. 

In  testing  validity  of  will,  756. 
Form  of  order  directing  an  issue  of  fact  to  be  tried  by,  246. 
Form,  same,  in  divorce  suits.  473. 
Form,  same,  in  contesting  validity  of  wills,  758. 

LACHES— (See  Li.mitatio.ns.) 

When  should  be  set  up  by  answer,  147. 
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hACKES— Continued— 

Not  imputed  to  infants,  149. 

As  affecting  cross-bill,  376. 

As  affecting  bills  to  quiet  title,  1065. 

As  a  defense  to  specific  performance,  660. 

As  a  defense  to  foreclosure,  590. 

LIBRARY — Op  Supreme  Couet. 

Rule  relating  thereto,  1284. 

LIENS — (See  Mechanic's  Liexs — Vendors'  Liens.) 

Priority  in  creditors'  bills,  827. 

Of  money  decree,  266. 

Of  other  decrees,  266. 

In  separate  maintenance  suits,  512. 

LIMITATIONS— 

Plea  of,  132. 

Courts  of  chancery  follow  the  law  in  applying,  etc.,  149. 
As  to  bills  in  partnership  matters,  401. 
As  a  defense  to  foreclosure  suits,  590. 
Form,  of  plea  of,  132. 
As  to  bill  of  review,  325. 
As  to  bills  to  contest  wills,  732. 
As  to  subrogation,  8S4. 
As  to  vendor's  lien,  432. 

Mechanics'  liens,  etc.,  limitation  as  against  third  parties,  994. 
As  to  time  when  suit  to  be  brought,  1028. 
Of  writs  of  error,  1176. 
Form  of  plea  of,  1229. 

LIS   PENDENS— 

Nature  and  object  of  rule,  886. 

What  necessary  to  create,  887. 

Actions  to  which  it  applies  generally,  8SS. 

Purchaser  from   mortgagor,  889. 

■V\'hen  does  not  apply,  S89. 

"When  it  begins,  890. 

MANDAMUS— 

Jurisdiction  of  suiiremo  court  in,  10S0,  1147. 

Will  lie  to  compel  trial  judge  to  sign  bill  of  exceptions,  120G. 

MARITAL  RIGHTS— 

When  conveyance  in  fraud  of,  may  be  set  aside,  1060. 
Form  of  bill  for  that  purpose,  1073. 
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marshaling  assets— 

Nature  of  the  rule,  89L 

Of  partnership,  893. 

Inverse  order  of  alienation,  894. 

Administration  of  estates,  897. 

MASTERS  IN  CHANCERY— 

Origin  of  ofBce,  200. 
Appointment  of,  201. 
Who  may  act,  201. 
How  appointed,  201. 

Must  be  resident  of  county,  201. 

Term  of  ofliee,  201. 

Vatanty,  201. 

Need  not  be  an  attorney,  201. 
Special  master,  201. 

When  should  be  appointed,  202. 

Discretionary  with  court,  202. 
Duties  and  powers,  202. 

Generally,  202. 

In  Illinois,  202. 
Proceedings  on  reference,  203. 

Reference  to,  203. 

When  necessary  or   proper.  203. 
Discretionary  with   court,  203. 

Notice  to  parties,   204. 

Rights  of  defendant  in  default,  205. 

Hearing,  205. 

Re-reference  may  be  made,  206. 

Practice  on  hearing,  207. 
Accounting,  208. 
Report  of,  209. 

Object  of,  209. 

Evidence  must  be  reported,  209. 

WTien  finding  advisory  only,  216. 
Objections  and  exceptions  to  report,,  212. 

Practice  upon,  213. 

When  proper,  213. 

Exceptions  to  account,  216. 
Compensation  of,  217. 
Rules  of  U.   S.   Courts  of  equity  pertaining  to   masters,   1304,   130.5, 

1307,  1312. 
(For  Forms  of  Orders,  Report,  Ohjcctions  and  Exceptions,  see  Index 
TO  FoBMS,  post.) 

MECHANICS'  LIENS— PROCEEDINGS  TO  ENFORCE— 

Nature  of  proceedings,  976. 

Mechanic's  lien — Statutory,  977. 

Statute   must  be  strictly  construed,   977. 
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JMBCHANICS'    LIENS— PROCEEDINGS    TO    ENFORCE— Continued- 

Not  enforceable  against  public  corporations,  978. 
As  against  railroads,  97S. 
Contractor  must  act  in  good  faith,  978. 
What  law  governs,  979. 
Concurrent  remedies,  979. 
Recent  legislation,  9S0. 
^\^lere  a  lien  is  given,  9S0. 
When  lien  attaches.  982. 
To  -what  will  attach,  982. 
Effect  of  other  security,  985. 
Waiver,  9S5. 
Extent  of  lien,  986. 
Who  may  create,  988. 
Material,  etc.,  furnished  by  mistake,  989. 
Lands  belonging  to  married  women,  989. 
Breach  of  contract  by  owner,  991. 
Recovery  for  material.  991. 
Partial  performance — quantum   meruit,  991. 
Right  to  reclaim  unused  material,  991. 
Contractor  to  give  statement,  991. 
Name  of  sub-contractor,  991. 
Limitations  as  against  third  parties,  994. 
Claim  for  lien — what  shall  consist  of,  994. 
Liens  assignable,  99.5. 
Time  for  completion  of  contract,  996. 
When  claim  may  be  filed  and  when  amended,  996. 
As  to  errors  In,  996. 

Proof  of  delivery  of  material  sufficient,  997. 
When  contract  relates  to  buildings  on  different  lots,  998. 
Delivery  of  material  at  one  building  good   for  all  buildings,  998. 
Practice  and  pleadings,  991. 
Practice.  999. 

When,  how  and  in  what  court  may  be  brought,  999. 
Several  claimants  may  join  in  suit,  999. 
Answers  to  stand  on  cross-bills,  999. 

Original  bill  not  to  be  dismissed  without  consent  of  parties,  999. 
Claimants  may  contest  claims  of  each  other  without  formal  Issues- 
Rights  of  in  case  of  surprise,  999. 
Default— Limitations,   1000. 

Suits  may  be  instituted  in  case  of  death,  1001. 
Claims  not  due,  1003. 
Dismissal  of  suit,  1003. 

Answer must  be   under   oath   unless   waived.    1003. 

Set-oft— Recoupment,  1003. 

Labor  claims— How  established — How   contested,    1001. 

Amendments — Receivers,  1004. 

Pailics   to   suit — Summons — Service — Diligence,    1005. 

Parties  complainant,   1006. 
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MECHANICS"    LIEN'S— PROCEEDINGS    TO    ENFORCE— Co)i/inMed^— 

Parties  defendant,  1U06. 

Cross-bill,  1007. 

Replication,  1007. 

Certificate  of  evidence,  1007. 

Questions  between  contractors — No  preference,  1009. 

Incmnbrauces,   1009. 

Decrees,   etc.,   1012. 

Interest,  1012. 

Costs  of  proceedings,  1013. 

Attorney's  fees,  1013. 

Sale  of  premises — How  made,  1014. 

Court  to  direct  application  of  proceeds,  1014. 

Redemption,  1016. 

Sub-contractors,  lOlG. 

Who  are— Liens  of,  1016. 

Owner  liable  for  sub-contracts  after  notice  thereof,   1017. 

Fraudulent  price,   lOlS. 

Rights  of  sub-contractor  when  contractor  defaults,  1018. 

Sub-contractor  to  furnish  statement,  1019. 

What   to  contain,   1019. 

\When  contractor  takes  partner,  1019. 

Lien  on  money,  bonds  or  warrants  due  contractor,  1020. 

Public  improvements,  1020. 

Extra   work   or   materials — Notice — Lien,   1022. 

Notice   when  owner  or  agent  not  found  in  county,   1024. 

Other  provisions,  1024. 

Two  weeks'  wages — Preferred  claim,  1024. 

When  owner  notified  to  retain  money,  1024. 

Payments,  1024. 

When  money  due  sub-contractor  not  paid  within  ten  days,  1025. 

Execution  before  justice,  1027. 

Transcript — Lien,  1027. 

Several   liens — Proceedings,  1027. 

Contractor   tailing  to   complete   contract,   1028. 

Proceedings — Rights   of   parties,   1028. 

Payments  to  contractor,   1028. 

Within  what  time  suit  to  be  brought,  1028. 

Written  demand —  Suit  to  be  brought  upon,  1029. 

When  claim  for  lien  filed  with  clerk,  1029. 

Payment — Release — Penalty,  1029. 

Owner,  contractor,  etc.,  purchasing  material  on  credit — False  repre- 
sentation as  to  building — Sale  of — Penalty,  1029. 

Lien   on   boat,   etc.,   1030. 

Statement  filed  with  circuit  clerk — What  to  contain — Duty  of  clerk, 
1030. 

Repeal  of  former  acts,  1030. 

Construction  of  act,  1031. 
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MECHANICS'    LIENS— PROCEEDINGS    TO    ENFORCE— ConHnuet?— 

(For  Forms  of  Bills,  Petition,  Answers,  Decrees,  etc.,  see  Indbs  to 
Forms,  post,   Mechanics'  Liens,   Bills  to  Enforce.) 

MISTAKES — Bills  to  Correct  and  Re-form  Deeds. 

When  will  lie,  514. 

Must  be  mutual,   514. 

Mistake  of  fact,  514. 

Mistake  as  to  law,  514. 

Voluntary  conveyances   will   not   be   reformed,   619. 

As  to  wife's  separate  property,  etc.,  520. 

Laches,   520. 

Parties  to  bill,  521. 

Parol  evidence  admissible  to  establish  mistake,  521. 

Form  of  nil  to  correct  deed,  etc.,  521. 

MORTGAGES— Bills  to  Foreclose. 

General  nature  of,  561. 

Methods  of  foreclosing,  562. 

When  proper,  562. 

Foreclosure  of  junior  mortgage,  564. 

Rights  of  junior  mortgagee  not  made  party,  565. 

When  mortgagor's  grantee  not  made  party,  565. 

Parties  to,  565. 

Complainants.  565. 

Defendants,  566. 
Frame   of   bill,    571. 
Trust  deeds  and  sale  mortgages,  580. 
Absolute  deeds,  etc.,  as  constructive  mortgages,  582. 
Strict  foreclosure,  584. 

Parties  to,  585. 

Frame  of  bill,  585. 

Of  decree,  586. 
Defenses  to,   588. 

When  released  through  fraud,  588. 

When  cross-bill  not  necessary,  588. 

Usury,  etc.,  589. 

Limitations — Laches,  590. 
Extension   agreement   when   necessary,    591. 
Set-off,  591. 

Defense  against  assignee,  592. 
Concurrent  remedies,  593. 
Decree  of,  593. 
Terms  of,  593. 
Solicitor's  fees,  596. 

Mortgage  may  be  reformed   in   foreclosure  suit,   598. 
Receiver,  602. 
Deficiency   decree,  606. 
Rule  of  U.  S.  Courts  of  eciuity  pertaining  thereto,  1291. 
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MORTGAGES — Bills  to  Forf.closk— Continued — 

Dower  in  mortgaged   premises,  608. 
Writs  of  assistance,  609. 

Against  whom  w'ill  issue,  610. 

Proceedings   to   obtain,   610. 

Petition   for.   6U. 

Parties  to,  611. 

By  whom  granted,  611. 

May  issue  In  vacation,  611. 

Execution  of  writ,  611. 

Lien  of,  in  mechanic's  lien  suit,  1009. 
(For  Forms  of  Bills.  Drrrers.  etc.,  in  Foreclosure  Proceedings,  see 
Index  to  Forms,   post.) 

MOTIONS— 

In  supreme  court,  1231. 

In  U.  S.  Courts  of  equity,  12S8,  1289,  1290,  1293,  1299. 

MULTIFARIOUSNESS— 

In  bills  in  chancery,  25. 
Nature  of,  and  what  is,  26. 
Demurrer  will  lie  for,   110. 

NE  EXEAT— 

Nature  of,  and  when  proper,  867. 
When  granted,   S67. 
The  statute,  S68. 

Forvi  of  petition  for,  etc.,  869. 
By  whom  granted,  871. 
Bond  to  be  given,  871. 
Order  directing  clerk  to  issue  writ,  872. 

Form,  order  of  judge  granting,  872. 

Form,  order  of  master  ordering,  872. 
Proceedings  upon,  etc.,   872. 

Defendant's  bond,  etc.,  872. 

Surety  may  surrender  principal,  873. 

Proceedings  in   court,  873. 

Quashing  writ,  etc.,  873. 

NEXT  FRIEND— Suits  by,  7. 

NORTHAMPTON  Table,  966. 

NOTICE— 

By  publication,  59. 

In  partition  suits,  700. 
Of  hearing  before  master,  204. 
When  defaulted  defendant  entitled  to,  89,  205. 
Of  aiiplication  for  injunction,  792. 
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NOTICE — Continurcl— 

Of  petition  to  perpetuate  testimony,  393. 

To   produce  books  and   writings,  224. 

To  take  depositions.   226. 

Of  vendor's  lien,  431. 

Rules  of  U.   S.  Courts  of  equity  relating  thereto,   12SS,  1289,   1290 

1297,  1298,  1299,  1307. 
(See  Lis  Pendens.) 

OATH— 

To  bill,  39. 

Answer  under,  154. 

How  overcome,  155. 

Waiver  of,  155. 

Effect  of,  156. 

For  injunction,  794. 

To  plea,  135. 

By  commissioners  in  partition,  710. 

Form   of,  711. 
Fomi,  same  in  dourr  proceedings.  941. 
Form  of,  to  be  taken  hy  attorneys.  1275. 
Rules  of  U.  S.  Courts  of  equity  pertaining  thereto,  1295,  1296,  1318. 

OBJECTIONS— 

To  master's  report,  212. 

Form  of,   to  master's  report,   212. 

OPINIONS — (See  Supiieme  and  ArrEix-^xE  Courts.) 

ORAL  ARGUMENTS— 

Rule  of  supreme  court  relating  to,  1249. 

ORAL  TESTIMONY— (See  Certificate  of  Evidence.) 

On  hearing  of  cause,  241. 
Statute   construed!   241. 

ORDER  OF  REFERENCE— ( See  Reference.) 

ORDERS — (See  Decrees  and  Decretal  Orders.) 

ORIGINAL  PAPERS— 

Rule  of  supreme  court  relating  to,  1233. 

OWELTY — Payments  of  may  be  decreed  in  partition,  703. 

PAROL   CONTRACTS— (See   Specific   Pehiormance.) 

PARTIES— 

To  bills  generally,  41. 

Who  should  be   ujiulc  parties,  41. 
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PARTIES — Continued — 

How  described,  43. 

Persons  under  disability,  44. 

Interest  of,  etc.,  42. 

Joinder  of,  etc.,  44. 

Want  of  proper  parties,  etc.,  44. 

Misjoinder  of,  etc.,  44. 
Form  of  demurrer  for  icant  of,  118. 
Form  of  pica,  for  want  of,  129. 
Amendment  as  to  parties,  191. 
To  supplemental  bill,  272. 
To  bill  of  revivor,  292,  293. 
To  bill  in  nature  of  a  bill  of  revivor,  306. 
To  bills  of  review,  31S. 
To  bill  to  perpetuate  testimony,  393. 
To  cross-bill,  375. 

To  bills  for  specific  performance,  662. 
To  bills  relating  to  partnership  matters,  402, 
To  bills  to  redeem,  621. 
To  bills  to  foreclose  mortgage,  565. 
To  bills  for  strict  foreclosure,  585. 
To  creditor's  bill,  S24. 
To  partition  suits,  689. 
To  proceedings  for  dower,  935. 
To  contest  of  will,  751. 
To  bill  to  correct  mistake,  521. 
To  bill  for  subrogation,  884. 
To  bills  relating  to  trusts,  534. 
To  bill  to  dissolve  insolvent  corporation,  555. 
To  bill   for  contribution,   C148. 
In  mechanic's  lien  suits,  1006. 
Rules  of  U.  S.  Courts  of  equity  relating  to  parties,  1295,  1300,  1301. 

PARTITION— Bills  for. 

Nature  of,  and  how  instituted,  679. 
Power  of  court  to  adjust  equities,  681. 
Parol  partition,  682. 
Rents — Improvements,   683. 
Contribution,  6.S.T. 
When   maintainable,   685. 
When  new  partition  may  be  had,  689. 
Parties  to,  689. 

Necessary  parties,   689. 

Persons  under  guardianship,  691. 

Infants  as  defendants,  691. 
Unknown  owners,  692; 

How  described,  692. 
Purchaser,  pendente  lite,  692. 
Bills  or  petitions  for,  693. 
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PARTITION— Bills   fo^— Continued- 
Frame  of  petition,  693. 
Process  of  appearance  in,  700. 

Service  as  in  chancery,  700. 

Notice   to   unknown  owners,   700. 

Notice  by  publication,  700. 
Interpleader,  700. 

Lien  on  share  of  part  owner,  701. 
Limitations,   702. 
Decree  for  partition,  701. 

Hearing,   701. 

Appointment   of  commissioners,  701. 

Allotment  of  dower  or  homestead,  702. 

Owelty,  703. 
Costs  apportioned,  703. 
Solicitor's  fees,  when  allowed,  703. 
Proceedings  by   commissioners,  710. 

Required  to  take  an  oath,  710. 

Duty   of  commissioners,   711. 
Report  of,  etc.,  712. 
Exceptions  to  report  of  commissioners,  715. 
Appeal  from  decree  for  partition,  716. 
Decree  of  sale,  etc.,  717. 

The  statute,  717. 

Dower  interest,  etc.,  718. 
Interest  of  unknown  owner,  719. 
Exceptions  to  report  of  sale,  721. 
Confirmation  of  sale,  etc.,  726. 
Distribution  of  proceeds,  727. 
The  statute,  726. 

Proceedings  against  purchaser  failing  to  comply  with  bid,  728. 
Miscellaneous  provisions  of  statute,  729. 
Where  suit  brought,  729. 
Service  by  copy  on   non-resident,   729. 
Mortgages  and  other  liens.  729. 
Appointment  of  receiver,  730. 

(For  Forvis  of  Bills,  Petitions.  Answers.  Dcerces,  etc.,  see  Index 
TO  EoHMS.  post.  Partition  Srnvs.) 

PARTNERSHIP  MATTERS— Bii.i,s  Rki.ati.ng  to. 

Where  dissolution  will  be  decreed,  396. 

Remedy  between  partners,  whether  at  law  or  in  cijuily,  396. 
Account  between  partners,  399. 
Decree  for  balance,  401. 
Costs,  401. 
Limitations.   401. 
Parlies  to  bill,  402. 
A))pointnient  of  receiver,  402. 
When  appointed,  402. 
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PARTNERSHIP  MATTERS— Bills  Relating  to— Continued— 

Forms  of  bills,  403. 

Forms  of  decrees  and  orders,  407. 

Marshaling  assets  of  partnership,  893. 

(For  Forms  of  Bills,  Decrees,  Orders,  etc.,  see  Index  to  Foems, 
post.) 

PENDENTE  LITE— 

Alimony  in  divorce  case,  477. 

Allowance  In  separate  maintenance  suit,  506. 

PERFORMANCE— (See  Specific  Performance.) 

PERSONAL  DECREE— 

In  specific  performance  suits,  675. 
In  foreclosure  suits,  606. 

PETITIONS— 

To  set  aside,  decree,  etc.,  where  defendant  not  personally  notified,  91. 
Form  of,  for  production  and  in.ipcction  of  papers,  etc.,  223. 
For  leave  to  file  supplemental  bill,  275. 
For  leave  to  file  bill  of  review,  324. 
To  perpetuate  testimony,  392. 

Form  of,  395. 
For  dower,  935. 

Forms  of,  for  alimony  pendente  lite,  480. 
In  mechanic's  Hen  suit,  1001. 
What  to  contain,  1001. 

PLEADINC3 — In  Equity. 

Object  to  be  obtained  by,  1. 
What  is,  1. 

How   defense  may  be  interposed,  2. 
Additional,  after  issue  joined,  199. 

Rules  of  U.  S.  Courts  of  equity  pertaining  thereto,  1288,  1294,  1295, 
1297,  1299,  1300,  1303. 

PLEAS — (For  Form.s  of,  see  Index  to  Forms — Pleas  to  a  Bill,  post.) 

To  a  bill,  etc.,  120. 

Nature  of,  120. 

Requisites  of,  121. 

When  proper,  122. 

To  jurisdiction  of  the  court,  122. 
In  abatement — denying  service,  59. 

To  the  person,  123. 

In  bar,  etc.,  124. 

To  the  bill,  etc.,  124. 

Of  coverture,  128. 
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PLEAS— Co )!/!»!  Hed — 

Of  infancy,  128. 

Never  administrator,  128. 

Alien   enemy,   12S. 

Want  of  proper  parties,  129. 

Former  suit  pending,  129. 

Former  adjudication,  130. 

Limitations,  132. 

Release.  133. 

Stated   account,  134. 
Frame  of  plea,  etc.,  124. 
Signing  of,  etc.,  135. 
When  to  be  sworn  to,  135. 
When  to  be  filed,  135. 
Replication  to  plea,  136. 
Amendment  to  bill  after  plea,  136. 
Demurrer  to  plea  or  answer  not  proper,   136. 
Argument  of  plea,  137. 
Effect  of  allowing,  137. 
Saving  benefit  of.  on  hearing,  138. 
Allowing  to  stand  for  answer,   139. 
Overruling  plea,  139. 

When  must  be  supported  by  answer,  140. 
Amendr.ent  of,  192. 
To  a  su.jplemental  bill,  27S. 
To  bill  of  review,  329. 
To  bill  of  revivor,  297. 
To  bill  of  discovery,  342. 
To  cross-bill,  384. 
Abolished  in  U.  S.  Courts  of  equity,  1297. 

POOR  PERSON,  prosecuting  as,  12. 

PORTSMOUTH— Table,   966. 

PRACTICE  IN  THE  SUPREME  AND  APPELLATE  COURTS— 

Powers  of  courts — The  statute,  1079. 
Jurisdiction   of  the   l^upi-cmc  Court.   1079. 

Appellate  jurisdiction  of  Supreme  court,   1080. 
Writ  of  error — Appeal — Remedies  distinguished,   lOSl. 
Decree  or  judgment  must  be  final,  1082. 

When  same  is  final,  1084. 

Appeals  from  appellate  court,  1086. 

When  and  how  taken,  1086. 

Certiorari,   1086. 

Rule  of  Supreme  Court  relating  thereto,  1090. 
Form  of  petition  for,  1092. 

When  direct  from  trial  court,   1117. 

Fl-anchise,  when  involved,  1117. 

Freehold,  when  involved,  1130. 
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practice  in  the  supreme  and  appellate  courts— coo- 

tinned — 

When  not  involved,  1130. 
Appeals  from  county  courts,  etc.,  1138. 
Cases  relating  to  the  revenue,  1146. 
When  state  is  interested,  1148. 

Criminal  oases,  above  grade  of  misdemeanors,  1149. 
Revenue,  when  involved,  1145. 

Criminal  cases,  when  allowed  to  appellate  court,  1149. 
Certificate  of  importance,  1119. 
Form  of  petition   for,   1152. 
Stay  of  mandate,  1152. 
In  bastardy  suits,   1149. 

Pecuniary  limits  in  appeals  from  appellate  courts,  1093. 
To  pass  only  on  questions  of  law,  exceptions,  1105. 
Recitals  in  final  order  of  appellate  court,  1108. 
Cases  involving  important  questions  of  law,  etc.,  1149. 
Cases  involving  the  validity  of  a  statute,  1140. 
In  cases  of  appeals  from  the  appellate  court,  when  and  how  taken, 

1086. 
Powers  of  the  supreme  and  appellate  courts,  1153. 
To  carry  into  execution  all  judgments,  etc.,  1153. 
To  adopt  rules  of  practice,  etc.,  1153. 
Process,  practice  and  pleading  in  said  courts  to  be  uniform,  etc., 

1154. 
Powers  in  vacation,  etc.,   1154. 

May  enter  orders,  etc.,  1154. 
Judgment  of  supreme  court  final,  1154. 

Correction  of  errors,  etc.,  1155. 
Jurisdiction   of  appellate  courts,  1155. 
Organization  of,  1156. 
Powers  of,  1153. 
Orders  in  vacation,  1154. 
Appeals  from  trial  courts,  etc.,  1157. 
Appeals  to — Errors,  1157. 
Conditions  of  bond,  1157. 

No  dismissal  for  want  of  sufficient  bond,  etc.,  1160. 
Who  may  appeal,  1161. 

Any  of  several  parties,  1161. 
Judgment  or  decree  in  one's  favor,  1165. 

WTien  no  bond   is  required,  municipal  corporations,  etc.,  1166. 
Agreed  cases,  1166. 
May  be  certified  to  supreme  or  appellate  courts,  1166. 
Judges  of  trial  courts  may  certify  questions  of  law,  1167. 

Exceptions  in  statute,  1168. 
Appeals  from  interlocutory  orders  or  decrees,  1168. 
Writ  of  error — Supersedeas,  1170. 
Nature  of,  etc.,   1170. 
Error  coram  no1)is,  abolished,  1170. 
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practice  in  the  supreme  and  appellate  courts— con 

tinued — 

Parties  to  writ,  1175. 

Limitation  of  writ  of  error,  1176. 

Defendant  in  error  not  found,  etc.,  117S. 
Notice  by  publication,  1178. 

Wlien  writ  of  error  is  made  a  supersedeas,  1179. 

Bond,  etc.,  1179. 

Process,  1181. 

Purchaser  and  terre  tenants,  etc.,  1182. 

Praecipe  for  writ  of  error,  1182. 
Form  of,  1183. 

Form  of,  for  scire  facias  to  hear  errors,  1183. 

Supersedeas,  effect  of,  1180. 
Security  for  costs,  wlien  required,  1184. 

By  non-resident  plaintiff  in  error,  1184. 

Waiver  of,  1184. 
Appeal  from  trial  courts,  supreme  or  appellate  courts,  1185. 

Transcript  of  record,  1185. 
When  to  be  filed,  1185. 
Seal  of  trial  court  must  be  affixed,  1188. 

Dismissal  of  appeal  upon  what  based — Judgment  for  damages,  1189. 
Records  of  trial  courts,  how  prepared,  1192. 
Transcript  of  record,  etc.,  1192. 

Original,  or  furnished  copy  of  bill  of  exceptions,  etc.,  may  be  in- 
corporated in  transcript  of  record,  etc.,  1199. 

Withdrawal  of  record,  etc.,  1200. 

Form,  of  praecipe  for  transcript  of  record  in  trial  court  in  common 
law  cases,  1194. 

Form,  same,  in  chancery  cases,  1195. 

Amendment  of  transcript  of,  1196. 

Additional  record,  1197. 

Amendment  of  record  in  trial  court,  1196. 

Notice  of  appeal,  1197. 

Taxation  of  cost  of  unnecessary  record,  1197. 

Ofhissions  may  be  supplied,  1197. 

Removing  records  from  clerk's  office,  1197. 

Appeal  or  writ  of  error  without  form  1  e.xceptions,  1200. 
Bill  of  exceptions,  1200. 

How  authenticated,  1200. 

By  what  judge  may  be  signed,  1200. 

Signing  and  sealing  of  bill,   1204. 

No  seal  necessary,  1207. 

Office — purpose  of,  1201. 

In  criminal  cases,  1203. 

When  exceptions  may  be  taken,  1204. 

What  bill  should  contain,  1207. 

When  necessary,  1201. 

Amendment  of,  1214. 
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practice  in  the  supreme  and  appellate  courts— con- 
tin  iiert — 

Docketing — Hearing,  121S. 

Call  of  docket,  1218. 

Expiration  of  rules,  etc.,  1218. 

Time  for  filing  abstracts  and  briefs,  1219. 
Assignment  of  errors,  1219. 

Not  allowed  by  party  not  affected,  1219. 

Additional  errors  may  be  assigned,  etc.,  1222. 

Form  of  assignment  of  errors,  1223. 

Cross-errors,  1223. 

Joinder  in  error,  1225. 

No  reversal  for  want  of,  1225. 
Form  of  joinder  in  error,  1226. 

Special  pleas  to,  etc.,  1226. 
Time  to  plead  to,  1226. 

Plea  of  release  of  errors,  1226. 

Acts  in  pais  may  be  pleaded,  1227. 

Form  of  plea  of  release  of  errors,  1228. 

Replication,  1229. 

Other  forms,  1229. 

Limitation  to  writ  of  error,  1229. 

Form  of  plea  of  statute  of  limitation  of  icrit  of  error,  1229. 

Trial  of  issues,  1229. 

Transferred   causes,  1230. 

The  statute,  1230. 

Supreme  Court  rule,  1230. 
Motions,   1231. 

When  to  be  made,  1232. 

In  what  order,  1233. 

How   made,   1232. 

Affidavit  in  support  of,  1232. 
Suggestion  of  diminution  of  record,  1232. 

How  made,  1232. 

When  to  be  made,  1232. 

Form  of  suggestion  of  diminution  of  record,  1233. 
Production  of  original  papers,  1233. 

When  required,  1233. 
Abstracts  of  the  record,  1234. 

In  the  supreme  court,  what  to  contain,  and  how  prepared,  1234. 

Further  or  additional  abstract,  1234. 

Manner  in  which  to  be  printed,  1234. 

Number  to  be  filed,  1234. 

Defective  abstracts,  etc.,  1235. 

Time  for  filing,  etc.,  in  supreme  court,  1239. 

Delivery  of  copy  to  opposite  party,  1239. 
Briefs  and  arguments,  1240. 

Printed  briefs  required,  1240. 
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practice  in  the  supreme  and  appellate  courts— con- 

tinued — 

Number  of  copies  to  be  filed,   1240. 

How  signed,  1210. 
Of  appellant  or  plaintiff  In  error,  1240. 
What  must  contain,  1240. 
Of  appellee  or  defendant  in  error,  1240. 
Cases  brought  from  appellate  courts,  1241. 
The  argument,  1241. 
The  art  of  brief-making.  1241. 
Must  be  courteous,  etc.,  1248. 
Neglect  to  file  briefs,  etc.,  1248. 
Oral  arguments,  1249. 
When  heard,  etc.,  1249. 
Not  upon  demurrer  to  pleadings,  1249. 
Time  allowed  for,  1249. 
Costs  advanced — Fees  to  clerk,  1250. 

Abstract  taxed  as  costs,  1250. 
Judgments,  1251. 

Final,   on  appeal,   etc.,  1251. 
Lien  on  real  estate,  1251. 
Partial  reversal,  1258. 
Remittitur,  1258. 
Reversal   and   remandment,   1251. 
Affirmance,  etc.,  1260. 
Dismissal  of  appeal,  1260. 
Final  process,  1261. 
Opinions,   1261. 

Of  sui)reme  court,  1261. 

Record  of,  12G1. 

Publication  of  reports  of,  1262. 

Of  appellate  courts  to  be  in  writing,  1261. 
Rehearing,  1263. 

Time  and  manner  of  applying  for,  1263. 

Supersedeas — Stay  of  proceedings,   1264. 

Docketing,  cause  for,  1264. 

Time  for  filing  briefs,  1264. 

When  granted,  etc.,  1264. 

Additional  suggestions  in  support  of,  1265. 

Second  petition  for,  will  not  be  entertained,  1265. 

Oral  motion  for  same,  not  necessary,  1265. 

Original  actions,  etc.,  1266. 

Process,   when  served,   1266. 

Mandamus,  12C7. 

Remanding  cause  to  trial   court — Proceedings  thereon,  1268. 

Transcript  of  remanding  order,  1268. 

Notice,  1268. 

Reinstatement,   1268. 

Notice  to  adverse  party,  1268. 
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PRACTICE    IN   THE    SUPREME   AND    APPELLATE    COURTS— Con- 
sul/C(/ — 

Transcript  to  be  filed  within  two  years,  1269. 
Admissions  to  bar,  1270. 
Board  of  Examiners,  1270. 
Examinations,   1270. 
How  and  wliere  conducted,  1270. 
Scope  of  examination,  1271. 
Certificate  to  supreme  court,  1271. 
Further  examination.  1271. 
Fees  to  be  paid,  1271. 
Affidavit  and  certificate  to  be  filed,  1271. 
Requisite   preliminary   education,   1271. 

Proof  of   same,    1271. 
Fraudulent  certificate,  1272. 
Foreign  license,  1273. 
Compensation  of  examiners,  1273. 

No  person   permitted  to  practice  without  license,  1273. 
No  bar  on  account  of  sex,  1274. 
Certificate  of  moral  character,  1274. 
License  of  another  state,  1274. 
Oath  of  office,  1274. 
Roll  of  attorneys  to  be  kept,  1275. 

Reciprocity  to  attorneys  residing  in  other  states,  1275. 
Striking   names   of  attorneys   from   roll,   1276. 
Suspension,   1276. 
For  misconduct  in  office,  1276. 
Refusing  to  pay  over  money  collected,  1277. 
Proceedings  by  information,   1277. 
Notice  to  be  given  defendant,  12S3. 
Defense,  12S3. 

Effect  of  striking  from   roll,  12S3. 

Form  of  information  against  attorney,  generally,  1283. 
Form    of   information   against   attorney   for  failing   to   pay   over 

money  collected.  1284. 
Miscellaneous  rules  of  the  Supreme  Court,  1284. 
Libraries,  1284. 
The   chief  justiceship,   1285. 
(For  rules  of  Supreme  Court,  see  Rxiles  of  Pbactice  in  Supbeme 

CoiKT,  post.) 

PRECIPE— 

For   writ   of  error,   1182. 

PROCESS— 

Prayer  of,  37. 
Upon  cross-bills,  382. 
Amendment  to,  189. 
Amendment  to  return,  190. 
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Upon  supplemental  bill,  277. 
In  partition  suits,  700. 

(See  Process  for  Appearance.) 

PROCESS  FOR  APPEARANCE— (See  Appearance,  Entry  of.) 

Summons.  52. 

By  whom  Issued  and  what  should  contain,  52. 

Against  insurance  companies,  etc.,  53. 

Suits  by  infants,  etc.,  53. 

Service  and  return  of,  53. 

How  served,  53. 

On  minor  defendants,  54. 

On  corporations — Return,  54. 

On  receivers  of  corporations,  55. 

On  non-resident  or  copartnership,  55. 

On  trustees  of  railroads.  56. 

Privileges  of  defendant,  56. 

The  return  of  writ,  etc.,  57. 

Denying  service — Plea  in  abatement  to,  59. 

Continuance  for  publication  or  service,  59. 

Amendment  to  process,  189. 

To  return  of  process,  190. 

Continuance  for,  59. 
Notice  by  publication,  59. 
Affidavit  of  non-residence,   61. 
What  must  contain,  61. 
Time  and  manner  of  publication.  60. 

In  what  paper  may  be  made,  CO. 
Affidavit  of  mailing — Certificate  of,  61. 
Proof  of  publication,  62. 

How  to  be  signed,  63. 

Proper   publication   presumed   from   recital   in  decree,   64. 
Service  by  copy  of  bill,  65. 
How  made  and   proved,  65. 
Non-residents  only  can   be  served  by,  66. 
Does  not  confer  jurisdiction  to  render  money  decree,  66. 
Return  of  summons  not  found  unnecessary,  67. 
Unknown  persons  as  defendants,   67. 
Entry  of  appearance,  69. 
Effect  of,  69. 
What  constitutes,  71. 
Whether  general  or  limited,  71. 
Want  of  authority  to  enter,  71. 
Withdrawal  of,  72. 
Failure  to  appear  or  answer,  72. 

Attachment,  how  obtained,  74. 
Upon  supplemental  bill,  277. 

Attachment  with   iiroclamation,  81. 
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PROCESS  FOR  APPEARANCE — Continued — 

Commission  of  rebellion,  81. 

Sergeant-atarms,   82. 

Sequestration,  82. 

Rules  of  U.  S.  Courts  of  equity  pertaining  thereto,  1290. 

(For  various  Forms  connected  with  Process  of  Appearance  see 
Index  to  Forms,  post,  Proce.ss  of  Appearance.) 

PROCHEIN  AMI— 

Required  to  give  bond   for  costs,  7. 

Rules  of  courts  of  equity  of  U.  S.  relating  to,  1314. 

PROSTITUTION— HOUSES  OF— 

Maintenance  of  may  be  enjoined,  77G. 
Form  of  bill  to  enjoin,  812. 

PUBLICATION — See  Notice  by  Publication.) 

PUIS  DARREIN  CONTINUANCE— 

Form  of  cross-bill  in  nature  of  plea  of,  380. 
RAILROADS,  TRUSTEES  OF— 

How  served,  56. 

RECEIVER— 

Appointment  of.  in  suits  between  partners,  402. 

Form  of  order  appointing,  407. 

Form,  same,  in  mse  of  creditors  bills,  849. 

Appeals  allowed  from  orders  relating  to,  1168. 

How  served  with  process,  55. 

On  creditors'  bill,  832. 

In  partition  suits,  730. 

On  bill  to  dissolve  corporation,  556. 

In  mechanic's  lien  suits,  1004. 

RECORDS  OF  TRIAL  COURTS— (See  Practice  in  Supreme  and  Ap- 
pellate Courts.) 

RECRIMINATION— 

In  divorce  suits,  etc.,  468. 
REDEEM,  BILLS  TO— 

Nature  ot  etc..  613. 
When  will  lie,  613. 

Deed  absolute  on  its  face,  when  deemed  as  a  mortgage,  614. 
Who  may  redeem,  etc.,  619. 

Within  what  time  to  be  filed,  620. 
Parties  to,  etc.,  621. 
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REDEEM,  BILLS  TO— Continued— 

Complainants,  621. 

Defendants.  623. 

Terms  of  redemption,  etc.,  625. 

Frame  of  bill,  627. 

Decree,  634. 

Terms  of,  634. 

To  set  aside  sales  under  execution  and  to  redeem  therefrom,  636. 

When  proper,  636. 
(For  Forms  of  Bills,  etc.,  relating  to,  see   Index  to  Forms,   same 
title,  post.) 

REFERENCE— 

Of  plea  of  former  suit  pending,  130. 
To  master,  203. 

A\nien  proper,  203. 

Not  usual  in  U.  S.  Courts  of  equity,  1310. 
Of  title  in  specific  performance,  672. 

In  divorce  suits,  481. 

In  separate  maintenance  suits,  504. 

REHEARING— 

In  supreme  and  appellate  courts,  1263. 
Time  and  manner  of  application,  1263. 
Stay  of  proceedings   upon,  1264. 
Docketing,   1264. 

Time  of  filing  briefs  upon,  1264. 
When  will  be  granted,  1264. 

Second  petition  will  not  be  entertained,  1265. 
Oral  motion  not  necessary,  1265. 
Rules  of  U.  S.  Courts  of  equity  relating  thereto,  1313,  1314. 

RELEASE— 

Plea  of,  133. 

RELEASE   OF   ERRORS— (See  Practice  in   Supreme  and  Appellate 
Courts.) 

REMITTITUR— 

In  supreme  and  appellate  courts,  1258. 

RENUNCIATION- (See  DowEB.) 

REPLICATION— 

To  plea,  136. 

Nature  of,  etc.,  196. 

Special,  unnecessary,  196. 

Within  what  time  to  be  filed,  197. 

Issue  made.  197. 

Of  failure  to  file,  197. 

Withdrawing,  etc.,  198. 
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REPLICATION— Con/iHued— 

Additional  pleading  after  issue  joined,  199. 

Form  of  giiifial  rfpUcatlon,  19S. 

To  supplemental  bill,  2S0. 

To  answer  to  bill  of  revivor,  299. 

Rule  of  U.  S.  Courts  of  equity  pertaining  thereto,  129t. 

REPORT— 

Of  master,  209. 

Of  commissioners  in  partition  suits,  712. 
Exceptions  to,  212. 
In  divorce  suits,  4S2. 
In  separate  maintenance  suits,  505. 
(See  Mastkr  i.\  Ciiaxcery.) 

REPORTS — (See  Master  in  Chancery — Commissionebs.) 

Of  supreme  court  decisions,  1262. 

RETURN  OF  PROCESS— Amendment  to,  190. 

REVIEW— Bills  of. 

Nature  of,  and  when  proper,  312. 

When  will  lie,  312. 

For  error  of  law,  314. 

Newly  discovered  evidence,  316. 
Parties  to,  318. 

By  infants,  319. 
Leave  to  file,  320. 
When  necessary,  320. 
When  unnecessary,  321. 
Where  to  be  filed,  322. 

Performance  of  original  decree,  322. 
Leave  to  file,  320. 
Form  of  petition  for  leave  to  file,  324. 

Within  what  time  to  be  brought,  325. 
Frame  of  bill,  325. 
Amendment  to,  327. 
Defenses  to,  328. 

Plea  to,  329. 

Demurrer  to,  330. 

Answer  to,  331. 

Practice,  333. 

Decree,  333. 
(For  Forms  of  Bills.  Demurrers,  Picas,  Answers,  etc.,  to,  see  Inmx 
TO  Forms,  post,  Rtvitw,  Bills  of.) 

REVIVOR — Bills  of. 
Nature  of,  290. 


1456  General  Index. 

REVIVOR — Bills  of — Continued— 

When  proper,  291.  • 

Before  decree,  291. 

After  decree,  292. 
Against  whom  to  be  filed,  293. 

Before  decree,  293. 

After  decree,  294. 
Frame  of,  294. 

Must  pursue  original  bill,  294. 
Defenses  to,  297. 

Demurrer  to,  297. 

Plea  to,  297. 

Answer  to,  298. 
Replication,  299. 
Order  to  revive,  299. 
Hearing,  300. 
Effect  of  revivor,  302. 

Rules  of  U.  S.  Courts  of  equity  pertaining  thereto,  1300,  1303. 
(For  Forms   of  Bills,   Demurrers,   Pleas,   Answer,   Orders,   etc.,  see 
Index  to  Forms,  post.  Revivor,  Bills  of.) 

REVIVOR — Bills  in  the  Nature  of  Bills  of. 

Nature  and  uses  of,  304. 
Parties  to,  306. 
Frame  of  bill,  306. 

Form  of.  307. 
Defenses  to,  308. 
Proceedings  upon,  308. 

REVIVOR  AND   SUPPLEMENT— Bills  of. 

Nature  of,  and  when  proper,   309. 

Practice  upon,  310. 

Form  of,  310. 

Rule  of  U.   S.  Courts  of  equity  pertaining  thereto,  1300. 

RULE  TO  ANSWER— (See  Taking  Bill  as  Comkssed.) 

RULES  OF  PRACTICE— 

In  courts  of  chancery,  2. 
.ludges  may  establish,  2. 
•   Effect  of,  2. 
Supreme  and  apijcllate  courts  may  adopt,  1153. 
In  U.  S.  Courts  of  Equity,  1286. 

RULES  OF  PRACTICE  IN  THE  SUPREME  COURT— 

1.  Records  of  trial  courts — How   prepared,  1192. 

2.  Supersedeas — Manner  of  applying  lor — Bond,  1180. 

3.  When  bond  executed  by  attorney  in  fact,  IISO. 

4.  Endorsement  of  writ — Form  of  certificate,   1181. 
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RULES  OF  PRACTICE  IN  THE  SUPREME  COURT— CoJitiJiiu'd— 

5.  Writs  of  error,  1181. 

6.  Process,  1181. 

7.  Return  day,   1181. 

8.  Scire  facias  to  Issue,  1181. 

9.  Notice  to  purchasers  and  tcrre  tenants,  1181. 

10.  Time  for  filing  records — Hearing  docket,  1185. 

11.  Assignment  of  errors,   1219. 

12.  Inspection  of  original  papers,  1233. 

13.  Removing  records,   1197,  1200. 

14.  Abstracts,  1234. 

15.  Briefs,   1240-41. 

16.  Printing  briefs  and  abstracts,  1234,   1240. 

17.  Motions,  1231. 

18.  Time  to   plead,   1226. 

19.  Security  for  costs,  1184. 

20.  Original  actions  relating  to  revenue,  1266. 

21.  Final   process,   1261. 

22.  Agreed   cases,  1167. 

23.  Docketing  and  hearing,  1218. 

24.  Order  of  docketing,  1218. 

25.  Petitions  for  rehearing  docketed   separately,   1218. 

26.  Call  of  docket— Expiration  of  rules,  1218. 

27.  Call   of  docket — time  of  filing  abstracts  and  briefs,   1239. 

28.  Oral   arguments,    1249. 

29.  Transferred   causes,    1230. 

30.  Rehearings — How  applied  for,  1263. 

31.  Stay  of  proceedings  on   petition,   1264. 

32.  Docketing  rehearings — Time  of  filing  briefs,   1264. 

33.  Clerk's  fees  advanced,   1250. 

34.  Taxing  printer's  fees  for  abstracts,  1250. 
35.36,37.     Library,  1284-5. 

38.  Chief   justice — Order  of   succession,    1285. 

39.  Admission   to   the  bar — Board  of   examiners,   1270. 

40.  Proceedings  to  strike  attorneys  from  roll,  1277. 

41.  Reporting  and  publishing  decisions,  1262. 

42.  Certiorari.  1090. 

SCANDAL  AND  IMPERTINENCE— (See  Exceptions  to  Bills— Excep- 
tions TO  Answers.) 

SEQUESTRATION— (See  Process  fob  Appearance.) 

Rules  of  U.  S.  Courts  of  equity  pertaining  thereto,  1290. 

SERVICE — (See  Process  for  Appeabance.) 

SECURITY  FOR  COSTS,  — . 

When  required,  7. 
The  statute,  7. 

02 
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SECURITY  FOR  COSTS— Continuecl— 

Applies  to  any  species  of  action,  7. 

Wlien  not  required  in  divorce  suit,  440. 

Does  not  apply  to  suit  by  non-resident  for  use  of  resident,  7. 

Where  one  of  two  complainants  is  a  resident,  7. 
Non-resident  guardians,  7. 

Jlust  file  bond  for  costs,  7. 
Suits  b}'  next  friend,  7. 

Must  give  bond  for  costs.  7. 

May  be  given  after  suit  commenced.  8. 

Giving  of  bond  not  jurisdictional,  S. 
Form  of  security  for  costs,  8. 

Prescribed  by  statute,  8. 
Surety,  8. 

Must  be  signed  by  responsible  resident,  8. 
Approval,  S. 

Must  be  approved  by  clerk,  8. 
Effect  of,  S. 

Binds  surety  to  pay  all  costs,  8. 

Does  not  cover  costs  on  appeal,  8. 
Dismissal  for  want  of.  8. 

Court,  on  motion,  will  dismiss  for  want  of,  9. 

Will  relate  back  to  tommencement  of  suit,  8. 

Right  to  require  not  waived  by  pleading,  8. 

Lack  of  bond  can  not  be  raised  for  first  time  on  appeal,  8. 
Motion  to  dismiss  for  want  of,  9. 

Affidavit  must  be  filed   that  complainant   is  a   non-resident,   9. 
Rule  to  file,  9. 

If  complainant  is  shown   to  be  non-resident   rule   to   file   will   be 
entered,  9. 
Cross  motion  for  leave  to  file,  9. 

When  granted,  9. 
Objections  to  security,  9. 

Party   presenting  must  satisfy  court  of  sufficiency,  9. 
After  action  brought,  9. 

Statutory  provisions,  9. 

Motion  for  security,  3  0. 

When  complainant  is  required  to  file,  9. 

Rule  to  file,  9. 

Dismissal   for  failure  to  file,  9. 

Motion  based  on  affidavit,  10. 

Forvi  of  affidavit,  10. 

Complainant  may  lile  counter-affidavit,  10. 

Motion  rests  in  the  discretion  of  court,  10. 

Motion  not  regarded  favorably,  9. 

Slight  evidence  sufficient  to  discharge  rule,  11. 

Sufficiency  of  affidavit  for  rule,  10. 

On  appeal  from  justice  motion  will  not  be  granted,  11. 

Will  not  be  granted  after  case  is  called  for  trial,  11. 
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SECURITY  FOR  COSTS— Continued- 
Form  of  security  for  costs,  12. 
Complainant  a  poor  person,  12. 

WJien  permitted  to  prosecute  without  costs,  12.  • 

Court  may  assign  counsel  to,  12. 

Judgment  for  complainant  to  include  his  costs,  12. 

Statute  applies  to  minors  as  well  as  adults,  12. 

Allowing  person  to  prosecute  as  a  poor  person  discretionary  with 

court,  13. 
When  process  may  issue  and  be  served  without  costs,  13. 
Form  of  affiilavit  for  leave  to  prosecute  as  a  poor  person,  14. 
On  writ  of  error,  11S4. 

SOLICITOR'S  FEES— 

In  divorce  suits,  487. 

In  separate  maintenance  suits,  509. 

In  partition  suits,  703. 

In  foreclosure  suits,  59G. 

As  damages  in  injunction  suit,  806. 

In  mechanic's  lien  suits,  1013. 

SEPARATE  MAINTENANCE— Bills  fob. 

When  will  lie,  497. 

Allowance,  when  and  how  granted,  497. 

Husband's  common  law  liability,  497. 

Statutory  liability,  498. 

Grounds  for,  498. 

Venue,   501. 

Costs,  502. 

Proceedings  to  obtain,  502. 

The   bill,   etc.,   502. 

Injunction,  502. 
Defenses  to.  504. 
.     Practice,  decree,  etc.,  504. 
Reference  to  master,  504. 
Alimony,  pendente  lite,  506. 

Amount  of,  508. 
Solicitors  fees,  509. 
Support  of  children,  510. 
Permanent  allowance,   510. 

Amount  of,  510. 

Modification  of,  512. 
Lien  on  real  estate,  512. 

(For  Forms  of  Bills,  Decrees,  etc.,  see  Index  to  Fobms.) 

SET-OFF— 

In  foreclosure  suits,  591. 
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SPECIFIC  PERFORMANCE—  Bills  foe. 

Remedy  defined,  639. 

Nature  of  and  when  proper,  639. 

Requisites  of  contract,  639. 

JIutuality  requisite,  642. 

Form  of  contract,  643. 

Title  necessary,  643. 

Abstract  of  title,  644. 

Discretionary  with  courts  645. 

When  will  he  enforced,  646. 

Performance,  646. 

Contract  must  describe  land  with  certainty,  651. 

Forfeiture,   652. 

Laches,  660. 

Personalty  and   personal  services,   652. 

Parol  contracts,  656. 

Partnership  contract,  656. 

When  husband  or  wife  not  party  to  contract,  654. 

Of  voluntary  agreements,  655. 

Lost  instrument,  056. 

Award,  657. 

As  to  lands  without  state,  661. 
Parties  to,  662. 
Frame  of  bill,  663. 

Tender  of  purchase  money,  664. 

Cross-bill,  666. 
Decree.  672. 

Declaration  of  right,  672. 

Reference  of  title,  672. 

Payment  of  purchase  money  and  execution  of  conveyance,  673. 

Dower  rights,  054. 

Delivery  of  deeds,  etc.,  673. 

Terms  of  decree,  675. 

Enforcement  of  contract  to  dispose  of  property  by  will,  677. 
For  Forms  of  Bills,  Decrees,  etc.;  see   Indkx  to   Fobms,   post;  see 

STATED  ACCOUNT— 

Plea  of,  134. 

STATUTE  OF  FRAUDS— 

Defense   may  be   raised   by  answer,   167. 
Form  of  answer,  settiny  it  up,  167. 

STRICT  FORECLOSURE— (See  Moi!TciA(ii:s,  Bills  to  Foreclose.) 

SUB-CONTRACTOR— (See  Mechanics'  Liens.) 
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SUBROGATION— 


Nature  of,  874. 

In  what  cases  it  applies,  874. 

Suretyship  or  guaranty.  876. 

Who  may  be  subrogated  generally,  878. 

Who  can  not  be  subrogated,  882. 

Limitations,  SS4. 

Parties,  S84. 
Forvi  of  iill  hy  surety  to  be  subrogated  to  rigfits  of  mortgaciee,  884. 

SUPERSEDEAS — (See    Practice    in    the    Supreme    and    Appellate 
Courts.) 

SUPPLEMENTAL  BILLS— 

Nature  of  and  when  proper,  269. 
When  to  be  filed,  271. 
Parties  to,  etc.,  272. 
Frame  of  bill,  273. 

What  should  contain,  273. 

Prayer  of,  etc.,  273. 
Petition  for  leave  to  file,  275. 
Process,  etc.,  277. 
Defenses  to,  277. 

Demurrer  to.  277. 

Plea  to  bill,  278. 

Practice  as  to  demurrers  and  pleas,  279. 

Answer  to,  279. 

Replication  and  evidence,  280. 

Hearing  of,  281. 

Entitling  orders  in,  281. 

Dismissing  bills  of,  2S1. 
(For  Forms  of  Bills,  Demurrers.  Pleas,  Answers,  etc.,  see  Index  to 

FOKMS,    post.    SUPPLEME.NTAL    BiLLS.) 

Bills  in  the  nature  of.  282. 

When  proper,  282. 

Frame  of,  284. 

Proceedings  upon,  286. 
To  carry  decrees  into  execution,  286. 

Nature  of,  etc.,  286. 

Form  of.  288. 
Bills  of  revivor  and  supplement,  309. 

Nature  of  and  when  proper,  309. 

Practice  upon,  310. 

Form  of,  310. 

SUPREME  COURT  RULES— (See  Rules  of  Supreme  Court.) 

SUPREME  COURT  PRACTICE— (See  Practice  i.\   Supreme  and  Ap- 
PEI.LATE  Courts.) 
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ST\^ARIXG — 

To  bill,  39. 
To  plea,  135. 

TABLES— 

For  computing  dower,  etc.,  951. 
Dr.  Wigglesworth's,  951. 
Portsmouth  or  Northampton,  966. 
Carlisle,  969. 

TAKING  BILLS  AS  CONFESSED— 

Default,  when  may  be  taken,  85. 

The  statute,  85. 
Rule  to  answer,  85. 

When  will  be  entered,  85. 
Effect  of  default,  86. 

Amendment  of  bill  vacates  default,   87. 

Concludes  defendant  as  to  matters  of  fact  only,  87. 
Evidence  on  bill  confessed,  87. 

The  statute,  87. 
Decree  may  be  taken  against  adults  without  proof,  87. 

But  not  against  minors,  88. 
Hearing  of  proof  as  against  adults  discretionary,  88. 
Rights  of  defendant  after  default.  89. 
When  taken  for  want  of  appearance,  89. 

Proceedings   may   be   ex   parte  and    without   notice   of   hearing 
before  master,  S9. 

Party  has  right,  however,  to  appear  before  master,  89. 

And  to  file  exceptions,  89. 
And  to  question  sufficiency  of  averments  of  bill  on  appeal,  89. 
But  not  sufficiency  of  evidence  to  support  decree,  90. 
Setting  aside  default,  90. 

Motion  to  must  be  supported  by  affidavit,  90. 
Motion  addressed  to  discretion  of  court,  90. 
Must  be  made  at  term  default  is  entered,  90. 
Counter   affidavits   improper,   91. 
Setting  aside  decree  tvhen  defrndant  not  personally  notified,  91. 
The  statute — petition  to  be  filed,  91. 
When  will  be  set  aside,  92. 

When  petition  filed  defendant  has  right  to  file  answer,  94. 
Former  decree  stands  until  final  hearing,  94. 
Setting  aside  decree  under  statute  annuls  all  rights  under  it,  94. 
Statute  applies  to  decree  for  divorce,  94. 
When  decree  vacated  at  next  term,  94. 

The  statute  construed,  95. 
Motion  must  be  acconiiianied  by  an  answer,  93. 

Notice  of  same  should  be  served,  95. 
Rules  of  U.  S.  Courts  of  equity  pertaining  thereto,  1293,  1298,  1299. 
(For  Forms,  see  Inukx  to  For.ms,  post.) 
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title— bills  to  quiet— 

When  proper,  and  nature  of,  1045. 

The  statute.   1045. 

Cloud  defined,  1045. 

Possession  and  ownership,  1046. 

Prima  facie  ownership  sufficient,  1048. 

When  it  will  lie,  1049. 

What  may  be  set  aside  and  when,  1049. 

Failure  of  consideration,  10.^9. 

For  failure  to  support  grantor,  1055. 

For  want  of  mental  capacity,  1057. 

For  duress,  105S. 

Undue  influence,  1059. 

Fraud  upon  marital  rights,  1060. 

Ante-nuptial  contract,  1061. 

False  representations,   1062. 

Contract  or  deed   of  insane  person,  1062. 

Inadequacy  of  price,  1058. 

Breach   of  marriage   contract,   1059. 
Tax  deeds,  etc.,  1053. 
The  bill,  1063. 
Parties,  1063. 
Practice,  1063. 
Defense.  1063. 
Inches,  1065. 
Costs,  1065. 
Foryns  of  l)ills — 

To  quiet  title  and  cancel  deed,  1066. 

Same,  and  to  set  aside  tax  deed,  1067. 

Same,  to  set  aside  contract  of  sale,  1069. 

Same,  failure  of  consideration,  1070. 

Same,  to  set  aside  deed  in  fraud  of  marital  rights  and  to  annul 
ante-nuptial  contract,  1073. 

Decree,  1075. 

Upon  whom  binding,  1075. 
Tender,  1075. 
Form  of  decree — 

To  quiet  title,  and  cancel  deed,  1075. 

TAX  DEEDS  AND  CERTIFICATES— (See  Bills  to  Quiet  Title.) 

TENDER — In  specific  performance  suits,  664. 
In  bills  to  redeem,  625. 

TESTIMONY — (See  Evidence  and  Depositions.) 

TESTIMONY,  BILLS  TO  PERPETUATE— 

Nature  of  the  proceedings,  387. 
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TESTIMONY,  BILLS  TO  PERPETUATE— ConiJWMCd — 

Frame  of  a  bill  to  perpetuate  testimony,  387. 
Defense  and  proceedings  in,  391. 

Demurrers   to,  etc.,   391. 

Answers  to,  etc.,  392. 
Petitions  to  perpetuate  testimony,  392. 
The  petition,  392. 
Affidavit,  392. 

Commission  to  take  depositions,  392. 
Docketing  petition,  393. 
Parties,  393. 

Issuing  of  commission,  393. 
Notice  to  parties  interested,  393. 

When  parties  can  not  be  personally  served  with  notice,  394. 
Notice  ordered  by  the  court,  394. 
Manner  of  taking  testimony,  etc.,  394. 

Return  and  record  of,  394. 
Depositions  may  be  used,  etc.,  395. 
Limitations,  etc.,  395. 
Interpreter,  when  necessary,  etc.,  395. 
Form  of  petition,  395. 
Form  of  affidavit,  395. 

TRANSFER  OF  CAUSE— 

Supreme  Court  rule,   1230. 
U.  S.  Equity  rule,  1295. 

TRIAL  BY  JURY— (See  Feigned  Issues.) 

Nature  of,  in  chancery  suits,  242. 

When  proper,  243. 

When  finding  of  jury  conclusive,  244. 

Proceedings  same  as  at  law,  246. 
In  divorce  suits,  473. 
In  contested  will  cases,  756. 
In  mechanic's  lien  suits,   1008. 

TRUSTEES — (See  Trusts,   Bills  Relating  to.) 

TRUSTEE  OF  RAILROADS— 

How   served,   56. 

TRUSTS.   BILLS   RELATING  TO— 

Nature  of,  etc.,  523. 
Removal  of  trustee,  525. 
Appointment  of  new  trustee,  526. 
Construction  of  instrument  creating  trust,  527. 
Construction  of  wills,  527. 
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TRUSTS,  BILLS  RELATING  TO— Continued- 
Execution  of  trust  cy  pres.  528. 

Power  to  decree  sale  of  trust  property,  528. 

Voluntary  assignments,  529. 

Settlement  of  estates.  530. 
Accounting  liy  trustee,  530. 

Limitations,  o?.3. 

Parties  to  bill.  534. 

Solicitors'  fees,  535. 

Form  of  bill  to  remove  trustee,  etc.,  535. 

Form  of.  for  appointing  new  trustee  under  marriage  settlement,  537. 

Form  of  bill  by  trustee  for  authority  to  lease  trust  real  estate  con- 
trary to  provisions  of  imll,  538. 

UNKNOWN  PERSONS— 

As  defendants,  67. 

In  partition  suits,  692. 

Interest  of  in,  719. 
In  dower  suits,  935. 

USURY— 

Should  be  set  up  by  answer.  146. 

How  alleged,  146. 

As  a  defense  to  foreclosure.  589. 

U.  S.  COURTS— Rules  of  practice  in  equity,  1286.  . 

VACATION— 

Hearing  of  cause  in,  251. 

Powers  of  supreme  court  in,  1154. 

Powers  of  U.  S.  Courts  of  equity  in,  1288. 

VARIANCE— 

Allegations  of  bill  and  proofs  must  correspond,  36. 
Allegations  of  answer  must  correspond   witli  proofs,  150. 
Allegations  in   bill   and   decree   must   correspond,   255. 

VENDOR'S  LIEN— Bills  to  Enforce. 

Nature  of  proceedings,  424. 
Principle  governing,  424. 
Against  whom  exists  as,  425. 
How  created  and  when  arises.  425. 
As  to  personal  property,  427. 
Not  assignable  or  transferable,  430. 
Distinguished  from  lien  reserved  in  deed,  430. 
Independent  security  discharges  lien,  428. 
Waiver  of  lien,  428. 
What  constitutes,  428. 


l-tG6  General  Index. 

VENDOR'S  LIEN— Bills   to  Ej^torce— Continued — 

By  administrator  of  vendor,  431. 

Notice,  431. 

Lost  when  debt  is  barred  by  limitation,  432. 

Rents  and  profits,  432. 

Limited  to  unpaid  purchase  price,  432. 

Right  to  redeem,  432. 

How  affected  by  mechanic's  lien,  lOlL 

Frame  of  biU,  433. 

Parties,  433. 

Form  of  Mil,  433. 

Frame  of  decree,  434. 

Form  of  decree,  434. 

VENUE— 

In  divorce  suits,  438. 

In  separate  maintenance  suits,  501. 

WAIVER— (See  Oath.) 

Of  oath.  155. 

Of  vendor's  lien,  428. 

WASTE— 

By  one  to  whom  dower  is  assigned,  975. 

WASTE— Bills  to  Restbain. 

Nature  of,  and  when  proper,  410. 
Waste  defined,   410. 
American  rule,  410. 
Equitable  waste,  410. 
Form  of  bill  by  landlord  against  tenant,  etc.,  413. 

WIGGLESWORTH'S  TABLES,  951. 

WIIJ.— 

Contract  to  dispose  of  property  by,  may  be  enforced,  077. 
Form  of  bill  to  enforce,  670. 

WILLS — Bills  to  Set  Aside — 

Contest  of  wills  in  chancery,  731. 
Power  to  devise,  731. 
The  .statute,  732. 
Validity  of  Wills,  734. 
Rcquisitea  of  wills  for  probate,  734. 
Generally — proof  of  execution,  734. 
Comjjctency  of  witnesses  to  will,  738. 
Produced  by  undue  inlluence,  etc.,  740. 
Fiduciary  relation,  742. 
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WILLS — Bills  to  Skt  Aside — Continued — 

Holographic  will,  743. 

When  pro|)riety  of  will  may  be  considered,  743. 
Declarations  of  testator — When  competent  evidence,  744. 
Prior  wills— when  competent  evidence,  744. 
Insane  delusions,  754. 
Belief  in  spiritualism,  747. 
Want  of  capacity  to  make  a  will,  747. 
Within  what  time  bill  must  be  filed,  732. 
The  bill,  751. 
Parties  to,  751. 
Sufficiency  of,  753. 
Issue  of  fact  for  a  jury,  75G. 
Verdict  of  jury,  etc. — How  far  conclusive,  757. 
Decree,  759. 
Costs,  760. 

When  executors  liable  for,  760. 
Solicitor's  fees,  760. 
Trial— Evidence,  761. 
Burden  of  proof,  761. 

Competency  of  witnesses  on  contest — generally,  764. 
How  issues  may  be  proved,  767. 
What  evidence  competent,  767. 

(For  Forms  of  Bills,  Orders,  Decrees,  etc.,  see  Index  to  Forms,  post, 
W^ULLS,  Bills  to  Set  Aside.) 

WRITS    OF    ERROR — (See    Pbactice    in    Supreme    and    Appellate 

COUBTS.) 

Limitation   of,  1178. 
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abatement- 
No.  67.  Plea  to  jurisdiction 
of  court,  127. 

No.    68.     Coverture,   etc.,    128. 

No.  69.  Infancy,  without  a 
prochein  ami,  128. 

No.  70.  That  defendant 
never  was  admin- 
istrator,  128. 

No.  71.  Complainant  an  alien 
enemy,   128.   . 

No.  72.  Want  of  proper  par- 
ties, 129. 

No.  73.  Former  suit  pend- 
ing,  129. 

account- 
No.  181.    Form  of  a  bill   for, 
between    partners, 
406. 
No.  183.     Form  of  decree,  for, 

etc.,  408. 
No.  183a  Final  decree  for  dis- 
solution, etc.,  413. 
No.  250.  Form  of  decree  for 
in  specific  per- 
formance,   674. 

ACCOUNT  stated- 
No.    78.    Form  of  plea  of,  134. 

adultery- 
No.  191.    Form  of  bill  for  di- 
vorce for,  by  hus- 
band, 448. 
No.  192.     Form  of  bill  by  wife, 

449. 
No.  200.     Decree    for    divorce 
on  ground  of  adul- 
tery, 475. 
No.  201.    Same,  475. 


affidavits- 
No.  2.  For  rule  to  give  secur- 
ity  for  costs,   10. 

No.  4.  On  motion  to  prose- 
cute as  poor  per- 
son, 14. 

No.  44.  To  obtain  attach- 
ment against  de- 
fendant for  failure 
to  answer,  81. 

No.  101.     To  answer,  166. 

No.  178.  To  petition  to  per- 
petuate testimony, 
39.5. 

No.  299.  To  petition  for  dow- 
er,  937. 

No.  273.  That  complainant 
will  be  prejudiced 
by  giving  notice  of 
application  for  in- 
junction, 793. 

No.  275.  That  no  judge  is 
present  to  grant 
writ  of  injunction, 
794. 

No.  278.  To  obtain  injunction 
on   Sunday,  795. 

No.  166.  Of  non-collusion,  an- 
nexed to  bill  of 
interpleader  353. 

No.  294.  To  bill  for  ne  exeat. 
870. 

No.  180.  To  bill  for  injunc- 
tion, 405. 

No.  22.  Of  publication  as  to 
non-resident  de- 
fendant stating 
place  of  residence, 
64. 
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AFFIDAVITS— ConiiMi/ed. 

No.    23.     Same,  residence  not 

known,  64. 
No.  24.     Same,   defendant   can 
not   be    found,    64. 
No.  25.     Same,  defendant  con- 
cealed within  state, 
65. 
No.  27.     Of  service  of  copy  of 

bill,  66. 
No.  28.     Of   publication    as   to 
unknown       defend- 
ants,  68. 
No.  157.     To    bill    of    review, 

328. 
No.  48.     In  support  of  motion 
to  set  aside  default, 
91. 
No.  294.     To  bill  for  tie  exeat 

rcpiibJica,  870. 
No.  299.     To        petition        for 
dower,  937. 


Form  of  plea,  com- 
plainant an  alien 
enemy,   128. 

suits. 

Petition  for,  penden- 
te lite  by  defend- 
ant, 480. 

Same,  by  complain- 
ant, 481. 

Order  of  reference 
as  to,  482. 

Report  of  master  as 
to,   482. 

Order  confirmins 
master's  report, 
483. 

Interlocutory  decree 
for,  483. 

Decree  for  perma- 
nent alimony,  487. 

Petition  for  rule  to 
show  cause  why 
attachment  should 
not  issue  for  fail- 
ure to  pay.  490. 


aliens- 

No 

71. 

ALIMONY— 

In  divorce 

No. 

203. 

No. 

201, 

No. 

205. 

No. 

206. 

No. 

207. 

No. 

208. 

No. 

209. 

No. 

210. 

ALIMONY— CoH  tinned. 

No.  211.     Order  on  same,  490. 
No.  212.     Writ  of  attachment, 
491. 
1)1  separate  maintenance  suits. 
No.  215.     Order    of    reference, 

as  to,  505. 
No.  216.     Report  of  master  as 
to,   505. 
ALLOWANCE— (See  Alimony.) 
AMENDMENTS- 
NO.  80.     Order     for    leave     to 
amend      bill     after 
plea     to     part     al- 
lowed, 136. 
No.  112.     Petition  for  leave  to 
amend     bill     after 
replication,   188. 
No.  113.     Order    for    leave    to 
amend     bill     after 
demurrer,  etc.,  189. 
No.  114.     Amendment    to    bill, 

189. 
No.  115.     Amendment      to      a 

plea,  192. 
No.  116.     Amendment    to   ans- 
wer, 194. 
No.  117.    Amendment  to  a  de- 
cree, 195. 
ANSWERS  TO  A  BILL— 

No.  64.     Demurrer  to   part  of 
bill    with    answer 
to  residue,  120. 
No.  81.     Order    directing    plea 
to     stand     for     an- 
swer, 139. 
Nos.  83-90.     Titles  to  answers, 

163-164. 
No.  91-2.     Commencement      of 

an  answer,  164. 
No.  93-9.     Frames    of    answer, 

164-165. 
No.  100.     General     frame     of, 

165, 
No.  101.     Affidavit  to,  106. 
No.  102.     Short    form    of    an- 
swer, 166. 
No.  103.     Of  infant   by  guard- 
ian ad   litem,   166. 
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ANSWERS    TO    A    BILL— ro»C(/. 

No.  104.  Statement  in,  cUiini- 
ing  benefit  of  stat- 
ute of  frauds,  167. 

No.  103.  Conclusion  of,  insist- 
ing that  complain- 
ant lias  an  ade- 
quate remedy  at 
law,  168. 

No.  106.     Disclaimer,   172. 

No.  107.  Answer  and  dis- 
claimer, 172. 

No.  108.  Order  upon,  to  pay 
money  into  court, 
173. 

No.  109.  Exceptions  to  an- 
swer for  insuffi- 
ciency, 179. 

No.  110.  Same,  for  scandal 
and  impertinence, 
179. 

No.  111.  Order  to  evunuro 
scandal  from,  ISO. 

No.  116.     Amendment   to,   110. 
(See  Special  Answers  to 
Vakiois  Bills,  etc. 
ANTE-NUPTIAL  CONTRACT. 

No.  322.     Bill     to     set     aside, 
'  1073. 
APPEARANCE— (See  Process  for 

Al'PEABANCE.) 

No.  28a.     Form  of  entry  of,  71. 
ASSIGNMENT  OF  ERRORS— 

No.  332.     Form  of.  1223. 
ASSISTANCE— A\'TIIT  OF— 

No.  238     Form  of  petition  for 
after      foreclosure 
and   sale,   012. 
ATTACHMENT     (See  Process  of 
ArrrABANCK. ) 
No.  210.     Petition   for   rule  to 
show    cause    why 
attachment  should 
not  issue  for  fail- 
ure    to     pay     ali- 
mony, 490. 
No.  211.     Order  on  same,  490. 
No.  212.     Writ  of  attachment, 
491. 


ATTORNEYS— 

Form    of  oath    upon   admission, 
1275. 

No.  337.  Form  of  informa- 
tion against,  gen- 
erally, 1283. 
No.  338.  Same,  for  failure  to 
pay  over  money, 
etc,  1284. 

BILLS  IN  chancery- 
No.  5.    Ancient  bill,  46. 

Miscellaneous  forms  of  con- 
stituent parts  of  an  original 
bill. 

No.  6.     The  address,  48. 

No.  7.     In  Illinois,  48. 

No.  8.     The   introduction,  48. 

No.  9.     By  unmarried  woman, 
48. 

No.  10.     By    married    woman, 
48. 

No.  11.     By  husband  and  wife, 
48. 

No.l2.     By     Infant,     by    next 
friend,  4S. 

No.  12o.     By  Infant,  by  guard- 
ian, 49. 

No.  13.     By    corporation,    49. 

No.  14.     In  U.  S.  Court,  49. 

No.  15.     Premises    or    stating 
part.   49. 

No.  16.       Confederating   part, 
49. 

No.  17.     Charging  part,  49. 

No.  IS.     Jurisdictional    clause, 
50. 

No.  19.     Interrogating       part, 
50. 

No.  20.     Prayer  for  relief,  50. 

No.  21.     Prayers    for    process, 
50. 

No.  114.     Amendment  to,   189. 

No.  112.     Petition  for  leave  to 
amend  after  repli- 
cation, 188. 
In  supplemental  bills. 

No.  140.  Supplemental  bill 
for  specific  per- 
formance, etc.  274. 
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BILLS   IN  CHANCERY— Confd. 

No.  141.  Same,  against  as- 
signee of  bank- 
rupt, 275. 

No.  145.  Original  bill  in  the 
nature  of  supple- 
mental bill,  284. 

No.  146.     Same,    to    carry    de- 
cree    into     execu- 
tion, 288. 
In  'bills  of  revivor. 

No.  147.     Before    decree,    295. 

No.  148.     After  decree,   296. 

No.  150.  In  nature  of  bill  of 
revivor,  307. 

No.  151.     Of   review   and   sup- 
plement, 310. 
In  bills  of  review. 

No.  155.  Upon  error  of  law. 
327. 

No.  156.     On  discovery  of  new 
matter,  328. 
In  bills  of  discovery. 

No.  160.     To  discover  title  in 
aid   of  defense   in 
ejectment,   338. 
In  bill  of  interpleader. 

No.  165.    Generally,   etc.,   351. 

No.  167.     By    fraternal   benefi- 
ciary  society,   353. 
In  bill  to  perpetuate  testimony. 

No.  176.     Generally,   etc.,    390. 
In  cross-bill. 

No.  174.  To  foreclose  suit, 
378. 

No.  175.     In  nature  of  a  plea 
pui»   darrein    con- 
tinuance,  380. 
In  bills  for  specific  performance. 

No.  244.  Of  a  written  agree- 
ment, by  vendee 
vs.  vendor,  666. 

No.  245.     Same,   6G7. 

No.  246.  On  bond  for  a  deed, 
vendee  vs.  legal 
representatives  of 
vendor,  668. 

No.  247.  By  lessee  vs.  lessor, 
of    written    agree- 


BILLS    IN    CHANCERY— Cont'd 
ment     for     lease, 
etc.,   609. 
In  bills  relating  to  partnership 
matters. 

No.  179.  For  a  dissolution  of 
copartnership,  403. 

No.  181.     For    an    account    of 
partnership      deal- 
ings,      injunction, 
etc.,  406. 
In  bills  to  redeem. 

No.  239.  By  heirs  at  law  ot 
mortgagor  against 
mortgagee,  627. 

No.  240.  From  deed  absolute 
on  face,  given  as 
mortgage,  629. 

No.  241.  To  redeem  goods  de- 
posited as  secur- 
ity, etc.,  631. 

No.  242.     To  set  aside  decree 
of  foreclosure,  etc., 
by    heir    of    mort- 
gagor,  etc.,   632. 
In  bills  to  foreclose  mortgages. 

No.  225.  Mortgagee  vs.  mort- 
gagor,  572. 

No.  226.  By  assignee  of  mort- 
gage, 573. 

No.  227.  Against  executor, 
etc.,  of  deceased 
mortgagor,   575. 

No.  228.  Of  mortgage  to  loan 
association,  575. 

No.  229.  Against  administra- 
tor, etc.;  of  mort- 
gagor, 580. 

No.  230.  Of  deed  of  trust  in 
nature  of  mort- 
g"ge,   581. 

No.  231.  Of  a  deed  absolute 
on  face,  intended 
as  mortgage,  583. 

No.  232.     For    strict    foreclos- 
ure, 586. 
In   bills  in  partition  suits. 

No.  25?..  For  partition,  gen- 
erally, G94. 
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BILJ.S   IN  CHANCERY— Conrri. 
No.  253.     Between    two    lieivs, 

subject   to   dower, 

etc.,  G9G. 
No.  254.     For     partition     and 

dower,  G9S. 

In  creditor's  bill. 

No.  282.  Generally  (long 
form),  837. 

No.  283.  Same  (shorter 
form),  843. 

No.  290.  By  judgment  credit- 
or to  set  aside 
fraudulent  judg- 
ment and  sale, 
etc.,  8.52. 

No.  291.  Bill  in  aid  of  exe- 
cution, to  remove 
fraudulent  con- 
veyance, S2G. 

No.  284.  By  creditor  against 
executrix,  of  a  de- 
ceased debtor,  846. 

In  doicer. 

No.  298.     By  widow,  936. 

No.  300.     By  husband.  937. 

No.  301.     By  heirs,  938. 
In  bills  for  divorce. 

No.  189.     For   impotency,   444. 

No.  190.  On  ground  of  former 
marriage,  etc.,  445. 

No.  191.  By  husband,  charg- 
ing adultery,  448. 

No.  192.  By  wife,  charging 
adultery,  praying 
alimony  and  cus- 
tody of  children, 
etc.,  449. 

No.  193.  For  willful  deser- 
tion. 4-53. 

No.  194.  For  habitual  drunk- 
enness, praying 
for  custody  of 
children,  alimony, 
injunction,  455. 

No.  195.  For  attempting  the 
life  of  complain- 
ant, 457. 

No.  196.     For  extreme  and  re- 


BILLS   IN   CUAKCERY—Coiifi!. 
pealed    cruelty, 
461. 

No.  197.  Same,  and  tor  an  in- 
junction, etc.,  462. 

No.  198.     Conviction   of  a   fel- 
ony, etc.,  464. 
Bills  for  separate  maintenance. 

No.  214.     Generally,  503. 
In  bills  to  quiet  title. 

No.  318.  To  quiet  title  and 
cancel   deed,   1066. 

No.  319.  Same,  and  to  set 
aside  tax  deed, 
1067. 

No.  320.  Same,  and  to  set 
aside  contract  ol' 
sale,  1069. 

No.  321.  To  set  aside  deed 
for  failure  of  con- 
sideration,   1070. 

No.  322.  To  set  aside  deed 
in  fraud  of  marital 
rights  and  to  an- 
nul antenuptial 
contract,  1073. 
In  bills  to  set  aside  wills. 

No.  269.     By  heirs  at  law,  754. 
Bill  for  ne  exeat  republica. 

No.  293.     Generally,   869. 
In  bills  to  restrain  waste. 

No.  184.     By  landlord  vs.  ten- 
ant,   and    for    in- 
junction, 413. 
In  bills  relating  to  trusts. 

No.  219.  To  remove  trustee, 
injunction,  535. 

No.  220.  For  appointment  of 
a  new  trustee,  un- 
der a  marriage, 
settlement,   537. 

No.  221.     For     authority     to 
lease     real     estate 
contrary   to   provi- 
sions of  will,  538. 
In  bills  for  injunction. 

No.  180.  Affidavit  to  bill  for, 
405. 

No.  273      Affidavit    that    com- 
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BILLS    IN   CHANCERY— Con rd. 
plainant     will     be 
prejudiced    by    no- 
tice, 793. 
No.  274. '  Notice     of     applica- 
tion for,  793. 
No.  275.     Affidavit      that      no 
judge  is  present  to 
grant,   794. 
No.  276.     Order  for,  by  judge, 

794. 
No.  277.     Same,     by     master, 

794. 
No.  278.     Affidavit    to    obtain, 

on  Sunday,  79.5. 
No.  279.     Motion    to    dissolve, 

800. 
No.  280.     Suggestion    of    dam- 
ages, 805. 
Bill  to  set  asifle  j\idgment. 
No.  185.     Form    of,   generally, 

421. 
No.  186.     Same,     on     replevin 
bond,  422. 
In   bills  to   correct   arid   reform 
deed.  etc. 
No.  218.     Generally,   etc.,    521. 
In  Mils  for  subrogation. 

No.  297.     By  surety  to  be  sub- 
rogated   to    rights 
of  mortgagee,  884. 
In  bills  to  enforce  vendor's  lien. 
No.  187.     Form    of,   generally, 
433. 
In  bills  to  enforce  contribution. 
No.  222.     Form      of      bill, 
against  cosureties. 
550. 
No.  223.     Same,  by  heir,  550. 
In    hills    to    dissolve    insolvent 
corporations. 
No.  224.     Form   of  bill,   557. 
In    hills    to    enforce    mechanics' 
liens. 
No.  306.     On  written  contract. 

etc.,  1031. 
No.  307.     Same,  on  verbal  con- 
tract, 1032. 


BILLS  IN  CHANCERY—  Confd. 

No.  308.  Same,  on  implied 
contract,    1034. 

No.  309.  Of  allegation  of  fil- 
ing claim  for  lien, 
1036. 

No.  310.  O  f  allegations  in 
bill  of  filing  state- 
ment, etc.,  with 
circuit  clerk,  1036. 

No.  311.  Answer  of  owner  to 
bill  for,  1037. 

BOND  FOR  costs- 
No.  1.    Form  of,  8. 
CARLISLE   TABLE— 969 
CERTIFICATE  OF  EVIDENCE— 

No.  173.     Form  of,  366. 
CERTIFICATE       OF       IMPORT- 
ANCE— 
No.  325.     Petition  for,  1152. 
CERTIORARI— 

No.  324     Petition     for,     from 
Supreme        Court, 
1092. 
CLAIM     FOR     LIEN- (See     Me- 
chanics' Lien.) 

commissioners- 
No.  256.    Decree       appointing 
to  make  partition, 
etc.,  707. 

No.  257.  For  partition  and 
dower,  70S. 

No.  258.     Same,   709. 

No.  259.     Oath  of,  711. 

No.  200.  Report  of,  making 
partition,   713. 

No.  261.  Same,  that  premises 
are  not  suscepti- 
ble of  division, 
714. 

No.  263.     Decree       confirming 
report  of,  and  fix- 
ing solicitor's  fees, 
714. 
To  assipn  doivcr. 

No.  302.  Decree  for  dower  and 
appointing  com- 
missioners.    940. 

No.  303.     Oath  of,  941. 
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COMMISSIONERS— CoJi<i»«c(i. 
No.  304.     Report  of,  etc.,  946. 

contempt- 
No.  213.    Order       committing 
defendant  for  fail- 
ure    to     i)ay     ali- 
mony, 291. 

CONTRACTOR— (See   Mech.\mcs' 

LlE.\.) 

contribution- 
No.  222.    Form  of  bill  to  en- 
force,   against    co- 
sureties, 550. 
No.  223.     Same— by  heir,   550. 
COSTS    —    BOND    FOR   —    (See 
Seclkmy  for  Costs.) 
No.  1.     Form  of,  S. 
No.  2.     Form    of   affidavit    for 
rule  to  give  secur- 
ity for,  10. 
No.  4.     Form    of    affidavit    for 
leave    to    prosecute 
as   a   poor    person, 
14. 

coverture- 
No.  68.     Plea  of,  128. 

conviction  of  felony- 
No.  198.    Form  of  bill  for  di- 
vorce   on    account 
of,  464. 

corporations- 
No.  224.    Form  of  bill  to  dis- 
solve when  insolv- 
ent, 557. 
CREDITOR'S  bill- 
No.  282.     Generally         (long 

form),  837. 
No.  283.     Same,       (shorter 

form),  843. 

No.  284.     Against   executor  of 

deceased       debtor, 

84G. 

No.  285.     Order    appointing   a 

receiver,   etc..   849. 

No.  286.     Order    of    reference 

to  master,  850. 
No.  287.     Decree      that      com- 
plainant's debt  be 
paid  out  of  funds 


CREDITOR'S  BITA^— Continued. 
in    hands    of    re- 
ceiver, 850. 
No.  288.     Petition      by      judg- 
ment   creditor    to 
be  made   party   to 
suit  pending,  851. 
No.  289.     Order  making  judg- 
ment    creditor     a 
party,  etc.,  852. 
No.  290.     To  set  aside  a  fraud- 
ulent       judgment 
and  sale,  852. 
No.  291.     Bill  in  aid  of  an  ex- 
ecution  to  remove 
fraudulent  convey- 
ance, 826. 
No.  292.     Decree  setting  aside 
a    fraudulent    con- 
veyance, in  aid  of 
execution,  864. 
CROSS-BILLS— 

No.  174.     To     foreclose     prior 
mortgage,  in   fore- 
closure suit,  378. 
No.  175.     Cross-bill  in  the  na- 
ture of  a  plea  puis 
darrein         contin- 
uance, 380. 
CROSS-ERRORS— (See     Practice 
IN'   Supreme  and  Appp;llate 
Courts.  ) 
CRUELTY- 
NO.  196.     Form  of  bill  for  di- 
vorce   on    account 
of,  461. 
No.  197.     Same,     praying     in- 
junction, 462. 
DECREES— (See  Orders.) 

No.  47.  Decree  pro  confesso 
on  notice  by  publi- 
cation, 88. 
No.  51.  Decree  setting  aside 
a  decree  where  de- 
fendant was  not 
personally  notified, 
96. 
No.  54.  Decree  dismissing 
bill  at  hearing,  103. 
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DECREES— Con^iiiKCfJ. 

No.  117.     Aniendment   to,   195. 

No.  130.  Caption  of  decree, 
title  of  cause,  25S. 

No.  131.  Recitals  of  decree  or 
order,   261. 

Nos.  132-3-4.     General       forms 
of  decrees,  264. 

No.  134a.  Order  for  cause  to 
stand  over  to  add 
new  parties,  265. 

No.  135.  Order  for  cause  to 
stand  over  to  sup- 
ply proofs,  26G. 

No.  54.     Final  decree  dismiss- 
ing bill  at  the 
hearing,  103. 
I?i  bills  of  interpleader. 

No.  172.     Decree  on  bill  of  in- 
terpleader,     refer- 
ring same  to  mas- 
ter, 361. 
In  bills  for  specific  performance. 

No.  249.  Decree  of  reference 
as  to  vendor's  ti- 
tle, 674. 

No.  250.  Decree  for  account, 
674. 

No.  251.     Final  decree  for  spe- 
cific   performance, 
etc.,  675. 
In  bills  relating  to  partnership 
matters. 

No.  182.  Decree  for  an  ac- 
count of  partner- 
ship dealings.  407. 

No.  183.     Final  decree  for  dis- 
solution,   and     ac- 
count, 408. 
In  bills  to  redeem. 

No.  243.     Decree    for    redemp- 
tion, 635. 
In  bills  to  foreclose  mortgaues. 

No.  233.  Decree  of  foreclos- 
ure, etc.,  pro  con- 
fesso,   598. 

No.  234.  Same,  upon  hcarinf;, 
601. 


DECREES— Co)!iJ»iMe(i. 

No.  235.  Decree  of  strict  fore- 
closure, 601. 

No.  237.  Decree  confirming 
master's  report  of 
sale  in  foreclosure 
and  for  deficiency, 
608. 
In  creditor's  bills. 

No.  287.  Decree  that  com- 
plainant's debt  be 
paid,  etc.,  850. 

No.  292.     Decree  setting  aside 
fraudulent  convey- 
ance in  aid  of  exe- 
cution, 864. 
In  partition  suits. 

No.  256.  Decree  for  partition, 
etc.,  707. 

No.  257.     Same,        appointing 
commissioners, 
708. 

No.  258.  Same,  for  partition 
and  dower,  709. 

No.  263.  Decree  confirming 
reiiort  of  commis- 
sioners fixing  and 
taxing  solicitor's 
fees,  etc.,  714. 

No.  264.     Decree  of  sale,   720. 

No.  266.     Decree       confirming 
sale,  726. 
In  proceedings  for  doiver. 

No.  302.     Decree     for     dower, 
appointing       com- 
missioners, 940. 
In  bills  for  divorce. 

No.  200.  Decree  for  divorce 
for  adultery,  475. 

No.  201.  Same,  granting  cus- 
tody of  chihlrcn, 
etc.,  475. 

No.  202.  Same,  for  extreme 
and  repeated  cruel- 
ty, on  verdict  of 
jury,  476. 

No.  203.  Decree  for  alimony, 
pendente   lite,  480. 
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DECREKS— Continued. 

No.  209.     Decree     for     perma- 
nent alimony,  487. 
Separate  mainteiianvc. 

No.  217.     Decrpo   for   separate 
maintenance,    512. 
In  bills  to  quitt  title. 
No.  321.     Decree  to  quiet  title 
and    cancel     deed, 
1070. 
in  bills  to  set  aside  uHll. 
No.  271.     Decree  setting  aside 
a  will,  etc.,  759. 
In   proceedings    to    enforce   me- 
chanics' liens. 
Xo.  314.     Decree  allowing  lien, 
and  for  sale,  1040. 
No.  315.     Same,    where    there 
are  other  proceed- 
ings   pending    un- 
adjusted, 1041. 
No.  316.     Same,     when     there 
are    several    liens, 
and  a  mortgage  to 
be   adjusted,    1041. 
In  bill  to  enforce  vendoi''s  lien. 
No.  188.     Decree  allowing  lien, 
and  for  sale,  434. 
Deficiency. 

No.  237.     Form   of   decree   for 
foreclosure,  608. 

DEEDS  OF  trust- 
No.  230    Form  of  bill  to  fore- 
close, 581. 
DEFAULT — (See     Taking     Bills 

FOU    COXI'ESSED.) 

DEFENSES    TO    A    SUIT— (See 
Demurrers,   Pleas.   Answer 
Axn  Disclaimer,  etc.) 
DEMURKERS— 

No.  55.     Form   of   general   de- 
murrer,   117. 
No.  56.     Form,     same     (short 

form),   117. 
No.  57.     For    want   of   equity, 

lis. 

No.  58.     For  multifariousness, 

118. 
No.  59      For   want  of   parties, 

118. 


DEMURRERS— Continued. 

No.  60.     For   want  of  privity, 

119. 
No.  61.     To   bill   of   discovery, 
defendant   could   he 
examined     as     wit- 
ness, 119. 
No.  62.     Complainant    has    no 
interest  in  the  sub- 
ject, 119. 
No.  63.     Demurrer   to    a    part 

of  a  bill,  119. 
No.  64.     Same,  with  answer  to 

residue,    120. 
No.  143.     To  supplemental  bill, 

278. 
No.  159.     To    bill    of    review. 

332. 
No.  161.     To  bill  of  discovery, 
defendant    has    no 
interest,  341. 
No.  162.     Same,    for    want    of 

privity,  342. 
No.  168.     To     bill     of     inter- 
pleader   for    want 
of  affidavit  of  non- 
collusion,  355. 
No.  169.     Same,  for  not  show- 
ing claim  of  right 
In   defendant,  356. 
No.  170.     Same,  for  not  show- 
ing   any    right    in 
complainant        t  o 
compel  defendants 
to  interplead,   356. 

depositions- 
No.  128.    Form  of  notices  and 
interrogatories  for 
taking,  228. 
desertion— WiLLFiTL— 

No.  193.     Form  of  bill  for  di- 
vorce on,  453. 
DIMINUTION  OF  RECORD— 

No.  336.     Form   of.  suggestion 
of,  1233. 
DISMISSAL  OF  BILI^ 

No.  53.     Order    allowing.    103. 
No.  54.     Decree     at     hearing, 
103. 
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disclaimer- 
No.  106.    Form  of  disclaimer, 

172. 
Xo.  107.     Same,    and    answer, 
172. 
DISCOVERY— Bills  of— 

No.  160.  Form  of  to  discover 
title  in  aid  of  de- 
fense in  ejectment, 
338. 
Xo.  161.  Form  of  demurrer 
to,  defendant  lias 
no  interest,  341. 
No.  162.     Same    for    want    of 

privity,  342. 
No.  163.     Form     of     plea     to, 
that  action  at  law 
having  jurisdiction 
is  pending,  343. 
No.  164.     Same,  that  a  discov- 
ery  would   compel 
defendant     to     be- 
tray confidence  as 
solicitor,  etc.,  343. 
DISMISSAL  OF  BILI^— 

Xo.  .53.  Order  showing  com- 
plainant to  dismiss 
bill,  103. 
No.  54.  Final  decree  dismiss- 
ing bill  at  hearing, 
103. 

distribution- 
No.  267.     Order   for,   in    parti- 
tion,  727. 

No.  268.     Report   of.   in   parti- 
tion, 728. 
DIVORCIi^-BrLI.s    for— 

No.  189.     For   impotency,   444. 

Xo.  190.  Former  marriage 
etc.,   44.'5. 

Xo.  191.  By  husband,  charg- 
ing  adultery,    448. 

No.  192.  By  wife,  charging 
adultery,  for  ali- 
mony, etc.,  449. 

No.  193.  Willful  desertion, 
453. 

No.  194.  Habitual  drunken- 
ness, for  alimony, 
etc.,  455. 


DIVORCE — Continued. 

No.  195.  For  attempting  life 
of  complainant, 
457. 

No.  196.  Extreme  and  re- 
peated cruelty, 
461. 

No.  197.  Same,  praying  for 
injunction,  462. 

No.  198.  Conviction  of  a  fel- 
ony,  etc.,  464. 

No.  199o.     Form   of   order   di- 
recting    issue     of 
fact  to  be  tried  by 
jury,  473. 
Form    of    decrees,    etc.,    for    di- 
vorce. 

No.  200.  For  adultery,  pro 
confesso,  etc.,  475. 

No.  201.  Same,  and  custody 
of  children,  475. 

No.  202.  For  extreme  and  re- 
peated cruelty,  up- 
on verdict,  476. 

No.  203.  Petition  for  alimony, 
pendente   lite,  480. 

No.  204.     Same,  481. 

No.  205.  Order  of  reference 
as  to  alimony,  etc.. 
pendente  lite,  482. 

No.  206.  Report  of  master  as 
to  allowance,  of, 
etc.,  482. 

No.  207.  Order  confirming 
master's  report  as 
to,  4S3. 

No.  208.  Interlocutory  decree 
for  alimony  pen- 
dente Htc,  483. 

No.  209.  Decree  for  perma- 
nent alimony,  487. 

No.  210.  Petition  for  rule  to 
show  cause  why 
attachment  should 
not  issue  for  fail- 
ure to  pay,  490. 

No.  211.     Order  on  same,  490 

No.  212.  Writ  of  attachment, 
491. 
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VIVORCE— Cunt  iniicd. 

No.  213.     OrdiT        committing 
defendant  for  ion- 
tempt,  2'Jl. 
DOWER — PmuihuiNcs  for— 

Renunciation   by    widow,   92S. 
■     No.  298.     Petition     for    dower 
by  widow,  936. 

No.  299.  Affidavit  to  petition, 
937. 

No.  300.  Petition  for  dower 
by   husband,   937. 

No.  301.  Petition  by  heirs  to 
have  dower  as- 
signed, 938. 

No.  302.  Decree  for  dower, 
apointing  commis- 
sioners to  make 
assignment,  940. 

No.  303.  Oath  of  commission- 
ers, 941. 

No.  304.  Report  of  commis- 
sioners, assigning 
dower,  etc.,  946. 

No.  30.^.     Bill  for  appointment 
of    trustee    to    re- 
lease, etc.,  973. 
DOWER  TABLES— (See  Tables.) 
DRUNKENNESS— Habitual- 
No.  194.     Form  of  bill  for  di- 
vorce, 455. 
ENTRY  OP  APPEARANCE— 

Ni.  r^a.     Form    of,    71. 

equity- 
No.  57.    B'orm     of     demurrer 
for  want  of,  118. 

errors- 
No.  332.    Form  of  assignment 

of,   1223. 
No.  333.     Form  of  joinder  in, 

1226. 
No.  334.     Form  of  plea  of  re- 
lease of.  1228. 
No.  335.     Form  of  plea  of  stat- 
ute  of   limitations 
to    writ    of   error, 
1229. 
EVIDENCE— (See    Evidence    and 
Depositions.) 


EVIDENCE— CoHriuMCd. 

No.  173.     Form    of    certificate 
of,  366. 
EVIDENCE      AND      DEPOSI- 
TIONS— 

No.  125.  Petition  for  i)roduc- 
tion  of  papers, 
etc.,  223. 

No.  126.     Order  for  production 
of  papers,  223. 
223. 

No.  127.  Notice  to  produce 
documents,  etc.,  at 
the   hearing,   224. 

No.  128.  Notice  and  interrog- 
atories to  take 
deposition,  228. 

No.  119.  Order  of  reference 
to  master  to  take 
proofs,  etc.,  209. 

No.  120.  Master's  report  of 
testimony,   210. 

No.  121.  Order  of  reference 
to  master  to  state 
accounts,    211. 

No.  122.  Master's  report  stat- 
ing accounts,   212. 

No.  123.  Objections  to  mas- 
ter's report,  214. 

No.  124.     Exceptions    to    mas- 
ter's report,  214. 
EXCEPTIONS  TO  ANSWER— 

No.  109.  To  answer  for  in- 
sutflciency,   179. 

No.  110.  Same,  for  scandal 
and  impertinence, 
179. 

No.  111.     Order,     to     expunge 
scandal     and     im- 
pertinence      from 
answer.   180. 
EXCEPTIONS  TO  A  BILI^- 

No.  52.  Form  of  exceptions 
for  impertinence, 
and  scandal,  99. 

exceptions     to     master's 
report- 
No.  123.    Form    of    objections 
taken     to,     before 
master,  214. 
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EXCEPTIONS  TO  MASTERS  RE- 
PORT— Continued. 
No.  124.     Exceptions    to,    filed 
in  court,  etc.,  214. 
No.  265.     Exceptions  to  report 
of    sale    in    parti- 
tion, 725. 

execution- 
No.  291.    Form  of  bill  in  aid 
of  execution  to  re- 
move     fraudulent 
conveyance,  S2G. 
FEES — Solicitors' — 

No.  263     Decree     fixing     and 
taxing     in     parti- 
tion, 714. 
No.  267.     Same,  727. 

feigned   issues— trial   by 
jury- 
No.  129.    Form    of    order    di- 
recting an  issue  of 
fact  to  be  tried  by 
a  jury,  246. 

No.  199o.  Same  in  divorce 
case.  473. 

No.  270.     Same,     as     to     the 
validity   of  a  will. 
758. 
FELONY — Conviction   of — 

No.  198.     Form  of  bill  for  di- 
vorce     on      that 
ground,  etc.,  464. 
FORECLOSURE   OF  MORT- 
GAGES, ETC.— 

No.  225.  Mortgagee  vs.  mort- 
gagor, 572. 

No.  226.  By  assignee  of  mort- 
ga.ge,  573. 

No.  227.  Mortgagee  vs.  exec- 
utor, of  deceased 
mortgagor,  575. 

No.  228.  To  foreclose  mort- 
gage given  to  loan 
association,   576. 

No.  229.  Same,  against  ad- 
ministrator, etc., 
of  mortgagor,  5S0. 

No.  230.  To  foreclose  deed  of 
trust  in  nature  of 
mortgage,  581. 


FORECLOSURE  OF  MORT- 
GAGES— Continued. 

No.  231.  To  foreclose  deed 
absolute  on  its 
face,  intended  as 
a  mortgage,  583. 

No.  232.  For  strict  fore- 
closure, 586. 

No.  174.  Cross-bill  to  a  fore- 
closure suit,  by 
first  mortgagee, 
378. 

No.  242.  Form  of  bill,  to  set 
aside  decree  of 
foreclosure,  632. 

No.  233.  Decree,  pro  confesso. 
for  foreclosure  and 
sale,  598. 

No.  234.  Same,  upon  the 
hearing,   601. 

No.  235.  Decree  of  strict  fore- 
closure, 601. 

No.  236.  Master's  report  of 
sale,  605. 

No.  237.  Decree  confirming 
same  and  for  defi- 
ciency, 608. 

No.  238.  Petition  for  writ  of 
assistance  after 
sale,  612. 

FORMER  adjudication- 
No.  75.    Plea  of,  132. 

FORMER  marriage- 
No.  190.    Form  of  bill  for  di- 
vorce    on     that 
ground,  445. 
FORRIER  SUIT  PENDING— 

To.  74.     Plea    of    former    suit 
pending,  130. 
FRAUDULENT   CONVEYANCE— 
No.  291.     Form   of   bill   to   re- 
move, 826. 
No.  292.    Decree  setting  aside, 
864. 
GUARDIAN  AD  LITEM— 

1^0.  103.     Form    of   answer   of 

infant  by,  166. 
No.  82.     Order  appointing,  162. 
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HABITUAL  DUrN'KI'^NXICSS— 
No.  194.     Form  of  bill  for  ili- 
vorce    on    ground 
of,  455. 
HOUSE  OF  ILL-FAME— 

No.  2SL  Form  of  bill  to 
abate,  812. 

husband- 
No.  322.  Bill  to  set  aside  con- 
veyance by,  in 
fraud  of  marital 
rights  of  w  i  r  e, 
1073. 

impertinence- 
No.  52.    Exceptions  to  bill  for, 
99. 
IMPOTENCY— 

No.  189.  Form  of  bill  for  di- 
vorce on  that 
ground,  444. 

importance- 
No.  325.    Petition    for    certifi- 
cate of,  1152. 
INFANTS— (See  GrAnniA.N  ao  Li- 
tem.) 
No.  12.     Introduction     to    bill 

by   infant,   48. 
No.  103.     Answer  by,  166. 
IXFORMATIOX— 

No.  337.  Form  of,  against  at- 
torney, generally, 
1283. 
No.  338.  Form  of,  against  at- 
torney for  failure 
to  pay  money, 
1284. 
INJUNCTIONS— 

Forms  relatinr/  to  injunctions. 
No.  21b.     Form  of  prayer  for, 

51. 
No.  171.     Order  for,  on  bill  of 

interpleader,  358. 
No.  180.     Affidavit  to  bill  for 

405. 
No.  273.  Affidavit  that  com- 
plainant will  be 
prejudiced  by  giv- 
ing notice  of  appli- 
cation for,  793. 


I.NMUNCTIONS- ro»(iHi(e(7. 

No.  274.  Notice  of  applica- 
tion for,  793. 

No.  275.  Affidavit  that  no 
judge  is  present  to 
grant  writ  of,  794. 

No.  276.  Order  for,  by  a 
judge,  794. 

No.  277.  Same,  by  master,  in 
absence  of  a  judge, 
794. 

No.  278.  Affidavit  to  obtain 
injunrtion  on  Sun- 
day, 795. 

No.  279.  Motion  to  dissolve 
injunction,   800. 

No.  280.  Suggestion  of  dam- 
ages on  dissolu- 
tion of,  805. 

No.  184.  Bill  by  landlord  to 
restrain  waste, 
413. 

No.  281.  Bill  to  restrain  oper- 
ation of  house  of 
ill-fame,  812. 

iNSAffE  person- 
No.  305.    Bill      for      apjjoint- 
ment  of  trustee  to 
convey    dower    of, 
973. 
INSOLVENT   CORPORATION- 
NO.  224.     Form  of  bill  to  dis- 
solve, 557. 

insufficiency- 
No.  109.    Exceptions     to     an- 
swer for,   179. 
INTERPLEADER- Bill  of— 
Forms  relating  to. 

No.  165.     Bill  of  interpleader, 

351. 
No.  166.     Affidavit   of   non- 
collusion  to  be  an- 
nexed   to    bill    of, 
353. 
No.  167.     Bill      by      fraternal 
beneficiary  society, 
353. 
No.  168.     Demurrer  to  bill  for 
want    of    affidavit 
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INTERPLEADER— CoJiiiJiued. 

of       non-collusion, 
355. 

No.  169.  Same,  for  not  show- 
ing any  claim  of 
right  in  defendant, 
356. 

No.  170.  Same,  for  not  show- 
ing any  right  in 
complainant  t  o 
compel  defendants 
to  interplead,  356 

No.  171.  Order  for  injunc- 
tion on  bill  of,  358. 

No.  172.  Decree  of  reference 
to  master,  361. 

interrogatories- 
No.  128.    Form  of,  for  taking 
deposition,   228. 
JUDGMENT  S — Biixs    to    Set 
Aside — 
No,  185.     Form   of  bill   to   set 
aside       judgment. 
421. 
No.  186.     Bill  by  sureties,  422. 

JOINDER  IN  error- 
No.  333.     Form  of,  1226. 

jurisdiction- 
No.  67.    Form      of      plea     in 
abatement    to    the 
jurisdiction  of  the 
court,  127. 
JURY — Trial    by- (See    Feigned 
Issues — Trial    by    Juwes.) 
LANDLORD  AND  TENANT— 
No.  184.     Form  of  bill  by  land- 
lord   against    ten- 
ant     to      restrain 
waste,    injunction, 
etc.,  413. 
LIENS — (See   Mechanic's   Lien — 
Vendor's  Lien.) 

limitations- 
No.  76.    Form  of  plea  of  the 
statute    of    limita- 
tions, 132. 
No.  335.     Same,  to  writ  of  er- 
ror,  1229. 


LOAN  association- 
No.  228.    Bill  by,  to  foreclose 
mortgage,    576. 

MASTER  IN  chancery- 
No.  31.  Order  of  reference  to, 
when  defendant 
does  not  submit, 
75. 

No.  32.  Order  of  reference  to, 
in  case  of  con- 
tempt for  not  an- 
swering, 76. 

No.  37.  Order  to  refer  sec- 
ond or  third  an- 
swer to,   78. 

No.  40.  Report  of,  upon  ex- 
ceptions to  an- 
swer for  insuffi- 
ciency, 79. 

No.  42.  Report  of,  as  to  suffi- 
ciency of  examina- 
tion, 80. 

No.  43.  Exceptions  to  mas- 
ter's report  on 
exceptions  to  an- 
swer, 80. 

No.  119.  Order  of  reference 
to  take  proof,  209. 

No.  120.  Report  of  testimony, 
210. 

No.  121.  Order  of  reference 
to  state  account, 
211. 

No.  122,  Report  on  stating 
account,   212, 

No.  123.  Objections  to  mas- 
ter's  report,    214, 

No,  124,  Exceptions  to  mas- 
ter's report,  214, 

No,  139,  Order  of  reference 
and  to  produce 
books,  etc.,  266. 

No.  172,  Order  of  reference 
on  bill  of  inter- 
pleader,   361, 

No,  236,  Report  of  sale  in 
foreclosure,  605, 

No,  237.  Decree  conrinning 
same,  60S. 
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MASTER     IN     CHANCER  Y— 
Contd. 

No.  205.  Exception  to  report 
of  sale  by,  in  par- 
tition,  ~2i>. 

No.  268.  Report  of  distribu- 
tion by,  728. 

No.  215.  Order  of  reference 
in  specific  per- 
formance, 505. 

No.  286.  Order  ot  reference 
in  creditor's  bill, 
850. 

No.  205.  Order  of  reference 
in  divorce  suits, 
482. 

No.  206.  Report  ot  master  in 
divorce  suits,  482. 

No.  207.  Order  confirming  re- 
port of  master, 
483. 

No.  215.  Order  of  reference 
in  separate  main- 
tenance   suit,    505. 

No.  216.  Report  of  master  In 
separate  mainte- 
nance suit,  505. 

No.  296.  Order  of,  granting 
ne  exeat,  872. 

No.  277.     Order    of,     granting 
injunction,  794. 
MECHANIC'S    LIEN   —   Proceed- 
ings TO  Enforce — 

Notice    by    sub-contractor,    to 
owner,  1022. 

No.  306.  Bill  for  on  written 
contract.    1031. 

No.  307.  Petition  for,  on  ver- 
bal contract,  1032. 

No.  308.  Petition  for,  on  an 
implied  contract, 
1034. 

No.  309.  Of  allegation  of  fil- 
ing claim  for  lien, 
1036. 

No.  310.  Allegation  in  bill  of 
filing  claim,  etc., 
with  circuit  clerk, 
1036. 


MECHANIC'S  LIEN— CojitijiMGd. 

No.  311.  Answer  of  owner, 
defendant,  to  bill 
or  petition  for, 
1037. 

No.  312.  Same,  setting  up 
discharge  of  lien, 
10:!8. 

No.  313.  Same,  setting  up  a 
lien  for  materials, 
1039. 

No.  314.  Decree  of  lien  and 
sale,  1040. 

No.  315.  Same,  where  other 
proceedings  pend- 
ing unadjusted, 
1041. 

No.  316.  Same,  where  there 
are  several  liens 
and  a  mortgage  to 
be   adjusted,    1041. 

No.  317.  Claim  for  lien,  1043. 
MISTAKES— Bills  to  Correct 
AND  Reform  Deeds,  etc. — 

No.  218.  Form  of  bill  for, 
521. 

MORTGAGES— (See   Foreclosure 

OF  Mortgages.) 

MULTIFARIOUSNESS— 

No.  58.     Form  of  demurrer  to 

bill     on     that 

ground,  118. 
NE   EXEAT— Reitmlica- 

No.  293.     Bills   for,  etc.,   869. 
No.  294.     Affidavit  to  bill  for, 

870. 
No.  295.     Order     of     judge 

granting  writ,  872. 
No.  296.     Same,  of  master,  in 

absence  of  a  judge, 

872. 

northampton  table,  966. 
notice- 
No.  26.    Form  of,  to  be  served 
,    with   copy   of  bill, 
66. 
No.  127.     Form  of,  to  produce 
documents,  at 
hearing,  224. 
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NOTICE— Coniimied. 

No.  128.  Form  of  notice  for 
taking  deposition, 
228. 
No.  274.  Of  application  for 
injunction,  793. 
Form  of  notice  of 
mechanic's  lien, 
1022. 

OATH— (See  Affidavits.) 

No.  259.     Of  commissioners  in 

partition     suits, 

711. 

No.  303.     Of  commissioners  to 

assign  dower,  941. 

Of   attorneys   when   admitted, 

1075. 

objections- 
No.  123.     Form     of,     to     mas- 
ter's report,  214. 
ORDERS— (See  Decrees.) 

No.  49.  Order  sotting  aside 
default.  91. 

No.  53.  Order  allowing  com- 
plainant to  dismiss 
bill,  103. 

No.  74.  Of  reference  of  a 
plea  of  former 
suit   pending,   130. 

No.  SO.  Granting  leave  to 
amend  bill  after 
plea  is  allowed, 
136. 

No.  81.  D  i  r  ect  ing  plea  to 
stand  for  answer, 
139. 

No.  82.  Appointing  guardian 
ad  litem,  162. 

No.  lOS.  To  pay  money  into 
court,  173. 

No.  iri.  To  expunge  scandal, 
from  answer,  ISO. 

No.  113.  For  leave  to  amend 
bill,  after  general 
demurrer,  189. 
No.  126.  For  production  of 
books  and  papers, 
223. 
_     No,  119.     Of  reference  to  mas-   I 


ORDERS— Co?i<i«  Med. 

ter  to  take   proof, 
etc.,  209. 
No.  121.     Same    to    state    ac- 
counts, 211. 
No.  129.     Directing    an     issue 
of  fact  to  be  tried 
by  jury,  246^ 
No.  131.     Recitals     of     decree 

or  order,   261. 
Nto.  132.     General  form  of  or- 
der,  265. 
No.  135.     For   cause    to   stand 
over    to    supply 
proofs,  266. 
No.  134o.     For  cause  to  stand 
over     to     add     to 
new  parties,  265. 
No.  139.     Of     reference,     etc., 
generally,  266. 
In  process  for  appearance. 
No.  47.     Defaulting   defendant 
notified    by    publi- 
cation,  88. 
No.  29.     Where  defendant  ap- 
pears    or     is     at- 
tached, 75. 
No.  30.     Of     commitment     of 
defendant   for  diso- 
beying order,  75. 
No.  31.     Of     reference     where 
defendant  does  not 
submit    to    answer 
exceptions,  75. 
No.  32.     In  case   of  contempt, 
directing  of  inter- 
rogatories, 76. 
No.  a.ij.     Convicting   defendant 

of  contempt.  77. 
No.  36.     For    further    answer 
after      report      of 
master,  78. 
No.  37.    Of   reference   of   sec 

end  answer,  78. 
No.  3,S.  For  attachment  on 
third  answer,  78. 
No.  39.  For  examination  of 
defendant  on 
third   answer,   78. 
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ORDEKS— Continued. 

Xo.  4').     For   iittailiment,   81. 
No.  46.     For  sheriff,   83. 
No.  46o.     For       sequestration, 
84. 
7)1  bills  of  revivor. 

No.  149.     Order      of      revivor, 
300. 
In  bills  of  review. 

No.  154.     Older    for    leave    to 
file  bill  of  review, 
325. 
In  bill  of  interpleader. 

No.  171.     Order     for     injunc- 
tion  in,   358. 
No.  172.     Of  reference  to  mas- 
ter,  361. 
In  bills  relating  to  partnership 
matters. 
No.  1S2.     Order  appointing  re- 
ceiver   in    a    suit 
between    partners, 
407. 
In  partition. 
No.  267.     Fixing    solicitor's 
fees,  727. 
In  creditor's  bills. 

No.  285.     Order  appointing  re- 
ceiver,   etc.,    849.. 
No.  286.     Order  referring  cred- 
itor's bill  to  mas- 
ter, etc.,  850. 
No.  289.     Order    making    a 
judgment   creditor 
party  to  creditor's 
bill,  852. 
In  bills  for  divorce. 

No.  199o.     Order      directing 
trial  by  jury,  473. 
No.  205.     Order    of    reference 
as  to  alimony,  etc.. 
pendente  lite.   482. 
No.  207.     Order  confirming  re- 
port of  master  as 
to,  etc.,  483. 
Separate  maintenance. 

No.  215.  Order  of  reference 
to  master  to  take 
proof,  etc.,  505. 


ORDER  S—Conlin  ucd. 
In  bills  to  set  aside  loill. 

No.  270.     Order    directing    an 
issue  of  fact,  75S. 
In  ne  exeat. 

No.  295.     Order      of     judge 
granting    writ    of, 
etc.,  872. 
No.  296.     Order      of      master, 
etc.,  872. 
In  injunctions.     . 
No.  276.     Order  for  injunction 

by  judge,  794. 
No.  277.     Same,      by      master, 
etc.,  794. 
In  specific  performance. 

No.  249.  Order  of  reference 
to  master,   674. 

parties- 
No.  59.  Form  of  demurrer 
for  want  of  par- 
ties, 118. 
No.  72.  Form  of  plea  of  want 
of  proper  parties, 
129. 

PARTITION  suits- 
No.  252.    Bill     for     partition, 
694. 

No.  253.  Same,  between  two 
heirs,  subject  to 
widow's  dower, 
696. 

No.  254.  Same,  for  partition 
and  dower,  698. 

No.  255.     Petition  for,  699. 

No.  256.     Decree  for  partition 
and       appointing 
commissioners, 
707. 

No.  257.     Same,  same,  708. 

No.  258.  Same,  same,  for 
partition  and  dow- 
er,  709. 

No.  259.  Oath  of  commission- 
ers, 711. 

No.  2fi0.  Report  of  commis- 
sioners, making 
partition,  713. 
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PARTITION      Sims— Continued. 

No.  2G1.  Same,  that  premises 
are  not  suscepti- 
ble of  division, 
714. 

No.  262.  Motion  by  complain- 
ant's soliiitor  for 
fixing  and  taxing 
of  solicitor's  fee, 
714. 

No.  263  Decree  confirming  re- 
port of  commis- 
sioners making 
partition,  and  fix- 
ing and  taxing 
solicitor's  fee,  714. 

No.  264.  Decree  for  sale  of 
premises,  720. 

No.  265.  Exceptions  to  mas- 
ter's report  of 
sale,  72.5. 

No.  266.  Decree  confirming 
sale  in  partition. 
726. 

No,  267.  Order  fixing  and 
taxing  solicitor's 
fees,  and  for  dis- 
tribution, 727. 

No.  268.     Master's     report     of 
distribution,  72S. 
PARTNERSHIP      MATTERS      — 
Bills  Relating  to — 
Forms  in  connection  therewith. 

No.  179.  Bill  for  dissolution 
o  f  partnership, 
40H. 

No.  180.  AflSdavit  to,  for  in- 
junction,   40.5. 

No.  181.  Bill  for  an  account 
l)et\veen,  and  in- 
j\inction,  etc.,  406. 

No.  182.  Order  appointing  re- 
ceiver, etc.,  407. 

No.  183.  Decree  for  account, 
etc.,  408. 

No.  1830.  Final  decree  lor 
dissolution,  ac- 
count, etc.,  413. 


PERPETUATE   TESTIMONY— 
No.  176.     Bill  to,  390. 
No.  177.     Petition  to,  395. 
No.  178.     Affidavit  to   petition 
or  bill,  395. 

petitions- 
No.  50.    To   set  aside   decree. 
96. 

No.  112.  For  leave  to  amend 
bill  after  replica- 
tion, 188. 

No.  125.  For  production  and 
inspection  of  docu- 
ments, etc.,  223. 

No.  142.  For  leave  to  file  sup- 
plemental bill,  276. 

No.  152.  For  leave  to  file  bill 
of  review,  for  er- 
rors of  law,  324. 

No.  153.  Same,  discovery  of 
new  matter,  324. 

No.  177.  To  perpetuate  testi- 
mony, 395. 

No.  238.  For  writ  of  assist- 
ance after  fore- 
closure and  sale, 
612. 

No.  255.     For  partition,  699. 

No.  298.     For   dower,   by   wid- 
—  ow,  936. 

No.  299.     Affidavit  to,  937. 

No.  300.  Same,  by  husbimd, 
937. 

No.  301.  Same,  by  heirs,  to 
have  dower  as- 
signed,   etc.,    938. 

No.  203.  For  alimony  penden- 
te lite  by  defend- 
ant, 480. 

No.  204.  Same,  by  complain- 
ant, 481. 

No.  2SS.  Petition  for  leave  to 
be  made  party  to 
creditor's  bill,  S.51. 

No.  306.  For  nuMlianic's  lien 
on  written  con- 
tract, 1031. 

No.  307.  For  mechanic's  Hen 
on  verbal  contract, 
1032. 
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PETITIONS 

— Cuiili'iiiid. 

No.  308. 

Same,     on      implied 

contract,    1034. 

No.  324. 

For    writ    of    certio- 

rari, 1092. 

No.  32.5. 

For  certificate  of  ini- 

portauce,    1152. 

PLEA     OF 

RELEASE     OF     ER- 

RORS 

— 

No.  334. 

Form  of,  1228. 

No.  335. 

Form      of      plea     of 

limitations  to  writ 

of  error,   1229. 

PLEAS  TO 

A  BILL— 

No.  65. 

Coniniencenient     and 

conclusions    of 

1  9C. 

No.  66. 

1  .^<>. 

Same,    to    a    part    of 

bill,  127. 

No.  67. 

In   abatement   to   the 

jurisdiction         o  f 

court,  127. 

No.  68. 

Of  coverture  of  com- 

plainant,   128. 

No.  69. 

Of     infancy,     without 

prodicin  ami.  128. 

No.  70. 

That  defendant  never 

was  administrator, 

128. 

No.  71. 

That    complainant    Is 

an     alien     enemy, 

128. 

No.  72. 

Want   of   proper   par- 

ties,  129. 

No.  73. 

Former  suit  pending, 

129, 

No.  71. 

Order  of  reference  of 

^ 

plea  of  former  suit 

pending,   li'fl. 

No.  75. 

Former    adjudication. 

132. 
Statute      of      limita- 

No. 76. 

tions,  132. 

No.  77. 

Release,  with  answer. 

etc.,  133. 

No.  78. 

Of     stated      account. 

134. 

No.  79. 

Plea  to  part,  answer 

to  residue,  134. 

IM.IC.VS    TO    A    liU.L— Continued. 

No.  SI.  Order  directing  plea 
to  stand  for  an- 
swer, 139. 

No.  115.     Amendment  to,   102. 

No.  144.  To  supplemental  bill, 
279. 

No.  15S.  To  hill  of  review, 
332. 

No.  IGl.  To  bill  of  discovery 
for  want  of  Inter- 
est, 341. 

No.  lf;2.  To  bill  of  discovery 
for  want  of  priv- 
ity,   342. 

POOR  person- 
No.  4.    Affidavit   for   leave   to 
prosecute  as,  14. 
PORTSMOUTH      AND      NORTH- 

'AMPTON  TABLES,  966. 
POSSESSION- 
NO.  263.     Order  for  surrender 
of,     in     partition, 
714. 
PR.^CIPE— 

No.  32G.  Form  of,  for  writ  of 
error,  1183. 

No.  327.  Form  of,  tor  scire 
facias,    1183. 

No.  328.  Form  of,  for  record 
in   law   case,   1194. 

No.  329.     Form    of,    same    in 

chancery   case, 

1195. 

PRACTICE  IN  THE  SUPREME 

AND  APPELLATE  COURTS— 

No.  324.  Petition  for  writ  of 
certiorari,   1092. 

No.  325.  Petition  for  certifi- 
cate of  importance, 
1152. 

No.  326.  Pra'cipr  for  writ  ot 
error,    11  S3. 

No.  327.  Same,  for  scire  faci- 
as to  hear  errors, 
1183. 

No.  328.  Same,  for  record  in 
trial     court,     com- 
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PRACTICE    IN    THE    Sl^PREME 
AND   APPELLATE  COURTS— 
Continued. 

moil       law       case, 
1194. 

No.  329.  Same,  in  chancery 
case,  1195. 

No.  330.  Bill  of  exceptions  to 
evidence,  instruc- 
tions and  denial  of 
motion,  121.j. 

No.  331.  Bill  of  exceptions 
on  refusal  of 
continuance,  1217. 

No.  332.  Assignment  of  er- 
rors, 1223. 

No.  333.  Joinder  in  error, 
1226. 

No.  334.  Plea  of  release  of 
errors,   122S. 

No.  335.  Plea  of  statute  of 
limitations,  to  writ 
of  error,  1229. 

No.  336.  Suggestion  of  dimi- 
nution of  record, 
1233. 

No.  337.  Information  against 
attorney,  general- 
ly, 12S3. 

No.  338.  Same,  for  failure  to 
pay  over  money 
collected,   1284. 

privity- 
No.  60.    Form     of     demurrer 
for  want  of,  119. 

PROCESS,  PRAYER  FOR— 
No.  21.     Form  of,  50. 

PROCESS  FOR  appearance- 
No.  22.  Affidavit  tor  publica- 
tion —  non-resi- 
dent defendant 
stating  place  of 
residence,  64. 
No.  23.     Same,    residence    not 

known,  64. 
No.  24.     Same,   defendant   can 
not  be  found,  64. 
No.  25.     Same,  defendant  con- 
cealed   within    the 


PROCESS   FOR  appearance— 
Continued. 

state,  65. 

No.  26.     Notice    to    be    seiwed 
with  copy  of  bill  on 
non-resident       de- 
fendant, 66. 

No.  27.  Affidavit  of  service 
of  notice  of  copy 
of  bill,  etc.,  66. 

No.  28.  Affidavit  for  publica- 
tion— unknown  de- 
fendants, 68. 

No.  2Sn.  Entry  of  appear- 
ance, 71. 

No.  29.  Order  upon  defend- 
ant to  answer 
when  attached,  75. 

No.  30.  Order  for  commit- 
ment for  failure 
to  answer,  75. 

No.  31.  Order  of  reference 
when  defendant 
does  not  submit  to 
answer  exceptions, 
75. 

No.  32.  Order  directing  filing 
of  interrogatories, 
76. 

No.  33.  Interrogatories  for 
examination  of 
party  in  contempt, 
76. 

No.  34.  Answer  to  interroga- 
tories, 77. 

No.  35.  Order  convicting  de- 
fendant of  con- 
tempt, 77. 

No.  36.  Order  for  further  an- 
swer after  report 
of  master,  78. 

No.  37.  Order  of  reference  of 
second  answer,  78. 

No.  38.  Order  for  attachment 
on  third  answer, 
78. 

No.  39.  Order  for  exaniina- 
on  third  answer, 
78. 
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PROCESS  FOR  APPEARANCE— 

Continued. 

No.  40.     Master's  report   upon 

exceptions    for    in- 

suflioienpy,  79. 

No.  41.     Further  answer  after 

aniendnipnt,  79. 
No.  42.     Master's  report  as  to 

sufficiency,  80. 
No.  43.     E.Kceptions     to     mas- 
ter's report  on  ex- 
ception to  iinswor. 
80. 
-   No.  44.     AfiBdavit  to  olitain  at- 
tachment.  81. 
No.  45.     Order  for  attachment. 

81. 
No.  46.     Attachment    to    slier- 

iff,  83. 
No.  46o.     Order  for  sequestra- 
tion,  84. 
No.  47.     Decree  defaulting  de- 
fendant   wlio    has 
been     notified     by 
publication,  88. 
PL'BLICATION(See    Pkockss    for 

Appearance.) 
ITIS  DARREIN  CONTINUANCE 
No.  175.     Form  of  cross-bill  in 
the    nature    of    a 
plea  of,  380. 
RECEIVERS- 
NO.  182.     Form    of    order    ap- 
pointing    receiver 
in     suit     between 
partners,   407. 
No.  285.     Same  in  a  creditor's 
suit,  849. 
RECORDS  OF  TRIAL  COURTS— 
No.  328.     Form  of  prcrcipe  for 
transcript    of    rec- 
ord in  trial  court, 
in   a  common   law 
case,   1194. 
No.  329.     Same,  in  a  chancery 

case,  1195. 
No.  336.     Form    of   suggestion 
of    diminution    of, 
1233. 
04 


REDEE.M,   BILLS   TO— 

No.  239.     Bill  by  heirs  at  law 
of    mortgagor 
against  mortgagee 
to  redeem,  627. 

No.  240.  Bill  to  redeem  from 
deed  absolute  on 
its  face,  but  which 
■was  intended  as  a 
mortgage,    629. 

No.  241.  Bill  to  redeem  goods 
deposited  as  secur- 
ity for  money  lent, 
631. 

No.  242.  Bill  to  set  aside  a 
decree  of  foreclos- 
ure, by  heir  of 
mortgagor,  632. 

No.  243.     Form   of   decree   for 
redemption,  635. 
REDEMPTION    —    (See   Redeem, 

Bills  to.) 
REFERENCE — Orders  of,  to  Mas- 
ter. 

No.  31.  When  defendant  does 
not  submit  to  an- 
swer, etc.,  75. 

No.  37.  Of  reference,  second 
or  third  answer, 
78. 

No.  74.  Of  a  plea  of  former 
suit   pending,   130. 

No.  119.     To  take  proof,  209. 

No.  121.  To  state  accounts, 
211. 

No.  139.  To  take  proof  and 
for  production  of 
books  and  papers. 
266. 

No.  172.  On  bill  of  inter 
pleader,  361. 

No.  249.  As  to  title  of  vendor 
in  specific  per- 
formance, 674. 

No.  205.  As  to  alimony,  etc., 
pendente  lite,  482. 

No.  215.  In  separate  mainte- 
nance  suit,   505. 

No.  286.  In  creditor's  bill, 
850. 
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release- 
No.  77.    Form   of  plea   of   re- 
lease, with  answer 
in   support  of   the 
same,  133. 
No.  334.     Form  of  plea  of  re- 
lease    of    error, 
122S. 
RELIEF — Peayeb  for — 

No.  20.     Form  of,  50. 
RENUNCIATIOX— 

Form  of,  by  widow  or  husband 
under  a  will,  etc.,  928. 

replication- 
No.  lis.    Form  of  general  rep- 
lication,  198. 

report- 
No.  121.    Of      testimony      by 

master,  211. 
No.  122.     Of    master    on    stat- 
ing account,  212. 
No.  123.     Objections  to  report 

of  master,   214. 
No.  124.     E.Kceptions      to.      of 

master,   214. 
No.  236.     Of  sale  by  master  in 

foreclosure,   605. 
No.  206.     Of     master     in     di- 
vorce suit,  482. 
No.  216.     Of    master    in    sepa- 
rate    maintenance 
suit,  505. 
No.  260.     Of        commissioners 
making    partition, 
713. 
No.  261,     Same,  that  premises 
are    not    suscepti- 
ble     of      division, 
714. 
No.  268.     Of     distribution     by 
master     in     parti- 
tion, 728. 
No.  304.     Of        commissioners 
assigning      dower, 
946. 
REVIEW— Bills  op- 
No.  150.     Bill     ill     nature     of, 
307. 


REVIEW— Bills    of— Continued. 

No.  152.  Petition  for  leave  to 
file  for  errors  of 
law,  324. 

No.  153.  Same,  upon  discov- 
ery of  new  matter, 

No.  154.  Order  for  leave  to 
file  bill  of  review, 
325. 

No.  155.  Bill  of  review,  upon 
errors  of  law,  327. 

No.  156.  Same,  discovery  of 
new  matter,  328. 

No.  157.  Affidavit  to  bill,  etc., 
328. 

No.  158.     Plea  to,  332. 

No.  159.     Demurrer   to,   332. 
REVIVOR— Bills   of— 

No.  147.  Bill  of  revivor  be- 
fore decree,  295. 

No.  148.  Same,  after  decree, 
296. 

No.  149.     Order     for     revivor, 
300. 
RETVIVOR — Bills  in   the  N.^ture 
OF  Bills  of — 

No.  150.     Form   of  bill   in   the 
nature  of,  307. 
REVIVOR  AND  SUPPLEMENT— 

No.  151.     Form  of  bill  of,  310. 
SALE— 

No.  236.  M.aster's  report  of— 
In  foreclosure,  605. 

No.  237.  Decree  confirming 
same,  608. 

No.  264.  Decree  for,  in  parti- 
tion, 720. 

No.  265.  Exceptions  to  report 
of,  liy  master  in 
partition,  725. 

No.  266.     Decree      confirming, 
in   partition,   726. 
SCANDAL     AND     IMPERTI- 
NENCE— 

No.  52.  Form  of  exceptions 
to  a  bill  for,  99. 
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SCANDAL     AND     IMPERTI- 
NENCK — Con  tinucd. 
No.  110.     Form    of   exceptions 
to  an   answer   lor. 
179. 
No.  111.     Form  of  order  to  ex- 
punge scandal  and 
impertinence  from 
answer,   ISO. 
SCIRE  FACIAS— 

No.  327.     Form     of     praecipe 
for,  to  hear  errors, 
1183. 
SECURITY  FOR  COSTS— 

No.  23.     Form  of  bond  for,  12. 

SEPARATE  maintenance- 
No.  214.    Bill      for      separate 
maintenance,     503. 
No.  215.     Order    of    reference 
to  master  to  take 
proof,  etc.,  505. 
No.  216.     Report  i^jf  master  as 
to     evidence     and 
allowance,   505. 
No.  217.     Decree   for   separate 
maintenance,  512 
SOLICITOR'S  FEES— 

No.  2G2.     Motion      for     fixing 
and    taxing   of,    in 
partition,   714. 
No.  263.     Form   of   decree  fix- 
ing    and     taxing, 
714. 
No.  267.     Order      fixing      and 
taxing,    727. 
SEQUESTRATION- 
NO.  46.     Order  for,  83. 
SPECIFIC  PERFORMANCE— 
Bii.t.s  roR — 
No.  244.     Bill   for,   on    written 
agreement  —  ven- 
dee V.  vendor,  666. 
No.  245.     Siimc,  vendor  v.  ven- 
dee,  G67. 
No.  246.     Same,    on    bond    for 
deed,     vendee     v. 
legal      representa- 
tives    of     vendor, 
668. 


SPECIFIC  performance- 
Bills  ron — Continued. 

No.  247.  Same,  against  les- 
sor, written  agree- 
ment for  lease  of 
a  house,  069. 

No.  248.  Bill  to  enforce  agree- 
ment to  make  will, 
670. 

No.  140.  Form  of  supplement- 
al bill  for,  274. 

No.  249.  Order  of  reference 
as  to  title  of  ven- 
dor, etc.,  674. 

No.  250.  Interlocutory  decree 
for  account,  674. 

No.  251.  Final  decree  for  spe- 
cific performance, 
675. 

STATUTE  OP  frauds- 
No.  104.    Form    of    statement 
in    answer    claim- 
ing the  benefit  of, 
etc.,  167. 

STATED  ACCOUNT- 
NO.  78.     Form  of  plea  of,  134. 

STATUTE   OF  LIMITATIONS— 
No.  76.     Form  of  plea  of,  132. 
No.  335.     Same,  to  writ  of  er- 
ror, 1229. 

STRICT  FORECLOSURE  —  (See 

FOUECLOSURE  OF  MORTGAGES.) 

subrogation- 
No.  297.    Form     of     lull     by 
surety  to  be  subro- 
gated to  rights  of 
mortgagee,  884. 

SUBPOENA— PRAYEa  for— 

No.  21o.     Form  of,  51. 
SUMMONS— Prayer  foe- 
No.  21.     Form  of,  51. 
SUPPLEMENTAL  BILLS— 

No.  140.  Bill  for  specific  per- 
formance, defend- 
ant having  brought 
suit  in  ejectment, 
praying  for  in- 
junction, etc.,  274. 
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SUPPLEMENTAL   BILLS— 
Continued. 

No.  141.  Against  assignee  of 
bankrupt  defend- 
ant, 275. 

No.  142.  Petition  for  leave  to 
file,  276. 

No.  143.  Demurrer  to  supple- 
mental bill,  27S. 

No.  144.     Plea   to   supplement- 
al bill,  279. 
BrLLS  IN  THE  Nature  of. 

No.  145.  Original  bill  in  the 
nature  of,  etc.,  2S4. 

No.  146.  Same,  to  carry  de- 
cree into  execu- 
tion, 288. 

No.  151.     Bill    of   revivor   and 
supplement,  310. 
TAKING  BILLS  AS  CONFESSED 

No.  47.  Decree  defaulting  de- 
fendant notified 
by  publication,  SS. 

No.  48.  Affidavit  in  support 
of  motion  to  set 
aside  default,  91. 

No.  49.  Order  setting  aside 
default,  and  de- 
cree pro  confesso. 
91. 

No.  50.  Petition  to  set  aside 
decree,  by  defend- 
ant not  personally 
notified,  96. 

No.  51.  Decree  to  set  aside  a 
decree  where  de- 
fendant was  not 
personally  notified. 
96. 

TAX  deed- 
No.  319.    Form   of  bill  to  set 
aside   a   ta.x    deed, 
and  to  quiet  title, 
1067. 
TESTIMONY— (See  Eviiik.nck  anh 
Depositions.) 
No.  176.     Form  of  bill  to  i)er- 

potuate,   390. 
No.  177.     Form  of  iiotition   to 
perpetuate,  395. 


TITLE— Bills  to  Quiett— 

No.  3 IS.  Bills  to  quiet  titk 
and  cancel  deed, 
1066. 

No.  319.  Same,  and  to  se', 
aside  a  tax  deed, 
1067. 

No.  320.  Same,  and  to  set 
aside  contract  ol 
sale,  1069. 

No.  323.  Decree  to  quiet  title 
and  cancel  deed, 
1073. 

No.  321.  Bill  to  set  aside  deed 
for  want  of  con- 
sideration, 1070. 

No.  322.  Bill  to  set  aside 
ante-nuptial  con- 
tract, 1073.  . 

No.  322.  Bill  to  set  a.side 
deed  as  in  fraud 
r  of  marital  rights, 
1073. 

No.  323.  Decree  to  quiet  title 
and  cancel  deed, 
1073. 

TRANSCRIPT  OF  RECORD— 
No.  328.     Form  of  praecipe  for 

in  law  cases,  1194. 
No.  329.     Same,    in     chancery 

cases,  1195. 

TRUST  deed- 
No.  230.    Form  of  bill  (o  fore- 
close, 5S1. 

trustee- 
No.  305.     Bill  for  aiipointnient 
of,  for  insane  per- 
son, 973. 
No.  219.     For  removal  of  trus- 
tee, 535. 
No.  220.     For   api)ointment    of 
new  trustee  uvder 
marriage        settle- 
ment, 537. 
TRUSTS-^Bii.i.s  Rklatino  to— 
No.  219.    Form   of  bill   to  re- 
move trustee,  etc., 
535. 
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TRUSTS— Bills     Relating     to— 
Continued. 
No.  220.     Form  of  bill  for  I  lie 
«  appointment        o  f 

new  trustee  under 
a  marriage  settle- 
ment, f)37. 
No.  221.  Form  of  bill  by  trus- 
tee for  authority 
to  lease  real  estate 
contrary  to  terms 
of  trust,  538. 
TTNKNOWN   PERSON'S— 

No.  28.     Form   of  affidavit  for 
publiration    as    to, 
68. 
VENDOR'S  LIEN— 

No.  1S7.     Form   of  bill  to   en- 
force, 43". 
No.  188.     Form  of  decree,  434. 
WASTE— Bills  to  Rksthain- 
No.  184.     Form  of  bill  by  land- 
lord   against    ten- 
ant     to      restrain 
waste,   for   injunc- 
tion, 413. 
WIFE— 

No.  322.  Form  of  bill  by,  to 
set  aside  deed  in 
fraud  of  marital 
rights,  1073. 


WIFE— Continued. 

No.  322.     Form   of  bill   by,   to 
set  aside  ante-nup- 
tial contract,  1073. 
WIGGLESWORTH'S  TABLE,  951. 
WILL— 

Form  of  renunciation  of  rights 
under,  by  wife  or  husband, 
928. 

WILLS — Bills  to  Set  Asidk — 
No.  2G9.    Bill  by  heirs  at  law 
to  set  aside  a  will, 
754. 
No,  270.     Order    directing    an 
issue  of  fact  to  be 
tried  by  jury  as  to 
the     validity     of 
will,  758. 
No.  271.     Decree  setting  aside 
a  will,  etc.,  759. 
WRIT  OF  ASSISTANCE- 
NO.  238.     Form      of      petition 
for,  after  foreclos- 
ure and  sale,  612. 

WRIT  OF  error- 
No.  326.    Form  of  prircipe  for, 

1183. 
No.  327.     Form  of  prwcipe  for 
scire      facias      t  o 
hear,  1183. 
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